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Bishop  V.  Countess  of  Jersey^  p.  51,  is  in  the  line  of 
interesting  and  often  difficult  cases  on  the  extent  to  which 
the  fraudulent  action  of  an  individual  partner  will  affect  the 
firm.  It  will  be  observed  that  nothing  is  said  about  the 
normal  practice  of  bankers  in  the  way  of  giving  information 
to  their  clients  upon  proposed  investments.  Here  the  invest- 
ment was  privately  suggested  by  a  member  of  the  firm,  was  of 
an  unusual  kind,  and  was  not  effected  through  the  bank  save 
that  the  client  drew  an  open  cheque  on  her  current  account. 
No  such  conclusion  can  be  drawn  from  Kindersley,  V.-C.'s 
judgment  as  that  a  bank  does  not  warrant  the  ordinary 
competence  of  its  investment  clerk  advising  clients  in  the 
accustomed  manner,  or  of  any  principal  who  intervenes.  It 
is  well  known  that,  as  a  rule,  the  advice  so  given  properly 
leans  to  the  side  of  caution,  and  people  who  want  to  be 
encouraged  in  adventurous  investments  consult  any  one  rather 
than  their  bankers. 

The  same  learned  Vice-Chancellor  discussed  the  doctrine 
and  history  of  a  married  woman's  capacity  to  bind  her  separate 
estate  by  her  "  engagements  "  in  the  several  stages  of  Vaughan 
V.  Vanderstegen^  pp.  65,  140, 173, 176.  It  is  surprising  that, 
after  his  refutation  of  the  two  untenable  theories  that  a 
married  woman's  "  engagement "  operated  by  way  of  appoint- 
ment under  a  constructive  power  and  that  it  operated  as  a 
charge,  Lord  Eomilly  attempted  many  years  later  to  revive 
the  theory  of  specific  charge.  Compare  Lord  Cottenham's 
judgment  in  Owens  v.  Dickenson^  54  B.  E.  at  p.  198,  and 
London  Chartered  Bank  of  Australia  v.  Lempriere  (1873)  L.  R. 
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4  P.  C.  at  594,  where  Lord  Romilly's  aberration  is  dis- 
approved in  an  opinion  of  the  Judicial  Committee  delivered 
by  Lord  Justice  James.  The  reasons  given  by  Lord  Komilly 
for  his  judgment  in  McHenry  v.  Davies  (1870)  L.  R.  10 
Eq.  88  (a  decision  which  may  have  been  right  on  the  whole 
for  aught  that  appears)  involve  the  same  fallacy.  Questions 
of  this  kind  can  hardly  occur  in  a  direct  manner  at  this  day, 
but  the  history  of  the  old  equitable  doctrine  will  continue  to 
be  important  until  our  statutory  law  of  married  women's  pro- 
perty is  recast  on  simpler  and  bolder  lines.  At  p.  199  of  the 
present  volume,  in  a  further  episode  of  Vaughan  v.  Vander- 
stegen^  Kindersley,  V.-C.  deals  with  the  special  question  of  a 
married  woman  fraudulently  representing  herself  as  a  widow ; 
here  the  fund  was  not  her  separate  estate  but  subject  to  her 
general  power  of  appointment  by  will. 

Canham  v.  Barry ^  p.  503,  shows  that  there  were  common- 
law  judges  who  had  no  need  to  wait  for  the  Judicature  Act 
to  take  a  broad  view  of  the  requirements  of  honesty  in  con- 
tracts. Note  Maule,  J.'s  remark  at  p.  510  on  the  not  much 
earlier  case  of  Feret  v.  Hill^  p.  318  of  the  present  volume  : 
that  case  does  not  encourage  fraud  but  only  discourages 
forcible  self-help.  It  is  not  because  possession  has  been  given 
under  a  lease  obtained  by  fraud  that  the  lessor,  on  discovering 
the  fraud,  can  forthwith  treat  the  lessee  as  a  trespasser,  and 
eject  him  without  process  of  law.  We  are  not  aware  of  any 
reason  for  thinking  that  a  court  of  equity  would  hold  the 
rescission  of  a  contract  to  operate  of  itself  as  a  reconveyance 
of  property  delivered  under  the  contract. 

The  Court  of  Exchequer  Chamber  decided  in  Dalby  v. 
India  and  London  Life  Assurance  Co,^  p.  389,  that  the  contract 
of  life  assurance  is  not  a  contract  of  indemnity,  against  the 
contrary  opinion  which,  though  it  had  stood  judicially  uncon- 
tradicted for  many  years,  had  not  been  generally  acted  upon, 
see  at  p.  404. 

Sweet  V.  Benning^  p.  790,  settled  on  one  point  the  construc- 
tion of  perhaps  the  worst  penned  section  in,  certainly,  one  of 
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the  worst  penned  statutes  that  Parliament  ever  inflicted  on 
the  Commonwealth  of  England  or  any  part  of  the  British 
Empire.  In  our  own  time  this  decision  has  been  restored  to 
its  authority  by  the  House  of  Lords  after  suffering  a  tem- 
porary reverse  in  the  Court  of  Appeal,  The  Copyright  Acts 
remain  unconsolidated,  unamended,  and  a  constant  source  of 
litigation.  Incidentally  Maule,  J.  described,  at  p.  804,  the 
properties  of  a  head-note  as  it  ought  to  be,  or  might  be  if  all 
reportable  cases  really  decided  some  definite  point  or  points 
of  law.  Every  reporter's  ambition  is  to  keep  the  facts  out  of 
the  head-note ;  but  "the  clumsy  expedient  ...  of  shortly  re- 
stating the  facts  of  the  case  '^  is,  as  the  learned  judge  himself 
said,  "  sometimes,  no  doubt,  unavoidable  " — and  indeed  often. 
What  would  Mr.  Justice  Maule  have  done  with  such  a  case 
as  that  of  the  "  Chartreuse "  trade-mark  ?  But  such  cases 
have  to  be  reported. 

At  p.  607  a  man  may  read  that  "  no  fee  or  gratuity  is  paid 
to,  or  permitted  to  be  received  by,  the  porters  "  of  a  railway 
company  for  handling  passengers'  luggage  on  arrival;  this 
in  1855,  per  Crowder,  J.  One  would  like  to  know  whether 
the  learned  judge's  extra-judicial  experience  of  what  happens 
in  fact  was  so  very  different  from  that  of  our  generation. 
We  can  remember  when  his  statement  was  approximately 
true  in  America  (the  Pullman  car  "  porter,"  who  is  not  at  all 
like  a  British  porter,  always  excepted)  :  but  the  growth  of 
tips  on  the  North  American  continent  is  a  subject  for  the 
social  historian  of  the  future. 
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PROCTER  V.   COOPER. 

(2  Drewry,  1—6;  S.  C.  18  Jur.  444 ;  22  L.  T.  182 ;  affirmed,  1  Jur.  N.  S.  149.) 

Under  the  old  law  of  judgments  search  made  by  a  legal  adviser  on  behalf 
of  a  client  in  the  registiy  of  the  Common  Fleas  for  judgments  against  an 
owner  of  land  was  evidence  of  notice  of  all  judgments  entered  during  the 
period  covered  by  the  search. 

[On  the  appeal,  Titrker,  L.  J.,  said  (1  Jur.  N.  S.  p.  151):  "A  more  clear  case 
or  one  more  directly  leading  to  the  conclusion  that  there  was  direct  notice 
never  was  brought  to  the  attention  of  this  Court." 

Kmioht  Bruce,  L.  J.,  was  also  of  opinion  that  the  transaction  was  completed 
with  actual  notice  of  the  registered  judgment.] 


FOOTNER  V.  COOPER.  isss. 

(2  Drewry,  7—10.)  -^^. 

Under  the  old  law  of  wills  a  gift  of  all  a  testator's  property  whatsoever 
after  his  wife's  decease  to  his  children  passed  the  fee  simple  of  the  testator's 
real  estate  to  his  children. 


■^ 


PRYCE  V.  BURY.  1853. 

(2  Drewry,  11—15 ;  8.  C.  23  L.  J.  Ch.  676 ;  17  Jur.  1 173 ;  2  W.  B.  6 ;  2  Eq.  E.  8  ;  ^^. 

22  L.  T.  0,  S.  192 ;  affirmed,  18  Jur.  967 ;  2  W.  E.  216 ;  22  L.  T.  0.  S.  324.)  kindbbsley 

A.  and  B.  were  tenants  in  tail  in  common  of  copyhold  premises  with  cross  ^--C- 
remainders  in  tail.  On  Appeal. 

B.  borrowed  for  A.  certain  sums  of  money,  for  which  the  title  deeds  of  1354. 
the  whole  property  were  deposited  with  the  lender,  and  A.  signed  a  memo-  /an.  7,26,27. 

randum  of  deposit,  undertaking  to  surrender  his  interest    B.  signed  at  the  

foot  the  following  memorandum :  **  I  join  in  the  deposit."  l^rd 

A.  died,  leaving  B.  the  remainderman  in  tail  of  his  moiety :  Cbanwokth, 
Held,  that  the  debt  was  a  charge  on  the  moiety  which  had  been  A.'s^  but 

not  on  that  of  which  B.  was  originally  tenant  in  tail.  Bbdck 

By  the  settlement  made  on  the  marriage  of  John  Bury  and  L^f^ 

Charlotte  Pryce,  John  Bury  covenanted  to  surrender  certain  copy-  [  11  ] 
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pbyce       hold  property  to  the  use  of  himself  for  life ;  remainder  to  Charlotte 

BuBY.       Fryce  for  life ;  remainder  to  the  use  of  the  children  of  the  said  J. 

Bury  by  the  said  C  Pryce  as  J.  Bury  should  appoint,  and,  in 

default,  to  the  use  of  all  such  children  as  tenants  in  tail  in  common, 

with  cross  remainders.    The  premises  were  duly  surrendered,  and 

J.  Bury  admitted  tenant  for  life. 

There  was  issue  of  the  marriage  two  children  and  no  more,  John 

W.  Bury,  who  died  before  the  institution  of  the  suit,  and  F.  Bury, 

the  defendant. 

J.  Bury  died  in  1822,  without  having  exercised  his  power  of 

appointment.     Charlotte  Bury  died  in  1828,  and  thereupon  the  two 

sons  became  tenants  in  tail  in  common  in  possession.    In  this 

state  of  things,  Frederick  Bury  applied  on  behalf  of  his  brother 

J.  W.  Bury  to  the  plaintiff,  for  a  loan  of  500L,  and  the  plaintiff 

acquiesced  and  lent  the  5002.,  taking  the  promissory  note  of  J.  W. 

Bury,  and  taking  also  a  deposit  of  the  title  deeds  of  the  property  of 

which  the  brothers  were  tenants  in  tail  in  common.     The  deposit 

was  accompanied  by  a  memorandum  in  writing  in  the  following 

terms  : 

"  The  above  deeds  and  muniments  are  deposited  with  Charles 

L  *12  ]       Pryce,  Esq.,  as  collateral  security  for  the  payment  *of  the  sum  of 

five  hundred  pounds,  for  which  I  have  this  day  given  a  promissory 

note  to  him,  and  I  hereby  engage  to  make  a  formal  surrender  of 

my  interest  in  the  estate  to  which  the  said  deeds  relate,  by  way 

of  further  security,  whenever  thereunto  required.     Dated  28th 

January,  1846.    John  William  Bury. 

"  I  join  in  the  deposit. 

"  Frbdbrick  Buby." 

There  was  a  further  transaction  of  exactly  the  same  kind  on  a 
further  advance  of  500/.  by  Pryce  to  J.  W.  Bury. 

J.  W.  Bury  duly  paid  the  interest  up  to  the  7th  August,  1849, 
and  he  died  on  the  24th  December,  1850,  unmarried,  and  giving  by 
his  will  all  his  real  and  personal  estate  to  F.  Bury.  The  principal 
debt  and  some  interest  being  unpaid,  Pryce  filed  his  bill  against 
F.  Bury,  and  against  a  judgment  creditor  of  the  defendant,  to  have 
the  whole  of  the  premises  vested  in  F.  Bury,  as  well  his  own  as  the 
moiety  which  had  been  hi&  brother's,  declared  charged  with  the 
mortgage  debt. 

Mr.  W.  W.  Cooper,  for  the  plaintiff : 
The  form  of  the  memorandum  shows  that  the  deposit    was 
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intended  to  charge  the  whole.    The  words  of  the  defendant  are,  **  I        peyck 
join  in  the  deposit.    F.  Bury."    Now  the  effect  of  the  deposit  of  the       bury. 
deeds  was  to  charge  the  estate  comprised  in  the  deeds.    F.  Bury 
therefore  intended  to  charge  his  own  moiety  as  surety  for  his 
brother. 

Mr,  Glasse,  for  the  defendant  F.  Bury  : 
No  portion  of  the  estate  is  charged.  J.  W.  Bury  was  tenant  in 
tail  of  a  moiety,  with  remainder  to  his  *brother.  F.  Bury  does  [  *13  ] 
not  join  in  the  undertaking  to  surrender,  but  only  in  the  deposit. 
The  estate  tail  of  J.  W.  Bury  descends  to  F.  Bury  uncharged ;  for 
J.  W.  Bury  not  having  barred  his  estate  tail,  F.  Bury  takes  by  the 
settlement  what  was  J.  W.  Bury's  estate,  unfettered.  If  that  is  not 
the  effect,  at  least  F.  Bury's  moiety  is  untouched.  He  never  meant 
to  bar  himself;  all  that  he  intended  was  to  enable  his  brother 
to  part  with  the  deeds,  which  he  could  not  do  without  F.  Bury's 
consent. 

Mr.  De  Oex  with  him : 

A  deposit  of  deeds  will  no  doubt  secure  a  debt  due  from  the  owner 
of  the  estate,  but  it  will  not  of  itself  charge  the  estate  of  another 
person  not  the  debtor.  In  this  case,  by  the  deposit,  nothing  was 
charged  but  the  estate  of  J.  W.  Bury  for  life.  But,  at  any  rate,  the 
form  of  the  memorandum  shows  that  F.  Bury  never  meant  to 
charge  his  own  estate.  The  words  used  afford  no  presumption  of 
intention  to  charge  his  estate,  but  merely  an  intention  to  ratify  the 
effect  of  the  deposit  as  to  his  brother. 

Mr.  Fischer f  for  the  judgment  creditor  on  F.  Bury's  estate, 
observed,  that  the  memorandum  was  single ;  if  F.  Bury  had 
intended  to  charge  his  estate,  it  would  have  been  joint.  As  to  the 
effect  of  a  mere  deposit,  he  cited  Cliapmaii  v.  Cliapfnan{i). 

Mr.  Cooper,  in  reply  : 

It  is  said  that  F.  Bury  is  not  bound  as  to  his  estate  in  remainder  ; 
but  when  a  party  does  an  act,  he  is  *estopped  from  disputing  its  [  *14  ] 
effect.  F.  Bury  has  bound  himself,  on  joining  in  the  deposit,  to  do 
all  that  is  requisite  to  make  an  effectual  mortgage.  The  deposit 
was  for  the  purpose  of  creating  a  security ;  that  is  what  F.  Bury 
joined  in ;  that  is,  he  joined  in  creating  an  equitable  mortgage  of 
the  premises  comprised  in  the  deposited  deeds. 
(1)  88  B.  E.  507  (13  Beav.  308). 

1—2 
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Prycb       The  Yicb-Ghancellob  : 

r. 

Burt.  The  first  question  is,  whether  any  part  of  the  property,   the 

subject  of  the  claim,  is  liable  to  the  mortgage.  The  second, 
whether,  supposing  one  moiety  liable,  the  moiety  of  which  F.  Bury 
is  tenant  in  tail  is  liable,  as  well  as  J.  William  Bury's  moiety. 

As  to  the  first  question,  it  appears  that  the  advance  was  made  to 
J.  W.  Bury  on  the  application  of  his  brother  F.  Bury.  The  latter, 
on  behalf  of  his  brother,  applied  for  a  loan  to  him,  which  Pryce 
agreed  to  grant,  and  then  the  memorandum  which  has  been  referred 
to  was  made  by  J.  W.  Bury.  Now,  as  to  the  effect  of  this,  J.  W. 
Bury  was  at  that  time  tenant  in  tail  of  one  moiety  of  the  premises ; 
he  had  in  effect  therefore  absolute  dominion  over  it,  and  might  have 
been  compelled  to  do  all  necessary  acts  to  confer  a  good  title  to  his 
moiety.  The  memorandum  signed  by  J.  W.  Bury  expresses  the 
money  to  be  borrowed  by  him;  that  it  was  his  debt;  that  his 
moiety  was  to  be  the  security.  No  doubt  if  J.  W.  Bury,  being  only 
tenant  in  tail,  had  died  leaving  issue  without  doing  anything 
further,  his  issue  would  have  taken,  and  his  contract  would  have 
been  inoperative  to  bind  them.  So,  if  he  had  died  without  issue, 
the  remainderman  would  have  taken  free  from  J.  W.  Bury's  charge. 
J.   W.   Bury  had  no  issue,   and  his  brother  F.   Bury  was  the 

[  *15  ]  remainderman.  Being  *so,  he  signs  at  the  foot  of  the  memorandum 
the  note  referred  to — "  I  join  in  the  deposit."  What  did  he  join 
for  ?  Why  to  make  the  moiety  of  which  his  brother  was  tenant  in 
tail  with  remainder  to  himself,  a  security  for  the  5002. ;  that  was 
the  purpose  in  view,  and  for  that  F.  Bury  joined.  The  language 
expresses  on  the  face  of  it  the  purpose ;  that  it  was  to  secure  the 
debt  not  on  the  whole  property,  but  on  J.  W,  Bury's  moiety.  And 
there  is  no  ground  for  saying  that  F.  Bury's  joining  in  the  deposit 
makes  liable  his  own  moiety,  which  was  never  intended  to  be  a 
security.  It  appears  to  me,  that  the  fair  construction  of  the  memo- 
randum is  this:  the  deposit  was  made  to  secure  500Z.  on  the 
moiety  of  which  J.  W.  Bury  was  tenant  in  tail  and  F.  Bury 
tenant  in  remainder,  and  on  that  moiety  only:  there  was  no 
intention  to  make  the  other  moiety  a  security.  The  declaration 
must  therefore  be,  that  the  moiety  of  which  J.  W.  Bury  was  tenant 
in  tail  is,  as  against  F.  Bury,  liable  as  a  security  for  the  debt. 

The  decree  embraced  the  whole  1,000?.  and  interest ;  the  trans- 
action as  to  the  second  5001.  being  precisely  the  same  as  that 
relating  to  the  first  sum  of  5002. 


VOL.  c]  1854.    CH.    18  JURIST,  967—968.  6 

[The  plaintiff  appealed  from  this  decision  as  reported  in  18  Jur.  Pbycb 
967,  but  the  decision  was  affirmed  by  the  Lord  Chancellor,  with  bu^by. 
the  concurrence  of  the  Lords  Justices,  in  the  following  judgment :] 

The  Lord  Chancellor  :  ^^^ 

The  bill  in  this  case  was  filed  by  a  mortgagee  claiming  a  security  [  18  Jur.  967  ] 
over  the  entirety  of  this  property,  which  belonged  to  two  brothers, 
in  moieties,  as  tenants  in  common  in  tail,  with  cross  remainders 
between  them.  At  the  hearing  the  bill  was  dismissed,  with  costs, 
so  far  as  it  sought  to  affect  the  original  moiety  of  Frederick  Bury, 
but  was  established  as  against  John  William  Bury's  original  moiety ; 
and  the  ordinary  decree  for  a  mortgagee  was  made  in  favour  of  the 
plaintiff  against  the  moiety  of  John  William  Bury,  who  at  the  time 
of  the  deposit  was  tenant  in  tail  of  that  moiety,  but  which  moiety 
is  now  vested  in  Frederick  Bury  as  remainderman.  The  defendant, 
Frederick  Bury,  has  appealed  against  this  decree.  The  counsel  for 
the  plaintiff,  the  mortgagee,  insisted  upon  two  points — First,  that 
the  security  ought  to  be  held  to  extend  to  the  1002.  advanced  by 
the  plaintiff  to  John  William  Bury  in  August,  1846,  as  well  as  to 
the  other  loans  made  upon  the  deposit.  That  point  I  consider 
wholly  untenable.  Secondly,  that  the  property  charged  was  not  the 
moiety  only,  but  the  entirety ;  but  I  think  that  the  obvious  meaning 
of  the  memorandum  was,  that  the  charge  extended  to  the  moiety 
of  John  William  Bury  only.  Then  the  defendant  (the  appellant) 
made  two  points  in  argument :  one  of  them  we  disposed  of  at  once, 
which  was,  that  nothing  was  charged  except  the  estate  tail  of  John 
William  Bury ;  but  we  *are  of  opinion  that  that  was  clearly  not  the  [  ♦968  ] 
intention  of  the  parties,  although  the  expression  is  "  my  interest  in 
the  estate,"  but  that  it  clearly  meant  that  the  moiety  of  the  estate 
of  whicli  John  William  Bury  was  then  tenant  in  tail  should  be  the 
security ;  and  Frederick  Bury  concurred  in  that,  and  assented  to 
the  mortgage.  The  only  other  point  was  this,  the  decree  giving  the 
usual  relief  in  the  case  of  an  equitable  mortgage  to  the  plaintiff  pro- 
vides that  the  defendant,  the  mortgagor,  shall  surrender  the  moiety 
of  the  estate  at  his  own  expense  (l).  To  this  the  defendant  objects. 
Now,  it  is  quite  clear,  that  if  he  was  the  mortgagor  in  the  ordinary 
sense,  he  would  be  obliged  to  make  the  surrender  at  his  own  expense, 
for  the  contract  was,  when  required,  to  perfect  the  security  upon 
the  property  in  question ;  and  had  it  been  a  legal  mortgage  he 
would  have  been  bound  under  his  covenant  to  make  the  surrender 
( I )  See  the  Yice-Ohaucellor's  decision  upon  this  point  repoi*ted  post,  p.  23. 
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at  his  own  expense.  Then  the  argument  which  was  pressed  by 
Mr.  Qlasse  and  Mr.  De  Gex  was,  that  in  this  case  the  defendant  is 
not  to  be  considered  as  a  mortgagor,  or  as  having  entered  into  any 
sach  engagement;  that  what  he  did  amounted  to  no  more  than 
saying  that  his  brother  was  at  liberty  to  part  with  the  title  deeds 
for  a  temporary  purpose,  so  far  as  they  related  to  his  interest  in 
the  estate ;  or,  at  the  utmost,  that  it  amounted  to  an  admission 
that  the  interest  of  his  brother  in  the  estate  should  be  charged,  but 
that  this  amounted  to  no  personal  engagement  on  his  part.  We 
have  given  this  argument  the  fullest  attention  in  our  power,  and  we 
agree  in  thinking  that  any  such  modification  of  the  terms  of  this 
memorandum  would  be  a  refinement  very  dangerous  to  enter  into ; 
and  we  think  that  this  transaction  must  be  taken  to  be,  in  the 
ordinary  mode,  a  mortgage  by  deposit,  the  parties  having  an 
interest  in  the  same  estate — one  in  possession,  the  other  in  remain- 
der— concurring  in  depositing  the  deeds  as  a  security,  and  that  both 
must  be  considered  as  depositors.  That  a  party  in  the  position  of 
Frederick  Bury  might  have  agreed  to  allow  of  the  deposit  of  the  title 
deeds,  and  at  the  same  time  have  said,  ^*  I  personally,  or  my  estate, 
will  not  be  liable  to  anything,"  admits  of  no  doubt ;  but  my  opinion 
is  that  he  has  not  done  this,  but  he  has  concurred  with  his  brother 
in  making  an  equitable  mortgage  of  the  one  moiety  of  the  estate. 


The  Lords  Justices  concurred. 


Appeal  dismissed,  with  costs. 


1853. 
Aov.  10, 11. 

EiNDEBSLEY, 

v.-c. 

[2  Drew.  16.] 


TAYLOK  V.  RICHARDSON. 

(2  Drewry,  16—18;  S.  C.  23  L.  J.  Ch.  9 ;  2  W.  E.  29  ;  2  Eq.  R.  332;  22  L.  T. 

0.  S.  95.) 

A  testator  gave  to  hie  wife  the  income  of  his  property  m  the  funds,  East 
India  Stock  or  elsewhere,  for  her  life.  The  principal  of  all  such  funds  and 
stock  and  property  he  bequeathed  and  devised  as  follows :  He  bequeathed 
*'  one-half  of  my  (here  there  was  a  blank)  son  Montague  James,  to  be 
under  his  own  control,  and  the  other  moiety  in  trust  for  the  children  of  my 
daughter  Fanny."  He  made  his  son  executor  and  residuaiy  legatee :  Held, 
that  no  construction  could  be  put  on  the  blanks,  and  the  son,  as  residuary 
legatee,  took  the  whole. 

The  question  in  this  cause  arose  on  the  will  of  James  Taylor. 
The  probate  of  the  will  was  delivered  out  by  the  Ecclesiastical  Court, 
with  the  omission  of  several  words  and  figures  which  had  been 
erased,  so  as  to  leave  blanks. 

The  will  as  delivered  out  was  as  follows : 
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"  After  payment  of  my  funeral  and  testamentary  expenses  (for  I      taylob 
know  of  no  debts),  it  is  my  wish  that  the  nurse  of  my  dear  Ellen  riohabdson. 

should  be  prfl&ented  with  one  (blank)  pounds  (£ )  (blank),  at 

the  time  of  my  decease,  the  sum  of  (£50)  fifty  pounds  each.  The 
nurse  above  alluded  to  was  commonly  called  Nana.  I  leave  to  my 
only  surviving  sister,  Mrs.  Elizabeth  Aubin,  widow,  the  sum  of 
(£1,0(X))  one  thousand  pounds.  For  all  the  above  purposes  I 
reckon  the  ^blank)  will  be  more  than  ample ;  the  balance  to  form 
part  of  my  residuary  estate.  In  order  more  fully  to  carry  into 
effect  my  intentions,  I  hereby  nominate  and  appoint  my  beloved 
wife,  Frances  Maria  (formerly  Williams)  to  be  my  executrix,  jointly 
with  my  son  Montague  James  Taylor,  as  executor.  I  leave  and 
bequeath  to  my  aforesaid  beloved  wife  my  house  and  furniture, 
plate,  linen,  wardrobe,  wines,  pictures,  books,  and  china,  together 
with  carriages,  horses,  and  all  her  own  personal  paraphernalia  of 
jewels,  &c.  to  be  at  her  sole  disposal,  as  well  as  the  balance  of  cash 
at  my  bankers,  Messrs.  Coutts  &  Co.,  besides  the  Exchequer  bills 
in  their  hands  and  accruing  interest  thereon.  All  these  to  be  at 
(blank)  and  behoof.  I  also  bequeath  to  my  beloved  wife  aforesaid 
the  whole  income  arising  out  *of  my  property  in  the  funds,  East  [  *17  "l 
India  Stock  or  elsewhere  that  I  now  possess  or  may  hereafter  be 
entitled  to,  to  be  held  at  her  disposal  during  the  term  of  her  natural 
Ufe.  The  principal  of  all  such  funds  and  stock  (including  188  shares 
in  the  American  United  States  Bank,  which  cost  J£4,711  15^.,  on 
which  dividends  have  stopped  since  1839,)  or  other  property,  where- 
ever  the  same  may  be,  I  bequeath  and  devise  as  follows :  I  bequeath 
the  one-half  of  my  (blank)  son  Montague  James,  to  be  under  his 
own  control,  and  the  other  moiety  in  trust,  to  be  held  subject  to 
the  education  and  settlement  in  life  of  the  children  of  my  daughter 
Fanny  Richardson,  with  benefit  of  survivorship,  to  be  apportioned 
equally,  share  and  share  alike,  as  they  may  arrive  at  the  age  of 
twenty-one  years,  or  upon  the  marriage  of  the  girls,  at  the  dis- 
cretion of  my  son  Montague  James,  and  I  hereby  appoint  him  the 
trustee  accordingly,  and  to  be  my  residuary  legatee.*' 

The  bill  was  filed  by  Montague  James  Taylor,  the  only  son  of 
the  testator,  and  one  of  his  executors,  to  have  the  direction  of  the 
Court.  The  defendants  were  the  testator's  widow  and  the  children 
of  Fanny  Eichardson. 

Mr.  Prendergast  for  the  plaintiflF: 
The  early  blanks  need  not  be  considered,   as  the  plaintiflf  has 
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Taylor  done  what  he  believed  the  testator  wished.  The  question  is,  What 
RicHARDBOM.  IS  the  effect  to  be  given  to  the  elause  as  to  the  moiety  for  the 
children  of  Fanny  Richardson.  There  is  after  the  words  "  I  give  the 
one-half  of  my"  a  gap,  which  can  only  be  construed  by  the  subse- 
quent part ;  that  subsequent  passage  does  not  explain  the  preceding 
[  *18  ]  blank.  The  will  is,  therefore,  as  to  that  *part,  insensible.  He  cited 
Hunt  V.  Hort  (i),  Miller  v.  Travels  (2),  Simmons  v.  RudaU (s).  The 
Court  can  only  look  at  the  probate ;  it  cannot  look  at  the  original 
will :  Alien  v.  M'Pherson  (4).  It  cannot  conjecture  what  did  or  might 
have  filled  the  blanks,  and  there  is  nothing  in  the  context  to 
indicate  what  was  the  property  of  which  the  testator  desired 
to  give  one  moiety  to  his  son,  and  the  other  moiety  in  trust  for  the 
children  of  Fanny  Richardson.  This  portion  of  the  will  is  there- 
fore void  for  uncertainty,  and  the  express  residuary  clause  must 
take  effect  in  favour  of  the  plaintiff. 

Mr.  Nalder  for  the  widow. 

Mr.  O.  L.  Russell  for  the  defendants,  the  children  of  Fanny 
Richardson : 

The  Court  will  struggle  against  a  construction  which  takes  away 
everything  from  F.  Richardson's  children. 

There  is  a  gift  of  the  whole  property  to  the  wife  for  life.  The 
testator  is  dealing  with  the  entirety.  Then  he  gives  the  same 
principal,  that  is  the  whole ;  the  will  cannot  therefore  be  read  as 
one  gift  of  the  whole  by  this  clause,  and  a  separate  gift  of  the 
residue  by  the  final  clause ;  but  the  whole  must  be  read  as  one  gift. 
The  whole  of  the  clause,  after  the  gift  to  the  wife  for  life,  must  be 
construed  as  one  sentence  ;  not  as  a  gift  of  the  whole  and  then  of  a 
residue,  which  cannot  exist,  if  the  first  part  is  a  gift  of  the  whole. 
You  must  therefore  transpose  the  latter  part  of  the  clause  and  read 
it  thus :  "  The  whole  of  my  property  I  bequeath  to  my  son,  my 
[  ♦ig  ]  *residuary  legatee,"  not  for  his  own  benefit,  but  as  a  trustee.  Then, 
so  reading  it,  all  that  remains  is  to  ascertain  for  whom  is  the  trust ; 
the  answer  to  that  is  shown  by  the  general  intention, — the  trust  is 
for  the  children  of  F.  Richardson  as  to  one  moiety,  and  for  him- 
self as  to  the  other,  these  being  throughout  the  objects  of  the 
testator's  bounty. 

But  then  it  is  said,  I  must  assume  the  blanks  to  indicate  an 

(1)  3  Br.  C.  C.  311.  (4)  1  Ph.  133 ;  affirmed  on  appeal, 

(2)  34  B.  E.  703  (8  Bing.  244).  73  E.  E.  30  (1  H.  L.  C.  191). 

(3)  89  E.  E.  44  (1  Sim.  N.  S.  113). 
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inchoate  intention.     But  this  is  not  like  Hunt  v.  Ho7%  there  the       Taylor 
blanks  must  be  filled  up,  otherwise  there  was  no  gift  at  all ;  but  riohardson. 
here  you  may  construe  the  will  without  filling  up  the  blanks.    If 
the  word  ''  of  '*  is  read  "  to,"  in  the  bequest  of  the  first  half,  that 
explains  the  whole ;  and  the  Court  frequently  alters  words  to  give 
sense  to  a  will. 

The  Vice-Chancblloii,  without  calling  for  a  reply : 

The  testator  made  a  will,  which  I  am  to  regard  as  containing 
blanks.  The  Ecclesiastical  Court  says,  the  will  is  an  instrument  in 
such  and  such  words,  and  in  certain  places,  such  and  such  blanks ; 
it  is,  indeed,  manifest  that  there  are  such  blanks,  because,  in  every 
case,  if  you  read  the  will  without  the  blanks,  you  make  absolute 
nonsense.  However,  the  Ecclesiastical  Court  has  delivered  out  pro- 
bate with  blanks,  and  I  am  bound  to  look  at  them  as  part  of  the  will. 

Now  the  blanks  may  have  arisen  in  two  ways ;  it  may  be  either 
that  the  testator  originally  left  blanks,  in  which  case  he  had  not 
made  up  his  mind  what  to  put  into  them ;  or  else  the  testator  had 
put  something  into  the  spaces  which  are  now  blanks,  and  has  since 
struck  that  matter  out;  and  then  it  does  not  appear  what  he 
intended  to  substitute. 

Now  as  to  the  particular  blank  which  is  in  question.  The  [^1 
testator  first  expresses  his  intention  in  a  whole  sentence ;  he 
bequeaths  to  his  wife  the  whole  income, — about  that  there  is  no 
doubt :  then  he  goes  on,  "  the  principal  of  all  such  funds,  &c.  I 
bequeath  and  devise  as  follows,"  so  far  still,  there  would  be  no 
doubt :  then  comes  the  sentence  containing  the  blank.  Now,  if  I 
could  find  in  that  sentence  even  a  clear  intention  to  give  any  thing 
to  the  son,  there  is  at  any  rate  no  indication  of  what  is  given ; 
there  is  a  blank,  which  the  testator  might  have  filled  up,  but  he  has 
not.  Can  I  supply  that,  and  suppose  he  meant  to  give  one-half  of 
the  property  before  described  to  his  son  for  his  own  benefit,  and  the 
other  half  on  trust  ?  If  I  did,  I  should  be  making  a  will  for  him.  Then 
it  is  ingeniously  argued  that  the  alteration  of  one  word,  the  word 
"  of,"  into  the  word  "  to,"  would  make  the  whole  sensible,  and  so  it 
would,  and  no  doubt  this  Court  will  sometimes  alter  words  to  carry 
into  eSeet  the  clear  intention  of  a  testator.  But  here  the  testator 
has  not  so  clearly  expressed  his  intention  as  to  render  the  altera- 
tion of  the  word  inevitable ;  on  the  contrary,  it  is  clear  that  he 
intended  to  bequeath  one-half  of  something  to  his  son,  and  he 
meant  to  describe,  but  has  not  described  that  something.    If  I 
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altered  the  word  "  of,"  I  shoald  be  making  the  alteration  to  defeat 
and  not  to  aid  the  clear  intention,  which  was  to  leave  at  some  time 
some  portion  of  his  property,  so  that  one-half  should  go  to  his  son, 
and  the  other  half  to  the  children  of  his  daughter ;  but  he  has  never 
completed  that  intention ;  he  has  not  told  us  what  the  property  is 
which  lie  intended  so  to  dispose  of ;  the  consequence  is,  that  the 
residuary  gift  to  the  son  takes  e£fect,  and  nothing  is  taken  out  of  it. 


1853.  DEACON   V.  COLQUHOUN. 

Aov^.  ^2  Drewry,  21—25  ;  S.  C.  23  L.  J.  Ch.  16 ;  2  W.  R  67 ;  2  Eq.  B.  319.) 

^^*v*??^^^'  A.  by  her  will  gave  all  her  estate  to  her  sister  ;  afterwards  she  transferred 

stock  into  their  joint  names,  as  it  appeared,  for  the  purpose  of  saving  legacy 
L    *  ^  duty.    The  will  was  void : 

Held,  that  the  transfer  was  intended  to  vest  the  beneficial  estate  by  sur- 
vivorship in  the  sister,  and  that  she  took  the  stock  to  the  exclusion  of  A.*s 
next  of  kin. 

Fbancbs  Deacon,  by  her  will,  dated  the  15th  of  May,  1848,  gave, 
devised  and  bequeathed  all  her  real  and  personal  estate,  whatsoever 
and  wheresoever,  unto  her  affectionate  sister  Katharine  Golquhoun 
wife  of  James  Golquhoun,  two  of  the  defendants,  to  hold  the  same 
unto  her  said  sister,  her  heirs,  executors,  administrators  and  assigns, 
according  to  the  nature  thereof  respectively,  for  her  own  absolute 
use  and  benefit;  and  she  thereby  appointed  the  said  Katharine 
Golquhoun  to  be  the  executrix  of  her  said  will. 

The  execution  of  the  will  was  attested  by  the  defendant  James 
Golquhoun  and  another  person  as  witnesses,  who  in  the  presence 
of  each  other  attested  the  said  will  and  subscribed  their  names 
thereto. 

The  testatrix  was  at  the  date  of  her  will  possessed  of  personal 
estate,  comprising  among  other  things  1,7982.  58.  Sd.  Three  pounds 
five  shillings  per  centum  Bank  Annuities  standing  in  her  name. 

The  bill  alleged  as  follows  : 

''  Sometime  after  the  said  testatrix  had  made  her  said  will,  she 
became  desirous  of  so  dealing  with  the  said  sum  of  1,798/.  Ss.  Sd. 
Three  pounds  five  shillings  per  centum  Bank  Annuities,  that  after 
her  death  no  probate  or  legacy  duty  should  be  paid  or  payable  in 
respect  thereof,  and  some  time  in  the  month  of  February,  1850,  she 
wrote  a  letter  to  a  Mr.  Helps,  her  stock  broker,  to  inquire  whether 
r  *22  ]  she  could  put  her  little  money  in  the  stocks,  meaning  *thereby  the 
said  sum  of  1,798Z.  5«.  Sd.  Three  pounds  five  shillings  per  centum 
Bank  Annuities,  in  the  joint  names  of  her  sister  and  herself,  and 
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expressing  her  belief  that  such  a  course  would  save  trouble  and  the  Dbacok 
expense  of  legacy  duty.  No  answer  was  returned  by  the  said  Mr.  colquhoun. 
Helps  to  the  said  inquiry  contained  in  the  said  last-mentioned  letter. 
On  the  1st  of  March,  1850,  a  transfer  of  the  said  sum  of  1,7982.  5$.  Sd. 
Three  pounds  five  shillings  per  centum  Bank  Annuities  was  eflfected 
in  the  books  of  the  Governor  and  Company  qI  the  Bank  of  England, 
by  the  orders  of  the  said  testatrix,  through  the  said  Mr.  Helps,  from 
the  name  of  the  said  testatrix  into  the  joint  names  of  the  said 
testatrix  and  of  the  defendant  Katharine  Colquhoun,  and  the  same 
from  thenceforth  remained  and  was  at  the  death  of  the  said  testatrix 
standing  in  the  joint  names  of  the  said  testatrix  and  the  defendant 
Katharine  Colquhoun ;  and  the  testatrix  from  the  time  of  the  said 
transfer  duly  received  the  dividends  on  the  said  sum  of  1,7982.  58.  Sd. 
Three  pounds  five  shillings  per  centum  Bank  Annuities,  amounting, 
less  income  tax,  to  the  sum  of  562.  lis.  8d.  per  annum,  to  the  time 
of  her  death." 

This  allegation  was  admitted  to  be  substantially  true. 

The  testatrix  died  on  the  2nd  of  April,  1852,  without  having 
revoked  or  altered  her  will,  and  the  plaintiff  and  the  defendants 
Katharine  Colquhoun  and  Henry  Colins  Deacon,  her  sister  and 
brother,  were  her  sole  next  of  kin  living  at  her  death. 

The  will  was  alleged  and  admitted  to  be  void  under  the  recent 
Wills  Act,  the  7th  of  William  the  Fourth  and  the  first  of  the  Queen, 
intituled  *'  An  Act  for  the  Amendment  of  the  Laws  with  respect  to 
Wills." 

The  question  arising  in  the  cause  was,  whether  the  transfer  of  [  23  ] 
the  1,7982.  5s.  Sd.  Three  pounds  five  shillings  per  centum  Bank 
Annuities  before  mentioned  was  or  was  not  intended  by  the  testatrix 
as  a  gift  or  for  the  advancement  or  upon  trust  for  the  defendant 
Katharine  Colquhoun,  or  whether  it  was  made  with  the  view  and 
for  the  purpose  only  of  saving  probate  and  legacy  duty. 

The  plaintiff  contended  that  the  testatrix  died  intestate  as  to  the 
personal  estate  which  at  the  time  of  her  death  she  was  possessed 
of,  including  the  sum  of  stock,  and  that  such  personal  estate,  after 
payment  of  her  funeral  and  testamentary  expenses  and  debts,  was 
divisible,  in  equal  shares  and  proportions,  between  the  plaintiff  and 
the  defendants  Katharine  Colquhoun  and  Henry  Colins  Deacon,  as 
the  next  of  kin  of  the  testatrix  living  at  her  death. 

On  the  15th  of  June,  1852,  the  defendants  Colquhoun  and  his 
wife  had  transferred  the  stock  into  the  names  of  other  defendants, 
Welch  and  Julius,  as  trustees  of  a  certain  deed  of  settlement. 
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Deacon  Golquhoun  and  bis  wife  and  the  trastees  of  the  settlement  insisted 

CoLQUHouN.  that  upon  the  death  of  the  testatrix,  Golquhoun  and  his  wife,  in 
right  of  the  wife,  or  the  defendant  Katharine  Golquhoun  for  her 
separate  use,  became  absolutely  entitled  to  the  stock. 

The  plaintifif  insisted  that  the  will  being  void,  the  transfer  did 
not  operate  in  favour  of  Mrs.  Golquhoun,  and  that  the  testatrix  had 
died  intestate. 

Mr.  Campbell  and  Mr.  H.  Clarke,  for  the  plaintiff  : 

No  benefit  or  advancement  was  here  intended.  This  is  not  the 
[  *24  ]  case  of  parent  and  child,  or  of  a  person  standing  *iu  loco  parentis. 
Here  the  person  who  would  be  benefitted  is  the  husband,  in  effect,  a 
stranger.  The  only  object  of  the  testatrix  was  to  save  legacy  duty. 
Now  that,  though  not  an  unlawful  object,  is  one  that  the  Court  will 
not  be  astute  to  carry  into  effect.  That  there  was  no  other  object 
is  clear,  because  it  is  clear  that  the  intention  of  the  testatrix  was 
that  her  sister  should  take  by  the  will,  and  not  as  an  advancement. 
They  cited  Rider  v.  Kidder  (l),  George  v.  Howard  (2),  Benbow  v. 
Townsend  (3),  and  Farquharson  v.  Cave  (4,). 

Mr.  E.  F.  Smith,  for  the  defendant  Henry  G.  Deacon,  one  of 
the  next  of  kin. 

Mr.  Bacon  and  Mr.  H.  Stevens,  for  the  trustees. 

Mr.  J.  V.  Prior,  for  Mrs.  Golquhoun,  was  not  called  upon. 

The  Vicb-Ghakoellob  : 

I  think  it  clear  that  Mrs.  Golquhoun  is  entitled  to  the  stock.  The 
effect  of  the  transaction  of  the  transfer  was,  beyond  doubt,  to  vest 
the  legal  interest  in  the  two,  Mrs.  Golquhoun  and  her  sister,  as 
joint  tenants.  The  next  of  kin,  to  support  their  claim,  have  to 
make  out  that  there  was  a  resulting  trust  in  favour  of  the  testatrix; 
that  the  stock  was  held  in  trust  for  her ;  and  they  have  to  establish 
that  in  the  face  of  the  testamentary  declaration  of  the  testatrix, 
that  she  did  not  mean  to  have  a  trust  for  herself,  but  did  mean  the 
property  to  go  for  the  benefit  of  her  sister.  Consistent  with  that 
expression  of  intention  is  her  letter  to  Mr.  Helps,  in  which  she  tells 
him  her  object  was  to  save  legacy  duty.  Now,  she  could  only  save 
f  *25  ]        legacy  duty  on  the  footing  of  the  transfer  being  a  *gift  to  Mrs. 

(1)  63  R.  R  269  (10  Ves.  360).  (3)  36  R.  R.  359  (1  My.  &  K.  506). 

(2)  21  R  R  775  (7  Price,  646).  (4)  70  B.  R  258  (2  Coll.  356). 
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Colquhoun  by  an  act  inter  vivos ;  for  if  there  was  no  such  gift,  and       Deacon 
the  stock  had  passed  by  the  will,  it  must  have  paid  legacy  duty,    colquhoun. 
Her  object  was  so  to  dispose  of  her  property  that,  on  Mrs.  Colquhoun 
surviving  her,  she  should  have  the  beneficial  interest.      I  must 
decide  therefore  that  the  plaintiff  is  not  entitled. 


BOULCOTT  V.  BOULCOTTfi).  i853. 

JVw.  23. 
(2  Drewry,  25—35  ;  S.  C.  23  L.  J.  Ch.  57  ;  18  Jur.  231 ;  2  W.  R  52 ;  2  Eq.  R.  

457 ;  22  L.  T.  0.  S.  130.)  Kindbrslet, 

V.-C. 

A  testator  gave  to  his  eight  nephews  and  nieces,  naming  them,  provided  r  25  1 

that  if  any  of  them  should  die  in  his  lifetime  without  leaving  children ;  or, 
as  to  the  nephews,  should  survive  him  and  die  under  twenty-one,  without 
leaving  children ;  or,  as  to  the  nieces,  should  survive  him  and  die  under 
twenty-one,  without  having  been  married,  the  share  of  each  of  them  so 
dying,  as  well  original  as  accruing,  should  go  to  the  survivor  and  survivors, 
other  and  others.  The  testator  revoked  the  trust  created  as  regarded  two 
of  his  nephews,  A.  and  £.  A.  had  attained  twenty- one,  survived  the 
testator,  and  was  living.  B.  attained  twenty-one  and  died,  living  the 
testator:  Held,  that  the  limitations  over  of  their  shares  were  revoked,  and 
that  they  went  to  the  heir-at-law  and  next  of  kin. 

Qift  to  an  executor  of  100/. ;  gift  by  a  codicil  of  500/.  in  substitution 
thereof, — then  that  gift  revoked ;  the  prior  gift  of  the  100/.  is  not  set  up  again. 

This  was  a  special  case  for  the  opinion  of  the  Court  on  the 
construction  of  the  will  and  codicils  of  Joseph  Crew  Boulcott.  The 
testator  commenced  by  appointing  his  friends  Charles  Cadman, 
Luke  Hinde  Cove  and  Bobert  Durant  Buttemer,  husband  of  his 
niece  Mary,  to  be  executors  and  trustees  of  his  will,  and  he  be- 
queathed to  Luke  Hinde  Cove  the  sum  of  500Z.  sterling  if  he  should 
act  in  the  executorship  and  trusts  of  his  will,  but  not  otherwise. 
He  gave  several  legacies,  and  then  proceeded  :  ''  and  I  give,  devise 
and  bequeath  all  the  messuages,  farms,  lands,  tenements  and  real 
estate,  whatsoever  and  wheresover,  be  the  same  freehold,  copyhold, 
leasehold  or  of  any  other  tenure,  of  which  I  or  any  person  or 
persons  in  trust  for  me,  am,  is,  are  or  may  be  ^seised,  possessed  or  [  *26  ] 
entitled  at  the  time  of  my  decease,  and  also  all  my  goods,  chattels, 
moneys,  stocks,  funds  and  securities  for  money  and  other  personal 
estate  and  effects  whatsoever  and  wheresoever,  not  hereinbefore 
specifically  devised,  bequeathed  or  disposed  of,  and  not  being  trust 
or  mortgage  estates,  unto  and  to  the  use  of  the  said  Charles 
Cadman,  Luke  Hinde  Cove  and  the  said  Bobert  Durant  Buttemer, 
their  heirs,  executors,  administrators  and  assigns,  according  to  the 

{!)  Inre  WhiUhorne  [1906]  2  Ch.  121,  7o  L.  J.  Ch.  637,  94  L.  T.  698. 
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Bouux>TT  several  natures  and  tenures  thereof,  upon  the  trusts,  and  with, 
Bou^oTT.  under  and  subject  to  the  powers,  provisoes,  declarations  and  direc- 
tions hereinafter  expressed  and  declared  of  and  concerning  the 
same ;  that  is  to  say,  upon  trust,  in  the  first  place,  with  and  out  of 
the  same,  to  pay  and  satisfy  all  my  just  debts  and  funeral  and 
testamentary  expenses,  and  the  several  pecuniary  legacies  herein- 
before bequeathed,  and  after  and  subject  thereto,  upon  trust  for  my 
eight  nephews  and  nieces,  John  Almon  Boulcott,  Joseph  Boulcott, 
James  Boulcott,  Charles  Boulcott,  Mary  the  wife  of  the  said 
Reverend  Robert  Durant  Buttemer,  Henrietta  Boulcott,  Margaret 
Boulcott  and  Anna  Maria  Boulcott,  sons  and  daughters  of  my 
brother  John  Ellerker  Boulcott,  of  Stratford  House,  in  the  county 
of  Essex,  Esquire,  in  equal  shares,  as  tenants  in  common ;  as  to 
the  share  of  each  of  my  said  nephews,  upon  trust  for  him,  his  heirs, 
executors,  administrators  and  assigns,  and  as  to  the  share  of  each  of 
my  said  nieces ;  upon  trust  (here  followed  trusts  for  separate  use, 
with  powers  to  appoint,  &c.,  on  which  no  question  arose) :  provided 
also,  and  I  further  declare  and  direct,  that  if  any  one  or  more  of 
them  my  said  nephews  and  nieces  shall  happen  to  die  in  my  life- 
time without  leaving  any  child  or  children  of  his,  her  or  their  body 
or  bodies  respectively  living  at  the  time  of  my  decease,  or  any  one 
or  more  of  them  my  said  nephews  shall  happen  to  survive  me,  and 
afterwards  die  under  the  age  of  twenty-one  years  without  leaving 
[  •27  ]  ♦any  child  or  children  of  his  or  their  body  or  bodies  respectively 
living  at  the  time  of  his  or  their  death  or  respective  deaths,  or  any 
one  or  more  of  them  my  said  nieces  shall  happen  to  survive  me,  and 
afterwards  die  under  the.  age  of  twenty-one  years,  and  without 
having  been  married,  then  the  share  or  shares,  as  well  original  as 
accruing,  of  each  one  or  more  of  them  my  said  nephews  and  nieces 
so  dying  as  last  aforesaid,  shall  belong  to  and  be  held  upon  trust 
for  the  survivors  and  survivor  and  others  and  other  of  my  said 
nephews  and  nieces,  if  more  than  one,  in  equal  shares,  for  the 
same  estates  and  interest,  and  with,  under  and  subject  to  the  same 
powers,  provisoes,  declarations  and  directions  as  I  have  hereinbefore 
declared  of  and  concerning  their,  his  and  her  original  shares  or 
share." 

The  testator  made  a  codicil,  dated  the  18th  April,  1842,  as 
follows :  *'  I  hereby  revoke  and  make  void  the  trusts  created  by  my 
said  will  as  far  as  regards  my  nephew  John  Almon  Boulcott,  in  all 
other  respects  I  confirm  my  said  will  and  the  two  codicils  by  me 
heretofore  made.    In  witness  whereof  I  have  hereunto  subscribed 
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my  name  this  18th  day  of  April,  1842.  Joseph  Crew  Boulcott."  Boulcott 
And  by  another  codicil  in  1844  he  gave  to  Alexander  Wylie  the  sum  pouloott. 
of  lOOL  free  of  legacy  duty. 

By  a  further  codicil  in  1845  the  testator  revoked  the  appointment 
of  Charles  Gadman  and  Bobert  Durant  Buttemer  to  be  executors 
and  trustees,  and  the  devise  and  bequest  therein  made  to  them, 
their  heirs,  executors,  administrators  and  assigns,  upon  trust  as 
therein  mentioned;  and  he  nominated  and  appointed  the  said 
Charles  Gadman  and  Alexander  Wylie  to  be  the  executors  and 
trustees  of  his  will  and  any  codicils  thereto ;  and  he  gave,  devised 
and  bequeathed  all  the  messuages,  farms,  lands,  tenements  ^and  [  *^^  ] 
real  estate,  whatsoever  and  wheresover,  be  the  same  freehold,  copy- 
hold, leasehold,  or  of  any  other  tenure,  of  which  he,  or  any  person 
or  persons  in  trust  for  him,  was,  were  or  might  be  seised,  possessed 
or  entitled  at  the  time  of  his  decease,  and  also  all  his  goods, 
chattels,  money,  stocks,  funds  and  securities  for  money  and  other 
personal  estate  and  effects  whatsoever  and  wheresoever,  not  in  and 
by  his  said  will  specifically  devised,  bequeathed  and  disposed  of, 
and  not  being  trust  or  mortgage  estates,  unto  and  to  the  use  of  the 
said  Charles  Gadman  and  Alexander  Wylie,  their  heirs,  executors, 
administrators  and  assigns,  according  to  the  several  natures  and 
tenures  thereof,  upon  the  same  trusts,  and  with,  under  and  subject 
to  the  same  powers,  provisoes,  declarations  and  directions  as  were 
in  and  by  his  said  will  and  codicils  expressed  and  declared  of  and 
concerning  the  same ;  and  he  gave  and  bequeathed  unto  the  said 
Alexander  Wylie  the  sum  of  5002.  sterling  if  he  should  act  in  the 
executorship  and  trusts  of  his  said  will,  but  not  otherwise,  free  from 
legacy  duty,  but  he  declared  and  directed  that  such  legacy  should 
be  in  lieu  and  stead  of  the  sum  of  lOOL  sterling  which  he  had  given 
or  bequeathed  to  him  in  and  by  the  codicil  of  the  17th  of  January, 
1844 ;  and  he  thereby  revoked  and  made  void  the  trusts  created  by 
his  said  will,  or  any  codicil  thereto,  as  far  as  regarded  his  nephew 
Joseph  Boulcott,  and  in  all  other  respects  he  confirmed  his  said 
will  and  the  codicils  by  him  theretofore  made. 

By  a  further  codicil  in  1847,  reciting  that  he  had  appointed 
Charles  Cadman  and  Alexander  Wylie  to  be  executors  and  trustees 
of  his  said  will  and  any  codicils,  and  that  he  had  bequeathed  to 
Alexander  Wylie  the  sum  of  5002.  sterling  if  he  should  act  in  the 
executorship  and  trusts  of  his  said  will,  he  revoked  the  appointment 
so  made  of  the  *said  Alexander  Wylie,  as  such  executor  and  trustee  [  *29  ] 
as  aforesaid,  and  the  said  bequest  of  5002.  sterlings  and  the  devise, 
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BouMJOTT     80  far  as  respects  the  said  Alexander  Wylie,  of  his  freehold,  copy- 
BouLcoTT.    hold,  leasehold  and  personal  estates  in  the  said  codicil  contained. 

The  state  of  the  family  was  this  :  John  Almon  Boulcott  attained 
twenty-one  and  was  living.  Joseph  Boulcott  attained  twenty-one 
and  died  during  the  testator's  life,  having  been  married  but  leaving 
no  children.  Henrietta  Boulcott  survived  the  testator,  but  died 
under  twenty-one  without  having  been  married. 

Cadman,  the  executor,  proved  the  will,  and  afterwards  died,  and 
Hillings,  one  of  the  defendants,  was  his  personal  representative, 
and  also  the  personal  representative  of  the  testator.  Mary  Boulcott 
and  Mary  Boulcott  the  younger,  the  plaintiffs,  were  the  widow  and 
representative  of  Charles  Cadman  Boulcott,  one  of  the  nephews  of 
the  testator,  who  died  after  the  testator,  and  his  infant  daughter 
and  heiress-at-law  and  sole  next  of  kin. 

John  EUerker  Boulcott,  the  other  defendant,  was  the  only 
brother  and  heir-at-law  and  sole  next  of  kin  of  the  testator. 

The  plaintiffs  Mary  Boulcott  and  her  daughter  claimed  in  right 
of  Charles  C.  Boulcott,  between  them,  his  original  one-eighth  share, 
and  one-fifth  of  the  three  one-eighth  shares  originally  intended  for 
John  Almon  Boulcott,  Joseph  Boulcott  and  Henrietta  Boulcott. 

Alexander  Wylie,  another  of  the  defendants,  claimed  the  legacy 
of  1002.  mentioned  in  the  testator's  fourth  codicil,  and  the  other 
parties  resisted  the  claim. 
[30]  John  Ellerker  Boulcott,  on  the  other  hand,  insisted  that  the 

plaintiffs  were  only  entitled  to  the  original  one-eighth  share  of 
Charles  C.  Boulcott,  and  that  as  to  [the  two  eighth  shares,  originally 
intended  for  John  Almon  Boulcott  and  Joseph  Boulcott,  and  two- 
sevenths  of  the  eighth  share  of]  Henrietta  Boulcott,  he,  J.  E. 
Boulcott,  as  the  heir  and  next  of  kin  of  the  testator,  was  entitled 
to  it. 

The  questions  submitted  to  the  Court  were  : 

1.  What  share  of  the  estate  of  the  testator  the  plaintiffs  were 
entitled  to  respectively. 

2.  Whether  A.  Wylie  was  entitled  to  be  paid  the  legacy  of  100^ 

Mr.  Sliapter  (with  whom  was  Mr.  Malim)  argued  on  behalf  of 
the  plaintiff : 

Ist.  As  to  the  share  originally  intended  for  Joseph,  [the  failure 
[  ^31  ]       of  partial  bequests  *does  not  operate  as  a  destruotion   of  the 
remainders  over :  Sanford  v.  Sanford  ( i )  and  Hodgion  v.  Ambrose  (2)] , 
(1)  75  R  B.  41  (1  Dq  (J.  &  Sm.  67).  (2)  1  Doug.  387, 
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Here  the  gift  is  quite  clear;   if  Joseph   died  in  the  testator's     bouiigott 
lifetime,  leaving  no  children,  the  others   were   to   take;   and   as     boumott. 
he  has  so  died,  the  gift   to   them   in   that   event   is  clear;    the 
revocation  of  that  gift  is  not  clear ;  it  can  only  be  arrived  at  by 
implication. 

Next,  as  to  John's  share. 

[Here  the  gift  over  is  to  the  nephews  and  nieces,  that  is,  to  them 
as  a  class:  Knight  v.  Gould (i).  No  one  can  take  till  the  class 
is  exhausted. 

He  cited  also  Shaw  v.  M*Mahon(2)  and  Harris  v.  Davis  (z). 
On  similar  grounds  the  piaintiffs  claimed  a  portion  of  Henrietta's 
share.] 

As  to  the  legacy  claimed  by  WyUe,  he  contended  that  it  was  not       [  32  ] 
revived,  and  Wylie  took  nothing. 

Mr.  Russell  and  Mr,  6r,  L.  Ru^eU,  for  the  heir-at-law  and  next 
of  kin.     ♦     *     * 

Mr.  Campbell,  for  A.  Wylie,  argued  that  the  legacy  of  lOOZ.  was        [  38  ] 
revived. 

Mr.  Sumner,  for  the  executors. 

Mr.  Shapter,  in  reply. 

The  Vice-Chancbllor  : 

As  to  the  legacy  of  100/.  to  Alexander  Wylie,  I  feel  no  doubt. 
First,  a  legacy  of  lOOZ.  is  given  to  him  without  qualification  by  the 
codicil  of  Ihe  17th  January,  1844  ;  then,  by  the  codicil  of  the  19th 
December,  1845,  the  testator  appoints  him  one  of  the  executors  and 
trustees  of  bis  will,  and  gives  him  500/.  expressly  in  lieu  of  the  100/. : 
he  introduces  the  usual  direction,  as  a  condition  of  his  being  entitled 
to  the  legacy,  that  he  shall  act  in  the  executorship.  If  the  matter 
stood  there,  Mr.  Wylie  would  clearly  be  entitled  to  his  500/.  But 
supposing  he  had  resigned  the  executorship,  could  he  have  taken  the 
100/.  ?  I  think  not.  The  gift  of  the  100/.,  though  not  in  terms,  is  in 
fact  revoked.  The  testator,  by  the  codicil  of  the  15th  February, 
1847,  revokes  all  that  Wylie,  his  executor,  could  be  entitled  to; 
and  I  am  of  opinion  that  he  cannot  set  up  the  100/.  legacy  as 
revived. 

(1)  39  R.  R.  212  (2  My.  &  K.  295).  (3)  66  R.  V..  130  (1  Coll.  416). 

(2)  65  R.  R.  724  (4  Dr.  &  War.  431). 
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BouLGOTT  The  next  question  is,  who  is  entitled  to  the  share  intended  for 
BouLooTT.  John  Almon  Boulcott.  The  testator  by  his  will  gave  his  real  and 
[  34  ]  personal  estate  to  trustees ;  in  trust,  in  the  first  place,  to  pay  his 
debts  and  funeral  and  testamentary  expenses,  &c.,  and  certain 
legacies ;  and,  subject  to  those,  upon  certain  trusts.  (The  Vicb- 
Ghancellob  referred  to  the  bequest  in  favour  of  the  testator's 
nephews  and  nieces,  p.  14.) 

Now,  this  is  a  gift  to  the  nephews  and  nieces,  not  as  a  class,  but 
as  individuals.  In  one  sense  they  are  a  class,  that  is,  as  the  testa- 
tor's nephews  and  nieces  ;  as  persons  to  whom  he  gives  particular 
shares  of  his  property;  but  the  gift  is  to  them  as  individuals, 
nephews  and  nieces  nominatim,  and  expressly  as  tenants  in  common. 
If  upon  the  language  of  this  will  I  were  to  hold  them  not  to  be 
tenants  in  common,  I  should  be  overturning  the  settled  law  upon 
this  subject ;  for  what  the  testator  says  is  in  effect  this :  I  give  to 
John  one-eighth,  to  Joseph  one-eighth,  &c.  Then  he  directs  the 
shares  of  the  nephews  to  go  to  them  absolutely,  and  the  shares  of 
the  nieces  to  be  subject  to  powers  of  appointment,  &c.,  and  then 
comes  the  proviso. 

Now,  there  was  an  absolute  gift  of  one-eighth,  in  the  events 
which  have  happened,  to  John,  and  then  comes  the  codicil  in 
which  the  testator  revokes  his  gift  as  to  John.  If  there  had  been 
no  revocation,  John  would  clearly  be  entitled.  I  think,  therefore, 
that  as  to  that  share,  the  heir-at-law  and  next  of  kin  must  take. 
As  to  Joseph's  share,  the  case  is  not  quite  so  clear.  To  Joseph 
there  is  a  gift  of  one-eighth  absolutely,  subject  to  this,  that  if  he 
dies  in  the  testator's  lifetime,  leaving  a  child  or  children,  they  are 
[  *36  ]  to  take.  But  then  it  is  provided  *that  if  he  dies  without  leaving 
child  or  children,  the  event  which  has  happened,  then  the  share 
which  he  would  have  taken  is  to  go  to  the  survivors  or  others  ;  so 
that  if  there  had  been  no  revocation,  Joseph,  in  the  events  which 
have  happened,  having  died  without  issue,  his  one-eighth  would 
have  gone  over  to  the  other  seven.  But  then  comes  the  revoca- 
tion. The  question  suggested  is,  whether  the  gifts  over  are 
to  be  dealt  with  with  reference  to  the  revocation  only,  or  with 
reference  to  Joseph  having  died  without  leaving  children.  But, 
as  Joseph  was  living  when  the  testator  revoked  the  gift,  the 
testator  must  have  had  in  his  contemplation  that  he  had  given  to 
Joseph  a  one-eighth  share,  with  limitations  over  in  one  event  to  his 
children  ;  in  another  to  the  other  nephews  and  nieces.  He  means, 
I  think,  nothing  of  this  to  take  effect.    He  revokes  it  altogether,  not 
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merely  as  to  Joseph's  individaal  interest,  but  as  to  tlie  limitations  of     Boulcott 
his  share,  which  were  to  take  effect  in  certain  events.  I  am  of  opinion     boulcott. 
that  the  revocation  is  absolute  as  to  the  whole  of  that  share,  and 
that  it  goes  to  the  heir-at-law  and  next  of  kin. 

As  to  Henrietta's  share,  his  Honour  held,  that  as,  if  she  had  sur- 
vived the  testator,  she  would  have  been  entitled  to  one-eighth,  and 
as  her  one-eighth  went  over  to  the  other  seven,  one-seventh  of  her 
one-eighth  would  have  gone  to  John  and  one-seventh  of  the  one- 
eighth  to  Joseph ;  and  that  as  the  testator's  directions  applied 
equally  to  the  accruing  and  to  the  original  shares,  the  former  were 
revoked  as  well  as  the  latter,  and  passed  to  the  heir-at-law  and  next 
of  kin. 


FITZHENKY  v.  BONNEK(I).  i853. 

(2  Drewiy,  36—41 ;  S.  C.  2  W.  B.  30 ;  2  Eq.  B.  454  ;  22  L.  T.  0.  S.  152.)  ^^1- 

A  testator  gave  his  residue  to  his  wife  for  her  and  her  son*s  support,    Kindkrslky, 
clothing  and  education,  until  he  should  attain  twenty-ona    If  he  died  under  '*  * 

twenty-one,  then  he  gave  all  the  interest  of  his  Bank  stock  to  his  wife  for         '       J 
life ;  after  her  death,  he  gave  all  his  property  to  his  daughter : 

Held,  that  the  son  did  not  take  any  estate  by  implication  on  attaining 
twenty -one ;  but  there  was  an  intestacy. 

This  case  came  on  apon  a  petition,  on  the  construction  of  the  will 
of  B.  J.  C.  Herries,  by  which  the  testator,  after  directing  the  pay- 
ment of  his  debts,  &c.,  gave  all  his  personal  estate  and  effects  to 
trustees  apon  trust  as  followed.    The  will  then  proceeded : 

"I  give  and  bequeath  all  the  yearly  interest  arising  from  my 
said  property  to  my  wife  Mary  Herries,  for  her  and  my  son's, 
Robert  Charles  Herries,  sapport,  clothing  and  education,  until  my 
aforesaid  son  shall  arrive  at  the  lawful  age  of  twenty-one  years. 
Should  my  son  die  before  he  arrives  at  the  age  of  twenty-one  years, 
I  will  and  bequeath  the  whole  interest  of  my  £ank  stock  to  my  wife 
Mary  Herries  for  life.  At  the  death  of  my  wife  Mary,  I  will  and 
bequeath  the  whole  of  my  property,  of  whatever  kind,  to  my  reputed 
daughter  Mrs.  William  Scott,  to  be  settled  on  her  by  my  aforesaid 
executors,  independent  of  her  present  husband  or  any  future  husband 
she  may  have  during  her  lifetime." 

Mr.  Karslake,  (with  him  Mr.  Bacon,)  for  the  petitioner: 

The  question  is,  whether  the  son,  who  attained  twenty-one  and 
died,  took  an  estate  by  implication  on  attaining  twenty-one.    To 

(I)  WilkiY.  Williams  (1861)  2  J.  &  H.  126;  In  re  ThomBon's  TrusU  (1870) 
L.  B.  11  Eq.  146,  148,  25  L.  T.  693. 

2—2 


20  1858.    CH,    2  DREW.  86—38.  [r.r. 

FiTZHBNBT    show  that  such  an  implication  arose,  he  referred  to  Qoodright  v. 
BoNNEB.      Ho8kin8(\\NewlandY.  Shepherd  {2) y  Peat  v.  PoweU{»)y  Haitnany. 
Dickenson  (4),  Langston  v.  Langston  (6). 

[  37  ]  Mr.  Olasse  and  Mr,  Eddis,  for  Mrs.  Scott,  cited  Davis  v.  Davi^  (e), 

and  Cooper  v.  Pitcher  (7). 

Mr.   Campbell,  for  Mary  Richardson,  the  widow  of  Colonel 
Herries,  the  testator : 

The  widow  is  entitled  to  the  whole  interest,  subject  only  to  the 
duty  of  maintaining  her  son  [until  he  attains  twenty-one.  He 
cited  Hamley  v.  Gilbert  (s)] . 

Mr.  E.  F.  Smith  with  him  [cited  Bowden  v.  Laing  (9)]. 

Mr.  FoUett  and  Mr.  H.  Stevens,  for  incumbrancers  of  the  widow. 

[  38  ]        The  Vice-Chancbllor  : 

The  testator,  who  was  a  military  man,  made  his  own  will.  He 
made  a  disposition  of  the  income  of  his  property,  during  the  infancy 
of  bis  son  ;  he  made  a  disposition  of  his  property,  in  the  event  of 
his  son  dying  under  twenty-one ;  but  he  made  no  disposition  in 
express  terms  of  his  property^  in  the  event  which  happened,  of  his 
son  attaining  twenty-one.  And  the  question  is,  that  event  having 
happened,  how  the  property  is  to  be  disposed  of. 

The  bulk  appears  to  consist  of  Bank  stock.  Now  various  con- 
structions have  been  suggested ;  one,  on  behalf  of  the  widow  and 
her  incumbrancers,  is,  that  the  disposition  of  the  income,  until  the 
son  attains  twenty-one,  gives  to  the  widow  an  absolute  interest  in 
the  whole,  subject  only  to  be  defeated  in  the  event  of  the  son  dying 
under  twenty-one. 

The  second  construction  suggested  on  behalf  of  the  widow  is,  that 
if  the  gift  to  her  is  not  of  an  absolute  interest,  it  is  at  any  rate  a 
gift  of  a  life  estate,  subject  only  to  the  obligation  of  maintaining 
her  son  until  he  shall  have  attained  twenty-one. 

Now,  neither  of  these  constructions  appear  to  me  to  be  well 
founded.  The  gift  of  all  the  interest,  &c.,  has,  I  think,  the  effect 
of  giving  to  the  wife  and  son  an  interest  only  until  the  son  attaina 
twenty-one  ;  some  argument  was  raised  on  the  meaning  of  the  word 

(1)  9  East,  306.  (6)  36  R  B.  433  (1  Buss.  &  My.  645). 

(2)  2  P.  Wms.  194.  (7)  67  B.  B.  135  (4  Hare,  485). 

(3)  Amb.  387.  (8)  Jac.  354.     See  38  B,  B.  189,  n. 

(4)  1  Br.  C.  C.  91.  (9)  65  B.  K.  552  (14  Sim.  113). 

(5)  37  B.  B.  57  (2  CI.  &  Fin.  194). 
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"  her  "  in  the  clause  expressing  the  gift  to  be  "  for  her  and  my  son's    Fitzhbnby 
support,  &c."     One  construction  contended  for  was,  that  it  meant      bonneb. 
**  for  her,  for  my  son's  support."    Another,  that  it  means  "  for  her 
support  and  for  my  son  Robert's  support.'*     And  another,  that  the 
language  used  was  intended  *to  designate  the  test-ator's  son,  as  '^  her       [  *39  ] 
and  my  son,"  as  distinguished  from  children  which  were  his  but  not 
hers.      It  is  not  very  material  to  decide  this  question ;  however,  my 
impression  is,  that  the  testator  used  the  language  adopted  by  him 
in  this  sense, — "  for  the  support  of  her,  and  for  the  support,  &c.,  of 
my  son  Robert,"  but  intending  that  it  was  to  be  paid  to  the  mother 
to  be  applied  for  the  benefit  of  herself,  as  well  as  of  her  son. 

It  is  to  be  observed,  that  the  testator  does  not  give  the  whole  of 
his  property  to  his  wife  as  a  trustee.  He  first  gives  it  to  other 
persons  as  trustees,  who  are  to  pay  the  income  to  the  widow  during 
her  son's  minority.  The  trustees  are  not  to  hold  it  for  the  son ; 
but  to  pay  it  to  the  widow,  for  the  support  of  herself  and  the  son. 
Now,  was  it  intended  that  the  wife  should  take  an  absolute  interest, 
or  even  an  interest  for  her  life,  charged  only  with  the  obligation  of 
providing  for  the  maintenance  of  the  son  ?  If  either  of  these  was 
the  testator's  intention,  it  would  have  been  perfectly  useless  for  him 
to  provide,  as  he  has  done,  that  in  the  event  of  the  son  dying  under 
twenty-one,  the  widow  should  have  an  absolute  interest  in  part  of 
his  property  ;  this  would  have  been  wholly  unnecessary,  if  she  was 
to  have  an  absolute  interest,  or  even  a  life  interest,  in  the  whole ; 
and  I  think  he  has  thus  himself  shown  that  he  did  not  understand 
that  he  had  given  his  wife,  either  an  absolute  interest,  or  an  interest 
for  life.  I  am  of  opinion  that  the  gift  of  the  income  to  the  wife,  for 
the  support,  &c.,  has  the  effect  only  of  giving  to  her,  for  the  benefit 
of  herself  and  the  son,  an  interest  until  the  son  should  attain 
twenty-one,  or  die  under  twenty-one. 

The  next  question  is  this  :  the  testator  having  thus  provided  for 
his  widow  and  his  son,  till  he  should  attain  *twenty-one,  and  having  [  *40  ] 
provided  what  is  to  take  place,  if  his  son  should  die  under  twenty- 
one,  has  not  in  express  terms  made  any  provision  for  the  event  of 
his  living  to  attain  twenty-one.  Now,  can  I  imply  a  gift  to  the  son, 
in  the  event  of  his  attaining  twenty-one,  of  the  whole  of  the  property? 
No  doubt  there  are  many  cases  where  the  Court  will,  in  the  absence 
of  express  gift,  raise  a  gift  by  implication ;  but  it  will  not  do  so 
unless  the  implication  is  necessary,  irresistible  ;  that  is,  where, 
looking  at  the  language,  at  all  the  dispositions  of  the  will,  and  the 
circumstances,  there  is  an  irresistible  inference  in  favour  of  implying  . 
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a  gift.  But  do  I  find  here  any  each  irresistible  inference  ?  What 
are  the  previous  dispositions  ?  Until  the  son  attains  twenty-one, 
they  are  in  favour  of  the  widow  and  the  son;  if  he  dies  under 
twenty-one,  they  are  in  favour  of  his  widow.  What  is  there  to  lead 
to  an  irresistible  inference,  that  if  the  son  should  attain  twenty-one 
he  is  to  be  benefited,  exclusively  of  the  testator's  widow?  Then,  as 
to  the  circumstances,  there  is  not  even  a  probability  that  a  man 
leaving  a  widow  and  a  son  should  intend  to  provide  for  the  son 
exclusively,  leaving  the  mother  at  the  mercy  of  the  son,  who  may 
or  may  not  fulfil  the  moral  obligation  cast  upon  him ;  still  less  is 
there  any  thing  in  the  circumstances  in  this  case  to  lead  to  an 
irresistible  inference  of  any  such  intention. 

If  I  were  to  conjecture,  I  should  conjecture,  perhaps,  that  the 
testator  did  intend  to  provide  for  his  son,  leaving  him  fettered  only 
by  the  moral  obligation  to  provide  for  his  mother ;  but  that  would 
be  only  conjecture,  in  which  I  am  not  at  liberty  to  indulge. 

I  am  of  opinion,  on  the  whole,  that  there  is  no  implied  gift  to  the 
son  on  his  attaining  twenty-one ;  and  the  efifect  of  my  decision  will 
be,  that  in  the  events  which  *have  happened,  there  is  an  intestacy, 
and  the  widow  will  of  course  take  one-third,  and  the  son  the  other 
two-thirds. 


1863. 
Dflo.  8. 

KiNDERSLBT, 
V.-0. 


[42] 


PRYCE  V.  BURY  (I). 

(2  Drewry,  41—43  ;  S.  0.  23  L.  J.  Ch.  676 ;  2  W.  R.  87  ;  affirmed,  18  Jur.  967.) 

On  foreclosure  of  an  equitable  mortgage  of  copyhold,  the  mortgagor  being 
the  person  to  take  the  necessary  steps  for  an  effectual  suiiender,  must  pay 
the  ex|)en8e  of  all  such  steps. 

This  cause  (reported,  ante,  pp.  1 — 6)  came  on  to  be  spoken  to  on 
the  minutes. 

The  question  now  was,  whether,  on  surrendering,  the  fines  and 
other  expenses  payable  on  the  admittance  of  the  defendant,  and 
on  the  surrender,  were  to  be  paid  by  the  mortgagor  or  by  the 
mortgagee. 

Mr,  Glasse  and  Mr.  De  Gex,  for  P.  Bury,  referred  to  the  judg- 
ment. F.  Bury  is  not  bound  to  pay  the  fines,  &c.  There  is  no 
authority  on  the  subject.     ♦     *     * 

Mr.  W.  W.  Cooper,  for  the  plaintiff : 
The  common  foreclosure  decree  does  not  express  that  the  mort- 

(1)  National  Provincial  Bank  of  England  Y.  Games  (1886)  31  Ch.  D.  682, 
55  L.  J.  Ch.  576,  54  L.  T.  696. 


VOL.  c]  1858,    CH.    2  DREW.  42—48.  23 

gagor  is  to  pay  the  costs  of  conveyance,  because  it  is  too  well  settled       Pbtce 
that  he  ought  to  do  so.     *     *     *  Buby. 

Mr.  Glaaae  replied. 

The  Vicb-Chancellor  : 

The  question  in  this  case  is,  who  is  to  pay  the  expense  attending 
the  surrender.  In  the  absence  of  authority,  (HiU  v.  Price  (1)  is  no 
authority  either  way,  on  account  of  the  express  covenant,)  I  must 
endeavour  to  decide  on  principle. 

The  common  rule  of  this  Court  as  to  an  equitable  mortgage  by 
deposit,  is  this :  by  the  deposit,  the  mortgagor  contracts  that  his 
interest  shall  be  liable  to  the  debt,  and  that  he  will  make  such 
conveyance  or  assurance  as  may  be  necessary  to  vest  his  interest  in 
the  mortgagee.  '^He  does  not  contract  that  he  will  make  a  perfect  [  *^^  J 
title,  but  he  does  bind  himself  to  do  all  that  is  necessary  to  have 
the  effect  of  vesting  in  the  mortgagee  such  interest  as  he,  the  mort- 
gagor, has.  (The  Vice-chancellor  referred  to  the  terms  of  his 
judgment  on  the  merits  of  the  case,  ante^  p.  4,  and  proceeded.) 
Now,  if  the  case  were  one  of  an  equitable  mortgage  of  freehold,  the 
decree  would  be  that  the  mortgagor  should  convey  to  the  mortgagee, 
without  saying  at  whose  expense.  In  carrying  this  out,  the  course 
would  be,  that  the  mortgagee  would  have  to  prepare  a  draft  and 
submit  it  to  the  mortgagor.  When  the  draft  was  settled,  the  mort- 
gagee would  have  to  engross  and  stamp  it,  and  tender  it  for  execution 
to  the  mortgagor,  and  on  that  tender  being  made  and  refused,  and 
not  before,  the  mortgagor  would  be  guilty  of  breach  of  the  terms  of 
the  decree. 

But  in  the  case  of  an  equitable  mortgage  of  copyhold,  the  course 
of  transmission  of  interest  is  different.  The  person  to  take  the 
initiative  is  not  the  mortgagee,  but  the  mortgagor.  He  is  the 
person  to  prepare  and  make  the  conveyance.  He  must  surrender ; 
he  is  bound  by  the  decree  to  make  the  surrender ;  and  whatever  is 
necessary  to  enable  him  to  make  that  surrender,  he  is  bound  to  do« 
And  that  being  so,  I  think  he  has  no  right  to  say  that,  for  the 
steps  which  he  is  bound  to  take  under  the  decree,  other  parties  are 
to  pay.  It  is  the  mortgagor's  duty  to  make  the  transfer,  and  he 
must  pay  for  the  expense  of  effecting  it. 

[Af^rmed  on  appeal,  as  reported  in  18  Jur.  see  p.  968 ;  see  arite,  p.  5.] 
(1)  SetoQ  on  Deorees, 
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1863.  WAY  V.  EAST. 

^^'^:J;:;^'  7.       ^^  D^ewry,  44-72  ;  S.  C.  23  L.  J.  Ch.  209 ;  22  L.  T.  O.  S.  192  ;  2  W.  E.  114.) 
EiN^i^LET,  j^  ^g^  qI  gjl^  ^  trustees  of  a  rent-charge  for  charitable  purposes  duly 

'    '  enrolled,  and  otherwise  legal  on  the  face  of  it.     The  grantor  lived  many 

L       ^  years  afterwards  and  kept  the  deed,  and  the  terms  of  the  deed  were  never 

enforced. 

There  was  evidence  of  conduct  to  show  intention  in  the  grantor  and  one 
of  the  trustees^  that  the  deed  was  not  to  take  effect  till  after  the  grantor's 
death  ;  but  no  evidence  of  any  specific  agreement : 
Held,  upon  the  evidence*,  that  the  deed  was  invalid. 

Thb  object  of  this  suit  was  to  set  aside  a  deed  of  the  26th  January, 
1839,  by  which  a  rent-charge  of  95i.  was  made  to  certain  uses, 
alleged  to  be  charitable  uses  within  the  Mortmain  Act.  The  deed 
in  question  was  made  between  Thomas  Gwennap,  since  deceased, 
of  the  first  part ;  Jabez  Burns,  one  of  the  defendants,  and  R.  T. 
Makins  of  the  second  part,  and  T.  King  and  T.  Eccles  of  the  third 
part ;  and  by  it  a  rent-charge  of  951.  charged  upon  certain  lease- 
hold property  of  Thomas  Gwennap  was  granted  by  him  to  Jabez 
Burns  and  E.  T.  Makins  for  a  term  of  ninety-nine  years,  with 
powers  of  distress  and  entry  ;  and  for  securing  the  rent-charge,  the 
premises  were  demised  to  King  and  Eccles  for  the  remainder  of 
the  terms  for  which  the  diflferent  portions  thereof  were  held,  upon 
trust,  out  of  the  rents  and  profits,  or  by  mortgage  or  sale,  &c.,  to 
secure  the  due  payment  of  the  rent-charge.  And  it  was  declared 
that  the  annuity  was  granted  upon  trust,  from  time  to  time  "  to 
pay,  distribute  and  apply  the  same  in  manner  following  (that  was 
to  say)  :  As  to  the  yearly  sum  of  40Z.,  part  of  the  yearly  rent  of 
951.,  to  pay  the  same  to  the  treasurer  for  the  time  being  of  Enon 
Chapel  in,  &c.  (of  which  chapel  Jabez  Burns  was  at  the  time  of  the 
execution  of  the  indenture  the  minister),  and  to  be  applied  by  him 
in  the  manner  following  (that  is  to  say) :  In  case  the  salary  of  the 
minister  for  the  time  being  of  the  said  chapel  should  not  exceed 
150/.  a  year,  then  to  the  said  minister  for  the  time  being ;  but  in 
[  •46  ]  case  his  said  salary  should  exceed  150Z.  a  year,  *then  in  or  towards 
lihe  liquidation  of  the  debt  of  the  said  chapel ;  and  when  and  after 
the  said  debt  should  have  been  discharged,  then  the  said  yearly 
sum  of  40Z.  to  be  applied  by  the  said  treasurer  in  or  towards 
enlarging  the  said  chapel,  should  that  be  found  practicable  or 
thought  necessary,  or  otherwise  for  the  general  support  of  the 
cause  in  that  chapel,  as  the  said  Jabez  Burns  and  the  said  B.  T. 
Makins,  or  the  survivors,  &c.,  or  other  the  trustee  or  trustees  for 
the  time  being,  should  in  his  or  their  discretion  think  desirabla" 
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Then  there' were  directions  as  to  30^.^  to  apply  it  for  the  relief  of  Way 
the  sick  and  poor  of  Enon  Chapel ;  as  to  5i.,  to  pay  the  same  to  the  east. 
treasurer  of  the  Sunday-school ;  as  to  10/.,  to  pay  the  same  to  the 
treasurer  of  the  General  Baptist  New  Connexion  Home  Mission  of 
the  London  Conference ;  and  as  to  the  remaining  101. ,  to  dispose 
thereof  in  food  and. clothing  among  the  poor  of  Enon  Chapel.  The 
deed  was  enrolled  in  the  Office  of  Land  Revenue  Records  and  En- 
rolments, and  a  docquet  entered  in  the  docquet  book  of  the  Office 
of  the  Woods  and  Forests.     It  was  also  duly  enrolled  in  Chancery. 

George  East,  the  first  defendant  on  the  record,  was  duly  appointed 
trustee  in  the  place  of  Makins. 

Thomas  Gwennap  made  his  mil,  dated  the  10th  July,  1849,  and 
by  it  he  appointed  Jabez  Burns  and  J.  Chapman  executors  and 
trustees  thereof ;  and  he  devised  and  bequeathed  to  them,  inta-  alia, 
the  leasehold  premises  comprised  in  the  deed  of  1889,  subject  to 
the  rent-charge  of  95Z.,  upon  various  trusts  for  the  benefit  of  his 
family  and  connexions. 

Thomas  Gwennap  died  in  1850,  and  Bums  alone  proved  his  mil. 

In  1851,  a  suit  was  instituted  for  the  administration  of  Thomas  [  46  ] 
Gwennap*s  estate.  The  bill  suggested  that,  at  the  time  of  the 
execution  of  the  deed  of  1889,  it  was  understood  and  agreed  between 
him  and  Burns,  and  all  other  parties  claiming  under  that  deed, 
that  no  part  of  the  rent-charge  should  be  paid  by  the  testator 
during  his  life,  and  that  he  became  doubtful  of  the  validity  of  the 
rent-charge  under  the  circumstances ;  and  that  in  order  to  secure 
the  validity  thereof,  he  drew  a  cheque  on  his  bankers,  dated  the 
14th  June,  1850,  but  which  was  post  dated  and  void,  as  follows : 
"  Pay  to  the  Rev.  Jabez  Burns  or  bearer,  1,045Z.,  the  amount  of 
grant  by  deed  for  sundry  charities  connected  with  Enon  Chapel^ 
New  Church  8treet,  Marylebone,  in  discharge  of  all  claims  up  to 
26th  January,  1850."  The  bill  then  alleged  that  the  cheque  was 
delivered  to  Burns  on  an  understanding  that  it  should  be  returned ; 
that  it  was  returned  by  Burns  with  the  consent  of  the  elders  of  the 
chapel ;  that  the  testator  kept  it  up  to  the  time  of  his  death,  and 
that  when  he  drew  it  be  had  not  as  much  at  his  bankers. 

By  the  decree  made  in  that  suit,  it  was,  among  other  things, 
referred  to  the  Master  to  state  whether  any  and  what  proceedings, 
and  by  whom,  should  be  taken  to  set  aside  the  grant  of  the  rent- 
charge. 

After  the  decree,  one  of  the  defendants  in  searching  among  the 
papers  of  the  testator,  found  a  memorandum  dated  29th  December, 


5  1868.    CH.    2  DREW.  46—48.  [b.b. 

Wat  1847,  in  the  following  words :  ''  Whereas  we  the  undersigned,  being 
East.  the  legally  appointed  trustees  and  executors  of  certain  bequests  and 
annuities,  left  by  Mr.  Thomas  Gwennap  to  Enon  Chapel,  and 
benevolent  institutions  connected  therewith,  do  declare  and  affirm 
that  we  are  fully  aware  that  Mr.  Thomas  Gwennap  bequeathed  the 
[  ♦47  ]  said  annuities  by  bond  or  gift  *in  June,  1889,  to  meet  the  legal 
difficulties  arising  from  the  law  of  mortmain,  but  designing  that 
the  said  annuities  should  not  be  paid  till  after  his  decease,  and, 
furthermore,  in  lieu  of  them  he  has  during  his  life  contributed  to 
the  aforesaid  charities  liberally,  therefore  we  do  hereby  declare 
that  we  could  not  in  justice  demand  any  of  the  annuities  until  it 
shall  please  Divine  Providence  to  remove  by  death  Mr.  Thomas 
Gwennap ;  and  in  proof  of  our  purpose  and  intention,  and  for  the 
satisfaction  of  Mr.  Gwennap  and  his  heirs,  we  do  attach  our  names 
to  this  document,  which  we  wish  to  be  our  entire  discharge  of  all 
claims  on  said  bond  up  to  this  date,  and  also  engage  to  renew  the 
same  discharge  every  half  year,  during  the  life  of  Mr.  Thomas 
Gwennap,  dated  this  29th  December,  1847.  Jabbz  Burns,  Geobob 
East." 

The  Master,  by  his  separate  report,  in  the  cause  of  "  Gicennap  v. 
Burtis,**  found  that  no  part  of  the  rent-charge  of  951.  was  ever  paid 
by  the  testator,  or  attempted  to  be  enforced  out  of  the  rents  and 
profits  of  the  leasehold  premises  comprised  in  the  deed,  during  the 
testator's  lifetime,  nor  was  any  demand  made  during  his  lifetime 
for  such  payment ;  except  that  on  the  13th  June,  1850,  the  testator 
gave  Burns  a  cheque  on  his  bankers  for  1,045^.  (as  the  amount  of 
grant  by  deed  for  sundry  charities  connected  with  Enon  Chapel,  in 
discharge  of  all  claims  up  to  January,  1846),  but  that  the  cheque 
was  never  presented ;  that  the  testator  had  not,  when  he  drew  the 
cheque,  more  than  175Z.  at  his  bankers,  and  that  the  cheque  was 
immediately,  with  the  consent  of  a  general  church  meeting  of  the 
congregation,  returned  by  Burns  to  the  testator. 

It  appeared  that  the  deed  of  January,  1839,  remained  in  the 
[  *48  ]  hands  of  the  testator,  with  very  trifling  exceptions,  *till  his  death, 
and  he  applied  the  rents  of  the  premises  to  his  own  use. 

This  suit  was  instituted  in  pursuance  of  the  direction  of  the  Goubt, 
and  its  object  was  to  set  aside  the  deed  of  the  26th  January,  1839. 

The  bill  prayed,  first,  that  it  might  be  declared  that  the  grant 
expressed  to  be  made  by  the  deed,  was  void  and  of  no  effect. 

2nd.  That  the  deed  might  be  declared  void  and  ordered  to  be 
delivered  up  to  be  cancelled. 
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Brd.  That  Burns,  the  trustee  and  executor  of  Thomas  Gwennap's        way 
will,  might  be  decreed  to  liold  the  premises  comprised  in  the  deed        ^^st. 
in  trust  for  the  persons  interested  under  the  testator's  will,  and  as 
his  next  of  kin,  according  to  such  interests  as  they  would  have  had 
if  the  rent-charge  had  never  been  granted. 

The  Attoi'ney-Qeneral  was  made  a  defendant. 

Evidence  was  gone  into,  to  show  the  existence  of  a  secret  agree- 
ment between  the  testator  and  the  trustees  of  the  deed. 

James  Wyatt,  one  of  the  attesting  witnesses  to  the  deed,  said, 
that  when  the  deed  was  executed,  King,  one  of  the  parties  to  it,  said 
to  Gwennap, ''  that  as  the  deed  was  all  ready,  the  sooner  it  was 
executed  the  better,  because  he  must  live  some  time  after  the  deed 
was  executed  for  it  to  take  effect  in  possession,  and  that  the  rent- 
charge  should  not  be  paid  till  his  death."  Another  witness,  however, 
contradicted  on  this  point  the  whole  ^statement  of  the  witness  Wyatt.  [  ^49  ] 
Both  concurred  in  a  statement  that  Mr.  Gwennap  had  been  in  the 
habit  of  contributing  from  the  date  of  the  deed  down  to  his  death 
to  the  chapel  charities,  to  the  amount  of  about  95L  per  annum; 
also  that  Mr.  Gwennap  was  in  immediate  expectation  of  death  when 
he  executed  the  deed.  And  one  of  the  trustees  of  the  deed  being 
examined  said,  ''  If  Mr.  Gwennap  had  not  supported  the  charities 
as  he  did,  I  should  have  thought  it  my  duty  to  enforce  the  deed." 

One  of  the  daughters  of  Gwennap  proved,  that  when  Dr.  Burns 
used  to  apply  to  her  father  for  charitable  contributions  con- 
nected with  the  chapel,  Gwennap  used  to  say,  **  Well,  Burns,  I 
can't  give  you  much  now,  but  at  my  death  you  will  have  sufficient 
for  all  you  want  out  of  my  bond."  That  he  always  called  the  deed 
in  question  a  bond.  This  conversation  took  place  after  the  execution 
of  the  deed. 

The  same  witness  swore  distinctly,  that  on  the  night  when  the 
deed  was  executed,  she  was  present,  and  she  heard  her  father  say  to 
Burns,  that  the  952.  per  annum  was  not  to  be  paid  till  his  death. 
On  cross-examination  she  repeated  that  she  had  many  times  heard 
her  father  say  that  the  money  would  not  be  payable  to  the  charities 
till  after  his  death.  The  remainder  of  the  material  evidence  is 
referred  to  in  the  judgment. 

The  cause  now  came  on  to  be  heard. 

Mr,  Swanston  and  Mr.  W.  D.  Leivis,  for  the  plaintiffs : 
They  argued  that  the  deed  of  January,  1839,  was  not  made  to 
take  effect  immediately  on  its  execution,  and  was  therefore  within 
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Wat        the  9  Geo.  II.,  the  Mortmain  Act.     [They  cited  Armstrong  v. 

Bast.        Aiinstrang  (i)  and  other  cases.] 

[  50  ]  The  deed  and  the  parol  declaration  of  December,  1847,  mast  be 

taken  together  to  see  what  was  the  real  intention  of  the  parties  in 
the  transaction:  Doe  v.  Hawthorn {2);  Limbrey  v.  Ourr{s).  *  * 
Every  thing  showed  that  both  Gwennap  and  Burns  contemplated  a 
future  and  not  an  immediate  charity,  and  that  is  illegal.    *     *     * 

[  61  ]  Mr.  Craig  and  Mr.  Buxton,  for  Samuel  Gwennap,  a  defendant 

in  the  same  interest  as  the  plaintiff.  [They  commented  on  the 
evidence,  following  the  same  line  of  argument  as  the  plaintiff. 
Attoimey 'General  v.  Poulden  (4)  was  also  cited.] 

Mr.  W.  W.  Cooper,  for  Sarah  Gwennap,  in  the  same  interest. 

Mr.  H.  Clarke  appeared  for  Samuel  Stimpson,  one  of  the  trustees 
of  the  chapel,  who  claimed  no  interest,  and  asked  to  be  dismissed. 

Mr.  Campbell  and  Mr.  Greene,  for  Bishop  and  wife,  members 
of  the  family,  contended  also  against  the  validity  of  the  deed. 

Mr.  S.  Smith,  for  other  parties  in  the  same  interest. 

Mi\  Glasse  and  Mr.  Bagshaive,  jnn.,  for  the  defendants  East, 
Thorpe  and  Balfour,  in  support  of  the  deed : 

[  52  ]  *     *     The  real  question  on  which  evidence  is  to  be  looked  at,  is 

not  what  was  the  subsequent  intention  or  wish  of  the  grantor,  but 
whether  at  the  date  of  the  deed  anything  passed  between  the  grantor 
and  the  trustees  in  the  nature  of  an  agreement  that  the  trustees 
should  not  enforce  the  deed  till  after  the  donor's  death.  To  displace 
the  deed,  there  ought  to  be  the  clearest  evidence  of  such  an  agree- 
ment.  Now  the  evidence,  so  far  from  being  of  the  clearest  kind,  is 
purely  inferential.  The  memorandum  of  1847  shows  no  such 
agreement. 

[  63  ]  Mr.  W.  M.  James  and  Mr.  Wickens,  for  the  Crown. 

Mr.  Baily  and  Mr.  Bagshawe,  sen,,  for  the  defendant  Bums, 
the  trustee  of  the  deed. 

Mr.  Swanston  replied. 

(1)  41  B.  R.  10  (3  My.  &  K.  45).       (3)  22  E.  R.  262  (6  Madd.  151). 

(2)  20  R.  R.  361  (2  B.  &  Aid.  96).      (4)  42  R.  R.  227  (8  Sim.  472). 
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Thb  Vicb-Chancbllor  took  time  to  consider;  and  on  the  14th        way 
December  delivered  judgment  as  follows  :  -east. 

This  is  a  bill  to  set  aside  a  deed,  by  which  a  certain  annuity 
charged  on  real  estate  was  granted  to  trustees  for  charitable  pur- 
poses ;  and  the  ground  on  which  the  relief  is  sought  is,  that  the 
deed  was  made  in  violation  of  the  provisions  of  the  statute 
9  Geo.  II.  c.  86,  which  is  commonly  called  the  Statute  of  Mortmain. 

The  deed  in  question  was  dated  the  26th  of  January,  1889.  It  is 
made  between  Thomas  Gwennap,  the  grantor,  of  the  first  part,  the 
defendant  Jabez  Burns,  and  a  person  of  the  name  of  Makins,  of  the 
second  part,  and  John  King  and  John  Eccles  of  the  third  part; 
the  parties  of  the  second  part,  and  the  parties  of  the  third  part, 
being  merely  trustees.  By  that  deed,  Gwennap  grants  to  Burns 
and  Makins  an  annuity  of  952.  sterling,  to  be  charged  and  chargeable 
upon  and  issuing  out  of  certain  leasehold  messuages  and  tenements 
which  belonged  to  Thomas  Gwennap,  the  grantor,  and  it  was  to  last 
during  the  term  of  ninety-nine  years,  to  commence  immediately 
after  the  execution  of  the  indenture ;  and  by  the  same  deed  Gwennap 
demised  to  the  other  two  trustees,  King  and  Eccles,  the  premises 
upon  trust  to  secure  the  annuity.  The  trusts  upon  which  Bums 
and  Makins  were  to  hold  the  annuity,  were  these :  as  to  402.,  they 
were  to  apply  it  in  this  way, — ^in  case  the  salary  of  the  minister  of 
a  certain  chapel,  called  Enon  Gliapel,  which  is  a  chapel  of  *the  [  *^  ] 
Baptist  persuasion,  should  not  exceed  1502.,  to  pay  the  401.  a  year 
to  the  minister ;  but  if  his  salary  exceeded  1502.,  then  the  402.  was 
to  be  applied  towards  liquidation  of  the  debt  upon  the  chapel. 
302.,  further  part  of  the  annuity,  was  to  be  paid  to  the  treasurer  for 
the  time  being  of  a  certain  society  at  the  chapel  for  visiting  and 
relieving  the  sick  poor,  so  long  as  that  society  should  raise  an 
additional  sum  from  other  charges  of  802.  so  as  to  make  602.  a  year. 
Then  52.,  other  part  of  the  annuity,  was  to  be  paid  to  the  treasurer 
of  the  Sunday  school  at  Enon  Chapel.  102.  a  year  was  to  be  paid 
to  the  treasurer  of  the  General  Baptist  Home  Mission  of  the  London 
connexion  ;  and  the  remaining  sum  of  102.  was  to  be  disposed  of  at 
Christmas  in  every  year  in  food  and  clothing  among  the  poor  at 
Enon  Chapel,  at  the  discretion  of  Burns  and  Makins  and  the 
minister.  A  few  years  afterwards,  namely,  in  the  year  1848, 
Makins  ceased  to  be  a  trustee,  and  East  was  substituted  in  his  place, 
and  a  deed  was  executed  for  that  purpose. 

Now,  upon  the  face  of  the  deed,  there  does  not  appear  to  be  any 
objection  whatever  to  it.    All  the  requisitions  of  the  statute  are 
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Wat        apparently  complied  with.    The  gift  is  made  by  deed,  indented, 

eLht.  sealed  and  delivered  in  the  presence  of  two  credible  witnesses  more 
than  twelve  calendar  months  before  the  death  of  the  grantor.  The 
deed  was  duly  enrolled  in  Chancery  within  six  months  after  its 
execution.  The  gift  is,  by  the  terms  of  the  instrument,  made  to 
take  efifect  in  possession  for  the  charitable  uses  intended  immediately 
on  the  making  thereof ;  and  the  deed  contains  no  power  of  revoca- 
tion, reservation,  trust,  condition,  limitation,  clause  or  agreement 
whatsoever  for  the  benefit  of  the  grantor  or  of  any  person  or  persons 
claiming  under  him.  So  that,  on  the  face  of  the  deed,  all  the 
requisitions  of  the  statute  are  observed. 

[  ^s  ]  The  plaintiffs,  however,  insist  that  there  was  an  agreement  or 

understanding  or  design,  among  the  parties  to  the  deed,  that  pay- 
ment of  the  annuity  was  not  to  be  enforced  during  the  life  of 
Gwennap,  the  grantor,  and  upon  this  ground  they  contend  that  the 
grant  ought  to  be  declared  void.  Now  I  have  no  hesitation  in 
declaring  my  opinion  that  if  such  an  agreement  or  understanding 
existed  among  the  parties  when  the  deed  was  executed,  or  if  such 
was  the  design  of  the  grantor  in  executing  the  deed,  and  that  design 
was  acquiesced  in  and  acted  upon  by  all  parties,  it  is  not  necessary 
that  such  design  should  be  expressed  on  the  face  of  the  deed  in 
order  to  bring  the  case  within  the  Statute  of  Mortmain ;  but  this 
Court  would  regard  the  transaction  as  a  fraud  on  the  statute,  and 
declare  it  void.  But  the  onus  of  proving  such  an  agreement  or 
understanding  or  design  rests  of  course  on  the  plaintiffs  who  allege 
it.  They  rely  on  several  facts  in  support  of  their  allegation, 
which  facts  I  must  consider  in  their  order. 

I  may  here  mention,  however,  that  Mr.  Gwennap,  the  grantor, 
lived  until  the  month  of  November,  1850,  and  this  bill  is  filed  by 
parties  claiming  under  his  will,  and  is  filed  by  leave  of  the  Court, 
granted  in  a  suit  to  administer  his  assets. 

Now  the  first  fact  brought  forward  by  the  plaintiffs,  in  support  of 
their  contention,  is,  that  when  the  formality  of  enrolment  had  been 
duly  concluded  by  Mr.  King,  the  conveyancer,  who  had  prepared 
the  deed,  and  who  was  one  of  the  trustees  of  the  term  of  the  lease- 
holds to  secure  the  annuity,  instead  of  the  deed  being  handed  over 
to  Burns  and  Makins,  the  trustees  and  grantees  of  the  annuity,  he 
King  delivered  it  to  Gwennap,  the  grantor,  and  that  it  remained  in 

[  *5e  ]  Gwennap's  custody  for  *many  years  thereafter.  Now,  I  confess,  that 
this  fact,  if  it  stood  by  itself,  would  not  appear  to  me  to  be  of  much 
weight.    No  doubt  the  proper  custody  of  the  deeds  was  with  the 
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trustees,  but  as  Gwennap,  the  grantor,  was  not  only  a  member  of  Wat 
the  congregation  of  the  chapel,  but  a  liberal  patron  of  it,  and  of  the  east. 
charities  connected  with  it,  as  well  as  the  treasurer  of  the  institution, 
the  leaving  the  deed  in  his  custody  does  not  seem  to  me  to  be  such  a 
deviation  from  the  regular  course  as  to  carry  with  it  any  great 
weight.  Still  this  circumstance,  when  taken  in  connection  with 
other  facts,  may  not  be  altogether  without  significance. 

The  next  fact  is,  I  think,  of  far  more  importance,  namely,  that 
whereas  Gwennap,  the  grantor,  lived  nearly  twelve  years  after  the 
execution  of  the  deed,  not  one  farthing  of  the  annuity  of  95L  was 
ever  paid,  nor  was  any  attempt  ever  made  to  enforce  its  payment. 
To  counteract  the  very  strong  inference  which  this  fact  is  calculated 
to  produce,  it  is  insisted,  on  behalf  of  the  defendants,  that,  although 
the  annuity  itself  was  never  paid,  yet  Mr.  Gwennap,  who  before  the 
execution  of  the  deed  had  been  a  liberal  benefactor  to  the  chapel 
and  its  charities,  continued  to  be  so  down  to  the  time  of  his  death, 
and  that  his  voluntary  contributions  to  the  charitable  institutions 
and  objects  contemplated  by  the  deed  were  in  each  year,  at  least, 
equal  in  amount  to  what  he  would  have  been  compelled  to  pay  if 
the  deed  had  been  enforced  against  him.  The  evidence  on  which 
this  allegation  rests  is  to  be  found  in  the  depositions  of  the 
defendants  East  and  Bums.  I  have  carefully  examined  those 
depositions,  and  I  have  also  minutely  inspected  the  account-books 
which  are  in  evidence — the  books  kept  by  the  treasurer  of  the 
chapel,  as  well  as  the  minute  book,  and  from  that  examination  I 
have  been  led  to  the  following  conclusions. 

In  the  first  place,  the  allegations  of  the  witnesses  that  the  total  [  57  ] 
amount  of  Gwennap's  contributions  to  charity  amounted  in  each 
year,  or  upon  an  average  of  years,  to  95/.  a  year,  seems  to  me  to 
rest  on  conjecture  rather  than  to  be  the  result  of  any  actual  and 
accurate  knowledge  possessed  by  them ;  and  the  impression  left  on 
my  mind  is,  that  the  fact,  to  say  the  least,  is  very  doubtful. 

In  the  second  place,  it  is  clear  that,  even  supposing  that  fact  to 
be  as  alleged,  namely,  that  the  total  amount  of  Gwennap's  contri- 
butions to  charity  amounted  in  each  year,  upon  an  average,  to  95/. 
a  year,  still  the  truth  of  it  is  only  attempted  to  be  made  out  by 
including  in  the  list  of  charities  on  which  those  voluntary  contri- 
butions were  bestowed,  some  charities  which  are  not  among  those 
specified  in  the  deed  as  the  objects  of  the  trust,  including  all 
Gwennap's  private  alms  doled  out  to  the  sick  and  poor. 

And  thirdly,  it  is  still  more  clear  that  even  as  to  those  charitable 
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Wat  objects  mentioned  in  the  deed,  which  did  derive  some  benefit  from 
East.  Gwennap's  voluntary  contributions,  scarcely  one  of  them,  if  any, 
derived  a  benefit  equal  to  that  to  which  it  was  entitled  under  the  deed. 
As  an  instance  of  this,  although  Dr.  Bums  says  in  his  evidence,  he 
should  presume  that  Mr.  Gwennap  contributed  40L  a  year  to  the 
reduction  of  the  debt  on- the  chapel — he  should  presume  he  did  so — 
yet  when  I  turn  to  the  treasurer's  book,  kept  by  Gwennap  himself, 
not  only  is  there  no  trace  of  a  single  farthing  having  been  contri- 
buted by  him  for  that  object,  but  I  find  that  from  January,  1840, 
down  to  Gwennap's  death,  the  same  sum  in  each  year  was  paid  for 
interest  on  the  debt,  namely,  27/.  a  year,  indicating  that  during 
that  period  there  was  no  reduction  whatever  in  the  amount  of  the 
debt ;  and  the  interest  is  always  paid  out  of  the  general  income  of 
[  *68  ]  the  chapel,  to  *which  Mr.  Gwennap  did  not  contribute  a  single 
shilling,  unless  in  the  form  of  a  pew  rent. 

I  do  not,  however,  think  it  necessary  to  occupy  time  by  pointing 
out  all  the  details  of  evidence  which  have  led  me  to  these  con- 
clusions as  to  the  facts,  because  after  all  I  cannot  admit  that 
spontaneous  and  irregular  and  occasional  acts  of  charity  done  by 
Mr.  Gwennap,  whatever  their  amount,  can  be  taken  in  satisfaction 
and  discharge  of  his  liability  under  the  trust  deed,  especially  where 
it  is  clear  that  Gwennap  himself  never  entertained  the  least  notion 
to  this  effect,  at  least  until  the  latter  end  of  the  year  1847,  when  an 
idea  was  suggested  and  adopted  in  order  to  carry  out  a  scheme 
which  I  shall  presently  have  occasion  to  refer  to.  Indeed,  Dr. 
Burns  tells  us  in  his  evidence,  that  he  does  not  think  that  if 
Gwennap  had  been  called  upon  by  the  trustees  under  the  deed, 
it  would  have  affected  the  amount  of  his  voluntary  contributions. 
So  that  the  effect  of  the  nonpayment  of  this  annuity,  during  the 
whole  of  the  period  from  the  execution  of  the  deed  down  to  the 
death  of  Gwennap,  a  period  of  somewhere  about  twelve  years, 
remains  without  any  explanation,  or  any  thing  satisfactorily  to 
account  for  it. 

I  proceed  now  to  a  third  fact  on  which  the  plaintiffs  rely ;  and 
whatever  may  be  thought  of  those  two  facts  which  I  have 
hitherto  been  discussing,  I  must  confess  that  this  fact  does  appear 
to  me  all  but  conclusive  to  prove  that  the  design  of  the  parties  to 
the  deed  was,  that  it  was  not  to  come  into  operation  until  a  future 
period.  The  fact  to  which  I  refer  is,  the  careful  concealment  of 
the  existence  of  the  deed,  and  of  every  one  of  its  trusts  and  purposes, 
from  the  members  of  the  congregation  of  the  chapel,  and  from  the 
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deacons  and  helps,  and  other  officers  of  the  chapel,  and  from  the  Way 
*  treasurer  and  committees  of  the  several  charities  mentioned  in  the  east. 
deed,  and,  in  fine,  from  every  other  human  being  until  the  month  [  *69  ] 
of  June,  1850 — a  period  of  eleven  years  and  upwards  from  its 
foundation ;  and  it  appears  then  to  have  been  disclosed  only  for 
the  purpose  of  effecting  a  scheme,  to  which  I  shall  hereafter  have 
occasion  to  advert.  I  say,  "  careful  concealment,"  for  it  could  not 
have  been  accidental.  Such  a  suggestion  would  be  utterly  incredible, 
and  no  one  has  ventured  to  make  it.  I  confess  I  do  not  see  how  it 
is  possible  to  account  for  this  concealment,  except  upon  the 
assumption  that  the  deed  was  not  intended  to  be  enforced  during 
that  time.  Why  were  the  congregation  and  the  officers  of  the 
chapel  to  be  studiously  kept  in  ignorance  that  a  deed  had  been 
executed,  making  present  provision  for  the  application  of  401.  a  year 
to  increase  the  minister's  salary,  or  in  case  of  that  salary  exceeding 
150Z.  a  year,  then  to  the  reduction  of  the  debt  on  their  chapel  ? 
TVhy  were  the  treasurer  and  committees  of  the  visiting  society  to 
be  kept  in  ignorance  that  80Z.  a  year  was  provided  for  the  purposes 
of  this  institution  on  condition  that  they  raised  from  other  sources 
another  SOL  a  year  for  the  same  purposes  ?  Why  were  the  ministers 
of  the  Sunday  school,  or  the  treasurer  and  members  of  the  Baptist 
House  Mission,  to  be  kept  in  ignorance  of  the  benefits  provided  by 
the  deed  for  those  respective  institutions  ?  Why,  but  to  prevent 
the  possibility  of  any  one  interested  in  thope  charities  from  insisting 
on  the  enforcement  of  the  trusts  and  provisions  of  the  deed  against 
Mr.  Gwennap.  The  retention  of  the  deed  by  Mr.  Gwennap,  and 
the  non-payment  of  the  annuity,  are  facts  for  which,  though  not 
without  significance,  it  is  still  possible  to  suggest  something  like  an 
explanation  or  excuse,  more  or  less  plausible ;  but  I  confess  I  do 
not  perceive  how,  consistently  with  the  supposition  of  the  total 
absence  of  *any  design  to  postpone  the  operation  of  the  deed,  it  is  [  *60  ] 
possible  to  explain  or  account  for  the  non-communication  of  its 
existence  to  those  who  were  so  much  interested  in  it,  and  to  whom 
the  tidings  of  Mr.  Gwennap*s  beneficence  would  have  been  so 
welcome.  The  concealment  of  the  deed  and  of  its  provisions  were, 
beyond  doubt,  designed  and  studied,  and  appear  to  me  to  involve 
the  irresistible  inference  that  there  existed  from  the  first  among  the 
parties  to  the  deed,  a  design  that  the  deed  should  not  be  immediately 
put  in  force,  and  that  the  payment  of  the  annuity  should  not 
commence  till  a  future  period.  And  if  this  be  the  inference  to  be 
deduced  from  the  fact  of  the  concealment  of  the  deed  and  of  its 
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Way  provisions,  what  strong  corroboration  does  not  that  inference  derive 
East.  from  the  nature  of  the  information  which  Dr.  Burns  tells  us  he  did 
communicate  on  the  subject  of  Mr.  Gwennap's  intended  bounty  to 
the  chapel  and  its  charities.  He  says  in  his  deposition :  **  I  never 
did  communicate  previous  to  the  meetings  of  1860  to  any  meeting 
the  fact  of  the  execution  of  the  deed  by  Mr.  Gwennap.  All  that  I 
ever  did  was  to  communicate  generally  that  the  charities  would  be 
benefited  by  Mr.  Gwennap  in  the  course  of  a  few  years.  I  men- 
tioned to  individuals  casually,  in  the  course  of  conversation,  the  fact 
that  the  charities  would  be  benefited  by  Mr.  Gwennap."  So  that 
not  only  did  Dr.  Burns  during  eleven  or  twelve  years  carefully 
suppress  the  fact,  that  there  existed  a  deed  by  the  express  terms  of 
which  the  charities  were  then  entitled  to  a  present  benefit,  and 
which  benefit  he  now  insists  was  never  intended  to  be  withdrawn 
or  postponed  for  a  single  hour,  but  he  did  communicate  the  intelli- 
gence that  a  future  benefit  to  the  charities  was  to  be  expected  from 
Mr.  Gwennap,  implying,  of  course,  that  they  were  entitled  to  no 
present  benefit.  In  order 'to  maintain  this  grant,  Dr.  Burns  now 
[  •ei  ]  endeavours  to  make  us  *believe  that  he  not  only  carefully  suppressed 
the  truth,  but  that  he  made  communications  which  necessarily 
implied  falsehood.  I  am  satisfied  that  Dr.  Bums  is  not  open  to  the 
imputation  which  he  thus  seems  to  invoke  on  himself.  In  con- 
cealing the  existence  of  the  deed,  and  in  communicating  the  intelli- 
gence that  a  future  benefit,  and  not  a  present  one,  would  come  to 
the  charities  from  Mr.  Gwennap,  Dr.  Burns  was  acting  in  con- 
formity with  that  which  all  the  res  gesta  of  the  case  combine  in 
showing  to  have  been  the  real  truth,  namely,  that  the  benefit  to  the 
charities  was  designed  to  be  future  and  not  present,  and  therefore 
that  it  was  prudent  to  keep  the  deed  concealed,  because,  by  its 
express  terms,  the  benefit  was  present  and  not  future. 

The  next  circumstance  relied  on  in  support  of  the  plaintiffs' 
contention  is,  the  giving  of  the  memorandum  of  the  29th  December, 
1847.  There  seems  no  reason  to  doubt  what  was  the  reason  and 
purpose  of  that  transaction.  It  was  evidently  occasioned  by  the 
apprehension  felt  by  Mr.  Gwennap  (whether  spontaneously  occurring 
to  his  own  mind,  or  suggested  to  him  by  some  member  of  his 
family,  is  immaterial),  lest  at  some  future  time  he  or  his  executors 
after  him  should  be  called  upon  to  pay  up  the  arrears  of  the 
annuity  from  the  date  of  the  deed,  which,  by  the  express  terms  of 
the  deed,  he  was  liable  to  pay,  but  which  it  was  never  intended  he 
should  pay.    The  arrears  already  at    that    time    amounted    to 
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upwards  of  700/.  To  relieve  Mr.  Gwennap's  mind  from  this  Way 
apprehension,  it  was  arranged  between  him  and  the  trustees  of  the  east. 
annuity,  that  they  should  give  him  a  release,  or  what  purported  to 
be  a  release,  and  accordingly  the  trustees,  Burns  and  East,  signed 
and  delivered  to  Gwennap,  the  memorandum  in  question,  dated 
29th  December,  1847,  by  which  they  professed  to  discharge  him 
from  all  *claim8  up  to  that  time,  and,  indeed,  to  renew  the  same  [  'sz  ] 
discharge  every  half-year  during  his  life.  Now  this  transaction, 
even  when  regarded  under  this  general  aspect,  appears  to  me  to 
afford  no  slight  confirmation  of  the  inference,  that  the  annuity  was 
never  intended  to  be  demanded  or  paid  during  the  grantor's  life ; 
but  when  we  come  to  examine  more  closely  the  terms  in  which  the 
memorandum  itself  is  couched,  it  seems  to  supply  most  cogent 
evidence  in  support  of  the  plaintiffs*  case.  The  trustees  therein 
described  themselves  as  being,  "  the  legally  appointed  trustees  and 
executors  of  certain  bequests  and  annuities  left  by  Mr.  Thomas 
Gwennap  to  Enon  Chapel,  and  benevolent  institutions  connected 
therewith."  Now  the  instrument  sets  out  with  a  recital  in  the 
form  of  a  declaration  and  affirmation  by  the  trustees,  that  ''  they 
are  fully  aware  that  Mr.  Thomas  Gwennap  bequeathed  the  said 
annuities  by  bond  or  gift  in  January,  1839,  to  meet  the  legal 
difficulties  arising  from  the  law  of  mortmain,  but  designing  that 
the  said  annuities  should  not  be  paid  till  after  his  death."  Then 
follows  another  recital,  **  that  in  lieu  of  these  annuities  he,  Gwennap, 
has  during  his  life,  contributed  to  the  said  charities  liberally." 
And  then  it  proceeds  thus,  "  Therefore  we  do  hereby  declare  that 
we  could  not,  in  justice,  demand  any  of  the  annuities  until  it  shall 
please  Divine  Providence  to  remove  by  death  Mr.  Thomas 
Gwennap,  and  in  proof  of  our  purpose  and  intention,  and  for  the 
satisfaction  of  Mr.  Gwennap  and  his  heirs,  we  do  attach  our  names 
to  this  document,  which  we  wish  to  be  our  entire  discharge  of  all 
claims  on  the  said  bond  up  to  this  date,  and  also  engage  to  renew 
the  same  discharge  every  half-year  during  the  life  of  Mr.  Thomas 
Gwennap." 

After  all  the  very  ingenious  and  elaborate  arguments  which  have 
been  urged  with  a  view  to  explain  away  the  *effect  of  this  docu-  [  *63  ] 
ment,  I  confess  the  impression  it  makes  on  my  mind  is  Iwbemua 
confitentem  reum.  It  appears  to  me  that  it  amounts  to  a  deliberate 
and  explicit  declaration  by  the  principal  parties  to  the  deed,  that 
the  wish  and  purpose  of  Mr.  Gwennap  was  to  leave  the  annuity  to 
the  several  charities  so  as  to  take  effect  at  his  death,  the  most 
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V. 

East. 


Way  natural  and  obvious  mode  of  doing  which  would  have  been  by 
testamentary  bequest.  But  the  law  of  mortmain  prohibited  this 
and  made  it  necessary  that  it  should  be  done  by  deed  inter  vivos, 
and  expressed  to  take  effect  in  pi-asenti ;  that  for  that  reason  only 
Gwennap  had  resorted  to  the  mode  of  doing  it  by  deed  in  that  form, 
but  that  notwithstanding  the  terms  of  the  deed  his  design  continued 
to  be  that  the  annuity  should  not  be  paid  till  his  death  ;  that  the 
trustees  are  fully  aware  of  this,  and  for  that  reason  and  also  by 
reason  that  Mr.  Gwennap  has  been  a  liberal  contributor  to  Enon 
Chapel  and  the  charitable  institutions  connected  with  it,  they,  the 
trustees,  signed  the  memorandum  for  the  satisfaction  of  Gwennap 
and  his  heirs,  that  is,  in  order  to  remove  any  apprehension  that  he 
or  his  family  might  entertain  as  to  the  liability  being  ever  enforced 
on  him,  according  to  the  terms  of  the  deed.  This  appears  to  me 
to  be  the  scope  and  meaning  of  the  instrument,  to  be  deduced  not 
only  from  the  expressions  which  so  repeatedly  occur,  pointing  to 
the  testamentary  character  of  the  gift,  but  from  every  passage  of  it 
from  the  beginning  to  the  end.  The  reference  to  Gwennap's  liberal 
contributions  to  the  charities  is  evidently  thrown  in  by  way  of 
suggesting  an  additional  reason  why  Gwennap's  design  of  non- 
payment should  be  effectuated,  and  not  as  expressing  any  notion 
that  his  voluntary  contributions  up  to  that  time  should  be  taken 
and  considered  as  payments  in  satisfaction  and  discharge  of  his 
liability  under  the  deed.     In  fact,  whatever  ground  there  could 

[  *^*  ]  have  been  for  the  suggestion  that  *  these  voluntary  contributions 
should  be  taken  in  discharge  of  past  liability,  it  would  be  quite 
absurd  to  suppose  that  the  parties  meant  to  regard  them  as  dis- 
charging all  future  liability  during  the  rest  of  his  life,  and  as 
forming  a  sufficient  consideration  for  the  engagement  to  renew  the 
discharge  every  half-year  while  he  lived. 

I  may,  in  passing,  make  this  observation,  as  bearing  on  a  part 
of  the  case  which  I  have  before  considered,  that  the  parties  to  the 
instrument,  in  referring  to  the  liability  of  Gwennap's  contributions, 
do  not  venture  to  allege  that  the  amount  of  them,  either  in  the 
aggregate*  or  as  regarded  the  respective  charitable  objects,  was 
equal  to  what  would  have  been  payable  according  to  the  terms  of 
the  deed. 

Another  transaction  took  place  a  few  years  later,  the  bearing  of 
which  has  the  same  confirmatory  tendency  as  that  of  the  memoran- 
dum of  1847.  In  June,  1850,  a  few  months  before  Gwennap's 
death,  it  occurred  to  Dr.  Burns  that  he  and  his  co- trustee  might 
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find  themselves  in  an  awkward  predicament,  in  respect  of  this  trust  Wat 
deed,  when  its  existence  should  be  disclosed  after  Gwennap's  death.  east. 
For  whereas,  according  to  the  terms  of  the  deed,  it  was  their  duty 
to  have  received  from  Gwennap  951.  every  year,  and  to  have  applied 
it  according  to  the  trusts,  they  had  not  only  omitted  to  do  so,  but 
had  given  an  undertaking  that  so  far  as  in  them  lay,  he  should 
never  be  called  upon  for  payment  during  his  life.  So  that  there 
was  ground  for  apprehending  that  the  trustees  themselves  might, 
at  some  future  time,  be  held  personally  responsible.  To  relieve  the 
trustees  from  this  danger,  the  following  scheme  was  arranged  and 
carried  into  effect.  Gwennap  drew  a  cheque  on  his  bankers  for 
1,045/.,  which  was  the  amount  that  would  have  been  due  *for  the  [  *65  ] 
arrears  of  the  annuity,  according  to  the  provisions  of  the  deed. 
Dr.  Bums  carried  the  cheque  the  same  evening  to  a  meeting  of  the 
deacons  and  other  officers  of  the  chapel.  They  concurred  in  his 
proposal,  that  it  should  be  returned  to  Gwennap,  and  accordingly 
at  the  termination  of  the  meeting.  Burns  carried  back  the  cheque 
to  Gwennap,  and  took  his  receipt  for  it.  At  the  next  general 
meeting  of  the  chapel,  that  act  of  the  officers  was  confirmed.  That 
was  the  transaction. 

Now,  upon  a  careful  consideration  of  all  the  circumstances 
affecting  this  transaction,  and  especially  the  form  and  language  of 
the  cheque,  the  terms  in  which  the  minute  of  the  resolution  of  the 
meeting  is  entered  in  the  books,  and  the  language  of  the  receipt 
given  by  Gwennap  for  the  cheque,  together  with  the  fact  that 
Gwennap's  balance  at  his  bankers,  at  the  date  of  the  cheque,  was 
only  1751.  and  a  fraction,  and  at  no  time,  for  at  least  five  years,  had 
he  sufficient  funds  in  his  bankers'  hands  to  pay  one-third  of  the 
amount  of  the  cheque,  I  am  quite  satisfied  that  the  whole  transaction 
was  merely  a  contrivance  to  exonerate  the  trustees  from  responsi- 
bility, by  affecting  a  sham  payment,  and  that  it  never  was  intended 
by  Gwennap  or  Dr.  Burns  that  the  cheque  should  ever  be  presented 
for  payment.  And  I  arrive  at  the  conclusion  wholly  irrespective  of 
Jane  Gwennap's  evidence.  I  regret  that  Dr.  Burns  should  have 
permitted  himself  to  state,  as  he  does  in  one  of  his  answers,  that 
he  believed  that  it  was  intended  by  Gwennap  that  the  cheque  should 
be  presented  for  payment,  and  I  wish  I  could  altogether  concur  in 
the  ingenious  arguments  by  which  Ijis  able  counsel  have  endeavoured 
to  explain  away  that  statement.  If  the  cheque  was  given  by 
Gwennap  with  the  intention  that  it  should  be  presented  for  pay- 
ment, and  it  was  so  received  by  Dr.  Burns,  and  was  presented  to 
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Wat  the  ^meeting  as  a  cheque  bond  fide  drawn  and  intended  as  a  pay- 
East.  ment  of  the  arrears  of  the  annuity,  then  in  fact  Gwennap  did  pay 
[  ♦66  ]  the  whole  annuity  under  the  deed,  up  to  January,  1850 ;  and  yet 
Dr.  Burns  says  in  his  deposition,  that  no  payment  was  ever  made 
by  Mr.  Gwennap  under  the  deed.  And  he  says  so  with  perfect 
truth :  no  payment  ever  was  made,  the  giving  this  cheque  was  no 
payment;  and  why  was  it  no  payment?  Because  it  never  was 
intended  to  be  presented  for  payment;  and  the  giving  and  returning 
of  the  cheque  was  a  mere  piece  of  machinery,  intended  to  exonerate 
the  trustees  from  responsibility.  The  transaction  is  most  correctly 
described  in  the  case  submitted  to  counsel,  on  behalf  of  Dr.  Burns 
and  others,  as  having  been  "  a  pseudo-payment."  The  very  party, 
who,  on  behalf  of  Dr.  Burns,  framed  the  case,  so  regarded  the 
transaction,  and  so  stated  it  to  counsel  for  their  opinion,  and 
nobody  who  does  not  wilfully  blind  himself  to  the  truth,  can  fail 
to  come  to  the  same  conclusion. 

The  facts  which  I  have  been  hitherto  considering,  are  those  with 
respect  to  which  (i.e.  with  respect  to  the  existence  of  the  facts) 
there  is  no  controversy.  In  considering  them  separately,  as  I  have 
hitherto  done,  I  should  say  that  some  of  them  are  capable  of  more 
or  less  explanation  or  extenuation ;  others  of  them  it  is  very  difficult, 
perhaps  impossible,  to  reconcile  with  the  theory  that  all  the  parties 
to  the  deed  intended  that  it  should  come  into  immediate  operation. 
If  such  be  a  fair  and  just  estimate  of  the  several  facts  when  regarded 
separately,  and  each  as  standing  by  itself,  I  confess  that  when 
I  view  them  in  conjunction  and  as  a  whole,  each  illustrated  by  the 
light  reflected  upon  it  by  the  others,  it  appears  to  me  that  there  is 
such  a  body  of  evidence  as  is  quite  sufficient  to  convince  a  sound 
[  •e?  ]  and  temperate  judgment,  ♦beyond  reasonable  doubt,  that  there  did 
exist  at  the  time  of  the  execution  of  the  deed  of  1889,  and  during 
all  the  subsequent  time,  a  design  among  the  parties  to  the  deed, 
that  the  payment  of  the  annuity  should  not  commence  till  the  death 
of  Mr.  Gwennap. 

I  have  thus  far  abstained  from  referring  to  the  parol  testimony. 
The  principal  witnesses,  whose  evidence  directly  affects  this  question, 
are,  on  the  one  side,  Mr.  Wyatt,  Miss  Gwennap  and  Eliza  Geary  ; 
and  on  the  other.  Dr.  Burns.  Eliza  Geary  was  servant  of  all  work 
in  the  family  of  Dr.  Burns,  and  she  deposes  to  having  often  heard 
Dr.  Burns,  in  the  course  of  conversation,  say,  that  he  and  the 
chapel  would  benefit  by  Mr.  Gwennap's  death,  and  that  he  wished 
Gwennap  to  leave  961.  a  year  as  an  annuity  to  the  chapel,  and  this 


VOL.  c]  1863.    CH.    2  DREW.  67—68.  89 

was  the  benefit  which  the  chapel,  he  said,  would  get  by  his  death.  Way 
Now  I  cannot  say  that  I  am  disposed  to  attribute  much  weight  to  east, 
the  evidence  of  a  servant  of  all  work,  consisting  of  scraps  of  conver- 
sations, which,  in  going  in  and  out  of  the  room  about  her  menial 
duties  several  years  ago,  she  happened  to  pick  up  and  put  together 
in  her  own  memory.  Such  a  person,  under  such  circumstances, 
without  attributing  to  her  any  intention  of  perjury,  is  so  liable  to  be 
mistaken,  and  the  species  of  evidence  so  little  to  be  relied  upon,  that 
I  think  it  safer  to  disregard  the  testimony  of  this  witness. 

With  respect  to  Miss  Gwennap,  she  is  one  of  the  daughters  of 
Gwennap,  the  grantor,  and  she  deposes  to  conversations  between 
her  father  and  Dr.  Burns,  which,  supposing  them  to  have  taken 
place,  would  prove  a  full  understanding  to  have  existed,  that  pay- 
ment of  the  annuity  was  not  to  be  required  till  Gwennap's  death. 
I  feel  myself  under  the  painful  necessity  of  disregarding  *the  testi-  [  •ss  ] 
mony  of  this  witness,  on  the  ground  that  on  more  occasions  than 
one  her  conduct  has  been  such  as  to  render  it  impossible  to  place 
confidence  in  her  veracity  and  plain  dealing. 

The  deposition  of  the  witness  Wyatt  stands  upon  a  very  different 
footing  from  that  of  either  of  the  two  last-named  witnesses.  At  the 
time  of  the  execution  of  the  deed,  he  was  employed  by  King,  the 
conveyancer,  as  a  collector  of  rents  ;  and  he  was  present  when  the 
deed  was  executed  in  the  office  of  Mr.  King,  and  is  one  of  the 
attesting  witnesses.  He  deposes  that  on  the  occasion  of  the  execu- 
tion of  the  deed,  when  Gwennap  and  Burns  attended  at  Eing*s 
office  for  that  purpose.  King  said  that  there  would  not  be  any 
benefit  derived  therefrom  till  after  Gwennap's  death,  and  that 
Gwennap  asked  King  whether  he  thought  it  necessary  that  a  paper 
should  be  drawn  up  to  that  effect ;  to  which  King  answered,  that 
he  did  not  see  any  necessity  for  it,  but  that  Gwennap  could  have  it 
if  he  thought  proper.  Now,  supposing  such  a  conversation  to  have 
taken  place,  there  is  an  end  of  the  question  upon  which  the  parties 
are  now  at  issue.  Dr.  Burns,  however,  who  has  been  examined  as 
a  witness,  distinctly  denies  that  any  such  conversation  took  place, 
as  that  which  is  deposed  to  by  Wyatt.  If  then  the  whole  case 
depended  upon  the  testimony  of  these  two  witnesses,  I  should  have 
to  consider  their  relative  claims  to  credibility.  The  moral  character 
of  each  stands  unimpeached.  How  do  they  respectively  stand  as  to 
intelligence  and  capacity  to  understand  and  report  what  passed  on 
the  occasion  ?  In  this  respect  I  do  not  see  any  ground  of  preference. 
lYyatt  would  appear,  from  his  position,  to  have  possessed  quite 
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Wat  Bafficient  capacity  and  experience  in  ordinary  matters  of  basiness,  to 
East.  enter  fully  into  the  meaning  of  any  conversation  of  this  nature,  at 
[  ^69  ]  *  which  he  might  happen  to  be  present.  How  do  they  respectively 
stand  as  to  interest  ?  Wyatt  appears  to  be  absolutely  without  any 
interest  whatever,  direct  or  indirect.  It  is  impossible  to  say  the 
same  of  Dr.  Bums ;  he  has  not  only  a  direct  pecuniary  interest, 
inasmuch  as  the  deed  gives  him  401.  a  year,  if  ever  his  salary  as 
minister  does  not  exceed  150Z.  a  year,  but  he  has  an  indirect  interest 
of  a  still  more  influential  character, — I  mean  the  interest  which  the 
minister  of  a  Dissenters'  chapel  cannot  but  feel  (and  honestly  feel) 
in  having  his  chapel,  and  the  charities  connected  with  it,  liberally 
endowed.  As  to  the  question  of  interest,  therefore,  certainly  Wyatt 
and  Dr.  Burns  stand  on  a  very  different  footing.  How  do  they 
respectively  stand  with  respect  to  the  fairness  and  ingenuousness 
with  which  they  have  given  their  testimony  throughout  ?  The  only 
attempt  which  has  been  made  to  throw  discredit  on  Wyatt's  evidence 
is,  by  showing  that  when  he  was  examined  at  the  Old  Bailey,  on  the 
trial  of  Dr.  Burns  for  perjury,  though  he  stated  the  former  part,  he 
did  not  state  the  whole  of  what  he  now  deposes  to  as  having  passed 
between  King  and  Gwennap,  on  the  occasion  of  the  execution  of  the 
deed  ;  and,  therefore,  it  is  contended,  the  whole  is  to  be  treated  as 
a  fabrication.  I  cannot  concur  in  this  view ;  even  if  the  questions 
put  to  him  at  the  Old  Bailey  were  such  as  were  calculated  to  elicit  a 
statement  of  all  that  passed,  and  he  had  omitted  a  part ;  even  then 
it  would  be  rather  a  strong  conclusion  that  the  whole  was  fabricated. 
But,  in  fact,  we  have  no  means  of  knowing  what  the  questions  were 
which  were  put  to  him  ;  and,  in  his  cross-examination  in  this  suit, 
he  explains  that  the  reason  why  his  statement  at  the  Old  Bailey 
was  less  full  than  that  which  he  now  makes,  was,  that  he  was  not 
asked.  I  see  nothing  unfair  or  disingenuous  in  the  tone  or  character 
of  Wyatt's  evidence.  I  certainly  cannot  say  so  much  of  Dr.  BurnB's 
testimony.  Not  only  does  it  indicate  throughout  an  interested  and 
[  *70  ]  zealous  *partizan,  anxious  to  represent  matters  in  such  an  aspect  as 
would  be  most  conducive  to  a  certain  desired  result,  but  there  are 
some  parts  of  it  which  have  struck  me  as  peculiarly  disingenuous. 
I  will  mention  an  instance.  It  was  obvious  that  the  non-payment 
of  the  annuity  would  be  strongly  insisted  upon  as  a  fact  unfavour- 
able to  the  validity  of  the  deed,  the  more  especially  as  the  first  trust 
was  to  pay  iOl.  a  year  to  the  minister  of  the  chapel,  which  minister 
was  Dr.  Burns  hmiself ;  for  it  would  of  course  be  asked,  how  came 
it  that  Dr.  Burns  never  required  payment  of  his  own  40L?  It  would 
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be  a  short  and  conclusive  answer  to  this  question  to  say,  Dr.  Burns         Way 

never  was  entitled  to  the  401.  a  year,  for  it  was  given  to  him  on        east. 

condition  that  his  salary  as  minister  did  not  exceed  1502.  a  year ; 

and  his  salary  always  did  exceed  that  amount.    It  was,  therefore, 

an  object  to  make  out  that  Dr.  Burns's  salary  always  exceeded  150L 

a  year.    Accordingly,  in  his  deposition,  Dr.  Barns  says  :  "  In  1889, 

my  receipts  as  minister  exceeded  150Z.,  I  think,  and  continually 

increased  from  that  period;  I  have  the  pew. rents  of  the  chapel." 

And  in  another  place  he  says:  "I  have  no  interest  in  the  deed,  unless 

my  salary  falls  below  150i.    My  salary  has  always  increased  from 

1839  up  to  the  last  quarter."     Now,  from  reading  this,  I  should  have 

inferred  that  what  Dr.  Bums  meant  to  say  was,  that  from  the  time 

of  the  execution  of  the  deed  in  1839,  his  salary,  or  if  not  the  salary 

strictly  so  called,  at  all  events  his  receipts  as  minister,  had  always 

exceeded  1502.  a  year ;  and  that  his  receipts  as  minister  consisted 

partly  of  salary  and  partly  of  the  pew  rents.    From  a  careful 

examination  of  the  two  account  books  kept  by  the  treasurer,  and  the 

minute  book  of  the  meetings,  I  find  the  following  to  be  the  facts : 

Dr.  Burns  became  the  regular  minister  of  the  chapel  in  1835,  at  a 

salary  of  120J.  a  year,  his  predecessor's  salary  having  been  802. 

That  salary  of  1202.  *was  continued  to  Dr.  Burns  down  to  Christmas,       '[  *7i  ] 

1842,  after  which  time  it  was  increased  to  1402.,  in  pursuance  of  a 

resolution  of  a  church  meeting  held  on  the  23rd  of  February,  1843 ; 

that  his  salary  continued  to  be  1402.  down  to  Christmas,  1846  ;  that 

a  resolution  was  passed  at  a  meeting  of  deacons,  trustees,  and  helps, 

held  on  the  11th  of  January,  1847,  that  the  minister's  salary  should 

be  for  the  future  1802.  a  year,  and  if  the  funds  of  the  church  would 

admit  of  it,  2002.  a  year ;  that  accordingly  from  that  time  the  salary 

was  1802.,  and  so  continued  down  to  the  death  of  Mr.  Gwennap ; 

that  during  the  whole  of  that  period  from  the  execution  of  the  deed 

the  minister  never  received  a  single  shilling  of  the  pew  rents ;  on 

the  contrary,  they  were  always  received  by  the  treasurer,  and  by  him 

regularly  brought  to  account  in  his  books,  as  part  of  the  general 

income  of  the  chapel,  out  of  which  the  minister's  salary  and  the 

other  expenses  of  the  chapel  were  generally  paid ;  but  at  a  deacons' 

meeting,  held  at  the  close  of  a  church  meeting  on  the  14th  of 

November,  1850,  being  a  few  days  after  the  death  of  Mr.  Gwennap, 

it  was  resolved  that  in  future  the  entire  proceeds  of  the  seat  rents, 

and  of  the  monthly  church  fund,  should  be  appropriated  to  and 

received  by  the  minister  in  lieu  of  a  fixed  salary,  and  that  in  the 

event  of  the  amount  falling  short  of  2002.  per  annum,  that  sum 
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Way  should  be  made  up  from  other  sources  :  and,  accordingly,  on  turning 
East.  to  the  treasurer's  books,  I  find  that  from  that  time  the  pew  rents 
and  monthly  church  fund,  which  up  to  that  time  had  been  regularly 
brought  to  account  as  part  of  the  stated  income  of  the  chapel,  cease 
to  appear  as  part  of  the  income ;  and  the  minister's  salary,  which  np 
to  that  time  had  been  regularly  entered  as  part  of  the  usual  dis- 
bursements, ceases  to  be  debited  :  so  that  for  the  first  eight  years 
after  the  execution  of  the  deed,  the  minister's  salary  was  under  150/. 
a  year ;  Dr.  Burns  never  having  had  a  shilling  of  the  pew  rents 
[  ^72  ]  *during  Gwennap's  life,  nor  is  there  a  trace  of  anything  else  having 
been  received  by  him  as  minister  ;  and  though  Dr.  Burns,  in  giving 
his  evidence  in  1853,  could  say  with  strict  adherence  to  the  letter  of 
the  truth,  "  I  have  the  pew  rents  of  the  chapel,"  yet  the  inference 
which  any  one  would  draw  from  that  statement,  with  its  context, 
that  he  had  them  while  Gwennap  lived,  and  that  they  were  an 
addition  to  his  salary,  has  no  sort  of  foundation  in  fact.  I  might 
point  out  other  parts  of  Dr.  Burns's  evidence  which  renders  it 
impossible  for  me  to  regard  him  as  a  witness  whose  object  is  to  state 
the  whole  unvarnished  truth  with  a  total  disregard  to  consequences. 
If,  then,  I  were  compelled  to  decide  on  the  degree  of  credit  which  is 
due  to  Wyatt  and  Dr.  Burns  respectively  upon  any  point  on  which 
their  evidence  was  in  direct  conflict,  I  am  bound  to  say  that  I  should 
give  it  in  favour  of  Wyatt.  But  after  all  they  are  not  necessarily 
in  conflict.  Wyatt  says  that  a  certain  conversation  took  place 
between  King  and  Gwennap  in  a  room  where  Bums  was  present ; 
Burns  says  that  no  such  conversation  took  place,  Le. — that  he  did  not 
hear  any  such  conversation ;  and  they  are  only  necessarily  in  con- 
flict, if  it  was  physically  and  absolutely  impossible  for  such  conver- 
sation to  take  place  without  Dr.  Burns  hearing  it. 

I  have  perhaps  given  more  time  to  the  discussion  of  the  parol 
evidence  than  was  necessary,  because  the  question  really  is,  whether 
Dr.  Burns's  denial  of  the  existence  of  any  agreement  with  Gwennap, 
that  the  deed  should  not  come  into  operation  till  his  death,  is  sufli- 
cient  to  do  away  [with]  the  overwhelming  weight  of  the  evidence  the 
other  way  arising  out  of  facts  which  are  really  not  in  dispute.  To 
my  mind  the  evidence  against  the  validity  of  the  deed  is  sufficient 
without  the  parol  proof  of  conversations ;  and  I  must  declare  the 
deed  to  be  void,  and  decree  that  it  be  set  aside. 
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BICE  V.  EICE  (1).  1863. 

(2  Drewry,  73-85  ;  S.  0.  23  L.  J.  Ch.  289  ;  22  L.  T.  O.  S.  203 ;  2  W.  E.  139.)       ^'l^.'  ^*" 

A  vendor  conveyed  without  receiving  his  purchase-money ;  the  i*eceipt  of        Jan.  1 2, 

it  was  endorsed  on  the  deed,  and  the  title  deeds  delivered  to  the  purchaser.  

The  purchaser  then  made  a  mortgage  by  deposit,  and  absconded  r  Held,  as  Kindbrslby, 
between  the  vendor's  lien  for  his  unpaid  purchase-money,  and  the  right  of  *'  ' 

the  mortgagee,  that  the  possession  of  the  title  deeds,  and  the  fact  of  the  '-       ' 

endorsement  of  the  receipt  on  the  deed,  gave  the  mortgagee  the  better  equity. 

This  was  the  hearing  of  the  cause  on  a  motion  for  a  decree. 
Michael  Eice,  the  first  defendant,  purchased  from  George  Bice, 
E.  Moore  and  his  wife,  Lydia  Rice  and  W.  Nail  and  his  wife, 
certain  leasehold  property.  On  the  execution  of  the  assignment 
E.  Moore  received  his  share  of  the  purchase-money  ;  but  no  money 
was  received  by  the  other  vendors,  who  allowed  the  payment  to 
stand  over  for  a  few  days  on  the  promise  of  the  purchaser  then 
to  pay.  However,  the  assignment  recited  the  payment  of  the  whole 
purchase-money,  and  the  usual  receipt  was  endorsed  on  it,  and  the 
other  title  deeds  were  delivered  up  to  the  purchaser. 

The  day  following  the  execution  of  the  deed,  Michael  Rice 
deposited  the  assignment  and  title  deeds  with  the  defendants  Ede 
and  Knight,  with  a  memorandum  of  deposit,  to  secure  an  advance. 
Eice  then  absconded,  without  paying  either  the  vendors  or  the 
equitable  mortgagees. 

These  were  the  principal  facts  of  the  case.  The  other  material 
circumstances  will  be  found  stated  in  the  judgment.  The  bill  was 
for  payment  of  the  purchase-money,  or  for  sale  of  the  premises ;  and 
it  being  admitted  that  *there  was  not  enough  to  pay  both  the  vendors  [  *74  ] 
and  the  equitable  mortgagees,  the  question  in  the  cause  was,  which 
ought  to  have  priority,  the  vendors  or  the  equitable  mortgagees. 

Mr.  E.  F.  Smith,  for  the  plaintiffs : 

This  question  was  raised  but  not  decided  in  Naiiti  v.  Prowse  (2). 
In  principle,  however,  the  point  has  been  decided.  In  Mackreth  v. 
Syvivwns  {s) ,  the  lien  of  a  vendor  is  much  considered.  According 
to  that  case  the  lien  of  the  plaintiffs  would  prevail,  unless  the 
deposit  of  the  deeds  make  a  difference :  Allen  v.  Knight  (4). 

It  is  quite  true  that  here  the  vendors  put  it  in  the  power  of 

(1)  Lloyd's    Bank,   Ld.    v.    Bullock  Winter  [1907]  2  Oh.  376,  76  L.  J.  Ch. 

[1896]   2  Ch.  192,  65  L.  J.  Ch.  680,  496,  97  L.  T.  207. 
74  L.  T.  687  ;  In  re  Castell  and  Brown  (2)  6  E.  E.  37  (6  Ves.  752). 

[1898]  1  Ch.  315,  67  L.  J.  Ch.  169  ;  (3)  10  E.  R  85  (15  Ves.  328). 

Jlimmer  v.  Webster  [1902]  2  Ch.  163,  71  (4)  71  B.  B.  100  (5  Hare,  272). 

L.  J.  Ch.  561,  86  L.  T.  491 ;  Capell  v. 


44  1858-54.    CH.    2  DREW.  74—76.  [r.r- 

Rice        the  purchaser  to  commit  a  fraud.    But  on  the  other  hand,    the 
^[^^        mortgagees  might  have  taken,  and  have  not  taken,  the  legal  title. 
There  being  a  receipt  endorsed  on  the  deed  is  of  no  consequence, 
for,   whether  it  is  or  not,  the  lien  prevails :   Allen  v.  Knight,  on 
appeal  (i) ;  Plumb  v.  FluiU(2) ;  Barnett  v.  Weston  (3).     So  the  mere 
letting  the  title  deeds  go  and  remain  out  of  the  possession  of  the 
vendors,  the  persons  having  the  first  incumbrance,  does  not  post- 
pone them  ;  for  they  could  not  have  refused  to  deliver  up  the  deeds : 
Ooode  V.  BxirUm  (4).     The  conclusion,  justified  by  the  authorities  on 
this  point,  is,  that,  unless  there  is  either  fraud  or  wilful  negligence 
[  'zs  ]       in  the  party  *allowing  the  deeds  to  go  out  of  his  possession,  his 
priority  shall  not  be  disturbed. 

In  this  case  the  dates  and  other  facts  are  material.  The 
purchaser  was  known  by  the  mortgagees  to  be  in  embarrassed 
circumstances,  and  they  find  him  producing  to  them  a  conveyance 
executed  only  the  day  before,  and  that  by  a  marksman.  This  was 
enough  to  put  them  on  their  guard. 

Mr.  Ebmley  and  Mr.  J.  V.  Prior,  for  the  defendants,  the 
mortgagees,  [cited  Foster  v.  Bl<ickstone  (5),  White  v.  Wake- 
field (6),  Maundrell  v.  Maundrell  (7),  and  distinguished 
Mackreth  v.  Symmons']  : 

[  76  ]  A  party  who  does  not  receive  his  purchase-money,  but  puts  forth 

a  statement  that  he  has  received  it,  has  not  so  good  an  equity  as  the 
man  who  seeing  such  a  statement,  trusts  to  it. 

Mr.  E.  F.  Smith,  in  reply : 

There  can  be  no  laches  imputed  to  the  vendors  for  letting  the 
title  deeds  go  out  of  their  hands  in  a  case  like  this,  where  the  legal 
title  to  the  deeds  was  in  the  party  in  whose  hands  they  were 
allowed  to  remain.     (Wiltshire  v.  Babbits  (8)  was  also  referred  to.) 

1854.         The  Vice-Chancellor  took  time  to  consider,   and  on  the  12th 
Jan^,  January  delivered  the  following  judgment : 

The  question  to  be  decided  in  this  case  is,  whether  the  equitable 
interest  of  the  plaintiffs  in  respect  of  the  vendor's  lien  for  unpaid 
purchase-money,  is  to  be  preferred  to  the  equitable  interest  of  the 
defendant  Ede  as  equitable  mortgagee. 

(1)  71  R.  R.  100  (11  Jur.  527).  CI.  &  Fin.  45rl). 

(2)  3  R.  R.  605  (2  Anstr.  572).  (6)  40  R.  R.  16^  (7  Sim.  401). 

(3)  8  R.  R.  319  (12  Ves.  130).  (7)  7  R.  R.  393  (10  Ves.  271). 

(4)  74  R.  R.  633  (1  Ex.  189).  (8    65  R.  R.  545  (14  Sim.  76). 
(o)  Affirmed,  see    39   R.  R.   24  (3 


VOL.  c]  1854.    CH.    2  DREW.  76—78.  45 

What  is  the  rule  of  a  court  of  equity  for  determining  *the        Bice 
preference  as  between  persons  having  adverse  equitable  interests  ?        rice. 
The  rule  is  sometimes  expressed  in  this  form:  "  As  between  per-       [  *77  ] 
sons  having  only  equitable  interests,  qui  prior  est  tempore  potior  est 
jure.**    This  is  an  incorrect  statement  of  the  rule ;  for  that  pro- 
position is  far  from  being  universally  true.    In  fact  not  only  is  it  not 
universally  true  as  between  persons  having  only  equitable  interests, 
but  it  is  not  universally  true  even  where  their  equitable  interests 
are  of  precisely  the  same  nature,  and  in  that  respect  precisely 
equal ;  as  in  the  common  case  of  two  successive  assignments  for 
valuable  consideration  of  a  reversionary  interest  in  stock  standing 
in  the  names  of  trustees,  where  the  second  assignee  has  given 
notice,  and  the  first  has  omitted  it. 

Another  form  of  stating  the  rule  is  this :  "  As  between  persons 
having  only  equitable  interests,  if  their  equities  are  equal,  qui  prior 
est  tempoi'e  potior  est  jure.**  This  form  of  stating  the  rule  is  not  so 
obviously  incorrect  as  the  former.  And  yet  even  this  enunciation 
of  the  rule  (when  accurately  considered)  seems  to  me  to  involve  a 
contradiction.  For  when  we  talk  of  two  persons  having  equal  or 
unequal  equities,  in  what  sense  do  we  use  the  term  "equity?" 
For  example,  when  we  say  that  A.  has  a  better  equity  than  B., 
what  is  meant  by  that?  It  means  only  that  according  to  those 
principles  of  right  and  justice  which  a  court  of  equity  recognizes 
and  acts  upon,  it  will  prefer  A.  to  B.,  and  will  interfere  to  enforce 
the  rights  of  A.  as  against  B.  And  therefore  it  is  impossible 
(strictly  speaking)  that  two  persons  should  have  equal  equities, 
except  in  a  case  in  which  a  court  of  equity  would  altogether  refuse 
to  lend  its  assistance  to  either  party  as  against  the  other.  If  the 
Court  will  interfere  to  enforce  the  right  of  one  against  the  other  on 
any  ground  whatever,  say  on  the  ground  of  priority  of  *time,  how  [  *78  ] 
can  it  be  said  that  the  equities  of  the  two  are  equal ;  i.e.,  in  other 
words,  how  can  it  be  said  that  the  one  has  no  better  right  to  call 
for  the  interference  of  a  court  of  equity  than  the  other  ?  To  lay 
down  the  rule  therefore  with  perfect  accuracy,  I  think  it  should  be 
stated  in  some  such  form  as  this :  "  As  between  persons  having 
only  equitable  interests,  if  their  equities  are  in  all  other  respects 
equal,  priority  of  time  gives  the  better  equity ;  or  qui  prior  est 
tempore  potior  est  jure.** 

I  have  made  these  observations,  not  of  course  for  the  purpose  of 
a  mere  verbal  criticism  on  the  enunciation  of  a  rule,  but  in  order 
to  ascertain  and  illustrate  the  real  meaning  of  the  rule  itself.    And 
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Bice  I  think  the  meaning  is  this :  that  in  a  contest  between  persons 
BK7E.  having  only  equitable  interests,  priority  of  time  is  the  ground  of 
preference  last  resorted  to ;  i.e.  that  a  court  of  equity  will  not 
prefer  the  one  to  the  other,  on  the  mere  ground  of  priority  of  time, 
until  it  finds  upon  an  examination  of  their  relative  merits  that  there 
is  no  other  sufficient  ground  of  preference  between  them,  or  in  other 
words  that  their  equities  are  in  all  other  respects  equal ;  and  that  if 
the  one  has  on  other  grounds  a  better  equity  than  the  other,  priority 
of  time  is  immaterial. 

In  examining  into  the  relative  merits  (or  equities)  of  two  parties 
having  adverse  equitable  interests,  the  points  to  which  the  Court 
must  direct  its  attention  are  obviously  these  :  the  nature  and  con- 
dition of  their  respective  equitable  interests,  the  circumstances  and 
manner  of  their  acquisition,  and  the  whole  conduct  of  each  party 
with  respect  thereto.  And  in  examining  into  these  points,  it  must 
apply  the  test,  not  of  any  technical  rule  or  any  rule  of  partial 
[  *79  ]  application,  but  the  same  broad  principles  of  *right  and  justice 
which  a  court  of  equity  applies  universally  in  deciding  upon 
contested  rights. 

Now  in  the  present  case  each  of  the  parties  in  controversy  has 
nothing  but  an  equitable  interest ;  the  plaintiffs'  interest  being  a 
vendor's  lien  for  unpaid  purchase-money,  and  the  defendant  Ede 
having  an  equitable  mortgage.  Looking  at  these  two  species  of 
equitable  interests  abstractedly,  and  without  reference  to  priority  of 
time,  or  possession  of  the  title  deeds,  or  any  other  special  circum- 
stances, is  there  anything  in  their  respective  natures  or  qualities 
which  would  lead  to  the  conclusion  that  in  natural  justice  the  one  is 
better,  or  more  worthy,  or  more  entitled  to  protection  than  the  other  ? 
Each  of  the  two  equitable  interests  arises  out  of  the  forbearance 
by  the  party  of  money  due  to  him.  There  is,  however,  this  differ- 
ence between  them,  that  the  vendor's  lien  for  unpaid  purchase- 
money  is  a  right  created  by  a  rule  of  equity,  without  any  special 
contract ;  the  right  of  the  equitable  mortgagee  is  created  by  the 
special  contract  of  the  parties.  I  cannot  say  that  in  my  opinion 
this  constitutes  any  sufficient  ground  of  preference ;  though  if  it 
makes  any  difference  at  all,  I  should  say  it  is  rather  in  favour  of 
the  equitable  mortgagee,  inasmuch  as  there  is  no  constat  of  the 
right  of  the  vendor  to  his  lien  for  unpaid  purchase-money  until  it 
has  been  declared  by  a  decree  of  a  court  of  equity;  whereas  there 
is  a  clear  constat  of  the  equitable  mortgagee's  title  immediately  on 
the  contract  being  made.    But  I  do  not  see  in  this  any  sufficient 
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ground  for  holding  that  the  equitable  mortgagee  has  the  better        Kick 
equity.     So  far,  then,  as  relates  to  the  nature  and  quality  of  the        rige. 
two  equitable  interests  abstractedly  considered,  they  seem  to  me  to 
stand  on  an  equal  footing ;  and  this  I  conceive  to  have  been  the 
♦ground   of  Lord  Eldon's  decision  in  Mackreth  v.  Symmons  (i),       [  '^o  ] 
where,  in  a  contest  between  the  vendor's  lien  for  unpaid  purchase- 
money  and  the  right  of  a  person  who  had  subsequently  obtained  from 
the  purchasers  a  mere  contract  for  a  mortgage,  and  nothing  more,  he 
decided  in  favour  of  the  former,  as  being  prior  in  point  of  time. 

If,  then,  the  vendor's  lien  for  unpaid  purchase-money,  and  the 
right  of  an  equitable  mortgagee  by  mere  contract  for  a  mortgage, 
are  equitable  interests  of  equal  worth  in  respect  of  their  abstract 
nature  and  quality,  is  there  any  thing  in  the  special  circumstances 
of  the  present  case  to  give  to  the  one  a  better  equity  than  theother  ? 

One  special  circumstance  that  occurs  is  this,  that  the  equitable 
mortgagee  has  the  possession  of  the  title  deeds.  The  question 
therefore  arises, — Between  two  persons  having  equitable  interests 
of  equal  worth,  does  the  possession  of  the  title  deeds  by  one  of  them 
give  him  the  better  equity  ?  In  Foster  v.  Blackstone  (2),  Sir  John 
Leach,  M.  R.,  says, — "  A  declaration  of  trust  of  an  outstanding 
term,  accompanied  by  a  delivery  of  the  deeds  creating  and  continuing 
the  term,  gives  a  better  equity  than  a  mere  declaration  of  trust  to 
a  prior  incumbrancer."  That  is  a  case  in  which  the  two  parties 
have  equitable  interests  in  the  term  of  precisely  the  same  nature, 
viz.,  a  declaration  of  trust  of  the  term  without  an  actual  assign- 
ment; and  there  the  delivery  of  the  deeds  to  the  subsequent 
incumbrancer  gives  him  the  better  equity.  To  the  same  effect 
is  the  decision  in  Stanhope  v.  Lord  Vemey,  according  to  Lord 
St.  Leonabds'  view  of  it,  as  reported  in  Butler's  Co.  Litt.  (3)  (which 
seems  a  more  satisfactory  ^report  than  that  in  2  Eden).  Lord  [  *8i  ] 
St.  Leonabds  (4)  states  it  thus :  "  In  Stanhope  v.  Earl  Vemey,  Lord 
NoBTHiNGTON  held  that  a  declaration  of  trust  of  a  term  in  favour  of 
a  person  was  tantamount  to  an  actual  assignment,  unless  a  subse- 
quent incumbrancer,  bond  fide  and  without  notice,  procured  an 
assignment ;  and  that  the  custody  of  the  deeds  respecting  the  term, 
with  the  declaration  of  the  trust  of  it  in  favour  of  a  second  incum- 
brancer, was  equivalent  to  an  actual  assignment  of  it,  and  therefore 
gave  him  an  advantage  over  the  first  incumbrancer  which  equity 

(1)  10  R.  R.  85  (15  Ves.  329).  24  (3  CI.  &  Fin.  456). 

(2)  1  My.  &  K.  307»  affirmed  under  (3)  P.  290  b,  note  (1),  sect  15. 
the  title  of  Foster  v.  Cockerell,  39  R.  R.         (4)  Vendors  and  Purchasers, 
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BioB  could  not  take  from  him."  The  same  doctrine  appears  to  be 
RicB.  recognized  by  Lord  Eldon  in  Maundrell  v.  Af.  (i),  wbere  he  says, 
''  It  is  clear,  with  regard  to  mortgagees  and  incumbrancers,  that  if 
they  do  not  get  in  the  satisfied  term  in  some  sense,  either  taking  an 
assignment,  making  the  trustee  a  party  to  the  instrument,  or  taking 
possession  of  the  deed  creating  the  term,  that  term  cannot  be  used 
to  protect  them  against  any  person  having  mesne  charges  or  incum- 
brances ;  "  implying  that  taking  possession  of  the  deed  creating  the 
term  would  confer  on  a  subsequent  incumbrancer  such  right  of  pro- 
tection by  means  of  the  term.  We  have  here,  then,  ample  authority 
for  the  proposition,  or  rule  of  equity,  that  as  between  two  persons 
whose  equitable  interests  are  of  precisely  the  same  nature  and 
quality,  and  in  that  respect  precisely  equal,  the  possession  of  the 
deeds  gives  the  better  equity.  And,  applying  this  rule  to  tbe  present 
case,  it  appears  to  me  that  the  equitable  interests  of  the  two  parties 
being  in  their  nature  and  quality  of  equal  worth,  the  defendant 
having  possession  of  the  deeds  has  tbe  better  equity;  and  that 
there  is,  therefore,  in  this  case  no  room  for  the  application  of  the 
[  '82  ]  maxim  quipricyr  *e8t  tempore  potior  est  jure,  which  is  only  applicable 
where  the  equities  of  the  two  parties  are  in  all  other  respects  equal. 
I  feel  all  the  more  confidence  in  arriving  at  this  conclusion,  inas- 
much as  it  is  in  accordance  with  the  opinion  expressed  by  Lord 
St.  Leonards  in  his  work  on  Vendors  and  Purchasers.  And  I  have  no 
doubt  that  in  Machreth  v.  Symmonz^  if  the  equitable  mortgagee  had, 
in  addition  to  his  contract  for  a  mortgage,  obtained  the  title  deeds 
from  his  mortgagor,  Lord  Eldon  would  have  decided  in  his  favour. 
I  must  however  guard  against  the  supposition  that  I  mean  to 
express  an  opinion  that  the  possession  of  title  deeds  will  in  all  cases 
and  under  all  circumstances  give  the  better  equity.  The  deeds  may 
be  in  the  possession  of  a  party  in  such  a  manner  and  under  such 
circumstances  as  that  such  possession  will  confer  no  advantage 
whatever.  For  example,  in  Allen  v.  Knight  (2)  (affirmed  by  the  Lord 
Chancellor)  the  deeds  had  been  delivered  to  the  first  equitable 
mortgagee,  and  by  some  unexplained  means  they  had  got  back  into 
the  possession  of  the  mortgagor,  who  delivered  them  to  a  subsequent 
equitable  mortgagee.  It  was  insisted  by  the  latter  that  it  must  be 
presumed  that  it  was  by  the  fault  or  neglect  of  the  first  mortgagee 
that  the  deeds  had  got  out  of  his  possession,  or  that  at  all  events 
the  Court  should  direct  an  enquiry  as  to  the  circumstances.     But 

(1)  7  E.  R.  393  ;  see  p.  407  (10  Ves,  (2)  71  R.  R.  100  (o  Hare,  272). 

271). 
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the  Court  held  that  the  onus  lay  on  the  second  mortgagee  of  proving  Rice 
such  alleged  fault  or  neglect  of  the  first  mortgagee  ;  and  as  he  had  j^ies. 
failed  to  prove  it,  the  Court  could  not  presume  it,  nor  direct  an 
enquiry  on  the  subject ;  and  decreed  in  favour  of  the  first  mort- 
gagee. I  think  it  may  be  clearly  inferred  from  this  *case  that  if  the  [  *83  ] 
first  mortgagee  had  never  had  the  deeds  delivered  to  him,  or  if  it 
had  been  proved  that  the  deeds  had  got  back  to  the  mortgagor 
through  his  fault  or  neglect,  the  decision  would  have  been  in  favour 
of  the  second  mortgagee  who  had  the  deeds.  So  the  deeds  may 
have  come  into  the  hands  of  a  subsequent  equitable  mortgagee  by 
means  of  an  act  committed  by  another  person  which  constituted  a 
breach  of  an  express  trust  as  against  the  person  having  the  prior 
equitable  interest.  In  such  a  case  it  would  be  contrary  to  the  prin- 
ciples of  a  court  of  equity  to  allow  the  subsequent  mortgagee  to 
avail  himself  of  the  injury  which  had  been  thus  done  to  the  party 
having  the  prior  equitable  estate  or  interest. 

Indeed  it  appears  to  me  that  in  all  cases  of  contest  between 
persons  having  equitable  interests,  the  conduct  of  the  parties  and 
all  the  circumstances  must  be  taken  into  consideration,  in  order  to 
determine  which  has  the  better  equity.    And  if  we  take  that  course 
in  the  present  case,  everything  seems  in  favour  of  the  defendant 
the  equitable  mortgagee.    The  vendors  when  they  sold  the  estate 
chose  to  leave  part  of  the  purchase-money  unpaid,  and  yet  executed 
and  delivered  to  the  purchaser  a  conveyance,  by  which  they  declared 
in  the  most  solemn  and  deliberate  manner,  both  in  the  body  and  by 
a  receipt  indorsed,  that  the  whole  purchase-money  had  been  duly 
paid.    They  might  still  have  required  that  the  title  deeds  should 
remain  in  their  custody,  with  a  memorandum  by  way  of  equitable 
mortgage  as  a  security  for  the  unpaid  purchase-money,  and  if  they 
had  done  so  they  would  have  been  secure  against  any  subsequent 
equitable  incumbrance  ;  but  that  they  did  not  choose  to  do,  and  the 
deeds  were  delivered  to  the  purchaser.     Thus  they  voluntarily 
armed  the  purchaser  with  the  means  of  dealing  with  the  estate  as 
the  absolute  legal  and  equitable  owner,  *free  from  every  shadow  of       [  ♦84  ] 
incumbrance  or  adverse  equity.    In  truth  it  cannot  be  said  that  the 
purchaser  in  mortgaging  the  estate  by  the  deposit  of  the  deeds  has 
done  the  vendors  any  wrong,  for  he  has  only  done  that  which  the 
vendors  authorized  and  enabled  him  to  do.     The  defendant,  who 
afterwards  took  a  mortgage,  was  in  effect  invited  and  encouraged  by 
the  vendors  to  rely  on  the  purchaser's  title.      They  had  in  eflfect  by 
their  acts  assured  the  mortgagee  that,  as  far  as  they  (the  vendors) 

R.R.— VOL.  c.  '^ 
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Rice        were  concerned,  the  mortgagor  had  an  absolute  indefeasible  title 
Rice.        both  at  law  and  in  equity. 

The  mortgagee  was  guilty  of  no  negligence;  he  was  perfectly 
justified  in  trusting  to  the  security  of  the  equitable  mortgage  by 
deposit  of  the  deeds,  without  the  slightest  obligation  to  go  and 
inquire  of  the  vendors  whether  they  had  received  all  their  purchase- 
money,  when  they  had  already  given  their  solemn  assurance  in 
writing  that  they  had  received  every  shilling  of  it,  and  had  con- 
veyed the  estate  and  delivered  over  the  deeds ;  and  I  do  not  think 
that  the  fact  of  the  conveyance  bearing  date  only  the  day  before  the 
mortgage  imposed  on  him  any  such  obligation.  The  defendant 
omitted  nothing  that  was  necessary  to  constitute  a  complete  and 
effectual  equitable  mortgage ;  and  although  the  mortgage  was 
taken,  not  for  money  actually  advanced  at  the  time,  but  for  an 
antecedent  debt,  the  forbearance  of  that  debt  constitutes  a  full  and 
sufficient  valuable  consideration. 

Upon  a  comparison  then  of  the  conduct  of  the  two  parties  and  a 
consideration  of  all  the  circumstances  of  the  case,  and  especially  the 
fact  of  the  possession  of  the  deeds,  which  the  mortgagee  acquired 
with  perfect  bona  fides,  and  without  any  wrong  done  to  the  vendors, 
l*^]  I  am  *of  opinion  that  the  equity  of  the  mortgagee  is  far  better  than 
that  of  the  vendor,  and  ought  to  prevail. 

I  may  in  conclusion  venture  to  make  the  suggestion,  that  the 
point  now  under  consideration  is  often  put  by  text  writers  in  a  form 
calculated  to  mislead,  when  it  is  propounded  as  a  question  whether 
the  vendor,  in  respect  of  his  lien  for  unpaid  purchase-money,  or  an 
equitable  mortgagee,  ought  to  be  preferred  ;  or  when  an  opinion  is 
expressed  that  the  one  or  the  other  has  the  better  equity.  If  I  am 
right  in  my  view  of  the  matter,  neither  the  one  nor  the  other  has 
necessarily  and  under  all  circumstances  the  better  equity.  Their 
equitable  interests,  abstractedly  considered,  are  of  equal  value  in 
respect  of  their  nature  and  quality ;  but  whether  their  equities  are 
in  other  respects  equal,  or  whether  the  one  or  the  other  has  acquired 
the  better  equity,  must  depend  upon  all  the  circumstances  of  each 
particular  case,  and  especially  the  conduct  of  the  respective  parties. 
And  among  the  circumstances  which  may  give  to  the  one  the  better 
equity,  the  possession  of  the  title  deeds  is  a  very  material  one. 
But  if  after  a  close  examination  of  all  these  matters,  there  appears 
nothing  to  give  to  the  one  a  better  equity  than  the  other,  then,  and 
then  only,  resort  must  be  had  to  the  maxim  qui  prior  est  Umpore 
votior  est  jure,  and  priority  of  time  then  gives  the  better  equity. 
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TYREELL  v.  CLARK.'  issi. 

(2  Drewry,  86—93.)  JanAl, 

[Construction  of  the  obsolete  ApportioDment  Act,  4*6  Will.  IV.  c.  22.  A 
g^f t  after  the  death  of  A.  of  all  subsequent  dividends  on  a  sum.  of  stock  did  not 
preclude  the  apportionment  of  the  dividend  accruing  at  A.'s  death.  See  In  re 
LyBoght  [1898]  1  Ch.  115,  67  L.  J.  Ch.  65,  77  L.  T.  637,  C.  A.,  under  the 
Apportionment  Act,  1870.] 


NOTTLEY  V.  PALMER.  i854. 

(2  Drewry,  93-96.)  '^'!lf.^- 

[Obsolete  law  of  dower.  Under  a  bequest  by  husband  to  wife  of  an  annuity 
in  satisfaction  of  **all  dower  and  thirds  at  common  law  or  otherwise,"  the 
widow  was  put  to  her  election  both  as  to  dower  out  of  freeholds  and  f reebench 
out  of  copyholds  by  the  bequest.] 


ROGERS  V.    HOOPER.  i854. 

Jan,  31. 


(2  Drewry.  97—101.) 
[Obsolete  procedure  and  practice.] 


SMALL  V.  CURRTE.  is^s. 

Dee.  10, 12, 
(2  Drewry,  102—127.)  18, 14. 


[Reversed  on  appeal  as  reported  in  5  D.  M.  &  Q.  141.] 


SAUNDERS  V.  RICHARDSON.  i854. 

Feb.  9. 
(2  Drewry,  128—143.)  

[This  was  a  hearing  on  demurrer  of  a  suit  founded  upon  the  previous 
decision  of  the  Yice-Ohangellor  in  Evans  v.  Saunders  (1  Drew.  415,  see  94 
B.  B.  732).  The  subsequent  reversal  of  that  previous  decision  on  appeal  made 
it  useless  to  proceed  with  the  suit  of  Saunders  v.  Richardson.'] 


BISHOP  V.  COUNTESS  op  JEESEY  and  Others  (l).  i854. 

(2  Drewry,  143—164  ;  S.  0.  23  L.  J.  Oh.  483  ;  18  Jur.  763 ;  2  W.  B.  247 ;      ^'**' "'  **•' 
2  Eq.  B.  646 ;  22  L.  T.  O.  S.  326.)  Kimdebslkt, 

V  c 
A.,  a  partner  in  a  banking  firm,  advised  B.,  a  female  customer  of  the  *'  ' 

Bank,  to  sell  out  some  Dutch  stock,  telling  her  the  firm  could  procure  for         [  ^^^  ] 

her  better  security,  and  that  he  had  one  in  view ;  he  said  the  money  was 

in  fact  wanted  by  his  own  son,  who  was  in  trade.    B.  sold  out  the  stock 

(1)  Si.  Auhyn  v.  Smart  (1868)  L.  B.  point  referred  to  in  the  note  to  Blair 
3  Ch,  646,  650, 17  L.  T.  439,  16  W.  E.  v.  Brtmley,  78  E.  E.  at  p.  114.— 
394,  1095  ;  and  see  other  cases  on  this      O.  A.  S. 

4 — 2 
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[B.B. 


Bishop 

r. 

Countess  of 

Jebsey. 


[  •H*  ] 


and  paid  the  money  into  the  Bank  ;  she  then  gave  A.  a  cheque  to  draw  it 
out  and  invest  it  He  drew  it  out  and  misapplied  it  and  absconded,  the 
interest  having  been  regularly  carried  to  her  account  in  the  meantime  in 
the  books  of  the  Bank,  but  by  whom  did  not  clearly  appear.  All  these 
transactions  took  place  at  the  banking-house,  and  B.  had  no  acquaintance 
or  dealings  with  A.  except  as  banker  and  a  member  of  the  firm.  The  other 
partnei-8  did  not  appear  to  have  known  of  them  at  the  time  they  took 
place,  but  they  did  before  A.  absconded :  Held,  that  they  were  not  liable. 

Thb  bill  in  this  case  was  filed  by  Mrs.  Bishop,  a  widow,  against 
the  present  members  of  the  banking  firm  known  as  Child  &  Co.,  and 
it  sought  to  render  those  members  liable  to  repay  to  the  plaintiff  a 
sum  of  5,000Z.  of  which  it  alleged  she  had  been  defrauded  by  a 
former  member  of  the  firm,  who  had  since  been  expelled  and  had 
absconded. 

The  facts  of  the  case,  so  far  as  they  appeared  by  the  evidence, 
were  as  follows.  The  plaintiff,  by  her  affidavit,  made  the  following 
statement : 

1.  The  defendants,  the  Honourable  Lady  Sarah  Sophia,  Countess 
of  Jersey,  William  Henry  Smith,  John  Wormald  and  John  Copp, 
before,  and  at  the  several  times  hereinafter  mentioned,  carried  on 
the  trade  or  business  of  bankers  at  Temple  Bar,  in  the  city  of 
London,  in  *copartnership  with  one  William  Wood,  under  the  style 
or  firm  of  Child  &  Co. 

2.  In  the  year  1842,  by  the  death  of  my  husband  Captain 
Archibald  Wyndham  Bishop,  I  was  left  a  widow  with  a  property  of 
a  moderate  amount,  a  great  part  of  which  was  invested  in  81,000 
guilders  of  two  pounds  ten  shillings  per  centum  Dutch  bonds,  and 
60,000  guilders  four  pounds  per  centum  Dutch  bonds ;  that  is  to 
say,  bonds  issued  by  the  Dutch  Government  and  payable  to  bearer. 

8.  My  late  husband  and  his  father,  and  various  members  of  his 
family,  had,  during  a  great  part  of  the  last  and  during  the  present 
century,  banked  with  the  firm  of  Child  &  Co.,  and  had,  as  I  well 
knew,  entertained  great  respect  for  the  said  firm,  and  placed  unlimited 
confidence  in  the  said  firm  and  in  the  suggestions  or  advice  made 
or  given  by  the  said  firm,  or  any  member  thereof,  in  the  course  of 
their  said  business  of  bankers. 

4.  For  the  reasons  aforesaid,  I,  on  the  death  of  my  husband  in 
the  year  1842,  continued  to  employ  the  said  firm  of  Child  &  Co.  as 
my  bankers,  and  allowed  them  to  retain  in  their  custody  the  said 
Dutch  bonds ;  and  the  said  firm  of  Child  &  Co.  thenceforward, 
from  time  to  time,  received  the  interest  or  income  arising  on  the 
said  Dutch  bonds  and  upon  any  other  funds  or  securities  belonging 
to  me. 
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5.  I  myself  was  and  am  so  little  acquainted  with  matters  of       Bishop 
bosiness,  and  I  had  such  implicit  confidence  in    the    firm   of  countess  of 
Child   &  Co.,  that  I   left   to  the   said  firm  of   Child  &  Co.  the      J«««^- 
receipt  and  management  of  my  income,  and  I  was  guided  by  the 
suggestions  and  advice  from  *time  to  time  made  and  given  to  me      [  *145  ] 
by  the  said  firm  relative  to  the  investment  or  any  alteration  in  the 
investment  of  my  property. 

6.  Sometime  in  the  end  of  the  year  1847 1  attended  at  the  banking- 
house  of  the  said  firm  of  Child  &  Co.,  in  the  usual  way  as  a  customer 
of  the  said  firm,  on  the  subject  of  my  account,  and  I  had  an  inter- 
view with  the  said  William  Wood,  as  one  of  the  partners  and  on 
behalf  of  the  said  firm,  relative  to  the  state  of  my  account  with 
them;  and  the  said  William  Wood,  as  such  partner  in  and  on 
behalf  of  his  said  firm,  then  stated  to  me  that  he  thought  the  said 
Dutch  bonds  were  an  objectionable  form  of  security  from  which  to 
derive  my  income,  and  that  it  would  be  much  more  prudent  to  take 
my  money  out  of  those  foreign  securities;  that  they  were  not 
thought  so  safe  as  heretofore.  He  added,  that  an  opportunity  just 
then  offered  of  placing  out  5,0002.  for  me  at  61.  per  cent,  on  a  good 
and  safe  investment,  and  he  advised  me  to  allow  the  sale  of  my  said 
Dutch  bonds,  and  out  of  the  proceeds  to  lend  5,000Z.  on  the  said 
investment  (i). 

7.  I  was  much  gratified  by  the  attention  of  the  said  William  Wood 
on  behalf  of  the  said  firm  to  my  affairs ;  and  I  say  that  I  never  saw 
the  said  William  Wood  except  in  the  banking-house  of  the  said 
Messrs.  Child  &  Co.,  and  never  had  any  acquaintance  with  the  said 
William  Wood,  except  in  his  character  of  a  partner  in  the  said  firm 
and  derived  from  my  interviews  with  him  as  such  partner  at  the 
said  banking-house ;  and  I  was  willing  to  take  the  advice  so  given 
to  me  relative  to  the  said  investment ;  but  as  the  sum  proposed  to 
be  invested  was  large,  and  as  I  myself  knew  nothing  of  securities,  I 
said,  as  the  fact  was,  that  I  thought  it  my  duty  to  communicate 

with  some  of  my  relations,  and  particularly  with  my  *brothers-in       [  *146  ] 
law,  as  to  the  propriety  of  disposing  of  the  said  Dutch  bonds,  before 
I  would  consent  to  do  so. 

8.  The  said  William  Wood  thereupon  told  me  that  the  offer  of 
the  said  investment  must  be  accepted  or  declined  at  once,  and  that 
he,  meaning  himself,  as  managing  partner  of  the  said  firm  of 

( 1 )  On  croes-examination  tlie  plain-      good  way  of  business,  who  wanted  to 
tiff  admitted  that  Mr.  Wood  told  her      borrow  the  5,000/.,  see  p.  56,  below, 
that  it  was  his  son,  who  was  in  a  very 
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Bishop  Child  &  Co.,  had  daily  large  sums  of  money  passing  through  his 
Countess  of  hands  belonging  to  customers,  who  would  eagerly  avail  themselves 
Jebsbt.  ^f  ^^  investment  so  desirable  as  that  offered  to  me,  and  that  it  was 
consideration  for  me  only  which  had  induced  the  proposal  of  the 
investment  to  me,  and  that  if  it  was  accepted  by  me  it  must  be 
accepted  without  consultation  with  any  other  person ;  that  I  was 
advised  for  my  advantage. 

9.  Having  entire  confidence  in  the  said  firm  of  Child  &  Co.,  and 
believing  in  the  truth  of  the  statements  so  made  by  the  said 
William  Wood  as  their  partner,  I  authorized  the  said  firm  of 
Child  &  Go.  to  sell  the  said  Dutch  bonds  which  were  so  in  their 
custody  as  aforesaid  ;  and  in  the  banking-house  of  Child  &  Co.,  at 
Temple  Bar,  I  signed  a  document  placed  before  me  by  the  said 
William  Wood  for  5,000i.  of  the  proceeds  to  be  advanced  on  such 
security  or  investment  as  had  been  so  proposed  to  me,  and  I  agreed 
at  the  same  time,  at  the  suggestion  of  the  said  William  Wood  on 
behalf  of  the  said  firm,  that  the  residue  of  the  proceeds  of  the  said 
Dutch  bonds  should  be  applied  by  the  said  firm  in  purchasing  Bank 
stock  in  my  name  and  on  my  account. 

10.  In  order  to  authorize  the  said  firm  of  Child  &  Co.  to  do  what, 
through  the  said  William  Wood,  they  had  undertaken  to  do  as 
aforesaid,  I  signed  whatever  documents  were  put  before  me  by  the 

[  ♦i^?  ]  said  William  Wood,  *  which  documents  were  prepared  by  the  said 
William  Wood,  or  by  his  order,  in  the  Bank,  trusting  everything  to 
the  said  William  Wood  as  one  of  the  partners  in  the  said  firm,  and 
I  believe  one  of  the  said  documents  was  an  authority  to  the  said 
Messrs.  Child  &  Co.  to  sell  the  whole  of  my  Dutch  stock,  and  to 
invest  the  balance,  after  reserving  5,500Z.,  in  Bank  stock,  which 
authority  is  dated  the  18th  day  of  January,  1847,  by  mistake,  I 
believe,  for  1848 ;  and  that  the  other  of  such  documents  is  a  cheque 
on  Messrs.  Child  &  Co.  directing  them  to  pay  to  Mr.  Jackson  or 
bearer  5,000Z.,  which  is  dated  the  27th  day  of  January,  1847,  by 
mistake,  I  believe,  for  1848  ;  and  I  say  that  I  had  not  and  have  not 
any  knowledge  whatever  of  the  name  of  Jackson  mentioned  in  the 
said  cheque,  but  I  believe  the  same  had  some  connection  with  the 
security  the  said  William  Wood,  as  the  managing  partner  of  the 
said  firm,  was  providing  for  me. 

11.  The  said  firm  of  Child  &  Co.,  in  the  month  of  January,  1848, 
sold,  through  the  broker  of  the  said  firm,  my  said  Dutch  bonds  for 
a  sum  of  8,173J.  2«.  6d.,  and  they  received  the  purchase-money 
for  the  same,  and  out  of  the  said  purchase-money  the  said  firm  of 
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Child  &  Co.,  through  their  broker,  expended  the  sam  of  2,658Z.  4<.       Bishop 
in  the  purchase  of  a  sum  of  1,340Z.  Bank  stock,  in  my  name  and  coumtess  of 
for  my  account.  Jkbsky. 

12.  The  said  sum  of  5,000Z.,  nor  any  part  thereof,  was  not 
invested;  but,  in  breach  of  their  duty  to  me,  the  said  Messrs. 
Child  &  Co.  permitted  the  said  William  Wood  to  take  the  said  sum 
of  5,000{.  out  of  the  said  purchase-money,  and  the  said  William 
Wood  did  take  the  said  sum  of  6,000{.  out  of  the  said  purchase- 
money,  and  did  apply  the  said  sum  of  5,0001.  to  his  own  use. 

13.  The  said  firm  of  Child  &  Co.,  acting  through  and  by  the  said       [  148  ] 
William  Wood,  in  order  to  conceal  the  said  transaction  from  me  and 

from  my  friends,  represented  to  me  or  led  me  to  believe,  in  and  for 
a  long  time  after  the  month  of  January,  1848,  that  the  said  sum  of 
5,000Z.  had  been  duly  and  safely  invested  according  to  the  said 
undertaking  of  the  said  William  Wood ;  and  in  particular  the  said 
firm,  in  the  account  between  them  and  me,  debited  me,  as  on  the 
28th  January,  1848,  with  the  sum  of  5,000Z.  as  paid  to  a  Mr.  Jack- 
son, and  on  each  of  the  days  following,  namely,  the  28th  July, 
1848,  and  the  28th  January,  1849,  credited  me  with  the  sum  of 
120/.  7s.  Id.,  being  one-half  of  a  year's  interest  on  5,000Z.  at  6Z. 
per  cent.,  less  income  tax,  and  the  said  firm  thereby  induced  me  to 
believe,  and  I  did  believe,  that  the  sum  of  6,000Z.  had  been  lent  out 
upon  a  safe  and  proper  security. 

14.  In  the  month  of  July,  1849,  I  was  informed  by  a  message 
sent  to  me  from  the  firm  of  Child  &  Co.,  through  a  relative  of  mine 
who  had  called  at  the  said  banking-house,  and  the  fact  was  and 
is,  that  the  said  William  Wood  had  become  insolvent,  and  had 
decamped  to  America,  and  had  ceased  to  be  a  partner  in  the 
said  firm. 

15.  The  defendants  hereinbefore  mentioned,  after  the  absconding 
of  the  said  William  Wood,  continued  to  carry  on  and  now  carry  on 
the  said  business  under  the  name  and  firm  of  Child  &  Co.,  and  in 
the  month  of  July,  1849, 1  having  called  at  the  banking-house  of 
the  said  firm,  and  having  mentioned  the  circumstances  herein- 
before stated,  one  of  the  partners  in  the  said  firm  told  me  that  some 
of  their  people,  meaning,  as  I  believe,  some  of  the  persons  belonging 
to  or  employed  by  the  said  firm,  were,  before  the  absconding  of  the 

said  William  Wood,  aware  of  the  *appropriation  by  the  said  William      [  •HS  ] 
Wood  of  the  said  sum  of  6,000Z.,  and  that  they  regretted  the  same, 
but  that  they  did  not  consider  themselves  liable  to  make  good  the 
s&me  to  me. 
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BiBHOP  16.  The  banking  book  now  produced  and  shown  to  me,  marked  A, 

Countess  of  ^^  ^7  banking  book  with  the  said  firm  daring  the  occarrence  of  the 

Jbbsky.      measures  before  stated. 

17.  It  is  now  alleged  by  the  defendants  that  the  said  William 
Wood  was  a  personal  friend  of  mine,  and  that  I  had  applied  to  him 
and  acted  under  his  advice  with  reference  to  the  investment  of 
money  as  a  personal  friend  of  mine,  and  not  in  the  character  of  a 
partner  in  the  said  firm ;  but  I  positively  state  that  I  had  no 
acquaintance  with  the  said  William  Wood  except  that  derived  by 
my  being  a  customer  of  the  said  firm,  and  from  seeing  and  being 
attended  to  by  the  said  William  Wood  upon  the  occasions  upon 
which  I  went  to  the  said  banking-house  upon  business,  and  that  I 
never  should  have  thought  of  consulting  or  advising  with  the  said 
William  Wood  on  measures  of  business,  except  or  otherwise  than  as 
a  partner  in  the  said  firm. 

In  oral  cross-examination  the  witness  deposed: 

[  151  ]  *     *    As  to  paragraph  6 :  I  think  no  one  else  was  present  at  my 

interview  with  Mr.  Wood ;  that  took  place  in  the  private  room.  I 
made  no  inquiry  as  to  whether  the  investment  was  good  and  safe, 
I  had  such  confidence  in  Child  &  Go.  I  should  not  have  taken  the 
advice  from  any  where  else.  He  told  me  it  was  his  son,  who  was 
in  a  very  good  way  of  business,  who  required  5,000i.  He  told  me 
the  son  was  carrying  on  business  somewhere  in  London.  I  think 
he  told  me  what  business  and  where,  but  I  did  not  particularly 

[  *152  ]  observe ;  I  felt  so  confident  that  *the  advice  I  got  in  that  house 
could  not  be  objectionable,  that  I  agreed  to  lend  the  money,  and 
assented  to  the  sale  of  the  Dutch  stock.  This  is  my  order  for  the 
sale :  it  is  put  in  marked  A  a.  It  is  dated  18th  January,  1847 ; 
that  is  a  mistake  for  1848.  This  order  was  placed  before  me  by 
Mr.  Wood,  and  I  signed  it.  In  January,  1848,  there  is  an  entry  of 
the  produce  of  the  Dutch  bonds.  The  pass  book  is  put  in  marked 
B.  On  the  27th  January,  1848,  a  cheque  was  laid  before  me  by 
Mr.  Wood,  dated  27th  January,  1847,  by  mistake  for  1848,  for 
5,000/.,  which  I  signed:  probably  I  read  it,  but  my  impression 
was  that  it  was  all  right.  I  did  not  ask  who  Mr.  Jackson  was  :  I 
do  not  know  now.  I  only  know  that  it  was  the  investment  that 
was  recommended  to  me  by  Messrs.  Child's  partners.  I  left  this 
cheque  in  the  hands  of  Mr.  Wood.  On  the  following  day  I  am 
debited  in  the  pass  book  with  5,000Z.  At  that  time  Mr.  Wood 
handed  to  me  a  promissory  note.    Mr.  Wood  also  handed  to  me  a 
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policy  of  insarance  on  the  life  of  his  son.     I  took  the  policy  and       Bishop 
the  promissory  note  away  with  me :  from  that  time,,  they  remaining  gountbbs  of 
in  my  possession  until  the  departure  of  Mr.  Wood.     I  had  them  on      Jbbsey. 
the  discovery  of  Mr.  Wood's  departure.    I  had  never  been  told  that 
it  was  necessary  to  produce  the  note  and  the  policy.    My  solicitors 
have  not  asked  me,  within  the  last  ten  days  or  a  fortnight,  to  look 
for  that  note  or  policy  of  insurance. 

As  to  paragraph  9 :  At  the  time  of  making  this  affidavit,  I  had 
not  forgotten  that  I  had  received  from  Mr.  Wood  a  promissory  note 
and  a  policy  of  ihsurance :  I  do  not  remember  that  I  thought  of  it 
in  connection  with  my  affidavit.  I  knew  that  I  had  got  it.  I 
saw  the  promissory  note  about  July,  1849,  when  I  heard  from 
Child  &  Co.  that  Mr.  Wood  had  gone  to  America.  The  policy  was 
with  the  promissory  note.  I  think  my  impression  *i8  that  I  took  [  *163  ] 
them  to  show  to  Mr.  Lavie,  my  solicitor.  I  have  not  seen  them 
since,  I  think. 

Ab  to  paragraph  15:  My  brother-in-law,  the  Rev.  Freeman 
Bishop,  called  with  me  at  Child's  in  July,  1849.  We  asked  for 
one  of  the  partners.  A  gentleman  came  in:  I  think  it  was 
Mr.  Shepherd,  but  am  not  sure.  I  think  I  stated  that  I  had  come 
in  consequence  of  the  message  I  had  received  from  Miss  Louisa 
Bishop  on  the  previous  day.  Mr.  Shepherd  came  in,  looking  very 
nervous  and  very  uncomfortable :  he  said  very  little  in  answer  to 
my  remark.  Towards  the  end  of  the  conversation  he  said,  "Well, 
I  may  as  well  say  that  we  were  aware  of  the  transaction : "  and 
then  I  said,  '*  but  not  before  Mr.  Wood  went  off?"  He  hesitated 
a  little,  and  then  said,  *'  I  believe  some  of  our  people  knew  of  it," 
or  words  to  that  effect.  That  is  all  I  recollect  of  the  conversation. 
I  do  not  trust  myself  to  words ;  I  am  giving  the  substance.  I  still 
think  it  was  Mr.  Shepherd.  I  do  not  know  the  persons  of  the 
partners;  I  know  their  names;  but  only  since  the  litigation.  I 
received  interest  on  the  5,000/.  I  suppose  that  is  the  5,000Z.  secured 
by  the  note.  At  all  events,  it  was  the  investment  recommended  to 
me  by  Messrs.  Child's  partner.  I  received  the  interest  half  yearly: 
it  is  entered  in  my  pass  book.  There  are  two  entries :  July  20, 
1848,  Mr.  Jackson,  121L  Is.  Id.  This  is  one  half-year's  interest, 
deducting  income  tax.  Next  entry :  January  28,  1849,  Mr.  Jackson, 
121/.  Is.  Id.  I  do  not  know  of  any  application  having  been  made 
to  Mr.  Wood,  junior,  after  the  departure  of  his  father.  No  one  has 
been  communicated  with  but  Messrs.  Child,  I  believe.  If  any  appli- 
cation bad  been  made  to  Mr.  Wood,  junior,  it  has  been  without  my 
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Bishop      authority.  I  never  was  applied  to  to  pay  the  premiam  on  the  policy 

Countess  of  of  insurance,  which  appears  to  become  *due  on  the  Slst  December, 

1848.  I  now  look  at  a  letter  which  is  produced :  it  is  in  my  writing,  and 

addressed  to  Mr.  Wood.    It  is  put  in  marked  D.     [See  next  page.] 


JEBSET. 

[  'IW  ] 


Be-examined  on  behalf  of  the  plainti£f : 

I  wrote  this  letter  to  Mr.  Wood  when  I  wrote  about  my  banking 
business,  and  any  allusion  I  may  have  made  to  private  affairs  was 
consequent  upon  any  little  conversation  we  might  have  had  after 
we  had  talked  over  my  banking  business. .  Several  members  of  my 
family  have  banked  with  Messrs.  Child  &  Co.,  the  present  genera- 
tion and  the  one  before  it.    Lady  Hunter  and  Mrs.  Haslewood  had 
both  banked  with  Child's  before  their  marriage,  and  one  after.    I 
understood  Mr.  Wood  was  acquainted  with  them  as  their  banker. 
I  never  met  him  except  in  the  Bank.   The  partner  whom  I  saw,  and 
who  I  think  was  Mr.  Shepherd,  did  not  deny  that  a  message  had 
been  sent  to  me  from  their  house.    I  do  not  know  why  the  entries 
of  interest  on  the  5,000Z.  are  made  in  the  pass  book  in  the  name  of 
Jackson.    I  suppose  it  was  something  connected  with  the  invest- 
ment. I  do  not  remember  that  Mr.  Wood  ever  mentioned  the  name 
of  Jackson  to  me.    I  took  from  Mr.  Wood  the  documents  he  gave 
me.  I  knew  that  the  promissory  note  and  policy  were  the  securities 
for  the  investment.    I  was  satisfied,  from  its  being  done   by  a 
member  of  the  banking  firm,  that  it  was  an  investment  I  might 
rely  upon.     I  think  I  knew  at  the  time  that  the  money  was  lent 
for  five  years :  it  was  written  upon  the  paper.     I  did  not  inquire 
from  any  one  whether  the  premium  on  the  policy  was  paid  in 
December,  1848.     I  did  understand  that  for  the  validity  of  this 
security  that  it  was  necessary  that  the  premium  on   the  policy 
should  be  paid.    I  did  not  show  either  the  promissory  note  or  the 
policy  to  any  of  my  friends.   I  did  not  mention  to  any  of  my  friends 
[  M55  ]      that  I  had  lent  the  ^money :  I  was  satisfied  that  any  advice  I  had 
in  Child's  house  was  so  safe,  there  was  no  need  to  do  it.    I  had 
communicated  with  my  friends  on  other  business  some  time  previous 
to  this  transaction.  I  had  heard  from  some  of  my  friends  that  Dutch 
stock  was  not  a  safe  investment :  I  did  not  trust  to  this,  but  the 
next  time  I  went  to  Child's  on  business  I  asked  whether  it  was  so 
considered.    Mr.  Wood  told  me  that  it  was  safe,  that  they  did  con- 
sider it  safe;  when  Mr.  Wood  suggested  to  me  that  there  were  good 
investments,  I  spoke  to  him  about  mentioning  it  to  my  friends. 
Mr.  Wood  said  that  "  I  was  not  to  do  so ;  I  was  either  to  accept  it 
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or  refuse  it ;  that  there  were  a  great  many  people  who  would  be       Bishop 
only  too  glad  to  have  it."   In  consequence  of  what  he  said  I  did  not  couvtebs  of 
mention  it.  •^™^^- 

The  following  documents  were  put  in  evidence :  first,  the  direc- 
tion to  Child  &  Go.  to  sell,  which  it  was  admitted  was  by  mistake 
dated  1847  instead  of  1848: 

"  London,  18th  January,  1847. 
*'  Mbssbs.  Child  &  Co., 

*'  Sell  the  whole  of  my  Dutch  stock  and  invest  the  balance,  after 
reserving  5,5001.,  in  Bank  stock. 

*'  4  per  Cents.  ''  Eleanor  Bishop, 

"  and  2J  per  Cents.  "  19th  January." 

Next,  the  cheque  drawn  by  Mrs.  Bishop  and  cashed  by  Wood.    The 
same  mistake  of  date  occurs  in  this ;  it  was  really  drawn  in  1848. 

"London,  27th  January,  1847. 
"  Messrs.  Child  &  Co. 
"  Pay  Mr.  Jackson 

"5,000Z. 


Bearer  five  thousand  pounds. 
"Eleanor  Bishop, 

"  January  28." 

Next,  the  promissory  note  of  Mr.  Wood's  son.  [  156  ] 

"  BOTHBRHITHB   CeMBNT  WoRKS, 

"  24,  Church  Street,  January,  1848. 

"Five  years  after  date  hereof  I  promise  to  pay  Mrs.  Eleanor 
Bishop,  or  to  her  order,  five  thousand  pounds  for  value  received, 
together  with  interest  for  the  same  at  the  rate  of  five  per  cent,  per 
annum  until  discharged. 

"  5,000/.  and  interest.  "William  Wood,  Junior." 

Then  Mr.  Wood's  guarantee,  which  was  endorsed  on  the  note. 

*'  I  hereby  guarantee  payment  of  the  principal  of  this  note  at  the 
period  within  mentioned,  if  required,  together  with  the  interest  at 
the  rate  of  five  per  cent,  half-yearly,  and  also  the  premium  on  a 
policy  of  assurance  on  the  life  of  William  Wood,  junr.,  dated 
the  Slst  December  last,  for  5,0002.,  annually,  as  it  becomes  due. 

"  William  Wood,  Temple  Bar." 

Lastly,  Mrs.  Bishop's  letter  to  Mr.  Wood,  the  exhibit  D.,  p.  68. 

"  My  dear  Mr.  Wood, 

"  I  am  much  obliged  to  you  for  your  kind  note  and  the  book. 

"  With  regard  to  the  400Z.  which  you  have  been  good  enough  to 
have  placed  to  my  account,  I  should,  if  you  please,  like  it  to  remain 
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Bishop      as  it  is  at  present,  because  I  trust  by  July  next  to  be  able  to  repay 

Ck)nNTKS8  OF  ^^  l^st  200Z.    I  have  found   a  tenant  for  my  house,  but  only 

jBRSBy.      mi  jjjjQ  igj  Qf  June;  however  he  may  possibly  stay   on  a  little 

longer,  which  will  be  all  in  favour  of  my  liquidating  my  appalling 

debt  of  400i." 

[  157  ]  The  Solicitor 'General,  for  the  plaintiff,  [referred  to  the  evidence 

and  cited  Blair  y.  Bromley  (i)  and  SandUands  v.  Marsh  {2)']  : 

The  extent  to  which  partners  make  each  other  liable  as  agents, 
goes  beyond  that  which  is  strictly  their  ordinary  and  usual  course  of 
business ;  it  goes  to  that  which  is  so  near  akin  to  their  ordinary 
course  of  business,  that  persons  dealing  with  a  partner  may  fairly 
and  reasonably  conclude  that  it  is  in  their  usual  course  of  business, 
and  that  was  the  case  here.  The  money  did  find  its  way  into  the 
Bank;  it  was  drawn  out  by  a  cheque,  signed  it  is  true  by  the 
[  •iss  ]  plaintiff,  but  that  cheque  was  obtained  by  *the  fraud  of  Wood, 
one  of  the  partners,  and  his  copartners  were  affected  with  know- 
ledge of  his  fraud.  In  getting  the  money,  and  afterwards  the 
cheque,  Wood  acted  so  that  the  plaintiff  could  scarcely  avoid 
believing  that  the  dealing  was  part  of  the  ordinary  course  of 
dealing  of  Child  &  Go. 

With  him  Mr.  Caima,  [who  referred  to  Rapp  v.  Latham  (3)]  : 

Here  the  produce  of  the  bonds,  it  is  admitted,  came  into  the  hands 
of  the  firm,  and  they  must  discharge  themselves.  How  do  they  do 
that  ?  Why,  by  showing  that  they  were  authorized  to  pay  a  cheque 
to  bearer;  but  that  cheque  was  itself  obtained  by  one  of  the 
partners  by  fraud.  That  was  no  valid  authority  to  the  partners  to 
pay,  no  more  than  if  the  cheque  had  been  forged  by  one  of  the 
partners.  [He  cited  Stone  v.  Marsh  (4),  Marsh  v.  Keating  (6), 
Sadler  v.  Lee  (6),  and  other  cases.] 
[  159  ]  The  next  question  is,  were  the  acts  done  by   the  absconding 

partner  within  the  scope  of  the  business  of  the  Bank,  (He  referred 
to  a  passage  in  the  answer,  which,  he  argued,  went  the  length 
of  showing  that  the  firm  did  undertake  to  find  investments  for  their 
customers (7).)  If  so,  then  the  fact  of  Wood  fraudulently  represent- 
ing the  securities  to  be  good,  when  they  were  in  fact  no  security  at 

(1)  71  R  E.  213  (2  Ph.  354).  (5)  37  R.  E.  75  (2  CL  &  Fin.  250). 

(2)  2  B.  &  Aid.  673.    Seo  28  E.  E.  (6)  63  E.  E.  95  (6  Beav.  324). 

603,  w.  (7)  [See  on  this  point  the  judgment 

(3)  21  E.  E.  495  (2  B.  &  Aid.  795),        The    answer   is  not  set  out    in    the 

(4)  30  E.  E.  420  (6  B.  &  C.  651).  original  report.-0.  A.  S.] 
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all,  cannot  afifect  the  case.    But  even  if  the  transaction  was  beyond       Bishop 
the  scope  of  the  business,  if   a  partner  makes  a  representation  in  countess  op 
reference  to  a  dealing  beyond  the  scope  of  the  business,  and  the      Jebsky. 
other  partners  know  that  such  dealing  is  going  on  and  take  no 
steps  in  it,  they  are  bound.    (He  referred  to  the  evidence  showing 
the  knowledge  of  the  other  partners.) 

Mr,  Cotton  appeared  for  Lady  Jersey. 

Mr.  WiUcock  and  Mr.  Ogle,  for  the  other  defendants. 

Thb  Vice-Ohancbllob,  without  calling  on  the  other  side : 

I  am  quite  satisfied  the  plaintifif  cannot  succeed.  I  cannot  but 
feel  great  sympathy  for  her,  but  the  ground  of  my  sympathy  is 
simply  that  she  is  a  female ;  if  this  had  been  the  case  of  a  male,  I 
should  have  felt  neither  doubt  nor  sympathy.  The  question  is 
one  simply  of  law, — whether,  as  between  the  plaintifif  and  certain 
other  persons,  both  innocent,  she  or  they  must  sufifer.  In  1842 
the  plaintiff's  husband  died;  she  then  continued  to  bank  with 
Messrs.  Child ;  one  of  the  partners  was  Mr.  Wood,  and,  as  is  very 
usual  in  great  firms,  where  some  take  the  business  of  one  customer 
and  some  that  of  another,  it  happened  that  Mr.  Wood  attended 
principally  to  any  matters  of  business  which  the  plaintifif  had 
to  transact  with  the  firm.  Towards  the  end  of  1847  the  plaintifif, 
it  seems,  entertained  doubts  whether  the  ^security  of  Dutch  bonds  [  *160  ] 
was  sufi&cient,  and  consulted  Wood  upon  it;  Wood  told  her  he 
thought  they  were  a  safe  security,  however  he  recommended  her  to 
sell  them  and  invest  on  other  securities,  representing  to  her  that 
an  opportunity  then  ofifered  for  obtaining  for  her  better  interest  on 
a  safe  investment;  she  accordingly  gave  a  direction  to  have  the 
bonds  sold.  (The  first  document,  set  out  on  p.  59.)  Now  the 
complaint  made  is  not  about  selling  the  Dutch  bonds,  for  the 
money  produced  by  that  sale,  about  8,OO0L,  came  safely  into  the 
hands  of  the  Bank,  and  was  duly  credited  by  them  to  the  plaintiff. 
There  was  then  a  later  conversation  between  Wood  and  the  plaintifif, 
in  which  Wood,  a&  she  states,  represented  that  he  could  lay  out  for 
her  ByOOOl.  on  good  security.  From  her  cross-examination  it 
appears  that  Wood  represented,  and  the  plaintifif  well  understood, 
that  the  person  who  wanted  the  money  was  Wood's  own  son. 
Nothing,  it  seems,  was  then  said  about  Jackson ;  all  she  knew  was 
that  Wood  represented  that  the  lending  of  the  6,000{.  would  be  to  his 
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Bishop  own  son.  She  suggested  the  propriety  of  consulting  her  friends ; 
CouNTBss  OP  but  she  yielded  to  the  reasoning  of  Wood  against  her  doing  so. 

JKB8EY.  jjq^  jjjg  tOiCiB  referred  to  in  the  evidence  on  that  point  no  doubt 
show  a  great  fraud  upon  her  on  the  part  of  Wood ;  Wood  evidently 
designed  to  get  the  money  lent  to  his  own  son,  without  any,  that  is, 
without  any  proper,  security ;  and  he  misled  her.  At  his  sugges- 
tion she  signed  and  delivered  to  him  a  cheque  for  5,000Z.,  which  he 
prepared,  and  the  bankers  cashed  it  in  the  ordinary  course.  (His 
Honour  then  referred  to  the  cheque  for  5,000Z.)  On  this  it  has 
been  observed,  that  it  was  made  payable  to  Jackson ;  I  think  it 
quite  immaterial  to  whom  it  was  made  payable,  as  it  was  a  common 
cheque  payable  to  bearer.  Now,  so  far  the  bankers  had  done 
nothing  wrong ;  they  had  done  their  ordinary  and  regular  duty  as 
bankers. 

[  161  ]  But  then  it  is  said  that  she  was  induced  by  fraud  to  give  the 

cheque  by  which  the  5,0002.  was  drawn  out ;  tbat  she  was  led 
to  draw  it  by  Wood's  fraudulent  representations ;  and  that  as  those 
representations  were  made  by  one  of  the  partners  of  the  Bank,  at 
the  Bank,  and  he  was  consulted  by  the  plaintiff  as  one  of  the 
partners,  therefore,  it  was  a  transaction  in  respect  of  which  the 
other  partners  were  liable.  Now,  taking  the  plaintiff's  own 
evidence,  and  without  pressing  too  much  on  the  circumstance 
of  its  being  the  party's  evidence  in  her  own  favour,  what  is  the 
fair  inference  to  be  drawn  from  that  evidence?  (His  Honour 
referred  to  the  evidence  on  the  subject  of  what  passed  between  the 
plaintiff  and  Wood  as  to  the  security.)  Now  if  that  is  considered,  it 
must  lead  to  one  or  other  of  these  two  theories.  Either  that  Wood 
said  in  express  terms  (which  is  wholly  improbable),  "  I  am  recom- 
mending to  you  this  investment  as  a  partner  and  on  behalf  of 
the  firm ; "  or,  secondly  (and  this  is  the  supposition  that  I  adopt), 
that  the  plaintiff,  without  any  thing  expressly  said  on  the  part 
of  Wood,  being  unaccustomed  to  business,  took  it  for  granted,  the 
conversation  taking  place,  and  Wood's  representations  being  made 
to  her,  in  the  rooms  of  the  banking-house,  that  what  was  said  came 
as  from  the  Bank  That,  I  think,  is  the  fair  inference  from  her 
evidence.  There  is  another  inference  which  I  draw  from  it  without 
feeling  any  doubt,  viz.,  that  Wood  never  said  that  he  undertook 
to  find  her  some  good  investment  generally,  without  mentioning 
what.  She  was  not  led  to  suppose  that ;  she  knew  that  the  person 
for  whom  the  money  was  wanted  was,  not  the  Government,  nor  the 
Bank  of  England,  but  Mr.  Wood's  own  son.     She  knew  perfectly 
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well  that  Wood  was  recommending,  not  an  investment  in  the  funds,       Bishop 

nor  generally  any  safe  investment,  but  a  particular  investment  in  countesb  op 

the  hands  of  *Wood's  own  son.    No  doubt  she  expected  a  good      Jersey. 

r  162  I 
security  would  be  given  by  Wood's  son ;  and  when  Wood  gave  her 

the  son's  promissory  note,  and  endorsed  on  the  back  of  it  his  own 

guarantee,  and  gave  her  the  policy  of  assurance,  he  no  doubt  gave 

her  those  documents  meaning  her  to  suppose,  as  she  did  suppose, 

they  were  a  good  security ;  and  undoubtedly  he  committed  a  great 

fraud  upon  her. 

But  Wood's  recommendation  could  not  have  been  reasonably 
understood  to  be  on  behalf  of  the  firm.  How  can  I  suppose  any 
one  could  reasonably  consider  that  when  a  partner  in  a  Bank 
receives  the  customer's  money,  by  means  of  the  customer's  cheque, 
and  recommends  it  to  be  laid  out  on  a  loan  to  his  own  son,  suqh 
recommendation  is  made  on  behalf  of  all  the  partners  ?  Can  I, 
because  the  plaintiff  chose  so  to  deal,  hold  the  defendants  liable  on 
the  ground  that  the  representations  of  Mr.  Wood  were  understood 
by  her  to  be  made  on  behalf  of  the  firm  ?  Or  how  can  the  circum- 
stance that  the  person,  to  whom  the  cheque  was  delivered,  induced 
the  drawer  by  fraud  to  deliver  it  to  him,  make  the  bankers  who 
paid  it  liable  ?  I  do  not  think  it  has  that  effect,  although  that 
person  was  himself  a  partner. 

Then  it  is  said  that  it  is  the  practice  of  bankers  generally  to 
invest  the  money  of  their  customers  for  them.  But  it  is  notorious 
that  their  practice  is,  not  to  act  for  their  customers  as  money 
scriveners  or  agents  generally,  to  find  investments  for  their  money, 
— but  if  a  customer  sends  them,  with  a  power  of  attorney,  a  letter 
of  instructions,  directing  them  to  sell  a  particular  sum  of  stock, 
they  will  do  so ;  or,  if  the  customer  wishes  a  particular  investment 
in  the  funds,  and  directs  them'  to  lay  out  his  money  in  the  purchase 
of  particular  stock,  and  debit  him  *with  the  amount,  they  will  do  [  *163  ] 
so  ;  and  when  they  do,  be  it  observed,  they  do  so  ordinarily  without 
a  cheque,  but  on  a  particular  letter  of  instructions.  But  how  does 
that  practice  apply  to  this  case  ? 

It  is  not  within  the  scope  of  the  business  of  bankers  to  seek  or 
make  investments  generally  for  their  customers. 

Then  it  is  argued,  that  if  the  transaction  was  beyond  the  scope  of 
the  business  of  the  defendants  as  bankers,  still  they  had  notice  of  it, 
and  it  was  their  duty  to  prevent  it.  (His  Honour  read  the  evidence 
on  this  point.)  Now,  so  far  as  this  evidence  goes,  it  is  an  admission 
by  a  person  not  a  partner  at  the  time,  and  an  admission,  not  that 
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Bishop      the  partners  knew  of  the  transaction  at  the  time  it  took  place,  but 

►uNTEss  OP  *^^*  "some  of  their  people"  knew  of  it  before  Wood  absconded. 

Jebsey.  This  affords  no  inference  that  any  partner  knew  of  it  before  the 
absconding.  Besides,  what  is  it  that  was  known?  Why,  that 
Wood  had  induced  the  plaintiff  to  lend  money  to  his  son.  Even  if 
some  of  the  firm  knew  that  the  plaintiff  had  lent  the  money  to 
Wood's  son,  there  is  no  evidence  that  it  was  known  to  any  body  at 
any  time  what  were  the  representations  that  Wood  had  made.  It 
appears  to  me  that  there  is  no  ground  for  assuming  that  the  partners 
knew  anything  at  all  about  the  transaction  at  the  time  it  took  place ; 
and  there  is  nothing  to  show  that  they  knew  anything  till  after 
Wood  bad  absconded :  I  cannot  say,  at  least,  that  they  so  knew  of 
the  transaction  as  to  make  it  their  business  to  interfere. 

With  regard  to  the  cases  cited,  SandUands  v.  Marsh  does  not  come 
nearly  up  to  this  case.    In  that  case  it  was  the  regular  practice  of  the 

L  *164  J  firm  to  do  the  l)usiness  *that  was  done.  The  ground  of  the  decision 
was,  however,  that  even  assuming  the  investment  of  the  money  in 
the  purchase  of  annuities  to  be  ultra  the  general  scope  of  their 
business,  yet,  inasmuch  as  the  investment  was  made  by  the  firm, 
all  the  partners  were  liable.  Nor  does  Sadler  v.  Lee^  nor  Blair  v. 
Bromley,  come  up  to  this  case.  In  the  latter  case,  the  firm  was  in 
the  habit  of  acting  as  money  scriveners,  and  the  business  was  done 
by  the  firm.  None  of  the  cases  cited,  indeed,  go  beyond  this,  that  to 
make  the  partnership  generally  liable,  the  business  must  be  within 
the  scope  of  its  ordinary  business,  or  be  conducted  through  the 
instrumentality  of  the  firm. 

His  Honour  then  commented  on  the  entries  in  the  plaintiff's 
account  of  the  two  half-yearly  payments  of  interest,  as  paid  in  by 
Jackson,  which  he  was  of  opinion  had  no  effect  as  against  tlie 
defendants,  and  concluded  by  stating  that  he  decided  the  case 
without  any  doubt  whatever. 

The  bill  was  dismissed  with  costs  ;  Lady  Jersej^  however,  by  her 
counsel,  waiving  her  costs. 
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Previously  to  the  Married   Women's   Property  Act,    1882,  a  married  1864. 

voman  having  a  life  estate  in  personalty  to  her  separate  use,  with  a  general        ^^^»  23. 
power  of  appointment  by  will,  did  not,  by  exercising  that  power,  make  the 

property  applicable  to  the  payment  of  such  of  her  engagements  in  the  nature  ™demlkt, 
of  debts,  as  would  be  chargeable  against  her  separate  estate,  except  possibly        r  A-  \ 
where  the  debts  had  been  incurred  by  fraud  {eeepost,  p.  173).  L        J 

The  principal  question  for  determination  on  the  hearing  of  these 
causes  on  further  directions,  was  whether,  in  the  case  of  a  married 
woman  having  a  general  power  of  appointment  by  will,  and 
exercising  that  power,  the  appointed  property  is  applicable  to  the 
payment  of  her  debts  or  engagements  in  the  nature  of  debts. 

The  facts  were  as  follows  : 

By  a  settlement  made  on  the  marriage  of  Miss  Hussey  with  her 
first  husband,  Mr.  Yaughan,  dated  the  27th  April,  1881,  and  a  subse- 
quent deed  of  revocation  and  new  appointment  dated  the  26th  April, 
1887,  certain  freehold  and  leasehold  estates  and  personal  property 
(all  belonging  to  her)  were  conveyed  and  assigned  to  trustees.  The 
trusts  of  the  freehold  estates  were,  during  the  life  of  Miss  Hussey, 
to  pay  the  yearly  rents  and  profits  to  such  persons  and  for  such 
purposes  as  she,  notwithstanding  the  then  intended  or  any  future 
coverture,  should  by  writing  (but  not  by  any  mode  of  anticipation) 
appoint ;  and  in  default  of  appointment,  into  her  proper  hands  for 
her  separate  use,  independently  of  her  then  intended  or  any  future 
husband,  and  upon  her  single  receipt  for  the  same ;  and  after  her 
decease,  the  freehold  estates  were  to  be  in  trust  for  such  persons  and 
for  such  purposes  as  she  should  by  will,  attested  by  three  witnesses, 
notwithstanding  coverture,  appoint ;  and  in  default  of  appointment, 
in  trust  for  her  (Miss  Hussey),  her  heirs  and  assigns,  and  so  that 
her  intended  husband  should  not  be  *tenant  by  the  curtesy.  The  [  *^66  ] 
trusts  of  the  leaseholds  were  the  same  as  those  of  the  freeholds, 
except  that,  in  default  of  appointment  by  her  will,  the  leaseholds 
were  to  be  in  trust  for  all  the  children  of  the  marriage  who,  being 
sons,  should  attain  twenty-one,  or  die  leaving  issue,  or,  being 

(1)  This  case  was  not  followed  by  execution  of  a  general  testamentary 

Hall,  V.-O.,  in  In  re  Harvey's  Estate,  power  by  a  married  woman  makes 

Gforf/rcyv.Zrar&e«(1879)13CLD.216,  the  property  appointed  liable  to  her 

49  L.  J.  Ch.  3,  but  that  case  has  been  engagements  as  if  the  same  formed 

questioned :  see  In  re  Roper  (1888)  39  part  of  her  separate  estate :  see  s.  4  of 

Ch.D.483,58L.J.  Ch.215,59L.T.203,  the  Married  Women's  Property  Act, 

nrhere  the  subsequent  cases  upon  this  1882. — 0.  A.  S. 
point  are  referred  to.    Since  1882  the 
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daughters,  should  attain  twenty-one  or  marry.     The  trusts  of  the 
personalty  were  in  all  respects  the  same  as  those  of  the  leaseholds. 

Mr.  Vaughan  died  in  1838,  leaving  Mrs.  Vaughan  and  two  children 
of  the  marriage  him  surviving. 

Mrs.  Vaughan,  being  a  widow,  made  her  will,  dated  80th  July, 
1889,  whereby  she  exercised  her  general  powers  of  appointment  as 
to  the  freeholds,  leaseholds  and  other  personal  property,  chiefly  in 
favour  of  her  two  children. 

On  the  27th  August,  1842,  Mrs.  Vaughan  married  Lord  Dunboyne, 
and  on  that  occasion  a  settlement  was  executed,  dated  25th  August, 
1842,  whereby  Mrs.  Vaughan  assigned  to  trustees  all  the  personal 
estate  which  she  was  then  possessed  of  or  entitled  to  (except  a 
certain  sum  of  2,000/.),  upon  the  following  trusts,  viz.,  upon  trust 
for  such  persons  and  for  such  purposes,  and  in  such  manner  as  Mrs. 
Vaughan  by  any  writing  under  her  hand  or  by  her  last  will  and 
testament  should,  whether  covert  or  sole,  direct,  limit  or  appoint ; 
and  in  default  of  appointment,  in  trust  for  Mrs.  Vaughan  during  her 
life,  [for  her  separate  use,  and  after  her  decease,  in  case  no  such 
disposition  should  be  made  by  her,]  upon  certain  trusts  for  the 
benefit  of  her  children,  whether  by  Mr.  Vaughan  or  by  Lord 
Dunboyne ;  and  if  no  child  should  become  entitled  under  those 
trusts,  in  trust  for  the  survivor  of  Mrs.  Vaughan  and  Lord 
Dunboyne.  And  there  was  a  covenant  by  Lord  Dunboyne,  that  any 
property  to  which  Mrs.  Vaughan  should  become  entitled  during  the 
marriage  should  be  settled  on  the  same  trusts. 

This  settlement  did  not  afifect  the  property  comprised  in  the 
settlement  of  1881. 

For  some  reason,  which  is  not  apparent,  the  marriage  of  1842 
was  concealed,  or  was  treated  by  the  parties  as  if  it  was  invalid 
(although  it  has  now  been  found  to  have  been  a  valid  marriage),  and 
Mrs.  Vaughan  continued  to  pass  under  that  name,  and  to  act  and 
deal  as  if  she  were  the  widow  of  Mr.  Vaughan ;  and  on  the  19th 
December,  1848,  another  marriage  ceremony  was  performed  between 
her  and  Lord  Dunboyne,  and  another  settlement  dated  16th 
December,  1848,  was  executed,  which  was  substantially  to  the  same 
e£fect  as  that  of  August,  1842. 

In  March,  1848,  Lady  Dunboyne,  acting  under  the  name  and 
description  of  Mrs.  Vaughan,  widow,  borrowed  4,500Z.  of  George 
Gates,  and  to  secure  the  repayment  thereof,  she  executed  to  him  a 
mortgage,  or  what  purported  to  be  a  mortgage,  of  some  property, 
dated  7th  of  March,  1843;  and  the  mortgage  deed  contained  the 
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common  covenant  by  her  for  repayment  of  the  money.  As  she  was 
then  a  married  woman,  this  transaction  was  ^admitted  by  Gates  to 
be  void  as  a  mortgage ;  but  he  claimed  to  be  a  creditor  of  Lady 
Dunboyne  under  the  covenant. 

Mr.  Waugh  also  claimed  to  be  a  creditor  of  Lady  Dunboyne  under 
a  similar  transaction,  dated  24th  June,  1848.  And  Mr.  AUaway 
also  claimed  to  be  a  creditor  of  Lady  Dunboyne,  by  virtue  of  a  bond 
for  1002.  dated  18th  February,  1886,  under  the  hands  and  seals  of 
Mr.  and  Mrs.  Vaughan.  These  three  persons  claimed  to  be  creditors 
by  specialty ;  other  persons  claimed  to  be  simple  contract  creditors 
of  Lady  Dunboyne,  partly  for  money  lent  to  her,  partly  for  goods 
sold  and  delivered,  and  partly  for  work  and  labour  done.  The  dates 
of  the  transactions  with  these  simple  contract  creditors  did  not 
appear,  but  it  was  assumed  that  they  took  place  after  the  marriage 
in  August,  1842. 

Lady  Dunboyne  died  on  the  8th  December,  1846. 

With  respect  to  the  freehold  estates  comprised  in  the  settlement 
of  1881,  it  was  assumed  in  argument,  and  the  Court  thought  there 
was  no  doubt,  that,  by  the  Wills  Act,  1  Vict.  c.  26,  sect.  18,  the  will 
made  by  Mrs.  Vaughan,  in  1889,  was  revoked  by  her  marriage  with 
Lord  Dunboyne,  so  far  as  related  to  those  freehold  estates,  inasmuch 
as  those  estates  would,  by  virtue  of  the  limitations  of  the  settlement, 
pass  to  her  heir  in  default  of  appointment.  With  respect,  however, 
to  the  leaseholds  and  other  personal  estate,  which  by  the  limitations 
of  the  settlement  would  not,  in  default  of  appointment,  pass  to  her 
executor  or  administrator,  or  the  person  entitled  as  her  next  of  kin 
under  the  Statute  of  Distributions,  the  Master  had  found  that  the 
will  was  not  revoked  by  the  marriage,  and  that  was  not  questioned. 
No  one  has  impugned  *tl)at  finding ;  and  the  Court  did  not  see  any 
reason  to  question  its  correctness. 

The  persons  who  claimed  to  be  creditors  of  Lady  Dunboyne, 
insisted  that  the  Court  ought  to  apply  to  this  case  that  principle  of 
equity,  by  which  property  which  has  been  appointed  to  volunteers 
in  exercise  of  a  general  power  of  appointment,  is  made  available  to 
the  payment  of  the  appointor's  debts ;  and  they  claimed  to  be  paid 
their  debts  out  of  the  leaseholds  and  other  personal  property  com- 
prised in  the  settlement  of  1881,  which  was  appointed  by  the  will 
of  Mrs.  Vaughan. 

Mr.  Daniell  for  the  plaintiff,  one  of  the  children,  and  the  heir- 
at-law  of  Lady  Dunboyne,  [cited  Holmes  v.  CogJiill(l)  and  other 

(1)  6  B.  E.  166  (7  Ves.  498). 
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older  cases]  to  show  that  the  power  must  be  exercised^  in  order  to 
make  the  estate  of  the  donee  of  the  power  assets  for  the  ^purpose 
of  letting  in  his  creditors.    He  cited  also  Jenney  v.  Andrew8{\). 

Clearly  the  children  may  elect  to  take  by  the  settlement  instead 
of  under  the  appointment ;  and  if  they  did,  their  interest  would  be 
paramount  to  the  appointment. 

Mr.  Greene  with  him  : 

It  is  admitted  that  Gates  is  only  a  general  creditor.  The  power 
is  a  power  to  appoint  only  by  will ;  that  is  very  distinct  from  a 
general  power,  under  which  the  donee  may  obtain  the  absolute 
enjoyment  of  the  property.  Under  such  a  power  as  this  he  cannot : 
George  v.  MiUhanke  (2).  Besides,  this  is  the  case  of  a  feme  covert ; 
at  law  she  can  have  no  debts ;  she  has  no  estate  whatever,  except 
in  this  Court :  she  is  not  to  be  put  upon  the  same  footing  as  a 
person  sid  juris ;  qtioad  the  appointed  fund,  she  had,  and  could 
have,  no  creditors :  Owens  v.  Dickenson  (3).  In  Hughes  v.  Welis  (4) 
there  was  a  dictum,  but  no  decision. 

Mr.  Wilcock  and  Mr.  Faber  for  Harvey  and  his  wife,  the  other 
child  of  Lady  Dunboyne.    *    *    * 

Mi:  BaUy  for  Gates,  the  creditor  : 

*  *  Whenever  a  person  has  a  general  power,  by  which  he  could 
make  the  property  his  own,  he  shall,  if  he  has  exercised  it  at  all,  be 
treated  as  exercising  it  so  as  to  make  it  his  own  for  the  purpose  of 
paying  his  debts.  He  cited  Thompson  v.  Tmvne{h)^  Heatley  v. 
*Thomas(e)f  Jenney  v.  Andreivs  {\jy  Petre  v.  Petre(7),  and  NaU 
V.  Punter  {%). 

Mr.  Smythe  with  him.     *     ♦     * 

On  the  22nd  December  Mr.  Greene  replied  : 

^  *  It  is  now  well  settled  that  a  life  estate,  with  power  to  appoint 
by  will  only,  does  not  give  an  absolute  estate  :  Hixon  v.  Oliver  (9),  Doe 
V.  Thorley  (10),  Archibald  v.  Wright  (11).  These  cases  I  refer  to,  to 
show  the  distinction  between  property  and  power.     ♦     *     The 


(1)  23  R  R  216  (6  Madd.  264). 

(2)  7B.  E.  157(9Ve8.  190). 

(3)  54  R,  R.  195  (1  Cr.  &  Ph.  48). 

(4)  89  R  R.  651  (9  Hare,  749). 

(5)  2  Vera.  319. 

(6)  10  R.  R  122  (15  Ves.  596). 


(7)  92  R.  R  77  (14  Beav.  197). 

(8)  35  R  R.  188  (5  Sim.  556). 

(9)  9  R  R  148  (13  Ves.  108). 

(10)  10  R  R  352  (10  East,  438). 

(11)  47  R  R  195  (9  Sim.  161). 


VOL.  C] 


1853.    CH,    2  DREW.  176—177. 


69 


question  is  here  whether  the  property  appointed  is  separate 
estate. 

To  sum  up,  1.  The  cases  cited  have  reference  only  to  the 
administration  of  separate  estate,  not  to  the  question  what  creates 
separate  estate. 

2.  There  can  be  no  liability  in  a  married  woman,  except  in 
reference  to  separate  estate ;  it  cannot  go  beyond  that. 

S.  The  intention  of  such  a  power  as  this,  is  not  to  create  separate 
estate ;  the  married  woman  cannot  in  any  sense  acquire  under  it 
the  enjoyment  of  separate  estate ;  and  she  cannot  make  it  separate 
estate  after  her  death ;  and  no  case  has  extended  the  jurisdiction 
over  the  acts  of  married  women  so  far  as  is  asked  in  this  case. 
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The  CouM  took  time  to  consider ;  and,  on  the  28rd  February, 
1854,  the  VieE-CHANCELLOR  delivered  judgment.  After  stating  the 
facts  and  the  claims  of  the  creditors,  his  Honour  proceeded  thus  : 

The  appointees  resist  this  claim  on  several  grounds. 
1st.  They  insist  that  the  principle  is  not  applicable,  even  in  the 
case  of  a  man,  where  (as  in  the  present  case)  the  power  is  only  to 
be  exercised  by  will,  and  not  by  deed. 

No  authority  whatever  is  adduced  in  support  of  this  proposition. 

It  is  admitted  that  if  the  power  authorizes  *its  being  executed  by 

deed  or  will,  and  the  donee  exercises  it  by  will,  the  principle  will 

apply.    Now,  it  is  not  the  mere  possession  of  the  power,  but  the 

exercise  of  the  power,  which  can  ever  give  occasion  to  the  application 

of  the  principle  ;  and  if  it  will  be  applied  at  all  where  the  power  is 

exercised  by  will,  I  do  not  see  what  difference  it  can  make  whether  the 

power  did  or  did  not  authorize  its  exercise  by  deed  as  well  as  by  will. 

In  Jenney  v.   Andreics  (i)   the  very  case  was  presented  of  an 

appointment  by  will  under  a  general  power,  which,  by  the  terms  of 

its  creation,  only  authorized  the  donee  to  exercise  it  by  will.    It 

does  not  seem  to  have  occurred  to  the  counsel  for  the  appointees  to 

argue  the  point  now  insisted  upon ;  the  only  question  argued  was, 

whether  among  the  creditors  of  the  appointor,  whose  debts  were  to 

be  paid  out  of  the  appointed  fund,  creditors,  who  were  such  at  the 

time  of  the  bankruptcy  of  the  appointor,  should  be  included.     Sir 

J.    Leach,   Vice-Chancellor,   expressed   himself  in   these    terms : 

•*  Where  there  is  a  general  power  of  appointment  by  will,  and  an 

appointment  is  made,  the  appointee  is  a  trustee  for  creditors  ;  but 

it  is  not  for  creditors  at  the  time  of  the  execution  of  the  will,  but  at 

(1)  23  B.  B.  216  (6  Madd.  264). 
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the  death  of  the  testator."  This  declaration  of  Sir  J.  Leach's 
opinion  would  be  sufficient  authority  for  me,  even  if  I  had  any 
doubt  upon  the  point. 

The  second  ground  upon  which  the  appointees  insist  is  this,  that 
whereas  the  principle  applies  only  where  the  appointment  is  made 
in  favour  of  volunteers,  in  the  present  case  the  appointees  are  not 
volunteers,  because  they  are  not  strangers  to  the  settlement,  but 
the  children,  who,  by  its  provisions,  are  to  take  in  default  of 
appointment.  *It  appears  to  me  that  this  contention  is  altogether 
founded  on  a  misconception  of  the  term  "  volunteers  '*  as  used  with 
reference  to  persons  in  whose  favour  an  appointment  is  made  under 
a  general  power.  Every  one  in  such  case  is  a  "volunteer"  to 
whom  or  in  whose  favour  the  appointor  is  under  no  obligation 
to  appoint  the  property.  The  interest  given  by  the  settlement  to 
the  children,  in  default  of  appointment,  is  one  thing ;  the  interest 
wliich  they  take  by  virtue  of  the  appointment  is  another  and  a  very 
different  interest;  and  though  it  is  true  that  they  are  not  volunteers 
with  respect  to  the  former,  yet  that  interest  is  destroyed  by  the 
execution  of  the  power,  and  the  interest  which  they  take  under  the 
appointment  they  owe  to  the  voluntary  act  and  bounty  of  the 
appointor ;  and  in  respect  of  this  latter  interest  they  are  mere 
volunteers,  just  as  much  as  any  strangers  would  be  in  whose  favour 
the  donee  of  the  power  might  have  thought  fit  to  exercise  it. 

The  third  ground  taken  by  the  appointees  is  this :  that  as  the 
equitable  principle  in  favour  of  creditors  does  not  apply  to  the  case 
of  a  limited  power,  though  exercised,  nor  to  the  case  of  a  general 
power  unexercised,  it  ought  not  to  apply  to  the  case  of  a 
general  power,  when  only  exercised  to  a  limited  extent,  which 
it  is  said  is  the  case  here.  By  the  term  "  limited  power  "  I  pre- 
sume is  meant  a  special  power,  i.e.,  a  power  to  appoint  to  special 
objects;  and  by  the  term  '*  exercised  to  a  limited  extent"  must  be 
meant  exercised  in  favour  of  special  objects.  If  such  be  not  the 
sense  in  which  it  is  intended  to  employ  those  terms,  I  have  failed 
to  apprehend  the  argument.  The  children,  then,  in  whose  favour 
the  appointment  is  made,  are  thus  assumed  to  be  special  objects. 
Special  objects  of  what  ?  Not  special  objects  of  the  power  ;  for  if 
that  were  so,  the  power  would  not  be  a  general,  but  a  special  power. 
The  only  sense  in  which  *they  can  be  called  special  objects  is,  that 
as  the  settlement  gives  them  an  interest  in  default  of  appointment, 
they  are  so  far,  and  to  the  extent  of  that  interest,  special  objects  of 
the  settlement,  if  the  power  be  not  exercised.    But  the  settlement 
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itself  provides  that  the  very  interest  in  respect  of  which  alone  they 
are  to  be  regarded  as  special  objects  of  the  settlement  will  be 
destroyed  if  the  power  be  exercised  ;  and  they  are  not  special  objects 
quoad  the  appointment  to  be  inade  in  exercising  it,  because  the 
appointment  may  be  made  in  favour  of  any  object  whatever^ 
without  restriction. 

The  fourth  point  insisted  upon  by  the  appointees  is,  that  the 
equitable  principle  in  favour  of  creditors  does  not  apply  to  the 
case  where  the  appointor  is  a  married  woman,  because  she  cannot 
contract  debts,  and  the  appointed  property  does  not,  by  the  effect 
of  the  appointment,  become  settled  to  her  separate  usa  This 
argument  renders  it  necessary  that  I  should  consider  the  question 
whether  a  married  woman,  who,  by  the  fixed  general  rule  of  law 
is  incapable  of  contracting  debts,  is  regarded  by  courts  of  equity  as 
being  to  any,  and  what  extent,  capable  of  so  doing. 

Although,  from  an  early  period,  courts  of  equity  had  so  far 
departed  from  the  settled  rules  of  law  w^ith  respect  to  a  feme  covert, 
as  to  admit  of  property  being  settled  in  trust  for  her  separate  use, 
and  had  established  the  principle  that,  with  respect  to  the  property 
so  settled,  she  should  be  considered  a  feme  sole,  quoad  the  capacity 
of  enjoying  and  the  capacity  of  disposing  of  that  property,  it  is 
remarkable  how  long  and  steadily  they  refused  to  grant  to  her  the 
other  capacity  of  a  fetne  sole,  that  of  contracting  debts.  It  might 
very  reasonably  be  considered  that  consistency  required  that  she 
should  have  that  *capacity  to  the  same  limited  extent  to  which  she 
was  constituted  a /erne  sole ;  although  to  have  extended  her  capacity 
of  contracting  debts  beyond  that  limit  would  have  been  clearly  a 
violation  of  all  principle.  But  so  deeply  were  courts  of  equity 
impressed  with  the  propriety  of  adhering  to  the  rule  of  law  by 
which  a  married  woman  is  incapable  of  contracting  a  debt,  that 
they  would  not  recognize  in  her  the  capacity  of  doing  so  at  all,  not 
even  to  the  same  limited  extent  to  which  they  had  constituted  her 
9k  feme  sole.  After  a  time,  however,  being  pressed  by  the  injustice 
of  allowing  her,  after  having  deliberately  and  solemnly  entered  into 
an  engagement  for  the  payment  of  money,  to  continue  in  the 
enjoyment  of  her  separate  property  without  paying  her  creditors, 
the  Courts  at  first  ventured  so  far  as  to  hold,  that  if  she  made 
a  contract  for  payment  of  money  by  a  written  instrument  with 
a  certain  degree  of  formality  and  solemnity,  as  by  a  bond  under  her 
hand  and  seal,  in  that  case  the  property  settled  to  her  separate  use 
should  be  made  liable  to  the  payment  of  it ;  and  this  principle  (if 
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vauohah  principle  it  could  be  called)  was  Bubsequently  extended  to  instru- 
Vandba-  ments  of  a  less  formal  character,  as  a  bill  of  exchange  or  promissory 
sTBaBN.  jj^j^^  ^^^  ultimately  to  any  written  instrument.  But  still  the 
Courts  refused  to  extend  it  to  a  verbal  agreement  or  other  common 
assumpsit,  and  even,  as  to  those  more  formal  engagements  which 
they  did  hold  to  be  payable  out  of  the  separate  estate,  they  struggled 
against  the  notion  of  their  being  regarded  as  debts,  and,  for  that 
purpose,  they  invented  reasons  to  justify  the  application  of  the 
separate  estate  to  their  payment,  without  recognizing  them  as  debts 
or  letting  in  verbal  contracts.  One  suggestion  was,  that  the  act  of 
disposing  of  or  charging  separate  estate  by  a  married  woman  was 
in  reality  the  execution  of  a  power  of  appointment,  and  that  a 
[  ^181  ]  formal  and  solemn  instrument  in  writing  would  operate  as  *an 
execution  of  the  power,  which  a  mere  assumpsit  would  not  do.  The 
fallacy  of  this  reason  has  been  repeatedly  exposed ;  and  it  has  been 
truly  observed,  1st,  that  it  confounds  two  things  which  are  quite 
distinct  in  their  nature,  power,  and  separate  use ;  2ndly,  that  even 
supposing  the  act  of  disposing  of  separate  estate  by  a  married 
woman  to  be  regarded  as  the  execution  of  a  power,  the  reason 
assigned  violated  the  principle  long  established  with  respect  to 
powers,  that  a  power  could  not  be  executed  by  an  instrument  which 
did  not  refer  either  to  the  power  itself  or  to  the  property  which  was 
the  subject  of  it ;  and  Srdly,  that  if  there  be  several  of  such  instru- 
ments, and  they  are  to  be  regarded  as  successive  executions  of  a 
power,  the  appointees  would  rank  in  the  order  of  the  dates  of  the 
appointments,  whereas  it  is  held,  that  where  the  persons  claiming 
under  such  instruments  are  let  in  upon  the  separate  property  of  the 
party  executing  them,  they  must  stand  pari  passu.  Another  reason 
suggested  was,  that  as  a  married  woman  has  the  right  and  capacity 
specifically  to  charge  her  separate  estate,  the  execution  by  her  of 
a  formal  written  instrument  must  be  held  to  indicate  an  intention 
to  create  such  special  charge,  because  otherwise  it  could  not  have 
any  operation.  To  this  it  has  been  (as,  I  think,  conclusively) 
answered,  1st,  that  the  same  reason  would  apply  with  precisely 
equal  force  to  any,  even  a  verbal,  assumpsit  or  promise ;  2ndly, 
that  it  was  against  all  principle  that  a  specific  charge  on  any  given 
property  should  be  created  by  an  instrument  which  did  not  contain 
the  slightest  reference  to  that  property ;  and  Srdly,  the  last  of  the 
before-mentioned  objections  to  a  written  contract  by  a  feme  cot^ert 
being  treated  as  the  execution  of  a  power,  applies  equally  to 
its  being  treated  as  a  specific  charge;  for  if  it  were  a  specific 
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charge,  the  persons  in  whose  ^favour  such  charges  were  made, 
must  rank  in  the  order  of  their  successive  charges,  and  not  pari 
passu. 

The  inconsistency  of  drawing  this  distinction  between  the  di£ferent 
engagements  of  a  married  woman  having  separate  estate,  with 
reference  to  the  different  forms  in  which  they  are  contracted, 
together  with  the  unsatisfactory  character  of  the  reasons  assigned 
to  justify  such  distinction,  has  forced  itself  more  and  more  on  the 
attention  of  successive  Judges ;  and  a  growing  tendency  has  been 
manifested  to  adopt  a  more  consistent  view,  by  holding,  1st,  that  to 
the  same  extent  to  which  a  married  woman  is,  by  courts  of  equity, 
constituted  a  feine  sole,  with  respect  to  the  capacity  of  enjoying  and 
the  capacity  of  disposing  of  property,  she  ought  also  to  be  regarded 
as  a  feme  sole  with  respect  to  the  capacity  of  contracting  debts,  or 
engagements  in  the  nature  of  debts ;  and  2ndly,  as  a  corollary  of 
the  former,  that  all  such  debts  or  engagements  should  stand  on  the 
same  footing  in  whatever  form  contracted.  I  refer  to  the  observa- 
tions of  Sir  Thomas  Plumbb,  Master  of  the  Bolls,  in  Clinton  v.  Willes, 
mentioned  in  a  note  to  Sugd.  Pow.,  those  of  Lord  Brougham,  in 
Murray  v.  Barlee  (i),  and  particularly  to  those  of  Lord  Cottbnham, 
in  Owens  v.  Dickenson  (2).  In  the  latter  case.  Lord  Gottenham, 
after  showing  that  the  reasons  formerly  assigned  for  making  the 
separate  property  of  a  married  woman  liable  to  her  written  engage- 
ments, viz.,  that  they  should  be  regarded  as  executions  of  a  power, 
or  as  specific  charges,  were  not  tenable,  proceeds  in  these  words: 
"  The  view  taken  of  the  matter  by  Lord  Thurlow  in  Htdme  v.  Tenant 
is  more  correct.  According  to  that  view,  the  separate  property  of 
a  married  woman,  being  a  *creature  of  equity,  it  follows  that,  if 
she  has  a  power  to  deal  with  it,  she  has  the  other  power  incident 
to  property  in  general,  namely,  the  power  of  contracting  debts  to 
be  paid  out  of  it;  and,  inasmuch  as  her  creditors  have  not  the 
means  at  law  of  compelling  payment  of  those  debts,  a  court  of 
equity  takes  upon  itself  to  give  effect  to  them,  not  as  personal 
liabilities,  but  by  laying  hold  of  the  separate  property  as  the  only 
means  by  which  they  can  be  satisfied."  And  in  a  subsequent 
passage  he  says,  '*  I  observe  that,  in  Clinton  v.  WiUes,  Sir  Thomas 
P1.UMEB  suggested  a  doubt  whether  it  was  necessary  they  should  be 
secured  by  writing ;  and  it  certainly  seems  strange  that  there  should 
be  any  difference  between  a  contract  in  writing,  when  no  statute 
requires  it  to  be  in  writing,  and  a  verbal  promise  to  pay.    It  is  an 

(1)  41  E.  R  62  (3  My.  &  K.  209).         (2)  54  B.  E.  195  (1  Or.  &  Ph.  48). 
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artificial  distinction  not  recognized  in  any  other  case.    On  that 
point,  however,  I  give  no  opinion  at  present." 

It  may,  therefore,  I  think,  be  considered  to  be  now  the  doctrine 
of  this  Court,  that  the  engagements  and  contracts  of  a  married 
woman  having  property  settled  to  her  separate  use,  at  least  such  of 
them  as  are  in  writing,  are  to  be  regarded  as  debts,  or  in  the  nature 
of  debts,  and  that  her  property  so  settled  is  liable  to  the  payment  of 
them  as  such,  and  that  this  principle  is  entirely  founded  on  the 
doctrine  of  courts  of  equity,  by  which  she  is  constituted  B,feme  sole 
as  to  that  separate  property.  It  has  not  yet,  indeed,  been  made  the 
subject  of  positive  decision  that  the  principle  embraces  her  verbal 
engagements  or  cases  of  common  assumpsit ;  and,  in  the  seventh 
edition  of  Lord  St.  Leonards'  work  on  Powers,  published  in  1845  (i), 
his  Lordship  observes  (though  without  referring  to  Murray-^.  Barlee 
or  Owens  v.  Dickenson)  that  the  prevailing  opinion  then  was,  that 
her  separate  estate  was  not  liable  *to  general  demands  upon  her. 
Considering,  however,  the  opinions  I  have  referred  to,  and  the 
reason  of  the  thing,  I  think  it  very  probable  that  when  that  question 
arises  for  decision,  it  will  be  decided  in  the  affirmative. 

I  must  observe,  however,  that  a  contract  for  the  payment  of 
money  made  by  a  married  woman  having  separate  estate,  though 
called  a  debt,  is  only  a  debt  siib  modo.  When  compared  with  the 
debt  of  B,feme  sole  or  a  man,  it  lacks  most  of  the  qualities  of  a  debt. 
It  cannot  be  enforced  against  her  person  either  at  law  or  in  equity : 
even  in  a  court  of  equity  it  cannot  be  enforced  against  property, 
real  or  personal,  held  generally  in  trust  for  her  ;  and  though  she  is 
of  course  a  necessary  party  to  a  suit  to  enforce  it  as  against  property 
held  in  trust  for  her  separate  use,  the  suit  must  be  against  the 
trustees  in  whom  that  property  is  vested;  and  the  decree  cannot  go 
against  her  to  pay  it,  but  only  against  the  trustees  to  compel  them 
to  pay  it  out  of  the  separate  estate.  If  she  should  survive  her 
husband,  although  the  creditors  may  have  the  right  in  equity  still 
to  enforce  the  payment  of  the  debts  contracted  during  coverture 
out  of  any  remaining  estate  or  interest  which  was  settled  to  her 
separate  use,  yet  her  person  and  her  general  property  remain  as 
completely  exempt  as  before  from  all  liability,  and  she  could  not  be 
sued  for  it  at  law,  notwithstanding  her  having  become  discovert. 

But  in  whatever  sense  the  contracts  or  engagements  for  the  pay- 
ment of  money,  entered  into  by  a  married  woman  having  separate 
estate,  may  be  called  debts,  or  to  whatever  extent  they  possess  the 

(1)  1  Sugd.  Pow.  206. 
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characteristics  of  proper  debts,  this  at  least  appears  to  me  perfectly 
clear, — that  as  her  capacity  to  contract  them  exists  only  by  reason 
of  her  being,  to  a  certain  limited  extent,  clothed  *by  courls  of  equity 
with  the  character  of  a  feme  sole,  their  efficacy  as  debts  must  be 
confined  within  the  same  Umits  which  circumscribe  her  character 
of  A  feme  sole;  that  is,  within  the  limits  of  the  particular  property 
which  is  expressly  settled  in  trust  for  her  separate  use.  To  give 
effect  to  them  as  debts  to  the  extent  of  those  limits,  would  be 
consistent  with  the  principle  upon  which  she  is  constituted  a  feme 
sole,  and  rendered  capable  of  contracting  them ;  to  give  effect  to 
them  beyond  those  limits,  would  be  a  violation  of  all  principle.  Is 
then  a  married  woman,  in  the  view  of  courts  of  equity,  B,feme  sole  with 
respect  to  a  general  power  of  appointment  of  which  she  is  the 
donee  ?  Or,  to  express  the  same  question  in  different  words,  is  a 
married  woman  held,  even  by  courts  of  equity,  to  possess  the 
capacity  of  executing  an  express  power  of  appointment,  on  the  ground 
that  the  property  comprised  in  the  power  stands  settled  to  her 
separate  use  ?  Clearly  not.  The  capacity  of  a  married  woman  to 
execute  a  power  of  appointment,  and  to  appoint  the  property  which 
is  the  subject  of  the  power,  is  not  the  creature  of  courts  of  equity, 
but  is  equally  recognized  by  courts  of  law,  and  was  so  before  the 
doctrine  of  separate  use  was  established.  Thus  (to  put  the  case  of 
a  legal  power),  if  real  estate  be  limited  to  the  use  of  A.  for  life,  with 
remainder  to  such  uses  as  B.,  a  married  woman,  shall  by  deed  or 
will  appoint,  a  court  of  law,  which  knows  nothing  about  separate 
estate,  holds  her  capable  (though  a  married  woman)  of  executing 
this  power,  and  gives  effect  to  the  estates  created  by  her  execution 
of  it.  And  so  it  does,  if  the  estate  be  limited  to  the  use  of  trustees, 
during  the  life  of  a  married  woman,  in  trust  for  her  separate  use, 
with  remainder  to  such  uses  as  she  shall  by  deed  or  will  appoint. 
And  it  makes  no  difference  whether  the  limitation  in  default  of 
appointment  is  to  herself  or  to  a  stranger.  And  so  when  the 
'equitable  interest  in  any  property,  of  which  the  legal  estate  is 
vested  in  trustees,  is  limited  to  such  persons  and  for  such  purposes 
as  a  married  woman  shall  by.  deed  or  will,  or  by  will  alone,  appoint, 
although  a  court  of  equity  can  alone  take  cognizance  of  it,  as  being 
matter  of  trust,  that  Court  recognizes  and  maintains  her  capacity 
to  exercise  such  power,  and  gives  effect  to  the  estates  and  interests 
created  by  her  execution  of  it,  not  by  virtue  of,  or  with  reference  to, 
the  doctrine  of  separate  use,  or  any  other  doctrine  peculiar  to  equity, 
but  simply  because  in  this  respect  equity  follows  the  law,  and  does. 
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with  respect  to  the  equitable  estate,  just  what  a  court  of  law  would 
do  if  the  power  was  a  legal  one.  Thus,  if  property  be  vested  in 
trustees,  in  trust  during  the  life  of  a  married  woman  to  pay  the  in- 
come to  her  for  her  separate  use,  and  after  her  death  in  trust  for  such 
persons  and  in  such  manner  as  she  shall  by  will  appoint,  although 
a  court  of  equity  deals  with  the  life  estate  with  reference  to  its  own 
peculiar  doctrine  of  separate  use  in  a  married  woman,  giving  her 
the  power  or  capacity  to  dispose  of  the  life  interest  as  if  she  were 
9k  feme  sole,  yet  with  respect  to  the  remainder  from  and  after  her 
death,  it  does  not  deal  with  that  on  the  footing  of  any  such  doctrine ; 
it  does  not  regard  the  power  as  a  trust  for  her  separate  use,  nor 
does  it  recognize  her  capacity  to  exercise  it  on  the  ground  that  she 
is  constituted  a  feme  sole  in  respect  of  it ;  but  it  holds  her  to  be 
capable  of  executing  the  power,  and  gives  effect  to  the  estates  and 
interests  created  by  its  execution,  upon  the  same  grounds  and 
principles  as  govern  courts  of  law  with  respect  to  legal  powers. 
In  fact,  it  treats  the  matter  with  respect  to  the  remainder,  which  is 
the  subject  of  the  power,  exactly  as  it  would  do  if  the  trust  of  the 
life  estate,  instead  of  being  declared  to  be  for  her  separate  use,  was 
expressed  to  be  for  the  married  woman  generally,  without  any 
mention  of  separate  *use  ;  or  as  it  would  do  if  the  trust  of  the  life 
estate  was  declared  in  favour  of  a  third  person.  It  is  true  that 
a  general  power  of  appointment,  given  to  a  married  woman,  enables 
her  to  dispose  of  the  property  by  her  own  sole  and  separate  act, 
independently  of  her  husband ;  and  in  that  one  point  it  bears 
a  resemblance  to  a  trust  for  her  separate  use ;  but  it  is  not  on  that 
account  the  same  thing  as  a  trust  for  her  separate  use.  Indeed, 
how  can  it  be  the  same  thing  as  a  trust  for  her  separate  use,  when 
a  court  of  law,  which  is  a  perfect  stranger  to  the  doctrine  of  separate 
use  in  a  married  woman,  recognizes  it,  if  the  power  be  a  legal  one, 
and  enables  her  to  exercise  it  as  fully  and  effectually  as  a  court  of 
equity.  In  truth,  the  difference  between  a  trust  for  the  separate 
use  of  a  married  woman,  and  a  power  of  appointment  given  to 
a  married  woman,  is  neither  more  or  less  than  the  well  established 
difference  between  property  and  power.  The  former  is  her  property, 
with  the  incidents  of  property ;  the  latter  is  merely  a  power,  and 
not  her  property.  It  stands  in  that  respect  upon  precisely  the  same 
footing  as  the  case  of  a  feme  sole  having  a  life  estate,  with  a 
general  power  of  appointment  over  the  reversion  or  remainder  by 
her  will. 
It  will  be  observed  that  the  foregoing  observations  have  reference 
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to  the  case  where  the  power  affects  the  reversion,  while  the  trust 
for  separate  use  affects  the  life  estate ;  that  is,  where  the  estate  or 
interest  which  is  the  subject  of  the  power  is  different  from  that 
which  is  the  subject  of  the  trust  for  separate  use.  But  the  same 
distinction  between  a  power  and  a  trust  for  separate  use  equally 
exists  where  the  same  estate  or  interest  is  the  subject  of  both.  If 
property  is  vested  in  trustees  in  trust  during  the  life  of  a  married 
woman  to  pay  the  income  to  such  persons  as  she  shall  appoint,  and 
in  default  of  appointment  to  pay  the  income  to  her  for  her  separate 
use  *  (which  is  a  common  form  of  settlement),  there  are  both  an 
express  power  of  appointment  and  a  trust  for  a  separate  use, 
affecting  the  same  life  estate  ;  and  yet  they  are  quite  distinct.  This 
is  strongly  illustrated  by  the  cases  of  Bar t-y more  v.  Ellis  (i),  and 
Broion  v.  Bamford  (2),  and  on  appeal  (3).  [His  Honour  having 
stated  these  cases  said :] 

These  cases  clearly  recognize  that  a  power  of  appointment  given 
to  a  married  woman,  and  a  trust  for  her  separate  use,  are  perfectly 
distinct,  even  when  they  affect  the  same  estate  or  interest ;  a  fortiori^ 
they  are  perfectly  distinct  when  the  trust  for  separate  use  affects 
only  the  life  estate,  and  the  power  affects  only  the  reversion. 

And  as  a  power  of  appointment  given  to  a  married  woman  is 
altogether  different  in  its  nature  from  a  trust  for  her  separate  use, 
so  her  execution  of  the  power  has  not  the  effect  of  creating  a  trust 
for  her  separate  use.  No  doubt  if  she  has  a  power  of  appointing  by 
deed,  she  may,  if  she  pleases,  in  executing  that  power,  expressly 
appoint  the  property  to  trustees  in  trust  for  her  own  separate  use ; 
but  unless  she  does  so,  the  exercise  of  the  power  cannot  have  any 
such  effect.  If  she  appoints  the  property  in  favour  of  certain 
objects,  and  for  their  benefit,  by  what  conceivable  process  are  they 
converted  into  trustees  for  her  separate  use  ?  A  fortiori^  if  the  power 
only  authorizes  an  appointment  by  will  of  the  reversionary  interest 
expectant  upon  her  own  death,  it  seems  quite  incomprehensible 
how  the  execution  of  that  power  by  her  will  should  have  the  effect 
of  bringing  about  a  settlement  of  the  property  after  her  death 
in  trust  for  her  separate  use.  And  if  not,  how  can  it  be  applied  in 
payment  of  her  debts,  or  engagements  in  the  nature  of  debts,  to  the 
payment  of  which  nothing  is  applicable  but  such  estate  or  interest 
as  is  expressly  settled  in  trust  for  her  separate  use  (4). 

The  propriety  of  the  conclusion  that  the  creditors  of  a  married 
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(1)  42  B.  B.  77  (8  Sim.  1). 

(2)  65B.B.  467(llSiin.  127). 


(3)  65  B,  B.  467  (1  Ph.  620). 

(4)  See  note,  anU^  p.  65,^ 
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woman  have  no  right  to  resort  for  payment  to  property  appointed 
by  her  will  under  an  express  power,  seems  to  me  to  derive  no  slight 
illustration  from  this  consideration.  In  the  ease  of  a  man  executing 
a  general  power  of  appointment  by  will,  even  though  it  be  only  a 
power  over  the  equitable  interest,  a  court  of  equity  will  not  have 
recourse  to  the  appointed  property  for  payment  of  his  debts,  until 
all  his  own  property,  real  as  well  as  personal,  legal  as  well  as 
equitable,  and  whether  specifically  devised  and  bequeathed  or  not, 
has  been  first  exhausted  *by  the  creditors.  The  appointed  property, 
in  respect  of  its  liability  to  his  debts,  stands  as  it  were  behind  the 
shelter  and  protection  of  that  property  of  which  he  is  the  owner. 
But  if  it  be  held  that  in  case  of  a  married  woman  executing  a 
general  power  of  appointment  by  will,  her  creditors  have  a  right  to 
resort  to  the  appointed  property,  it  is  impossible  to  do  this  justice 
to  her  appointee ;  for  whatever  property,  real  or  personal,  belongs 
to  her,  not  being  settled  to  her  separate  use,  is  entirely  exempt 
from  all  liability  to  her  debts.  Even  though  it  be  trust  property, 
a  court  of  equity  cannot  touch  it  to  pay  her  creditors.  So  that  her 
heir  as  to  any  freehold  property  held  generally  in  trust  for  her,  and 
her  husband  as  to  her  leaseholds  and  other  personalty,  would,  on 
her  death,  hold  those  several  estates  free  from  her  debts,  while  the 
appointee  under  her  will  made  in  execution  of  an  express  power 
would  have  his  appointed  estate  taken  from  him  to  pay  those  debts. 
It  appears  to  me  contrary  to  all  reason  and  justice  that  the 
creditors  of  a  married  woman,  whose  capacity  to  contract  general 
debts  is  hardly  yet  fully  recognized  even  by  courts  of  equity  to  the 
extent  of  property  settled  in  trust  for  her  separate  use,  and  is 
utterly  ignored  by  courts  of  law,  should  have  a  better  right  to  resort 
to  property  appointed  by  her  will  under  an  express  power,  than 
they  would  have  if  their  debtor  was  a  man,  who  is  of  course  com- 
petent to  contract  debts  without  any  limit  or  restriction. 

No  case  can  be  found  in  which  the  Court  has  applied  the  property 
appointed  by  the  will  of  a  married  woman  in  exercise  of  a  power  to 
the  payment  of  her  debts.  But  a  case  of  Hughes  v.  Wells  (1)  was 
cited  on  behalf  of  the^creditors,  in  which  it  is  suggested  that  Lord 
Justice  Turner,  when  Vice-Chancellor,  intimated  an  opinion  that 
the  Court  might  do  this.  If  I  found  a  deUberate  opinion  to  that 
effect  expressed  by  that  learned  Judge,  it  would  make  me  very  much 
mistrust  the  soundness  of  my  own  conclusions.  But  upon  examina- 
tion of  that  case,  it  appears  to  me  that  the  passage  in  the  Vice- 
(1)  89  K.  E.  651  (9  Hare,  749). 
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Chancellor's  judgment,  in  which  the  language  occurs  which  is 
supposed  to  express  such  an  opinion,  is  addressed  entirely  to  the 
question,  how  far  the  property  of  a  married  woman  may  be  affected 
by  her  acts  and  conduct  in  participating  in  breaches  of  trust 
relating  to  that  property ;  and  even  upon  that  question  he  abstains 
from  expressing  any  decided  opinion ;  and  while  discussing  it,  he 
merely  glances,  incidentally  and  in  passing,  at  the  idea  that  possibly 
property  appointed  by  her  will  might  be  liable  to  her  engagements. 
But  the  question  did  not  arise  for  his  consideration.  I  think  it 
would  be  doing  an  injustice  to  the  learned  Judge  to  regard  that 
case  as  an  authority  in  favour  of  the  claim  of  the  creditors. 

Applying,  then,  the  foregoing  conclusions  to  the  case  now  before 
me, — by  the  settlement  of  1831,  Mrs.  Yaughan  had  a  life  interest 
in  the  leaseholds  and  personalty  to  her  separate  use,  though  with- 
out power  of  anticipation,  and  she  had  a  general  power  of  appoint- 
ment by  will  over  the  reversion  expectant  upon  her  own  death. 
The  trust  for  her  separate  use  affected  only  the  estate  and  interest 
during  her  life.    In  respect  of  that  life  interest  she  was  constituted 
a  feme  sole  in  the  view  of  a  court  of  equity ;  and  assuming  that 
she  had  the  capacity  to  contract  debts,  as  incident  to  her  character 
of  ^fenie  sole,  as  her  character  of  2k  feme  sole  was  strictly  confined 
to  the  life  interest  settled  in  trust  for  her  separate  use,  so  also  was 
her  capacity  to  contract  debts ;  that  is,  her  creditors  could  *not 
resort  for  payment  to  anything  but  the  life  interest.    I  do  not  stop 
to  inquire  how  far  the  proviso  against  anticipation  would  oppose  an 
impediment  to  their  obtaining  relief,  because  that  question  is  quite 
immaterial  to  the  point  under  consideration.     The  reversion  which 
has  now  fallen  into  possession  by  the  death  of  Mrs.  Yaughan,  and 
is  the  subject  of  the  present  contest,  was  not  settled  in  trust  for  her 
separate  use.     She  had  only  a  general  power  of  appointing  it  by 
will ;  and  this  power  of  appointing  the  reversion  was  no  more  a 
trust  of  the  reversion  for  her  separate  use,  than  if  she  had  no  life 
interest  at  all  under  the  settlement.    Nor  did  her  execution  of  the 
power  create  any  estate  or  interest  for  her  separate  use.    And  as 
her  creditors  have  no  right,  even  in  equity,  to  resort  to  any  estate  or 
interest  except  such  as  is  settled  upon  an  express  trust  for  her  separate 
use,  they  cannot  come  upon  the  reversion  which  is  not  settled  in 
trust  for  her  separate  use ;  and  it  is  therefore  impossible  to  apply 
to  this  case  the  same  rule  of  equity  which  is  applied  to  the  case  of  a 
nian  or  a /erne  sole,  exercising  a  general  power  of  appointment,  and 
niake  the  appointed  property  available  for  the  payment  of  her  debts. 
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It  was  saggested,  in  the  coarse  of  the  argument,  that  Gates's 
debt,  having  regard  to  the  special  circumstances  under  which  it 
was  contracted,  ought  to  be  held  to  stand  in  a  better  situation  than 
the  other  debts,  with  respect  to  the  claim  to  obtain  payment  out  of 
the  appointed  property.  I  am  of  opinion  that  there  is  no  ground 
for  making  any  such  distinction. 

Another  question  was  raised  by  one  of  the  learned  counsel, 
though  not  much  insisted  on,  namely,  whether  Mrs.  Yaughan's 
will  might  not  be  held  to  operate  as  an  execution  of  the  power 
of  appointment  contained  in  the  ^settlement  of  1842.  Without 
entering  upon  the  question  whether  a  power  of  appointment  can  be 
executed  by  a  will  made  before  the  existence  of  the  power,  I  am  of 
opinion  that  Mrs.  Vaughan's  will  was  altogether  revoked  by  her 
marriage  with  Lord  Dunboyne,  except  only  so  far  as  it  was  made 
in  execution  of  the  power  of  appointment  created  by  the  settlement 
of  1881,  as  to  the  leaseholds  and  other  personal  property  comprised 
in  that  settlement ;  and  therefore  it  cannot  operate  as  an  execution 
of  any  power  contained  in  the  settlement  of  1842. 
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POCOCKE  (1). 

23  L.  J.  Oh.  545 ;  18  Jur.  478 ;  2  W.  JEl.  285 ; 
2Eq.  E.  368.) 

A.  placed  monies  in  the  hands  of  her  solicitor,  who  acted  also  for  her 
as  a  money  scrivener,  undertaking  to  find  securities  for  her.  He  placed 
the  monies  out  on  insufficient  securities,  fraudulently  misrepresenting  to 
her  their  character :  Held,  that  as  against  his  estate  after  his  death  it  was  not 
a  matter  for  an  action  for  negligence,  but  a  matter  of  account  between 
principal  and  agent,  and  the  client  had  a  right  to  reject  the  charge  for 
disbursements  on  the  insufficient  securities  which  she  had  then  beeu  thus 
induced  to  accept 

This  was  a  summons  adjourned  from  chambers.     The  question 
turned  on  the  claim  of  Miss  Morris  coming  in  as  a  creditor  under  a 

decree  in  a  creditor's  suit  against  the  estate  of  one Dixon, 

deceased,  a  solicitor. 


(1)  This  case  is  explained  as  based  on 
the  fraudulent  conduct  of  the  solici- 
tor by  Vice-Chancellor  Hall:  see 
British  Mutual  Jnvestm^if  Company  v. 


Cobhold  (1875)  L.  B.  19  Eq.  627,  at 
p.  630,  44  L.  J.  Ch.  332,  32  L.  T.  251 ; 
Doohy  V.  WaUmi  (1888)  39  Ch.  D.  178, 
185,  57  L.  J.  Ch.  865,  58  L.  T.  943. 
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The  material  facts,  as  they  appeared  by  the  affidavits  and  oral       Smith 
examination  of  Miss  Morris,  were  as  follows:   from  about  1887     pocooke. 
down  to  the  time  of  his  death,  Mr.  Dixon  acted  as  the  solicitor  of 
Miss  Morris  and  her  adviser  in  her  money  affairs.     She  placed 
from  time  to  time  considerable  amomits  in  his  hands,  for  which  he 
undertook  to  find  securities. 

The  first  claim  was  in  respect  of  a  sum  of  8002.  advanced  by  him 
to  one  Bussell,  on  the  security  of  some  leasehold  houses  which 
were  subject  to  an  annuity  of  80!.  to  the  mother  of  Russell ;  and  he 
was  entitled  to  one-sixth  of  the  surplus  rents ;  and  if  he  survived 
his  mother  to  one-sixth  of  the  property  absolufcely ;  but  if  he  died 
during  her  life,  leaving  children,  then  such  children  took.  At  the 
time  when  the  money  was  lent,  a  policy  on  Russell's  life  was  effected; 
but  Dixon  did  not  tell  his  client  that  there  was  such  a  policy,  nor 
that  his  interest  was  subject  to  a  contingency.  Russell  failed. 
Dixon  let  the  policy  drop.  From  time  to  time  he  paid  to  Miss 
Morris  interest  on  account.  He  told  her  that  on  the  death  of 
Russell's  mother  she  would  be  paid.  The  average  annual  income 
of  the  mortgaged  property  was  not  more  than  102.  a  year  during 
Mrs.  Russell's  life.  The  next  investment  complained  *of  was  250/.  [  *^^^  ] 
to  one  Gilbert,  in  August,  1838.  It  did  not  appear  that  at  the 
time  of  taking  the  security  the  value  was  not  sufficient.  In  1889, 
Dixon  purchased  the  equity  of  redemption ;  after  that  he  paid  the 
interest  regularly.  The  next  transaction  complained  of  was  the 
advance  by  Dixon  to  one  Horen  in  1839  of  5002.  on  some  small 
leasehold  property  in  mortgage  for  475Z.  to  Dixon's  brother.  The 
mortgage  to  Dixon's  brother  was  paid  off ;  and  Dixon  afterwards 
paid  interest  to  Miss  Morris,  not  telling  her  the  real  nature 
of  the  transaction.  It  appeared  moreover  that  Horen  had  never 
taken  possession  of  the  property  nor  even  paid  any  rent,  and  the 
ground  landlord  treated  the  lease  to  Horen  as  abandoned.  200Z. 
^^as  lent  to  Horen  on  security  equally  insufficient. 

Mr.  J.  F.  Prior,  for  Miss  Morris  : 

All  this  is  not  mere  negligence  in  an  agent ;  it  is  a  fraudulent 

roisapplication  of  the  client's  money  by  her  solicitor,  who,  by 

receiving  her  money  and  undertaking  to  invest  it,  made  himself  a 

tjrnstee.     [He  cited  Blair  v.   Bromley  (l),   Craig  v.    Watson  (^), 

Evan$  V.  BickneU  (8),  Burrowes  v.  Lock  (4).]     At  law  we  could  not 

( 1)  71  B.  E.  213  (5  Hare,  642).  (6  Ves.  pp.  182,  183). 

(2)  68  R.  R.  138  (8  Beav.  427).]  (4)  8  E.  E.  33,  856  (10  Ves.  470). 

(3)  5  E.  E.  24d;  Bee  pp.  251,  252 
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SMiTfi       proceed  by  an  action  for  damages;  we  should  be  barred  by  the 
PococKE.      ^Statute  of  Lunitations,  and  fraud  could  not  then  be  set  up. 

[  '199  ] 

Mi\  C  Hall,  for  the  plaintiff  in  the  suit,  representing  all  the 
other  creditors : 

*  *  This,  if  anything,  is  a  case  of  negligence,  and  the  remedy 
[  *200  ]  if  at  all  is  at  law.  But  it  is  clear  that  at  law,  as  to  ^negligence  in  an 
agent,  the  statute  runs  from  the  time  of  the  negligence,  not  of  the 
discovery.  There  is  therefore  here  no  legal  claim.  HotoeU  v. 
Young  (i),  Blair  v.  Bromley  and  Craig  v.  Watson  are  very  distin- 
guishable. In  those  cases  there  was  clear  trust  and  great  fraud. 
(He  referred  also  to  Tyke  v.  Webb  (2).) 

Mr.  Southgate  appeared  for  Dixon's  administrator.  He  cited 
Battley  v.  Faulkner  (9) ;  ShoH  v.  McCarthy  {4k)  \  WJiitehead  v. 
Howard  (B),  on  the  question  of  the  statute  running  against  an 
action  for  negligence. 

Mr.  Prior  repUed. 

The  Yige-Ghancbllob  : 

As  to  two  of  these  cases,  the  advance  of  8502.  to  Russell  and  of 
5002.  and  2002.  to  Horen,  I  feel  no  doubt.  The  only  part  of  the 
case  in  which  I  could  entertain  any  is  the  advance  to  Gilbert. 

Taking  first  the  advance  to  Bussell.  The  security  is  a  rever- 
sionary interest  in  Bussell,  expectant  on  the  death  of  his  mother, 
and  there  is  no  doubt  that .  Miss  Morris  was  made  aware  that  the 
property  was  reversionary;  but  she  was  also  informed  that  it  was 
an  ample  and  sufficient  security ;  that  she  might  be  kept  out  of 
her  interest  during  the  lifetime  of  Bussell's  mother ;  but  that  she 
might  safely  invest  her  money  upon  it :  that  was  the  representation 
made  to  her.  Now,  with  regard  to  the  question  what  were  the 
f  ^201  ]  circumstances,  as  the  matter  depends  on  transactions  *which  have 
taken  place  personally  between  Miss  Morris  and  Dixon,  and  as  the 
evidence  of  these  rests  entirely  on  the  allegations  of  Miss  Morris, 
it  appeared  to  me  that  it  would  be  desirable,  and  due  to  the 
interests  of  the  other  creditors,  to  have  the  opportunity  of  examin- 
ing Miss  Morris  orally,  and,  although  that  examination  has  nofc 
added  much  to  the  stock  of  facts,  yet  I  am  glad  that  it  has  taken 

(1)  29  R.  R.  237  (5  B.  &  C.  259).      (4)  22  R  E.  503  (3  B.  &  Aid.  626). 

(2)  92  R.  R.  3  (14  Bcav.  14).         (5)  23  B.  R.  471  (2  Brod.  &  B.  373). 

(3)  22  B.  K.  390  (3  B.  &  Aid.  288). 
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place ;  because  it  has  removed  the  sort  of  hesitation  and  difficulty       smith 
that  one  feels  in  placing  implicit  confidence  in  the  mere  affidavits     pqcocke. 
of  the  party ;  and  the  cross-examination  of  Miss  Morris  has  satisfied 
me  that  she  has  not  stated  anything  that  she  did  not  believe  to 
be  true. 

With  respect  then  to  the  advance  to  Russell.  I  think  there  is 
ground  for  coming  to  this  conclusion,  that  the  representations 
made  to  Miss  Morris  were  that  the  security  was  ample  in  amount 
and  certainty  for  securing  her  advances,  though  she  was  informed 
that  it  was  reversionary,  and  that  she  might  have  to  wait  for  her 
interest ;  but  it  was  not  stated  to  her  that  its  whole  value  depended 
on  Russell  dying  leaving  children,  living  his  mother.  That  was 
not  communicated  to  her,  and  without  doubt  on  these  facts  Dixon 
was  liable  in  some  form  to  Miss  Morris. 

Take  next  Horen's  case.  The  conclusion  at  which  I  have  arrived 
as  to  the  facts  is  this:  Dixon  had,  as  Miss  Morris  represents,  a 
great  interest  in  Horen.  Dixon's  brother  had  lent  to  Horen  450Z. 
He  had  therefore  a  particular  interest  in  Horen.  Then,  under  his 
recommendation.  Miss  Morris  advanced  two  sums,  of  600/.  and 
2001.,  to  Horen,  on  what  was  represented  to  her  to  be  a  good 
security,  she  being  wholly  ignorant  what  it  really  was.  It  turns 
out  that  as  to  the  200L  the  security  was  *a  piece  of  land  held  under  [  *202  ] 
a  lease  for  a  term  of  forty-five  years  and  a  quarter,  at  a  ground 
rent  of  25Z.  a  year,  and  subject  to  rates,  taxes,  &c.  But  on 
application  for  information  being  made  to  the  ground  landlord,  it 
tarns  out  that  neither  Horen  the  mortgagor,  nor  any  person  on 
his  behalf,  ever  took  possession  of  the  property,  or  ever  paid  any 
rent  for  it.  The  landlord  had  never  heard  of  any  dealings  by 
Horen  with  the  property,  and  had  considered  and  treated  the  lease 
as  abandoned.  I  am  of  opinion,  without  any  doubt  or  hesitation, 
that  as  to  that  sum  Dixon  is  liable. 

So  as  to  the  5002.,  that  was  advanced  on  the  security  of  leasehold 
property,  as  to  part  of  which  only  six  and  a  half  years  of  the  term 
remained,  and  as  to  other  parts  of  which  the  outgoings  are  so  great 
that  the  security  is  absolutely  worthless. 

Next,  as  to  the  money  advanced  to  Gilbert.  There  is  no  direct 
evidence  to  show  that  the  security  was  not  at  the  time  of  the 
advance  of  sufficient  value.  Dixon  having  monies  of  Miss  Morris 
in  his  hands,  which  he  had  undertaken  to  advance  for  her  on 
securities,  lent  it  to  Gilbert,  and  in  his  account  charges  it  accord- 
ingly.   Primd  facie,  I  should  not  have  considered  this  case  as 

6—2 
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Smith  standing  on  the  same  grounds  as  the  others,  there  being  nothing 
PocwKB.  to  sl^ow  tbat  *ii®  security  was  not  originally  a  proper  security,  nor 
to  show  that  even  now  it  would  not  realize  a  sufficient  amount. 
But  then  this  takes  place  about  a  year  after.  Dixon  himself 
bought  6ilbert*s  equity  of  redemption,  and  so  became  himself  the 
mortgagor,  and  he  continued  to  pay  the  interest.  It  appears  to 
me  that  under  these  circumstances  there  was  neither  fraud 
nor  negligence ;  but  Dixon  is  responsible  as  mortgagor.  In  that 
character  the  860{.  is  a  good  charge  against  him. 

[  203  ]  Now  as  to  the  form  in  which  Dixon  is  to  be  held  liable.    It  has 

been  argued  that  the  remedy  is  an  action  for  damages  for  neglect ; 
that  he  is  an  agent  who  has  failed  in  his  duty,  and  an  action  for 
damages  may  be  brought ;  but  that  the  claimant  cannot  come  into 
equity ;  and  that  if  an  action  were  brought  in  a  court  of  law,  she 
would  be  barred  by  the  statute.  Now  there  is  no  question  as  to 
this  point,  that  this  being  a  proceeding  in  effect  against  the  general 
creditors  of  Dixon,  they  can  be  in  no  different  situation  than  Dixon 
himself  would  be.  If  then  Dixon  were  living,  could  he  say,  ''  You 
are  suing  in  equity.  That  is  wrong ;  your  course  is  an  action  at 
law,  and  at  law  I  should  defeat  your  claim  by  setting  up  the 
statute  ?  "  I  put  aside  the  fact  that  this  is  a  general  adminis- 
tration of  Dixon's  estate.  I  am  bound  to  regard  the  case  as  if 
Miss  Morris  had  filed  a  bill  against  Dixon.  Now,  beyond  all 
doubt,  the  facts  which  would  have  been  stated  on  such  a  bill  are, 
that  from  1887,  or  thereabouts,  Dixon  had  the  entire  control  of 
Miss  Morris's  money  matters.  He  had  acted  for  Miss  Morris  just 
as  if  he  had  been  her  banker ;  and  more  than  that,  he  acted  for 
her  as  her  solicitor  and  money  scrivener.  He  acted  under  a 
general  agency  to  make  investments  for  her.  That  was  the 
position  of  Dixon  as  to  Miss  Morris,  and  she  could  have  filed  her 
bill  against  him  to  account  to  her  for  all  the  sums  of  money 
belonging  to  her,  that  he  had  had  in  his  hands.  In  taking  such 
an  account,  if  Dixon  had  charged  her  with  disbursements  of  her 
money,  she  might  without  doubt  have  resisted  it  on  the  ground 
that  the  mode  of  disbursement  was  not  within  the  scope  of  the 
authority  given  by  her.  Dixon  might  have  said  in  answer,  "  I 
have  rendered  you  accounts ;  they  have  been  acquiesced  in  from 
time  to  time,  and  that  amounts  to  a  stated  account."  But  would 
not  Miss  Morris  have  had  a  right  to  surcharge  and  falsify  ?  and  if 

[  ♦204  ]  she  had  taken  *that  course  she  would  have  had  a  right  to  say,  that 
as  to  any  particular  item  of  charge  by  way  of  disbursement,  such 
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disbursement  was  not  within  Dixon's  authority.  It  comes  therefore  smith 
to  this,  that  it  is  a  question  of  account  between  Miss  Morris  and  pooooks. 
Dixon.  Prima  facie  his  accounts  would  be  binding;  but  (and  I 
am  regarding  Miss  Morris's  claim  as  if  she  had  made  it  during 
Dixon's  life)  if  Miss  Morris  had  filed  her  bill,  then  on  proof  of  the 
facts  of  this  she  might  have  surcharged  and  falsified  the  account, 
case,  by  showing  the  misrepresentations  as  to  the  investments. 

This  is  not,  then,  a  mere  legal  demand  for  damages;  it  is  a 
question  of  items  in  an  account ;  a  question  how  far,  under  the 
circumstances,  Dixon  can  discharge  himself  by  the  disbursements 
made  by  him. 

Without,  then,  meaning  at  all  to  dispute  the  authority  of  the 
decisions  referred  to,  as  to  the  effect  of  the  statute  in  actions  for 
damages,  in  this  Court,  when  the  question  is  one  of  account  between 
principal  and  agent,  between  the  owner  of  money  and  his  money 
scrivener,  the  statute  does  not  apply.  Therefore,  in  both  Bussell's 
and  Horen's  case.  Miss  Morris  has  a  right  to  have  an  account  of 
the  monies  lent  on  the  securities,  struck  out  of  the  account.  As  to 
Gilbert's  mortgage,  Dixon  will  be  liable  as  mortgagor. 

The  order  was  in  substance  that,  as  to  Bussell's  and  Horen's 
securities,  they  should,  so  far  as  they  were  unrealized,  be  realized, 
and  the  amount  paid  to  Miss  Morris ;  and  that  she  should  go  in  and 
prove  for  the  deficiency.  ^ 

LOED   V.  COLVIN.  ^^f  t- 

Jfeo.  ZU. 

(2  Drewry,  205—209  ;  on  appeal,  6  D.  M.  &  G.  47;  S.  0.  23  L.  J.  Ch.  469;  18  

Jur.  233 ;  2  W.  B.  298;  22  L.  T.  0.  S.  340.)  Kindbmley, 

On  the  examination  of  witnesses  orally,  if  a  document  is  put  into  the      on  Appeal 
hands  of  a  witness  by  the  party  examining  him,  the  other  side  may  require        y^^  oj 

to  see  the  document  unless  it  is  put  into  the  hands  of  the  witness  merely  to  !—  ' 

refresh  his  memory,  or  to  prove  the  handwriting.  Knight 

Bbuob, 
Mr,  a  nderson  and  Mr.  Collins  moved,  on  behalf  of  the  plaintiff,      Turnrr, 

for  inspection  of  certain  documents.  .  ^^' 

In  this  case  a  special  examiner  had  been  appointed  to  examine 
witnesses  in  Scotland.  On  the  examination  of  one  of  the  witnesses 
for  the  defendant,  documents  had  been  put  into  his  hands  by 
counsel  for  the  defendant ;  they  were  of  three  classes  :  Istly.  Docu- 
ments as  to  the  contents  of  which  the  witness  was  examined; 
2ndly.  Documents  which  he  was  desired  to  look  at  to  refresh  his 
memory  as  to  the  matters  on  which  he  was  examined;  and 
3rdly-  Documents  which  were  put  into  his  hands  merely  to  prove 
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Lord        the  handwriting.    As  to  all  these  documents,  the  plaintiff's  counsel 

CoLviN.      ^^^  insisted  on  his  right  to  see  them  at  the  examination.    The 

examiner  had  held,  that  as  to  the  first  class  the  plaintiff's  counsel 

had  a  right  to  see  them ;  as  to  the  two  other  classes  he  had  not.    The 

motion  was  for  liberty  to  inspect  these  two  classes  of  documents. 

Mr.  Anderson  referred  to  the  23rd  and  following  sections  of 
the  16  &  16  Vict.  c.  86,  [and  cited  Hex  v.  Ranisden  (i)  and  other 
cases  at  common  law]. 

[  206  ]  Mr.  Glasse  and  Mr.  Wel/ord  for  the  defendant,  [referred  to  Cope 

V.  Thames  Haven  Dock  Company  (2)].  Here  no  question  was  put 
on  the  contents  of  the  document  after  it  was  put  into  the  witness' 
hands. 

[  207  ]  Mr.  Morris,  for  other  defendants  in  the  same  interest. 

The  Vicb-Chancellor  intimated  that  the  plaintiff's  counsel  need 
only  reply  on  the  question  as  to  third  class  documents. 

Mr.  Anderson,  on  this  point.    ♦     ♦     ♦ 

The  Vicb-Chancbllor  : 
If  I  were  to  follow  my  own  opinion  as  to  what  would  be  just  and 
[  •208  ]      right,  I  should  say  every  document  whatever  *ought  to  be  produced, 
whether  put  into  the  witness'  hands  to  prove  handwriting  only,  or  to 
prove  anything  else ;  every  document  produced  should,  I  think,  be 
shown  to  both  sides.    However,  I  have  no  right  to  indulge  any  such 
notions ;  I  am  bound  to  adhere  to  what  the  Legislature  has  prescribed 
as  the  course  to  be  adopted,  and  that  depends  on  the  Slst  section 
of  the  Act,  the  15  &  16  Vict.  c.  86.     (His  Honour  referred  to  that 
section,  and  proceeded.)     Under  that  section  I  have  no  option ;  I 
am  to  follow  the  course  followed  by  a  court  of  law  when  the  witness 
is  going  abroad,  or  as  near  thereto  as  may  be.    Now  as  to  what  that 
practice  is,  whether  it  is  the  same  as  at  Nisi  Frius,  or  whether  it  is 
different,  no  authority  has  been  produced ;  and  I  must  assume  that 
there  is  no  authority  on  the  point.    I  must,  in  the  absence  of 
evidence  of  the  precise  practice,  go  as  near  thereto  as  possible. 
Now  there  is  a  certain  and  settled  rule  of  practice  with  regard  to 
the  examination  of  witnesses  at  the  hearing,  that  is,  at  the  trial  of 
an  action,  and  in  substance  it  is  this:  If  a  paper  is  put  into  the 
hands  of  a  witness,  and  he  is  asked  in  whose  handwriting  it  is,  and 
(1)  31  R.  E.  703  (2  Car.  &  P.  604).        (2)  80  R.  B.  871  (2  Car.  &  Kir.  757). 
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no  more,  then  it  is  not  competent  to  the  other  side  to  require  pro-  lord 
dnction  of  the  document.  So  if  a  paper  is  put  into  the  hands  of  a  cjolvik. 
witness  to  refresh  his  memory ;  if  after  that  nothing  comes  of  it,  if 
nothing  more  be  done,  then  the  other  party  has  no  right  to  look  at 
it.  But  if  anything  further  is  done ;  if  the  witness  is  asked  and 
answers  questions  about  the  document,  or  the  facts  referred  to  in  it, 
then  at  law,  the  party  on  the  other  side  has  a  right  to  see  the  docu- 
ment. The  conclusion  to  which  I  come  is,  that  that  is  the  settled 
rule  at  law  at  the  trial.  It  has  not  been  shown  to  me  that  when  a 
witness  is  under  examination  under  a  commission,  the  witness  being 
about  to  go  abroad,  &c.,  there  is  any  different  rule,  and  I  am  not 
disposed  to  depart  from  what  I  find  to  be  the  rule  at  Nisi  Prius,  and 
•to  adopt  any  different  rule.  As  to  the  documents,  therefore,  which  [  •209  ] 
have  been  put  into  the  witness'  hands  merely  for  proof  of  hand- 
writing, or  merely  to  refresh  his  memory,  and  nothing  more,  I 
think  the  other  side  cannot  insist  upon  production.  As  to  the 
others,  they  must  be  produced. 

[This  decision  was  affirmed  by  the  Lobds  Justices  on  appeal  on 
somewhat  different  grounds,  as  reported  in  6  D.  M.  &  G.  47.] 

Mr.  Anderson,  Mr.  Rose  and  Mr.   G.   W.   Collins,  for  the      Feh.ii. 
plaintiff,  in  support  of  the  appeal.    ♦**  [5DM&G 

47] 

Mr.  Olasse  and  Mr.  Welford  for  the  respondents.  [  48  ] 

Thb  Lord  Justice  Knight  Bbugb: 

The  only  point  before  us  at  present,  the  sole  point  we  are  now 
about  to  dispose  of,  is  as  to  the  right  of  the  plaintiff  now  to  require 
inspection  or  production  of  eleven  documents,  of  which  the  hand- 
writing or  the  execution  was  proved  by  a  witness  examined  on  the 
part  of  one  of  the  defendants.  They  are  documents  as  to  which 
not  a  question  was  asked  on  the  part  of  the  defendant,  whose  witness 
he  was,  except  such  questions  as  merely  led  to  the  proof  of  execu- 
tion or  handwriting.  Now  if  these  documents,  or  any  of  them,  were 
in  the  possession  or  power  of  the  defendant  himself,  the  18th 
♦section  of  the  Act  would  prevent  any  possibility  of  injustice  in  the  [  ^49  ] 
suit  with  regard  to  them.  I  examined  that  section  when  it  was  uncer- 
tain,— as  it  was  for  some  time, — whether  some  of  these  doQuments 
were  not  in  the  possession  or  power  of  the  defendant  who  produced 
the  witness.  It  is  now  stated  by  a  solicitor  of  the  Court — and  I 
bave  no  doubt  accurately — that  not  one  of  them  is  so^  but  that  they 
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LoBD        are  all  in  the  posseBsion  (in  every  sense  of  the  expression)  of  the 

CoLviN.      witness  who  did  produce  them. 

The  documents  have  all  been  ascertained,  I  think,  and  therefore, 
if  the  plaintiff  shall  wish  to  see  them,  all  he  has  to  do  is  to  serve 
the  witness  with  a  svhpoena  duces  tecum  on  his  behalf,  and  the 
documents,  if  in  their  nature  evidence,  will  be  produced  and  read. 
Supposing,  however,  that  not  to  be  done,  and  supposing  the  cause 
taken  to  a  hearing  in  its  present  condition,  the  Court,  at  the  hear- 
ing, will  have  the  power  to  prevent  injustice  by  directing  further 
examination  or  the  re-examination  of  any  witnesses. 

It  is  not  denied,  that  according  to  the  established  practice  of  the 
Court  before  the  statute,  this  application  could  not  succeed.  Bat 
it  has  been  said,  that  the  Blst  section  of  the  Act  makes  so  important 
a  change  in  the  constitution — if  I  may  use  the  expression — and  the 
course  and  practice  of  the  Court,  as  to  render  that  right,  which 
otherwise  would  have  been  wrong.  Now  I  certainly  am  not  pre- 
pared to  say  that  this  was  the  intention,  or  is  the  true  construction, 
of  the  Act,  which  says,  that  "the  witnesses  so  examined  orally 
shall  be  subject  to  cross-examination  and  re-examination ;  and  such 
examination,  cross-examination  and  re-examination  shall  be  con- 
ducted, as  nearly  as  may  be,  in  the  mode  now  in  use  in  courts  of 

[  *50  ]  common  law  with  respect  to  a  witness  about  to  go  abroad,  *and  not 
expected  to  be  present  at  the  trial  of  a  cause.'*  I  do  not  assent  to 
the  proposition,  that  the  true  interpretation  of  this  Act  renders  it 
incumbent  upon  the  Court,  as  a  matter  of  course,  to  grant  this 
application,  which  is  not  made  upon  any  special  ground.  If,  indeed, 
in  the  cross-examination  of  the  witness,  there  had  appeared  reason- 
able ground  for  doubt  or  inquiry  whether  he  was  not  mistaken  as 
to  the  handwriting — whether  all  the  documents  were  genuine — 
whether  he  had  sufficient  means  of  speaking  to  the  handwriting,  I 
can  conceive  that  the  Court  would  have  the  power  to  compel  their 
production.  The  hands  of  the  Court  cannot  be  so  fettered,  cannot 
be  so  weak  for  the  administration  of  justice  in  a  reasonable  manner, 
as  such  an  argument  would  imply.  Here  the  witness  has  not  been 
cross-examined ;  the  time  of  cross-examination,  the  time  of  bring- 
ing forward  any  doubt  or  objection,  has  not  arrived ;  and  we  are 
asked  without  any  such  information,  without  any  such  guide,  but 
as  a  mere  matter  of  right,  and  of  course,  to  compel  the  produc- 
tion and  inspection  of  these  documents.  In  my  opinion,  as  there 
was  no  such  right  before  the  Act  of  Parliament  so  th^re  is  non^ 
since. 
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Eeserving  myself,  therefore,  wholly  upon  the  question  what  it        Lobd 
may  be  proper  to  do  on  the  cross-examination  of  the  witness,  if      colvin. 
there  shall  be  a  cross-examination,   or  on  other  materials  pro- 
duced in  any  way,  I  decline  to  make  the  order   as   a  matter  of 
course,  it  being  as  a  mere  matter  of  course  that  we  are  asked  to 
make  it. 

The  Lord  Justice  Turner: 

The  30th  section  of  this  Act  of  Parliament  has  introduced  into 
this  Court  the  oral  examination  of  witnesses.  And  it  is  very 
observable  that  that  section  does  not  in  any  way  alter  the  rights  of 
parties  with  reference  to  the  evidence  which  is  to  be  adduced,  or  at 
all  a£fect  the  mode  *of  examination.  The  81st  section  of  the  Act  [  *5i  ] 
applies  itself  to  the  mode  in  which  the  examination  is  to  be  taken, 
and  it  divides  itself  into  two  branches  :  the  first  branch  providing 
by  whom  the  examination  is  to  be  taken ;  the  second  providing  the 
mode  in  which  the  examination  shall  be  conducted.  These  pro- 
visions are  modal  only,  and  the  argument  upon  the  present  motion, 
therefore,  goes  to  this  extent,  that  what  is  modal  merely,  is  to  be 
taken  to  alter  a  substantial  right. 

I  think  the  true  meaning  of  this  Act  of  Parliament  is  simply 
this :  witnesses  are  to  be  examined  by  the  examiner  of  the  Court,  or 
before  an  examiner  specially  appointed.     The  mode  of  examination 
is  to  be  that  mode  in  which  witnesses  are  examined  in  a  court  of 
common  law,  when  they  are  about  to  go  abroad.    The  provisions  of 
the  statute  do  not  go  to  either  of  these  points,  viz.,  what  questions 
are  to  be  put  upon  the  examination,  or  what  documents  are  to  be 
produced  upon  that  examination  taking  place.    The  statute  applies 
itself  simply  to  the  mode  in  which  the  examination  is  to  be  con- 
ducted.    It  could  not  be  directed  that  the  examination  should  be 
taken  as  it  would  be  taken  upon  trials  at  law,  for  upon  such  trials 
the  examination  is  not  taken  down  in  writing.    It  is  therefore 
directed  that  the  examination  shall  be  conducted  according  to  the 
mode  in  which  it  is  conducted  at  law,  when  the  witness  is  about  to 
go  abroad,  in  which  case  it  is  taken  down  in  writing. 

This  seems  to  me  to  be  an  attempt — very  idle  and  unsubstantial 
— to  strain  the  language  of  the  Act  of  Parliament,  which  was 
intended  merely  to  alter  the  mode  of  conducting  an  examination, 
and  to  make  it  effect  an  alteration  in  substance.  In  my  opinion 
this  motion  must  be  refused  with  costs. 
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1854.  COX  V.  MIDDLETON. 

Feb,  U,  18, 

20.  (2  Drewry,  209—220  ;  S.  0.  23  L.  J.  Ch.  618  ;  23  L.  T.  0.  8.  6;  2  W.  B.  284.) 

KiNDBEBLBT  ^^  agreement  was  in  the  following  words:  **  A.  agrees  to  pay  625/.  for 

V..0.      '  the  cottage  and  stable,  B.  paying  the  expenses  of  the  lease  held  by  Mr.  C. 

[  2  Drew.  Signed  A." :  Held,  that  such  an  agreement  was  not  sufficient  within  the 

209  ]  Statute  of  Frai^ds.    A  party  contending  for  specific  performance  must  show 

that  his  conduct  has  been  fair.    If  he  has  made  material  misrepresentations 

to  the  defendant,  it  is  no  answer  to  say  that  the  defendant  might  have 

found  out  that  they  were  misrepresentations.    Specific  performance  is  not 

of  course,  because  there  is  a  contract,  but  a  relief  in  the  nature  of 

indulgence  peculiar  to  the  jurisdiction  of  equity. 

This  was  a  suit  for  specific  performance.    The  general  case 
made  by  the  plaintiff  was  this :  that  being  possessed  of  a  certain 
leasehold  house  and  appurtenances  for  a  term  of  years,  he  entered 
into  a  verbal  agreement  with  the  defendant  for  the  sale  of  it ;  and  a 
lease  was  actually  prepared,  approved  by  the  defendant  and  executed 
by  the  plaintiff,  and  tendered  for  execution  to  the  defendant.    That 
the  defendant  refused  to  complete  that  agreement,  and  afterwards 
a  fresh  agreement  in  writing  was  entered  into  and  signed  by  the 
defendant.    The  defendant  afterwards  refused  to  complete  that 
agreement,  on  the  ground  that  misrepresentations  were  made  to 
him  as  to  the  state  of  the  premises,  and  he  now  resisted  it  at  the  Bar, 
on  the  ground  that  the  agreement  was  not  sufficient  within  the 
Statute  of  Frauds,  and  on  the  ground  of  the  misrepresentations.    The 
following  are  the  material  statements  in  the  pleadings  and  evidence : 
The  bill  stated,  that  on  the  21st  day  of  Qctober,   1852,   the 
[  •210  ]      plaintiff  and  the  defendant,  having  previously  verbally  *agreed  for 
a  lease  from  the  plaintiff  to  the  defendant  of  a  cottage,  described  as 
No.  22,  Wellington  Square,  and  the  coach-house  and  stable  at  the 
rear  of  No.  21  in  the  same  Square,  for  the  residue  of  the  plaintiff's 
term  and  interest  therein,  which  was  then  a  period  of  seventy-seven 
years  and  a  quarter  from  the  29th  day  of  September  last,  in  con- 
sideration of  a  sum  of  6002.  to  be  paid  to  the  plaintiff  on  the 
execution  of  the  said  lease  by  him,  and  of  a  ground  rent  of  61.  per 
annum  to  be  paid  to  the  plaintiff,  his  executors,  administrators  and 
assigns,  for  the  remainder  of  the  plaintiff's  aforesaid  term  and 
interest  therein  of  seventy-seven  years  and  a  quarter,  from  the 
29th  day  of  September  last,  the  plaintiff,  by  the  direction  or  with 
the  privity  and  approbation  of  the  defendant,  on  the  same  21st 
day  of  October,  1862,  instructed  Mr.  Charles  Holt,  the  plaintiff's 
solicitor,  to  prepare  a  lease  of  the  said  premises  upon  the  terms 
aforesaid. 
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That  on  the  22nd  day  of  October,  1852,  the  draft  of  a  lease  of  Cox 
the  said  premises,  in  accordance  with  the  said  terms,  was  sent  to  middlbton. 
the  said  defendant  for  his  approval  by  the  plaintiff's  aforesaid 
solicitor,  who,  on  the  27th  day  of  October,  returned  it  to  the  plain- 
tiff as  approved  by  him,  but  requested  that  a  certain  recital  therein 
might  be  shortened,  which  was  accordingly  done  by  Mr.  Holt ;  and 
on  the  28th  day  of  October  last  the  plaintiff  returned  the  draft  of 
the  said  lease  to  Mr.  Holt,  and  requested  it  might  be  engrossed  for 
execution,  and  stated  that  he  had  made  an  appointment  for  11  o'clock 
on  Tuesday  then  next,  being  the  2nd  day  of  November,  with  the 
defendant  to  complete  the  said  lease. 

That  on  Tuesday,  the  2nd  day  of  November  last,  being  the  day 
fixed  for  the  completion  of  the  said  agreement,  the  plaintiff 
accordingly  attended  at  Mr.  Holt's  office,  *and  certain  persons  who  [  *2ii  ] 
had  a  mortage  on  the  plaintiff's  aforesaid  interest  in  the  aforesaid 
leasehold  premises  also  attended  and  executed  the  said  leasehold 
and  counterpart ;  but  the  defendant  did  not  attend,  in  consequence 
whereof,  on  the  17th  day  of  November  last,  Mr.  Holt,  by  the  direc- 
tion of  the  plaintiff,  wrote  and  sent  to  the  defendant  a  letter,  saying 
he  should  attend  on  a  subsequent  day  to  tender  the  lease,  and 
threatening  a  bill  in  Chancery  if  the  defendant  did  not  then 
execute  it. 

It  then  stated  some  further  immaterial  negociations,  and  then 
that  on  the  4th  day  of  December,  1852,  the  plaintiff  and  defendant 
met  together,  and  in  the  presence  of  one  John  Newman,  they  finally 
agreed  that  the  defendant  should  give  to  the  plaintiff  the  sum  of 
6252.  for  the  lease  of  the  said  cottage  and  premises  for  the  term  of 
seventy-seven  years  from  the  25th  day  of  December  then  instant, 
at  a  peppercorn  rent,  instead  of  at  a  ground  rent  of  51.,  per  year, 
for  the  period  aforesaid,  being  25Z.  for  the  5Z.  ground  rent  originally 
verbally  agreed  to  be  paid  by  the  defendant,  and  that  the  plaintiff 
should  pay  the  expenses  of  such  lease ;  and  in  pursuance  of  such 
agreement  as  last  aforesaid,  and  on  the  same  4th  day  of  December^ 
1852,  the  defendant,  in  the  presence  of  the  said  John  Newman  and 
of  the  plaintiff,  signed  a  memorandum  or  contract  for  the  lease  of 
the  said  cottage  and  stable,  the  body  of  which  was  written  by  the 
plaintiff  in  pencil,  and  of  which  agreement  the  following  id  a 
copy; 

"  Mr.  Middleton  agrees  to  pay  625Z.  for  the  cottage  and  stable 
Mr.  Cox  pa3^ng  the  expenses  of  the  lease  held  by  Mr.  Smiths 
H.  Middlbton.    December  4th,  1852.    Witness,  John  Newman." 


r. 

MiDDLBTOK. 
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Gox  On  the  24th  December,  1852,  the  following  letter  was  sent  by 

Mr.  Middleton's  solicitor  to  Mr.  Holt : 

^  ^^^  ^  "  7,  Whitehead's  Grove,  December  24th,  1852. 

{Middleton  and  Cox.) 
''  Sir, — I  regret  to  state  that  an  obstacle  has  occurred  to  the  farther 
carrying  out  of  this  arrangement  for  the  present.  The  premises 
were  represented  by  Mr.  Cox  as  substantially  and  well  built,  and 
on  that  representation  Mr.  Middleton  treated  for  the  purchase  of 
them.  His  attention  having  however  been  called  to  their  con- 
struction, he  has  had  them  surveyed  by  Mr.  George  Handford,  of 
this  neighbourhood,  and  much  to  his  disapprobation  learns  that 
they  are  seriously  defective.  Mr.  Middleton  however  is  desirous  of 
doing  what  is  right  in  the  measure,  and  if  Mr.  Cox  will  remedy  the 
defects  pointed  out  in  Mr.  Handford's  report  (a  copy  of  which  I  beg 
to  enclose)  to  Mr.  Handford's  satisfaction,  he  will  still  carry  out 
the  purchase.  Bequesting  you  to  consider  this  letter  without 
prejudice, 

"  I  am.  Sir,  yours,  very  obediently, 
"  To  Charles  Holt,  Esq.  "  H.  Whitehead. 

"  93,  Guildford  Street,  Russell  Square." 

To  this  the  following  reply  was  immediately  returned  : 

"  93,  Guildford  Street,  24th  December,  1852. 
{Cox  and  Middleton.) 
"  Sir, — Your  client,  for  the  purpose  of  making  a  better  bargain 
for  himself,  shufSed  off  a  verbal  agreement  and  made  a  written  one 
with  Mr.  Cox,  and  he,  through  you,  now  attempts  to  impose  upon 
Mr.  Cox  by  saying  that  the  premises  were  represented  as  otherwise 
than  they  are.    Mr.  Middleton  was  quite  aware  of  the  condition  of 
[  •213  ]       the  buildings  long  before  he  made  his  written  ♦agreement  with  Mr. 
Cox.    Unless  I  hear  from  you  (before  the  opening  of  the  Chancery 
offices)  and  receive  the  draft  lease  back  approved,  I  shall  file  a  bill 
without  further  notice. 

"  Your's,  most  obediently, 
"  To  H.  Whitehead,  Esq.,  "  Charles  Holt. 

"7,  Whitehead's  Grove,  Chelsea." 

The  bill  stated  that  the  contents  of  Mr.  Holt's  letter  of  the 
24th  December,  1862,  were  in  all  respects  correct  and  true,  and 
the  plaintiff  never  stated  or  represented  to  the  defendant  that  the 
premises  were  substantially  and  well  built,  or  made  any  statement 
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or  miBrepresentation  to  the  defendant  to  the  like  effect ;  but  the  Cox 
defendant  himeelf  examined  and  carefully  looked  into  the  state  and  middlkton. 
condition  of  the  premises  before  he  entered  into  the  contract  of  the 
4th  day  of  December,  1852 ;  and  he  in  fact  perfectly  well  knew,  or 
in  fact  ought  to  have  known,  and  might  have  well  known,  the  state 
and  condition  thereof  when  he  made  and  entered  into  his  aforesaid 
agreement  of  the  4th  day  of  December,  1852,  and  long  before,  and 
he  never  asked  or  required  the  plaintiff  to  make  any  statement  or 
representation  in  relation  thereto. 

With  reference  to  the  misrepresentations,  the  defendant,  by  his 
answer,  swore  that,  between  the  19th  of  November  and  the  4th 
December,  1852,  he  had  several  interviews  with  the  plaintiff,  at 
which  the  plaintiff  frequently  pressed  him  to  purchase  from  him 
the  said  cottage,  coach-house,  stable  and  premises,  and  represented 
and  stated  to  him  that  the  same  were  substantially  and  well  built, 
and  that  he  had  built  the  said  cottage  for  his  own  residence,  and 
that  it  would  bear  the  inspection  of  any  surveyor  whom  he,  the 
defendant,  might  send  to  look  over  it,  or  he  made  representations 
or  expressions  to  that  or  the  like  purport  or  effect. 

The  defendant's  wife  and  daughter  made  an  af&davit,  by  which       [  214  ] 
they  stated,  that  after  the  abandonment  of  the  said  negociation,  on 
or  about  the  17th  day  of  November,  1852,  and  the  4th  December 
then  next  following,  the  plaintiff  called  several  times  on  the  defen- 
dant at  his  then  residence,  and  in  the  presence  and  hearing  of  the 
witnesses  pressed  the  said  defendant  to  purchase  from  him  the  said 
cottage,  coach-house,  stable  and  premises,  representing  and  stating 
to  him  that  the  same  were  substantially  and  well  built ;  that  he 
had  built  the  said  cottage  for  his  own  residence,  and  defendant 
therefore  could  not  suppose  that  he  would  have  bmlt  it  badly ;  and 
that  it  would  bear  the  inspection  of  any  surveyor  whom  the  defen- 
dant might  send  to  look  over  it,  or  he  made  representations  or 
expressions  to  that  or  the  like  purport  or  effect.    The  plaintiff  also 
made  an  af&davit,  verifying  many  of  the  allegations  in  his  bill,  but 
he  did  not  verify  the  allegation  that  he  had  not  represented  the 
buildings  as  in  good  repair.    The  remaining  material  facts  appear 
in  the  arguments  and  the  judgment. 

Mr.  Elmdey  and  Mr.  Southgate^  for  the  plaintiff: 

The  original  contract,  we  admit,  was  not  capable  of  being 
eoiorcedy  but  then  afterwards  there  is  a  fresh  agreement,  which  is 
not  disputed.    The  defence  is,  that  the  agreement  is  uncertain. 
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Cox        But  we  say  that,  by  referring  to  the  lease,  which  we  have  a  right 
MiDDLETON.   to  do,  this  property  is  suflSciently  described :  Cowley  v.  Watts  (i), 
Ogilvie  v.  Foljambe  (a). 

The  Court  oaght  here  to  import  into  the  contract  the  terms  of 
the  lease  previously  agreed  upon. 

Mr.  ChandlesB  and  Mr,  Haldane,  for  the  defendant: 

[  *216  ]  As  to  the  agreement  itself  it  is  ambiguous  on  the  face  *of  it,  and 

evidence  cannot  be  let  in  to  construe  it.  If  it  is  read  thus :  "  Mr. 
Cox  to  pay  the  expense  of  the  lease,"  which  assumes  that  a  lease  is 
to  be  granted,  then  what  is  to  be  the  lease  ?  for  what  term  is  it  to 
be  ?  what  are  to  be  the  covenants  ?  All  the  cases  are  on  this  point 
consistent,  that  the  Statute  of  Frauds  requires  that  the  terms  of 
the  agreement  must  appear  on  the  face  of  the  written  instrument 
itself,  or  on  some  instrument  to  which  it  refers.  In  Ogilvie  v. 
Foljambe  the  identity  of  the  house  appeared  by  the  written  instru- 
ments. So  in  Cowley  v.  Watts  (l)  and  Owen  v.  Thomas  (8).  They 
cited  also  Clinan  v.  Cook  (4),  as  to  the  distinction  between  what  is 
necessary  to  support  a  bill  for  specific  performance,  and  what  is 
sufficient  to  resist  specific  performance. 

The  plaintiff  will  not  lose  his  right  to  an  action,  if  he  has  any, 
and  that  is  his  proper  and  only  remedy:  LaclUan  v.  Reynolds (s)^ 
G adman  V.  Horner  {6). 

On  the  ground  of  misrepresentation,  the  plaintiff  says  there  were 
no  misrepresentations ;  the  defendant  swears  positively  that  there 
were;  and  his  wife  and  daughter,  who  are  competent  witnesses, 
support  the  statement.  The  plaintiff  has  made  an  affidavit.  Why 
did  he  not  swear  that  he  did  not  make  any  such  misrepresentations  ? 
He  declines  to  do  so ;  and  it  must  be  assumed,  therefore,  that  the 
defendant  is  right. 

Mr.  Elmsley,  in  reply  : 

On  the  question  of  misrepresentation,  the  plaintiff,  it  is  alleged, 
[  ^216  ]  represented  to  the  defendant  that  the  premises  *were  sound.  The 
plaintiff  denies  that  in  his  bill.  It  is  for  the  defendant  to  prove 
it.  However,  the  misrepresentations,  if  they  existed,  are  perfectly 
trivial.  The  real  question  is,  contract  or  no  contract ;  and  we  say 
that  the  contract  is  sufficiently  clear. 

(1)  94  E.  B.  808  (22  L.  J.  Ch.  591).  (5)  £ay,  52 ;  to  be  reported  in  101 

(2)  17  B.  H.  13  (3  Mer.  53).  B.  B. 

(3)  41  B.  B.  88  (3  My.  &  K.  353).  (6)  11  B.  R  1?5  (18  Ves.  10). 

(4)  9  B.  B.  3  (1  Sch.  &  Lef.  40). 
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The  Yicb-Chancbllob  :  C!ox 

r. 

Specific  performance  is  resisted,  in  this  case,  on  two  grounds.         Middleton. 

1st.  That,  according  to  the  provisions  of  the  Statute  of  Frauds, 
there  is  no  sufficient  contract. 

2ndly«  That  if  there  is,  the  defendant  executed  it  on  the  faith  of 
representations  made  by  the  plaintiff,  which  prove  to  be  false. 

As  to  the  first  ground,  no  doubt  the  Statute  of  Frauds,  requiring 
a  contract  to  be  in  writing,  requires  that  the  contract  shall  be  suffi- 
ciently certain  as  to  what  the  parties  are  contracting  for.    And  if 
we  take  this  contract  alone,  striking  out  all  extrinsic  evidence,  it 
stands  thus.     (His  Honour  stated  the  agreement.)     Now  this  is  a 
sufficient  contract  in  this  respect ;  it  is  signed  by  the  party  to  be 
charged,  and  the  signature  is  proved.    But  if  we  were  to  take  this 
contract  by  itself,  and  put  a  construction  upon  it,  how  ought  it  to  be 
construed  ?    Now  I  ought,  it  is  said,  to  read  it  as  if  the  words 
"  Mr.  Cox  paying  the  expenses  of  the  lease  "  were  left  out.    If  the 
contract  stood  so,  there  could  be  no  difficulty  or  doubt  about  it, 
because,  if  parties  contract  together  for  the  purchase  of  a  house, 
prima  facie  the  contract  is  to  purchase  the  fee  simple.    It  may  be 
that  the  party  purchasing  may  know  that  the  vendor  had  not  the 
fee  simple,  and  then  such  a  ^contract  might  be  performed  by  the      [  *2n  ] 
purchaser  having  all  the  interest  of  the  vendor.    Or  if  the  purchaser 
did  not  know  what  was  the  interest  of  the  vendor,  and  the  contract 
imports  a  contract  for  the  purchase  of  the  fee  simple,  the  purchaser 
might  say,  I  will  exercise  the  option  of  taking  such  estate  as  you 
have.    That  would  be  the  construction  of  the  contract,  if  the  words 
referred  to  are  omitted.    But  those  words  make  all  the  difference. 
I  will  first,  however,  take  them  in  the  sense  in  which  the  plaintiff 
says  they  ought  to  be  taken,  viz.,  that  the  word  ''  lease  "  does  not 
refer  to  any  lease  held  by  Smith,  but  it  means  the  instrument  of 
grant  or  conveyance  by  which  the  vendor  was  to  convey  his  interest 
to  the  purchaser.    Now  I  adopt  the  plaintiff's  view  of  the  construc- 
tion to  be  put  on  the  word  "  lease."    Cox,  then,  is  to  pay  the  expense 
of  the  lease,  of  a  lease  that  is  to  be  granted.    Now,  if  I  exclude  all 
evidence,  if  I  look  at  the  contract  per  se^  irrespective  of  all  extrinsic 
circumstances,  there  is  nothing  said  of  the  interest  of  the  vendor ; 
and  what  he  is  dealing  with  professes,  therefore,  to  be  the  fee  simple, 
and  you  have  then  words  which  show  that  a  lease  is  to  be  granted 
by  Cox  to  the  defendant ;  and  then  the  question  is,  what  lease  ?  for 
wbat  term  ?    It  is  said  that  the  language  means  a  lease  for  the  whole 
term.    But  then,  with  what  reservation,  what  covenants  ?   But  if  the 
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Cox        plaintiff  held  in  fee  simple,  which  is  what  appears  on  the  face  of  the 
MiDDLETOK.   contract,  is  the  lease  to  be  one  in  perpetuity,  or  what  is  it  to  be  ? 

If  Cox  had  only  a  leasehold  interest,  does  it  mean  that  ?  On  the 
face  of  the  contract  there  is  no  indication  of  the  nature  of  the  interest 
that  Cox  had,  nor  of  what  term  was  to  be  granted.  But  then  it  is 
said  that  the  words  of  the  contract  do  not  mean  a  lease,  but  mean 
an  assignment  of  the  interest  of  Cox,  whatever  it  is  ;  and  cases  have 
[  *2i8  ]  been  *cited  to  show  that  when  a  party  having  a  leasehold  interest 
enters  into  a  contract  for  sale,  and  there  is  an  agreement  to  give  so 
much  for  the  lease,  that  means  the  particular  lease.  But  that  is 
quite  different  from  an  agreement  that  a  lease  is  to  be  granted.  I 
do  not  see  what  there  is  in  this  contract  to  call  upon  me  to  put  that 
forced  construction  on  the  word  "  lease,"  that  it  does  not  mean  a 
lease,  a  term  to  be  granted  by  the  vendor,  but  a  conveyance  or  assign- 
ment. Looking  then  at  the  matter  without  introducing  any  extrinsic 
circumstances,  I  think  this  contract  is  insufficient.  But  if  we  look 
at  the  plaintiff's  own  representations,  still  less  will  it  appear  that 
there  is  a  sufficient  contract.  (His  Honour  referred  to  the  7th 
paragraph  of  the  bill  stated  on  p.  91.) 

Now  the  statement  of  the  contract  is  the  lease ;  that  may  mean, 
in  general  terms,  a  lease,  or  it  may  mean  the  lease  which  the 
plaintiff  held.  The  lease  which  the  plaintiff  held  is  stated  to  be  for 
seventy-seven  years  from  Christmas,  1852,  and  that  would  agree 
with  the  statement  in  the  7th  paragraph  of  the  bill.  But  then  the 
plaintiff  states  a  verbal  agreement  by  the  defendant  to  take  a  lease 
on  certain  terms,  for  the  remainder  of  the  plaintiff's  term;  and 
that  a  lease  was  prepared.  The  plaintiff  states  that  the  lease  was 
approved ;  and  the  lease  is  produced ;  and  it  turns  out  to  be  that 
the  lease  is  not  for  seventy-seven  years  from  Christmas,  1852,  but 
for  seventy-six  and  a  quarter  years  from  Christmas,  1852.  So  that 
the  plaintiff's  own  representation  is,  that  the  term  which  he  says 
he  had  was  seventy-seven  years  from  Christmas,  1852  ;  and  he  says 
he  agreed  to  grant  a  lease  to  the  defendant  for  that  term ;  and 
then  he  produces  the  lease,  which  he  says  was  agreed  upon,  and 
that  is  for  a  different  term.  Is  not  that  an  answer  to  the  plaintiff's 
[  *219  ]  argument,  that  the  agreement  was  for  the  purchase  of  the  *lease  which 
the  plaintiff  had,  and  that  the  terms  of  the  contract  import  a  purchase 
of  the  lease  held  by  the  vendor,  and  not  the  grant  of  a  lease  ? 

In  the  cases  which  have  been  cited,  the  contract  was  clear  ;  the 
agreement  was  for  the  lease,  or  an  agreement  to  purchase  the 
interest  of  the  vendor.    If  the  purchaser  has  contracted  for  the  fee 
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simple,  and  he  offers  to  take  less,  he  may  of  course  take  all  the        cox 
vendor  can  give ;  but  if  the  contract  is  either  for  a  lease  in  express    middlbton. 
terms,  or  a  contract  in  such  terms  that  it  imports  that  a  lease  is 
to  be  granted,  as  this  contract  does,  I  am  of  opinion  that  such  a 
contract  does  not  satisfy  the  statute,  and  the  plaintiff  has  no  right. 

(On  the  second  point,  whether  there  were  any  representations 
made  to  the  defendant  as  to  the  state  of  the  building,  and,  if  there 
were,  whether  they  were  false ;  his  Honour  referred  to  the  letter  of 
the  defendant  of  24th  December,  1852,  and  the  letter  of  the  plaintiff 
in  reply  of  the  same  date,  and  then  proceeded :) 

The  plaintiff  in  his  letter  does  not  go  on  to  say  that  the  premises 
were  in  repair,  but  that  the  defendant  knew  their  condition.    Now 
wliat  does  the  plaintiff  say  in  his  bill.    (His  Honour  read  the  para- 
graph stated  on  p.  93.)      Now  this  statement  is  positively  denied 
by  the  answer.    The  defendant  swears  that  it  was  so  represented  to 
him.    The  plaintiff  has  chosen  to  examine  himself  as  a  witness,  to 
substantiate  the  allegations  of  the  bill ;  but  when  he  comes  to  the 
part  of  the  bill  where  it  is  alleged  that  he  never  made  the  represen- 
tations, he  (very  properly,  no  doubt)  does  not  say  a  word  in  his 
affidavit  in  support  of  those  allegations  of  the  bill.    If  it  stood  there 
alone,   I  should  have  sufficient  ground  to  *say  that  the  plaintiff      [  *220  ] 
having  made  those  allegations,  the  defendant  having  denied  them 
on  his  oath,  and  the  plaintiff,  volunteering  to  make  an  affidavit, 
declining  to  make  it  on  this  point,  the  defendant's  representation 
must  be  taken  to  be  correct.    But  besides  that,  the  defendant's  wife 
and  daughter  are  both  examined  as  witnesses,  and  they  state  the 
representations  that  were  made  to  the  defendant  in  their  presence. 
(His  Honour  referred  to  the  evidence  stated  on  p.  98.)    The  only 
attempt  of  the  plaintiff  to  support  his  own  allegations  is  an  affidavit 
of  Newman,  who  proves  what  took  place  at  a  meeting  on  the 
4th  December,  and  says  that  at  that  meeting  no  representations 
were  made  by  the  plaintiff.      This  shows  that  the  plaintiff  was 
perfectly  aware  of  the  importance  of  his  allegations,  and  of  supporting 
them.    It  is  clearly,  in  my  opinion,  established  that  the  plaintiff 
did  represent,  on  many  occasions  before  the  contract,  that   the 
premises  were  substantial  and  well  built,  and  were,  in  fact,  built  for 
the  plaintiff's  own  use.    But  then  it  is  said,  that  if  the  defendant 
had  taken  the  pains  to  look,  he  might  himself  have  seen  what  was 
the  state  of  the  premises.    But  this  is  a  suit  for  specific  performance  ; 
and  in  such  a  suit  it  is  not  an  answer  to  the  fact  of  the  plain- 
tiff having  made  fabe  representations,  to  say  the  defendant  was 
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imprudent.  If  the  case  stood  on  this  ground  only,  I  should  refuse 
specific  performance.  If  a  plaintiff  comes  here  and  asks  relief ;  asks 
this  Court  to  assist  him  in  what  is  not  the  assertion  of  a  strict  legal 
right,  but  to  assist  him  on  grounds  standing  on  the  peculiar  juris- 
diction of  this  Court,  he  must  show  that  his  conduct  has  been  clear, 
honourable  and  fair.  If  he  has  been  guilty  of  misrepresentation, 
this  Court  will  leave  him  to  his  remedy,  if  any,  at  law.  On  both 
grounds,  the  bill  must  be  dismissed  with  costs. 


1854. 
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PALMER  V.  SIMMONDS(l). 

(2  Drewry.  221—229  ;  S.  C.  2  W.  E.  313.) 

A  testatrix  gaye  her  residuary  estate  to  A.,  his  heirs,  executors,  adminis- 
trators and  assigns  for  eyer,  for  his  own  use  and  benefit,  as  she  had  full 
confidence  in  him  that  if  he  should  die  without  lawful  issue  he  would,  after 
providing  for  his  widow  during  her  life,  leave  the  bulk  of  her  said  residuary 
estate  to  B.,  C,  D.  and  E.  equaUy:  Held,  that  this  language  did  not 
describe  the  subject  of  gift  with  sufficient  certainty  to  create  a  precatory 
trust. 

The  will  of  Henrietta  Bosco  contained  the  following  gift  [of 
residue] : 

'*  As  to  all  the  residue  and  remainder  of  my  personal  estate  and 
effects  which  may  remain  after  payment  of  my  debts,  funeral  and 
testamentary  expenses  and  legacies,  and  all  my  real  estate  (if  any), 
I  give  and  devise  the  same  unto  Thomas  Harrison,  his  heirs, 
executors,  administrators  and  assigns  for  ever,  for  his  own  use  and 
benefit,  as  I  have  full  confidence  in  him,  that  if  he  should  die  with- 
out lawful  issue  he  will,  after  providing  for  his  widow  during  her 
life,  leave  the  bulk  of  my  said  residuary  estate  unto  Williani 
Fountain  Simmonds,  James  Simmonds,  Thomas  Elrington  Simmonds 
and  Henrietta  Bosco  Markham  equally." 

This  was  a  special  case,  and  the  question  was,  whether  by  the 
above  clause  a  precatory  trust  was  created  in  favour  of  W.  F.  Sim- 
monds, James  Simmonds,  T.  E.  Simmonds  and  H.  B.  Markham. 
Harrison  was  dead,  without  issue,  having  made  a  will.  W.  F. 
Simmonds  was  dead :  the  other  three  were  living. 


Mr.  Campbell  and  Mr.  Law,  for  the  representatives  of   the 


(1)  Curnick  v.  Tucker  (1874)  L.  R.  17 
Eq.  320,  322  ;  Le  Marchant  v.  Le  Mar- 
chant  (1874)  L.  R.  18  Eq.  414, 417 ;  but 
it  is  doubtful  whether  the  gift  would 
now  be  held  to  show  sufficient  intention 


to  create  a  trust  even  if  the  intention 
had  not  failed  for  want  of  certainty  of 
subject,  AB  in  In  re  Hutchinson  anri 
Tenant  (1878)  8  Oh.  D.  540,  39  L.  T. 
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testatrix  Henrietta  Bosco,  stated    the    will    and  submitted    the      palheb 
question.  Simmonds. 


Mr.   Teed  and  Mr.  Poxonall  for  James    Simmonds,   T.   E. 
Simmonds  and  H.  B.  Markham  : 

There  is  a  trust  (Thomas  Harrison  having  died  without  leaving 
issue).  The  word  "  confidence  "  is  equivalent  *to  trust,  and  is  an  [  •223  j 
imperative  word :  Wood  v.  Cox  (1) ;  Norwood  v.  West  (2).  The  only 
difficulty  is  on  the  words,  "  the  bulk  of  my  residuary  estate : "  but 
the  intention  was  to  provide  for  the  widow  for  life,  and  that  points 
at  a  disposition  of  the  income ;  and  then  the  word  *'  bulk  "  means,  by 
juxta  position  with  the  other  antecedent  disposition,  the  corptu  of 
the  property. 

Mr.  Rendall  for  the  representatives  of  W.  F.  Simmonds  [cited 
Malim  v.  KeighUey  (3)  and  distinguished  Wtbb  v.  Wools  (4)  and 
Green  v.  Marsden  (5)]. 

Mr.  BaUy  and  Mr.  Ellis^  for  the  parties  claiming    under       [  ^^^  ] 
Harrison : 

There  is  no  trust :  to  constitute  a  trust,  there  must  be  sufficient 
words  ;  and  the  subject  of  gift  must  be  certain.  [They  cited  Wehh 
V.  Wools  ;  Knight  v.  Knight  (6)  ;  Cowman  v.  Harrison  (7)]. 

Mr.  Teed,  in  reply,  [cited  Constable  v.  BtUl  (8)]. 

The  Vicb-Chancbllor  :  [  225  ] 

In  most  of  the  cases  of  this  class  the  Court  is  called  upon  to  do 
what  it  is  persuaded  was  never  the  intention  of  the  testator ;  for 
when  a  testator  expresses  his  confidence  that  the  devisee  will  do  so 
and  so,  what  he  really  means,  is  to  say,  that  be  expresses  the 
confidence,  because  he  does  not  mean  to  create  a  trust.  He  gives 
absolutely,  because  he  has  confidence.  But  then  this  Court  has 
said,  that  is  a  reason  why  the  Court  should  create  a  trust. 

In  this  case  the  testatrix  has  expressed  herself  in  the  following 
manner.  (His  Honour  referred  to  the  residuary  gift,  and  expressed 
a  clear  opinion  that  so  far  as  regarded  the  words  *'  as  I  have  full 

(1)  45  R  R  156  (1  Keen,  317 ;  2  (5)  »4  E.  E.  789  (1  Drew.  646). 
My.  &  Or.  684).  (6)  52  E.  R  79  (3  Beav.  148). 

(2)  24  R  R  199  (1  Sim.  &  St.  387).  (7)  90  B.  R  356  (10  Hare,  234) 

(3)  2  R  B.  229  (2  Ves.  Jr.  p.  333).  (8)  84  R  R  362  (3  De  G.  &  Sm.  411). 


(4)  89  B.  E.  292  (2  Sim.  N.  S.  267). 
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Palmes      confidence,"  they  were  sufficient  to  create  a  trust.    He  then  pro- 
SiMMONDs.    ceeded.)    But  the  question  is  whether  the  subject  is  certain ;  the 
objects  and  purposes  are  clearly  certain.    Now,  in  describing  the 
subject  as  to  which  the  testatrix  expresses  her  full  confidence  that 
Harrison  will  leave  it,  that  subject  is  described  as  "  the  bulk  of  my 
said  residuary  estate."    If  she  had  said  "  my  residuary  estate,"  I 
must,  according  to  the  cases,  have  held  that  there  was  a  trust.   But 
the  question  is,  whether  the  words,  **  the  bulk  of  my  residuary 
estate,"  mean  the  same  thing  as  ''  my  residuary  estate,"  or  any- 
thing precise  and  definite.    The  testatrix  has  here  used  a  term 
which  is  not  a  legal  term ;  a  term  which  has  not  in  law  any 
appropriate  meaning.     She  has  chosen  to  use  a  term  which  may 
have  two  different  senses ;  it  may  have  a  strict  sense,  according  to 
its  derivation,  or  what  I  may  term  its  classical  sense :  2ndly,  it  may 
[  •226  ]      be  used  'according  to  its  popular   sense.    But  if  its   strict   or 
classical  sense  and  its  popular  sense  are  coincident,  then  no  difficulty 
can  arise  as  to  the  sense  in  which  the  testatrix  uses  it.     Now  it  is 
to  be  observed  that  in  this  will,  when  the  testatrix  means  to  give  a 
remainder,  whether  absolutely,  or  only  on  the  happening  of  certain 
events,  she  has  used  proper  legal  terms.     [His  Honour  referred  to 
two  previous  pecuniary  legacies  bequeathed  by  the  same  will,  the 
capital  of  which  was  given  over  on  certain  events  in  remainder  in 
the  usual  way,  and  he  said  :]    These  show  that  when  she  wishes  to 
describe  persons  to  take  in  remainder,  whether  the   gift  over  is 
absolute  or  only  in  certain  events,  she  uses  appropriate  terms. 
Still  more  when  she  gives  her  residuary  estate,  does  she  use  appro- 
priate legal  terms.    But  when  we  come  to  the  clause  in  question, 
we  find  her  using  this  language  :  she  expresses  her  confidence  that 
Harrison  will  give  **  the  bulk  of  my  said  residuary  estate."     Now 
what  she  there  meant  could  not  be  her  residuary  estate,  which  she 
had  already  in  clear  terms  given  ;  but  the  bulk  of  it.     Then  it  is 
said  that  word  is  to  be  construed  by  the  clause  for  providing  for 
the  widow ;  and  that  what  is  intended  is,  to  give  a  power  to  make 
provision  for  the  widow,  and  then  the  bulk  means  what  remains  ; 
or  else  that  it  means  a  provision  for  the  widow  for  life  out  of  the 
income,  and  then  the  word  "  bulk  "  means  the  corpus  of  the  estate. 
But  the  answer  is,  that  as  to  either  of  these  constructions  the  term 
"  bulk  "  is  not  appropriate.     No  such  term  is  used  by  the  testatrix 
when  giving  capital  as  distinguished  from  income  ;  nor  is  the  term 
appropriate  to  express  what  remains  after  Harrison  shall  have 
exhausted  some  of  the  capital.    What  is  the  meaning  then  of  "  bulk  "  ? 
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The  appropriate  meaning,  according  to  its  derivation,  is  something      Palmeb 
which  bulges  out,  &c.    (His  Honour  referred  to  *Todd*s  Johnson    simmonds. 
and  Richardson'sDictionaryforthedifferent  meanings  and  etymology       [  •227  ] 
of  the  word.)     Its  popular  meaning  we  all  know.    When  a  person 
is  said  to  have  given  the  bulk  of  his  property,  what  is  meant  is  not 
the  whole  but  the  greater  part,  and  that  is  in  fact  consistent  with 
its  classical  meaning.    When,  therefore,  the  testatrix  uses  that  term, 
can  I  say  she  has  used  a  term  expressing  a  definite,  clear,  certain 
part  of  her  estate,  or  the  whole  of  her  estate  ?    I  am  bound  to  say 
she  has  not  designated  the  subject  as  to  which  she  expresses  her 
confidence ;  and  I  am  therefore  of  opinion  that  there  is  no  trust 
created :  that  Harrison  took  absolutely,  and  those  claiming  under 
him  now  take. 


CADOGAN  AND  Wife  v.  EARL  of  ESSEX.  i854. 

iiareh  7. 
(2  Drewry,  227—229 ;  S.  C.  23  L.  J.  Ch.  487  ;  18  Jur.  782  ;  2  W.  B.  313.)  

By  a  deed,  power  was  given  to  trustees,  and  they  were  required,  with  Kindbrsley, 
the  approbation  of  the  tenants  for  life,  to  invest  in  the  purchase  of  lease-  '    ' 

holds :  Held,  that  it  was  compulsory  on  them  to  invest,  when  called  upon         ^        ^ 
to  do  so  by  the  tenants  for  life. 

By  a  deed  dated  the  28th  day  of  November,  1851,  being  the 
settlement  made  on  the  marriage  of  the  plaintiff  and  his  wife,  it  was 
provided  that  it  should  be  lawful  for  the  defendants,  the  trustees  of 
the  settlement,  or  the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  or  their  or  his  assigns,  and  they 
and  he  were  thereby  required  at  any  time  or  times  during  the  lives 
or  life  of  the  said  plaintiffs  Frederick  William  Cadogan  and  Lady 
Adelaide  Cadogan  or  the  survivor  of  them,  with  their,  his  or  her 
approbation  in  writing  under  their,  his  or  her  hands  or  hand,  to  lay 
oot  and  invest  the  several  sums  of  4,000Z.,  10,000Z.  and  5,000Z.  in 
the  settlement  mentioned,  or  any  of  them,  or  the  money  to  be  pro- 
duced by  the  sale,  transfer  or  disposition  of  the  stocks,  funds  or 
securities  in  or  upon  *  which  the  same  respectively  should  for  the       [  *228  ] 
time  being  be  laid  out  or  invested,  or  any  part  of  such  money,  in 
the  purchase  of  any  freehold  or  copyhold  manors,  messuages,  lands, 
tenements  or  other  hereditaments  in  England  or  Wales  for  an  estate 
of   inheritance,  or  of  any  leasehold  lands,  messuages  or  tenements 
in   England  or  Wales  for  any  term  of  years  (whereof  not  less  than 
sixty  years  should  be  unexpired  at  the  time  of  such  purchase),  and 
either  with  or  without  the  production  of  the  lessor's  title,  the  free- 
hold, copyhold  or  leasehold  premises  to  be  conveyed,  surrendered 
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Cadooan     and  assigned  to  the  said  trustees,  or  the  survivors  or  survivor  of 
eabl  of     them,  their    or  his    heirs,  executors,  administrators    or  assigns 
Essex.       respectively. 

The  plaintiff,  the  husband,  purchased  at  an  auction  certain  lease- 
hold premises,  and  having  been  advised  that  the  title  was  good,  he 
and  his  wife,  by  letter,  requested  the  trustees  to  lay  out  part  of  the 
trust  money  in  the  purchase  of  it.  The  defendants  declined,  and 
the  question  was  whether  they  might,  and  whether  they  were  bound 
to  make  such  investment. 

Mr.  Glasse  and  Mr.  Lonsdale,  for  the  plaintiffs,  cited  Beaticlerk 
V.  Ashbui-nhajfi  (i) ;  Lee  v.  Young  (2). 

Mr.  Hohhouse^  contra : 

There  is  a  discretion  in  the  trustees  at  any  rate  as  to  the  selection 
of  leaseholds;  besides  they  object  altogether.  They  object  to 
enter  into  covenants,  and  the  clause  is  only  empowering ;  it  is  not 
imperative. 

The  Vicb-Chancbllor  : 

[  •229  ]  I  really  think  this  case  comes  within  Beauclerk  v.  *Ashburnham^ 

though  the  words  are  not  the  same.  It  is  clear  that  language  is 
used  which  imports  first  a  power  or  authority  to  the  trustees  to 
Invest  in  the  manner  designated,  which  would  give  them  a  discretion; 
and  then  words  are  used  to  show  that  they  are  required  to  do  it. 
Why  should  the  second  words  be  used  except  to  express  a  different 
thing  ?  The  first  gives  an  express  authority  to  the  trustees  to  do 
it ;  and  the  second  does  something  more.  I  think  that  although 
there  is  a  certain  degree  of  doubt,  the  word  used  in  the  subsequent 
passage  being  "  approbation  "  instead  of  "  direction,"  the  case  falls 
within  Beauclei'k  v.  Ashburnham,  and  that  the  trustees  are  under  an 
obligation ;  that  the  direction  is  imperative ;  and  that  if  the  tenant 
for  life  thinks  fit  to  have  the  trust  fund  invested  in  the  purchase  of 
leaseholds,  the  trustees  must  adopt  that  investment. 

I  think  also  that  leasehold  houses  come  within  the  terms  of  the 
settlement. 

(1)  68  R  R.  95  (8  Beav.  322).  (2)  60  R.  R.  258  (2  Y.  &  C.  0. 0. 532). 
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In  re  CRAWFOKD'S  TRUSTS  (1).  i854. 

(2  Drewry,  230—247  ;  S.  C.  23  L.  J.  Ch.  625  ;  18  Jur.  616 ;  2  W.  E.  341.)  Jarihl'l. 

A  testator  gave  a  life  interest  in  certain  funds,  with  remainder  "  to  be 
equally  divided  between  all  my  cousins  german  now  existing,  or  their   ^'^'l^®^^^* 
represenUtives :  y  •^' 

Held,  there  being  nothing  in  the  rest  of  the  will  to  control  the  primary  ^ 

legal  meaning  of  the  word  "  representatives,"  that  it  meant  esecutors,  and 
not  next  of  kin  ;  and  the  fund  went  to  the  executors  or  administrators  of 
the  testator's  cousins  german,  as  part  of  their  personal  estate. 

John  Crawford  made  his  will,  bearing  date  the  29th  of 
November,  1817,  and  after  giving  certain  specific  and  pecuniary 
bequests,  he  devised  and  bequeathed  as  follows : 

"  To  my  good  friends  John  Trott-er  and  Coutts  Trotter,  Esquires, 
and  to  their  executors,  I  leave  all  the  residue  of  my  property,  to  be 
by  them  held  in  trust,  for  the  purpose  of  paying  my  daughter, 
Elizabeth  Jane,  all  the  interest  arising  therefrom  during  her 
natural  life  as  they  may  receive  it,  or  giving  her  powers  of  attorney 
to  receive  the  same  herself  or  any  person  for  her,  should  they  in 
their  discretion  so  think  fit.  If  she  marries  and  leaves  issue,  one 
half  of  the  said  residue  to  be  at  her  disposal  at  her  death,  to  leave 
to  whom  she  pleases,  and  the  other  half,  on  that  event  taking  place, 
to  go  and  belong  to  the  child  or  children  of  her  body,  share  and 
share  alike.  If  she  dies  unmarried,  or  marrying,  dies  without 
leaving  issue,  then  and  in  that  case  the  whole  of  the  said  residue  to 
be  divided  as  follows  :  one  third  part  thereof  to  be  at  the  disposal 
of  my  said  daughter,  or  as  her  will  may  direct ;  one  third  to  my 
sister,  Mrs.  Marlon  Jobson,  of  Dundee,  the  interest  to  be  paid  to 
her  during  her  life,  and  the  principal  at  her  death  to  go  to  the  heirs 
of  her  body,  share  and  share  alike;  one  twelfth  to  my  brother, 
Charles  Crawford,  and  to  the  heirs  of  his  body ;  one  twelfth  to  my 
niece.  Miss  Ellen  Mayne,  in  the  same  manner  as  stated  in  the  5th 
article ;  one  twelfth  to  Miss  Elizabeth  Graham,  Mrs.  Margaret 
Fletcher  and  Lady  Scott,  of  Ancrum,  share  and  share  alike,  and  to 
their  respective  *heirs ;  one  twelfth  to  be  equally  divided  amongst  [  *23i  ] 
all  my  cousins  german  now  existing,  or  their  representatives.  I 
hereby  appoint  as  executors  to  this  my  last  will  and  testament  my 
good  friends  John  Trotter,  Coutts  Trotter  and  George  Brown, 
Esqrs." 

(1)  A  number  of  cases  upon  this  -particxjil&TcaBe,  In  re  Craw/or d^s  Trusts, 

subject    were    collected   by  Malins,  was  specially  considered  and  followed 

V.-C  in  his  judgment  in  Stockdale  v.  in  In  re  Ware,  Cumherlege  v.  Cumber- 

Nicholson  (1867)  L.  K.  4  Eq.  359,  36  hge-Ware  (1890)  45   CL  D.  269,  59 

li.  J.  Ch.  793,  16  L.  T.  767  ;  and  this  L.  J.  Oh.  717,  63  L.  T.  52.— O.  A.  S. 
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In  re  The  testator  died  on  the  2nd  of  May,  1818,  leaving  his  daughter, 

*Tru8t^  ^   Eliza  Jane  Crawford,  surviving. 

Eliza  Jane  Crawford  died  on  the  24th  of  November,  1846, 
without  having  been  married,  and  in  the  month  of  December, 
1847,  under  the  provisions  of  the  Trustees  Relief  Act,  the  executors 
paid  into  Court,  to  the  account  of  "  The  trust  funds  come  to  the 
hands  of  the  personal  representatives  of  John  Crawford,  Esq., 
deceased,"  the  sum  of  14,605[,,  Three  pounds  per  centum  Reduced 
Bank  Annuities ;  8,689Z.  14«.,  Three  pounds  per  centum  Consolidated 
Bank  Annuities ;  6,588L  18«.  lid..  Three  pounds  five  shillings  per 
centum  Bank  Annuities;  625t,  Bank  stock,  and  the  sum  of 
5782.  Ss.  Id.,  cash,  being  the  sums  remaining  in  their  hands  on 
account  of  the  residuary  personal  estate  of  the  testator. 

There  were  six  cousins  german  of  the  testator  living  at  the  date 
of  his  will :  they  all  died  after  the  testator*8  death,  and  living  Eliza 
Jane  Crawford. 

The  petition  was  presented  by  the  legal  personal  representative 
of  one  of  the  cousins  german,  praying  for  payment  to  him  of  his 
share,  and  the  payment  to  the  legal  personal  representatives  of  the 
other  deceased  cousins  german,  of  their  shares.  And  the  question 
was,  whether  that  was  the  proper  construction  of  the  testator's  will, 
or  whether  the  next  of  kin,  according  to  the  Statute  of  Distributions, 
of  the  deceased  cousins  german,  were  the  persons  entitled. 

[  232  ]  Mr.  Cotton  appeared  for  the  petitioner. 

Mr.  Ainphlett  for  the  next  of  kin. 

Mr.  Hobhouse  for  the  surviving  representative  of  the  original 
testator. 

On  the  21st  March  the  Yice-Chancellob  delivered  the  following 
judgment : 

In  this  case  the  testator  John  Crawford  bequeathed  to  J.  Trotter 
and  Coutts  Trotter,  and  to  their  executors,  the  residue  of  his 
property,  in  trust,  to  pay  to  his  daughter,  Elizabeth  Jane,  all  the 
interest  arising  therefrom  during  her  life,  and  if  she  married  and 
left  issue,  one  half  of  such  residue  to  be  at  her  disposal,  and  the 
other  half  to  go  and  belong  to  her  children,  share  and  share  alike ; 
but  if  she  died  unmarried,  or  without  having  issue  (which  event 
happened),  the  whole  of  the  residue  was  to  be  divided  as  follows  : 
the  testator  then  proceeded  to  dispose  of  it  in  various  shares  to 
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various  persons,  and  as  to  one-twelfth,  he  gave  it  in  these  words :  in  re 
*'  One  twelfth  to  be  equally  divided  amongst  all  my  cousins  german  trusts. 
now  existing,  or  their  representatives."  The  Master  has  found 
that  there  were  six  cousins  german  living  at  the  date  of  the  will,  all 
of  whom  survived  the  testator,  but  all  died  before  the  testator's 
daughter,  Elizabeth  Jane,  the  tenant  for  life.  She  having  now 
died  without  having  been  married,  I  have  to  decide  who  are  entitled 
to  this  twelfth  part  of  the  residue,  which  has  been  brought  into 
Court  under  the  Trustee  Belief  Act. 

The  contest  lies  between  the  respective  executors  and  adminis- 
trators of  the  cousins  german  on  the  one  hand,  and  their  respective 
next  of  kin  on  the  other  hand. 

The  question  is,  in  what  sense  has  the  testator  here  used  the       [  ^^s  ] 
term  "  representatives." 

There  is  no  doubt  that  this  term  is  capable  of  being  interpreted 
in  any  sense  in  which  the  Court  may  be  satisfied,  from  the  whole 
context  of  the  will,  that  the  testator  intended  to  use  it ;  and  the 
cases  are  numerous  in  which  it  has  been  held  to  mean  one  thing  or 
another,  according  to  the  indications,  collected  from  the  whole  will, 
of  the  testator's  intention  in  using  it. 

There  is,  however,  one  rule  of  construction,  of  universal  appli- 
cation, which  admits  of  no  exception,  and  which  ought  never,  under 
any  circumstances,  to  be  departed  from,  viz.,  that  if  any  term  is 
used  by  a  testator  which  has  a  primary  or  ordinary  legal  meaning, 
that  is  the  sense  in  which  it  ought  to  be  construed,  unless  the 
Court  is  reasonably  satisfied,  by  evidence  to  be  collected  from 
the  will  itself,  of  the  testator's  intention  to  use  it,  not  in  that  sense, 
but  in  some  different  sense. 

It  follows,  from  this  rule,  that  in  every  case  in  which  a  question 
is  raised  as  to  the  meaning  to  be  attributed  to  any  particular  term 
used  by  a  testator,  the  first  thing  to  be  done  is  to  ascertain  and  fix 
its  primary  or  ordinary  legal  meaning,  and  when  that  is  ascertained, 
the  omis  lies  on  the  party  who  insists  on  attributing  to  it  a  different 
meaning,  to  point  out  the  evidence  (if  any)  which  the  will  furnishes, 
to  show  the  testator's  intention  to  use  the  term  in  such  different 
sense,  and  not  according  to  its  ordinary  acceptation. 

Moreover,  it  is  to  be  observed  that  slight  and  trivial  circumstances 
are  not  sufficient  to  afford  such  evidence  of  *intention.    In  Attomey-      [  •234  ] 
General  v.  Malkin  (1),  Lord  Gottbnhah,  propounding  a.general  rule, 
though  he  was  applying  it  in  a  case  where  the  term  used  was 
(1)  78  E.  R  23  (2  Ph.  68). 
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In  re  ^  different  from  that  occurring  in  the  present  case,  expresses  himself 
jRusTs.  thus:  **I  cannot,  however,  abstain  from  observing  that  such 
evidence  ought  to  be  very  strong  to  justify  a  construction  incon- 
sistent with  the  ordinary  and  legal  meaning  of  the  words  used. 
That  such  cases  may  exist  cannot  be  doubted ;  for  the  words  being 
only  the  media  through  which  the  meaning  is  conveyed,  it  is 
immaterial  what  words  are  used,  if  we  are  sufficiently  informed 
what  meaning  they  fire  intended  to  bear ;  but  the  actual  probability 
that  the  author  of  the  instrument  intended  that  the  words  used 
should  be  understood  according  to  their  ordinary  and  legal  meaning, 
is  so  strong,  that  slight  circumstances  cannot  be  considered  as 
sufficient  evidence  of  a  contrary  intention.  Too  easy  a  departure 
from  the  ordinary  meaning  leads  to  uncertainty,  and  tends  to  make 
every  case  the  subject  of  unsatisfactory  speculation  as  to  the 
author's  intention." 

To  the  rules  I  have  thus  referred  to,  the  authority  of  which 
cannot  be  disputed,  any  more  than  their  good  sense  and  practical 
utility,  it  is  my  intention  to  adhere. 

What,  then,  is  the  ordinary  and  legal  meaning  of  the  term 
"representatives?"  Whom  does  the  law  regard  as  properly 
representing  a  deceased  person  with  reference  to  personal  property  ? 
Certainly  his  executors  or  administrators.  They  represent  his 
person ;  they  represent  him  in  respect  of  his  personal  estate.  The 
doctrine  of  the  executor  properly  representing  his  testator  is  as  old 
t  •ass  ]  as  the  law  itself.  Littleton  (i)  says,  "  The  executors  represent  ♦the 
person  of  their  testator."  And  Lord  Coke,  commenting  on  that 
passage (2),  says,  "This  is  to  be  understood  concerning  goods  and 
chattels  either  in  possession  or  reversion ;  and  the  executor  doth 
more  actually  represent  the  person  of  the  testator,  than  the  heir 
doth  the  person  of  the  ancestor."  And  having  illustrated  this 
proposition  by  an  instance,  he  adds,  "Furthermore,  here  the 
administrators,  and  the  ordinary  also,  are  implied."  No  doubt 
the  full  expression  commonly  employed  to  designate  executors  or 
administrators  is  "  legal  personal  representatives."  But  the  words 
"legal"  and  "personal"  are  not  essential  to  that  designation. 
The  word  "legal,"  when  added  to  representatives,  only  means  the 
representatives  recognized  by  law,  and  does  not  designate  different 
persons  from  those  who  would  be  intended  by  the  single  word 
"representatives,"  any  more  than  the  term  "  legal  heirs,"  describes 
different  persons  from  those  who  would  be  designated  by  the  single 
(1)  Sect.  337.  (2)  Co.  Litt.  209  a. 
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word  "  heirs."  And  the  term  "  personal,"  when  added  to  represen-  in  re 
taiives,  unports  nothing  more  than  that  the  representatives  intended  ^^^^^^ 
are  the  representatives  of  the  deceased  in  respect  of  personal 
property.  In  several  cases,  some  of  which  I  shall  have  occasion 
presently  to  mention,  the  words  "  legal  representatives,"  without 
the  words  "  personal,"  and  the  words  "  personal  representatives  " 
without  the  word  '*  legal "  have  equally  been  judicially  determined 
to  be  terms,  the  ordinary  legal  sense  of  which  is  executors  or 
administrators.  And  so  it  appears  to  me  that  the  ordinary  legal 
sense  of  the  term  '*  representatives,"  without  the  addition  of 
*' legal"  or  ''personal,"  is  executors  or  administrators.  It  will  be 
observed  that  the  question  at  this  moment  under  consideration  is 
not  whether  the  use  of  the  full  description  "  legal  personal  repre- 
sentatives "  may  not  *make  it  more  certain  and  unquestionable  [  *^^  1 
whom  the  testator  meant  to  designate,  than  the  use  of  the  single 
term  ''  representatives,"  bat  simply  what  is  the  primary,  or  proper, 
or  ordinary  and  legal  meaning  of  the  word  **  representatives." 

Now,  although  the  term  "  representatives  "  may  be  construed  to 
mean  "  next  of  kin,"  if  it  appears  that  the  testator  intended  to  use 
it  in  that  sense,  I  take  it  to  be  clear  that  that  is  not  its  primary  or 
ordinary  legal  meaning.  It  must  be  observed,  that  in  the  cases  in 
which  that  term  has  been  construed  "  next  of  kin,"  it  has  been 
held  to  mean  the  persons  who  would  be  entitled  to  his  personal 
estate  by  virtue  of  the  Statute  of  Distributions,  in  case  he  had  died 
intestate:  Booth  v.  Vicars (i) ;  Smith  v.  Palmer {2).  Such  persons 
do  not,  properly  speaking,  represent  the  deceased  in  any  respect 
whatever.  They  are  not  necessarily  his  representatives  in  respect 
of  blood,  for  the  class  may  include  persons  standing  in  different 
degrees  of  consanguinity  to  the  deceased,  and  even  the  wife  will 
be  included,  though  not  related  at  all  in  blood :  see  Smith  v. 
Palmer  (2).  Nor  do  they  represent  him  in  respect  of  his  personal 
estate ;  for  they  are  not  the  parties  against  whom  a  creditor  or 
other  person  having  a  demand  against  the  testator  must  bring  his 
action  or  file  his  bill  to  recover  his  debt  or  demand ;  and  although 
they  are  entitled  to  receive  from  the  representatives  of  the  deceased, 
dying  intestate,  the  clear  surplus  of  his  personal  estate,  after  pay- 
ment of  all  the  funeral  and  testamentary  expenses,  debts  and 
legacies,  such  right  is  merely  conferred  on  them  by  statute,  and 
after  all  is  no  better  right  than  that  of  a  residuary  legatee. 

The  conclusion  therefore  is,  that  the  ordinary  and  *legal  meaning      [  •237  ] 

(1)  66  B.  E.  1  (1  GoU.  6).  (2)  82  E.  B.  80  (7  Hare,  225). 
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In  re  of  the  term  **  representatives  "  is,  not  "  next  of  kin,"  but "  executors 
"rmTsT^  or  administrators,"  and  that  is  the  sense  in  which  the  testator 
must  be  considered  to  have  used  it,  unless  the  will  affords  evidence 
sufficient  to  satisfy  the  Court  that  he  intended  to  use  it  in  a 
different  sense.  Accordingly,  in  several  cases,  the  term  •*  repre- 
sentatives" or  any  other  similar  term,  has  been  held  to  mean 
executors  or  administrators. 

The  nearest  case  to  the  present  is  Corby n  v.  French  {i).  There 
a  testator  bequeathed  his  personal  estate  in  trust  for  his  wife  for 
her  life,  and  at  her  decease,  he  bequeathed  to  each  of  his  sister's 
children,  viz.,  John,  Dorothy,  William  and  Christopher,  or  their 
representatives  or  representative,  2,000i.  John  died  before  the 
testator;  Christopher  survived  the  testator,  but  died  before  the 
tenant  for  life.  The  case  of  Christopher  was  precisely,  and  in 
terms,  the  present  case.  The  bequest  was  after  a  previous  life 
estate,  and  the  gift  was  to  him  or  his  representatives  or  represen- 
tative. And  Lord  Alvanley  decided  that  the  gift  to  Christopher 
was  good,  and  passed  to  his  executors  or  administrators.  The 
legacy  to  John,  who  had  died  before  the  testator,  was  held  to  have 
lapsed.  And  his  Lordship  observed,  that  if  Elizabeth  Cooper  had 
died  in  the  testator*s  lifetime,  her  legacy  would  also  have  lapsed. 
Here,  then,  was  a  clear  decision  that  where  a  legacy  is  given  to  a 
man,  or  his  representatives  or  representative,  after  a  previous  life 
estate,  the  term  "  representatives  "  is  to  be  construed  "  executors 
or  administrators,"  and  that  the  term  *' proper  representatives" 
must  receive  the  same  construction. 
[  •238  ]  This  case  is  the  more  conclusive  on  the  point,  because  ♦it  was 

decided  by  the  same  Judge  who  a  few  years  before,  in  Bridge  v. 
Abbott  (which  I  shall  have  occasion  to  notice  presently),  where  there 
was  no  life  estate,  had  held  words  very  similar  to  mean  next  of  kin 
according  to  the  Statute  of  Distributions. 

In  Price  v.  Strange  (2),  the  testator  devised  real  estate  in  trust 
for  his  wife  for  her  life  or  widowhood  ;  with  a  direction,  after  her 
death  or  second  marriage,  to  sell  the  property  and  divide  the 
proceeds  among  such  of  his  children  as  should  be  then  living,  and 
the  legal  representative  or  representatives  of  such  of  them  as  should 
be  then  dead,  share  and  share  alike.  Sir  John  Leach  said,  "  It  is 
a  sound  rule  of  construction  to  understand  words  in  their  ordinary 
sense,  unless  controlled  by  a  different  intention  appearing  upon 
the  whole  instrument.  The  ordinary  sense  of  legal  representatives 
(1)  4  R.  R.  254  (4  Ves.  418).  (2)  22  R.  E.  266  (G  Madd.  149). 
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is  execDtors  or  administrators."    And  he  decided  that,  as  there        in  re 

Crawford's 
was  not  enough  to  show  any  different  intention,  that  was  the  meaning      trusts. 

to  be  attributed  to  them. 

The  same  meaning  was  attributed  by  Sir  John  Lbagh  to  the 
words  "personal  representatives,"  in  Saberton  v.  Skeel8(i),  which 
I  refer  to,  although  the  limitation  was  different  from  that  in  the 
present  case.  There  the  testator  gave  1,0002.  to  each  of  his 
daughters,  with  a  direction  that  each  legacy  should  be  invested  in 
the  names  of  his  trustees  and  the  daughter,  the  interest  to  be  paid 
to  the  daughter  for  her  life  for  her  separate  use ;  and  at  her  death 
to  pass  according  to  her  will ;  and  for  want  thereof,  to  go  to  her 
personal  representatives.  One  of  the  daughters  died,  leaving  a 
husband  and  children,  and  the  husband  took  out  administration  to 
her.  Sir  John  *Lbach  said,  "  All  words  are  to  be  used  in  their  [  •239  ] 
ordinary  sense,  unless  controlled  by  the  context  of  the  will.  The 
ordinary  sense  of  the  words  '  personal  representatives  '  is  executors 
or  administrators."  And  he  decided  that  the  fund  belonged  to  the 
husband  and  administrator. 

In  Hinchcliffe  v.  We8twood(2),  the  testator  gave  l,000i.  in  trust, 
to  pay  the  interest  to  his  daughter,  Mary  Westwood,  for  life,  with  a 
limitation  to  her  children ;  but  if  she  should  die  without  leaving 
issue  (which  event  happened),  then  to  pay  and  divide  the  1,0002. 
equally  amongst  the  testator*s  sons,  Thomas,  Richard  and  John 
Westwood,  share  and  share  alike ;  but  in  case  of  the  decease  of  all 
or  any  of  them  in  the  lifetime  of  the  daughter,  he  gave  the  share  or 
shares  of  him  or  them  so  dying  to  his  or  their  legal  personal 
representative  or  representatives.  Two  of  the  sons  having  died  in 
the  lifetime  of  the  tenant  for  life,  the  Lord  Justice  Knight  Bruce, 
then  Yice-Chancellor,  held  that  their  shares  belonged  to  their 
executors  and  administrators,  and  not  to  their  next  of  kin. 

These  cases  are  sufficient  to  establish  the  proposition  that  the 
ordinary  legal  meaning  of  each  of  the  terms  "representatives," 
"  legal  representatives  "  and  ''  personal  representatives,"  as  well  as 
of  the  term  "  legal  personal  representatives,"  when  used  with 
respect  to  personalty,  is,  not  next  of  kin,  but  executors  and 
administrators. 

The  following  are  cases  in  which  the  Court  found  in  the  will 
sufficient  evidence  of  the  testator's  intention  to  use  the  term  other 
than  in  its  ordinary  legal  sense.     In  Booth  v.  Vicars  (3),  the  testator 

(1)  32  E.  E.  284  (1  Ease.  &  My.  587).  (3)  66  E.  E.  1  (1  CoU.  6). 

(2)  79  E.  E.  190(2Dea.  &Sm.  216). 
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In  re        gave  his  residuary  personal  estate  in  trust,  to  pay  the  income  to  his 
^^BUOTsT*^  wife  for  ♦life,  and  after  her  death  to  be  assigned  to  and  to  go  and 

[  *240  ]  be  paid  to  Nicholas  Vicars  and  Mary  Brown  equally,  share  and  share 
alike,  if  then  living ;  but  if  dead,  to  go  and  be  equally  divided  to 
and  amongst  their  respective  next  legal  representatives,  share  and 
share  alike.  Nicholas  Vicars  and  Mary  Brown  both  died  before  the 
wife.  Here  the  word  ''  next,"  which  was  added  to  the  words  *'  legal 
representatives,"  was  a  term  having  no  connection  with  the  character 
of  executors  or  administrators,  and  was  sufficient  to  show  that  the 
testator  used  the  language  to  designate  the  next  of  kin.  And  the 
Vice-Chancellor  Enioht  Bbuce  so  decided. 

So  in  Smith  v.  Palmer  (i),  a  testator  gave  his  real  and  personal 
estate  in  trust  for  his  wife  for  life,  and  directed  that  at  her  death 
the  real  estate  should  be  sold,  and  the  proceeds,  with  the  personal 
estate,  be  paid  and  divided  thus :  one-third  to  James  Strachan,  if 
then  living ;  but  if  he  should  be  then  dead,  to  his  legal  representa- 
tive or  representatives,  if  more  than  one,  share  and  share  alike ; 
and  the  other  two-thirds  to  two  other  persons  respectively  in  the 
same  words.  Here  the  direction  that  the  legal  representatives 
should  take,  share  and  share  alike,  was  sufficient  evidence  of  the 
testator's  intention  to  use  the  words  '*  legal  representatives  "  in  a 
different  sense  from  the  ordinary  acceptation  of  executors  or 
administrators ;  and  James  Strachan  having  died  in  the  lifetime  of 
the  tenant  for  life,  the  Vice-Ghancellor  Wioram  decided  that  his 
third  belonged  to  the  persons  who,  according  to  the  Statute  of 
Distributions,  would  be  entitled  to  his  personal  estate. 

Again,  in  Walker  v.  Marquis  of  Camden  (2),  the  testator  gave  the 

[  *24i  ]  residue  of  his  real  and  personal  estate  to  trustees,  *in  trust  for  his 
son  William  Palmer  for  life,  with  a  limitation  for  the  benefit  of  the 
son's  children,  their  heirs,  executors  or  administrators ;  but  if  he 
died  without  leaving  any  child  (which  event  happened),  then  to  sell 
all  the  property,  and  divide  and  pay  the  produce  as  follows :  one- 
fourth  to  Anthony  Palmer,  if  then  living ;  and  if  not,  then  to  his 
legal  representative  or  representatives  ;  and  the  other  three-fourths 
to  three  other  persons  respectively  in  the  same  words.  The  Vice- 
Ghancbllob  of  England  held  the  words  to  mean  ''  next  of  kin," 
and  not  ''  executors  and  administrators,"  on  the  ground  that  the 
words  ''  executors  and  administrators  "  occurred  five  times  in  other 
parts  of  the  will,  and  therefore  his  Honour  thought  the  words ''  legal 
representative  or  representatives"  must  have  been  used  by  the 
(1)  82  R.  B.  80  (7  Hare,  225).  (2)  80  B.  R  8*  (16  Sim.  329). 
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testator  in  a  different  sense.  Whether  this  ought  to  have  heen  held  in  le 
sufficient  evidence  of  the  testator's  intention  to  use  the  words  "  legal  ^^ots.^  ^ 
representative  or  representatives "  in  a  different  sense  from  their 
ordinary  legal  acceptation,  may  perhaps  be  doubted ;  especially  as 
the  words  "  executors  or  administrators  "  were  never  used  by  the 
testator  with  reference  to  any  person  taking  a  beneficial  interest 
.under  the  will,  but  only  with  reference  to  the  trustees,  except  in  the 
one  place  above  mentioned ;  and  he  never  used  them  except  in 
connection  with  the  word  '*  heirs ;  "  that  is,  in  directing  his  trustees 
what  they  were  to  do  in  the  execution  of  the  trusts,  he  several  times 
used  the  words  "  my  said  trustees,  or  the  survivors  or  survivor  of 
them,  or  the  heirs,  executors  or  administrators  of  such  survivor." 
Bat  whatever  opinion  may  be  entertained  on  that  point,  the  case 
entirely  illustrates  the  principle,  even  supposing  it  to  have  been 
erroneously  applied. 

The  cases  I  have  hitherto  mentioned  (with  the  exception  of 

Saberton  v.  Skeels,  where  the  form  of  the  bequest  *was  altogether       [  •242  j 

different  from  that  in  the  present  case)  were  all  cases  where  the 

gift  to  the  legatee  or  his  representatives  (or  his  legal  representatives, 

or  personal  representatives,  or  legal  personal  representatives)  was  to 

take  effect  after  a  previous  life  estate,  i.e.  where  the  testator  was 

contemplating  and  providing  for  the  event  of  the  legatee  surviving 

him  (the  testator),  but  dying  in  the  lifetime  of  the  tenant  for  life. 

In  any  such  case  there  is  no  improbability  in  supposing  the  testator 

to  have  intended  that  the  legacy  should  go  to  the  legatee's  executors 

or  administrators  as  part  of  his  personal  estate;  for  then  the 

legatee  gets  the  benefit  of  the  bequest  as  a  reversionary  legacy, 

though  he  may  not  live  to  receive  it.    But  where  the  legacy  or 

gift  is  immediate,  without  any  prior  life  estate,  as  where  the  testator 

gives  a  legacy  or  personal  fund  to  A.  or  his  **  legal  representatives,'* 

he  is  contemplating  and  providing  for  the  event  of  the  intended 

legatee  dying  in  his  (the  testator's)  lifetime.    In  such  event  the 

intended  legatee  could  not,  under  any  construction  which  could  be 

put  on  the  words  'Megal  representatives,"  derive  any  advantage 

from  the  bequest ;  indeed,  he  would  never  even  know  of  the  bounty 

or  provision  made  for  him  by  the  testator's  will,  so  as  to  exercise 

any  judgment  as  to  the  best  mode  of  disposing  of  it  as  part  of  his 

oi^n  property,  or  to  make  any  arrangement  or  disposition  of  his 

property  with  reference  to  it ;  and  therefore  it  is  highly  improbable 

that  the  testator  should  intend  that,  if  the  intended  legatee  should 

die   in    his  lifetime,  the  legacy  should  go  to  his  executors  or 
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In  re  ^  administrators  as  part  of  the  legatee's  general  assets,  perhaps  to 
Tbusts.  benefit  no  one  but  the  legatee's  creditors.  And  this  improbability  is 
such  as  to  furnish  sufficient  evidence,  where  the  gift  to  A.  or  his  legal 
representatives  is  immediate  (i.e.  without  any  prior  life  estate),  of 
the  testator's  intention  to  use  the  term  **  representatives  "  not  in  its 
[  •243  ]  ordinary  *legal  sense,  but  as  designating  the  persons  who  by  virtue 
of  the  Statute  of  Distributions  would  be  entitled  to  A.'s  personal 
estate,  if  he  had  died  intestate. 

Thus  in  Bridge  v.  Abbott  {^),  a  testatrix  gave  her  residuary 
personal  estate  to  eight  persons,  equally  to  be  divided  among  them, 
share  and  share  alike ;  and  she  directed  that,  in  case  of  the  death  of 
any  of  them  before  her  (the  testatrix),  the  share  or  shares  of  him  or 
tbem  so  dying  before  her  should  go  to  his  or  their  legal  representa- 
tives. One  of  them  died  before  the  testatrix ;  and  Lord  Alvanley 
decreed  that  his  share  belonged  to  his  next  of  kin,  according  to  the 
Statute  of  Distributions. 

So  in  Cotton  v.  Cotton  (2),  the  testator  directed  that  his  residuary 
estate  should  be  divided  in  certain  proportions  among  twelve  persons, 
or  their  legal  representatives.  One  having  died  before  the  testator, 
Lord  Langdale  decided  in  favour  of  the  next  of  kin,  according  to 
the  statute. 

These  two  cases,  so  far  from  being  at  variance  with  those  before 
mentioned,  in  which  the  term  "  representatives,"  or  "  legal  repre- 
sentatives," was  held  to  mean  executors  or  administrators,  are,  in 
fact,  like  them,  consistent  illustrations  of  the  same  principle.  In 
Coibyn  v.  French^  Piice  v.  Strange,  Saberton  v.  SkeeU  and Hinclicliff'e 
V.  Weatwood,  tbe  will  afforded  no  sufficient  evidence  that  the  testator 
intended  to  use  the  term  otherwise  than  according  to  its  ordinary 
legal  meaning,  and  therefore  it  was  held  to  designate  executors  and 
administrators.  In  Booth  v.  Vicars,  Smith  v.  Palmer  and  Walker  v. 
Marquis  of  Camden,  the  Court  discovered,  from  certain  expressions 
in  the  will,  sufficient  evidence  of  the  testator's  intention  to  use  the 
[  *244  ]  tenn  in  a  sense  different  *from  its  ordinary  legal  meaning,  and 
therefore  held  it  to  mean  next  of  kin.  And  in  Bridge  v.  Abbott  and 
Cotton  V.  Cotton  the  circumstance  that  the  gift  was  immediate, 
without  any  prior  life  estate ;  i.e.  that  the  testator  was  providing  for 
the  event  of  the  intended  legatee  dying  in  his  lifetime,  was  held  to 
afford  sufficient  evidence  of  the  testator's  intention  to  use  the  term 
"  legal  representatives  "  in  a  sense  different  from  that  of  executors 
or  administrators,  by  reason  of  the  very  great  improbability  that 
(1)  3  Br.  a  a  224  (2)  60  E.  B.  99  (2  Beav.  67). 
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the  testator  should  mean  the  legacy  to  be  thrown,  without  specific        in  n 
object  and  without  any  benefit  to  the  intended  legatee,  into  the      tbusts. 
general  assets  of  the  legatee  dying  before  him ;  and  therefore  the 
term  was  held  to  have  been  used  by  the  testator  in  the  sense  of  next 
of  kin. 

I  think  it  will  tend  to  illustrate  my  view  of  the  subject  to  place 
the  two  cases  of  Bridge  v.  Abbott  and  Corbyn  v.  French  side  by  side, 
because  they  were  decided  by  the  same  most  eminent  and  learned 
Judge,  and  because  the  two  cases  were  in  their  circumstances 
substantially  the  same  in  all  respects  but  one,  and  the  one  point  of 
difference  was,  that  in  the  former  the  gift  was  immediate,  and  in  the 
latter  it  was  to  take  effect  after  a  life  estate.    Why  did  Lord 
Alvanlbt  decide  in  the  former  that  the  term  "  legal  representatives  " 
meant  next  of  kin  according  to  the  statute,  and  in  the  latter  that 
the  term  *' representatives "  meant  executors  or  administrators? 
Not  because,  when  he  decided  the  case  of  Corbyn  v.  French^  in  1799, 
he  had  forgotten  his  decision  in  Bridge  v.  Abbott^  in  1791,  for  that 
case  was  cited  in  Corbyn  v.  French.    Not  because  the  word  "  legal " 
was  used  by  the  testatrix  in  the  first  case,  and  omitted  by  the 
testator  in  the  second ;  for  no  one,  I  think,  will  contend  that  the 
term  "representatives,"  in  its  ordinary  legal  acceptation,  more 
*clearly  and  certainly  means  executors  and  administrators  than  the       [  *245 1 
term   ''legal  representatives,"  or  that  the  primary  and  proper 
meaning  of  ''  legal  representatives  "  is  next  of  kin,  while  the  primary 
and  proper  meaning  of  *'  representatives  "  is  executors  and  adminis- 
trators.    The  reason  for  the  different  decisions  is  declared  by  Lord 
Alvaklby  himself.     In  Bridge  v.  Abbott,  where,   the  gift  being 
immediate,  the  testatrix  was  providing  for  the  event  of  the  legatee 
dying  in  her  own  lifetime,  his  Lordship  states  the  grounds  for 
concluding  that  she  could  not  be  supposed  to  intend,  in  that  event, 
to  give  the  fund  to  his  executors  or  administrators,  either  beneficially 
or  as  part  of  his  assets;  and  in  Corbyn  v.  French  he  puts  the 
distinction  expressly  upon  the  circumstance  that  the  gift  was  not 
immediate,   as  in  Bridge  v.  Abbott,  but  to  take  effect  after  a  life 
estate ;  so  that  there  was  an  interval  after  the  testator's  death,  in 
iprliich  the  legatee  might  die ;  and  though  it  vested,  he  might  not 
live  to  receive  it.    Now  it  would  be  perfectly  possible  for  a  testator 
giving  a  legacy  to  A.,  after  the  death  of  a  tenant  for  life,  to  direct 
tliat  if  the  legatee  should  die  before  the  tenant  for  life,  the  legacy 
should  go  to  the  legatee's  next  of  kin :  there  would  be  nothing 
strange  or  unnatural  in  such  an  intention.    Why  then  did  not 
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in  re  Lord  Alvanley  hold  that  to  be  the  sense  in  which  the  testator  used 
^^TRusTsf  ^  tbe  term  "  representatives  "  in  C&i-hyn  v.  French,  as  he  did  in  Bridge 
V.  Abbott?  Because  that  is  not  its  ordinary  legal  meaning;  and 
inasmuch  as  the  gift  was  not  immediate,  but  to  take  effect  after  a 
life  estate,  the  will  did  not  afford  evidence  of  the  testator's  intention 
to  use  the  term  otherwise  than  in  its  ordinary  legal  sense  of 
executors  and  administrators.  Whereas  in  Bridge  v.  Abbott,  the 
gift  being  immediate,  that  afforded  sufficient  evidence  of  the 
testator's  intention  to  use  the  term  in  a  different  sense  from  its 
ordinary  legal  acceptation. 
[  246  ]  Having  stated  the  principles  which  I  think  ought  to  govern  all 

cases  of  this  description,  principles  with  which  all  the  decided  cases 
that  I  am  aware  of  are  perfectly  consistent,  it  remains  only  to  apply 
them  to  the  case  now  before  me.    In  this  bequest  of  one-twelfth  of 
the  residue  to  the  cousins  german,  or  their  representatives,  the 
term  ''  representatives  "  must  be  construed  executors  or  adminis- 
trators, which  is  its  ordinary  legal  meaning,  unless  the  will  furnishes 
sufficient  evidence  of  the  testator's  intention  to  use  it  in  a  different 
sense.    As  the  gift  is  to  take  effect  after  a  previous  life  estate,  there 
is  no  such  improbability  in  supposing  that  the  testator  meant  the 
legacy  to  be  received  by  the  executors  or  administrators  of  the 
legatee  as  part  of  his  general  estate,  as  there  would  be  if  the  gift 
were  immediate.    Does  the  will  afford  any  other  evidence  of  the 
testator's  intention  to  use  the  term  ''representatives"  otherwise 
than  in  its  ordinary  legal  sense  of  executors  or  administrators  ?    I 
find  none.    The  words  ''  executors  or  administrators  "  do  not  occur 
in  the  will.    It  is  true  the  word  "  executors  "  does  once  occur ;  but 
that  is  only  in  the  gift  of  the  residue  to  the  trustees,  where  he  uses 
this  language,   ''To  my  good  friends  John  Trotter  and  Coutts 
Trotter,  and  to  their  executors,  I  leave  all  the  residue  of  my  property, 
to  be  by  them  held  in  trust,  &c.,"  the  word  "executors  "  standing 
alone,  without  the  word  "administrators."    And,  therefore,  even 
supposing    Walker  v.  Marquis  of  Camden  to  have  been   rightly 
decided,  I  am  of  opinion  that  the  mere  occurrence  of  the  word 
"executors"  J)y  itself,  in  the  bequest  to  the  trustees,  affords  no 
sufficient  evidence  of  the  testator's  intention  to  use  the  term  "  repre- 
sentatives "  otherwise  than  in  the  sense  of  executors  or  adminis- 
trators.   If  I  were  to  hold  otherwise,  I  should  be  contravening  the 
principle  I  have  before  referred  to,  as  laid  down  by  Lord  CoTTBajHAM 
[  •247  ]      in  Attomey-Oeneral  v.  Malkin, — that  slight  circumstances  *ought 
not  to   be    considered    as   affording    sufficient    evidence    of    tho 
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testator's  intention  to  use  the  term  which  he  has  chosen  to  employ 
otherwise  than  in  its  ordinary  legal  sense.  And  as  I  cannot  discover 
in  the  will  any  other  evidence  of  such  intention,  I  must  construe 
the  term  **  representatives  "  in  its  ordinary  legal  sense  of  executors 
and  administrators. 

Let  the  fund  in  Court,  which  represents  the  one-twelfth  of  the 
residue,  be  divided  in  equal  sixth  shares  among  the  executors  or 
administrators  of  the  six  cousins  german  named  in  the  Master's 
report,  to  be  by  them  respectively  applied  as  part  of  the  general 
personal  estate  of  their  respective  testators  or  intestates. 


In  re 
Crawford's 
.  Trusts. 


CAKTEE  V.  SANDEES. 

(2  Drewry,  248—257 ;  S.  0.  23  L.  J.  Oh.  679;  2  W.  E.  325.) 


1854. 
March  8,  9. 


N.  and  C,  the  daughters  of  M.,  were  jointly  indebted  to  S.,  and  the  debt  Kikderslet, 
was  secured  by  a  deposit  of  title  deeds  of  property  belonging  to  0.    M.  V.-C. 

appointed  N.  her  executrix.  Part  of  her  property  consisted  of  a  mortgage  I  ^^^  J 
debt,  and  after  her  will  she  purchased  some  real  estate,  which  descended  to 
N.  and  C.  N.  died,  leaving  a  large  amount  of  M.'8  debts  unpaid,  and  she 
made  the  plaintiff  her  executrix,  so  that  the  plaintiff  was  personal  repre- 
sentative  both  of  M.  and  of  N.  After  the  death  of  M.,  N.  and  0.  borrowed 
of  S.  money  on  a  deposit  of  the  title  deeds,  by  which  M.'s  mortgage  debt 
was  secured,  and  of  the  title  deeds  of  the  real  estate  descended  to  N.  and 
0.  8.  knew  that  the  money  was  only  partially  wanted  for  the  purposes  of 
M.*s  estate.  There  had  been  another  suit  to  admimster  the  estate  of  M., 
and  a  decree  in  that  suit  On  a  bill  by  the  plaintiff  against  S.  seeking  to 
recover  the  title  deeds  deposited : 

Held,  that  the  mortgage  by  N.  and  0.;  as  the  heiresses  of  M.,  did  not 
relieve  the  mortgagees  from  the  suit  ol  M.'s  representative  (1),  and  that 
the  claim  of  S.  would  depend  on  the  result  of  an  inquiry  what  part  of  the 
money  advanced  had  been  applied  for  the  purposes  of  M.'s  estate. 

Ma&y  Eastabrook  made  her  will  on  the  17th  Jaly,  1830.  She 
directed  her  debts  and  testamentary  and  funeral  expenses  to  be 
paid.  She  gave  certain  real  estate  to  John  Norris.  She  gave  to 
I.  Norris  and  her  daughter  Nancy  Eastabrook  an  annuity  of  80Z.  a 
year  daring  the  life  of  her  daughter  M.  A.  Carter,  payable  out  of 
her  real  and  personal  estate,  and  to  be  paid  to  her  daughter  M.  A. . 
Carter  for  her  life.  She  gave  the  residue  of  her  property,  real  and 
personal,  to  her  daughter  Nancy  Eastabrook,  her  heirs,  executors, 


(1)  This  part  of  the  decision  was 
disapproved  and  was  not  followed  in 
British  Mutual  Investment  Co,  y.  Smart 
(1875)  Tu  B.  10  Ch.  567,  44L.  J.Gh.695, 
32  li.  T.  849,  3d  W.  B.  590  ;  and  in 
Coope  r.  Creuwdl  (1866)  L.  B.  2  Gh. 
at  pu  122,  there  is  a  dictum  to  the 
efiPect  that  the  hcnd  fide  alienation  of 


an  equitable  interest  by  a  devisee  or 
heir  would  defeat  any  execution  upon 
a  judgment  subsequently  obtained  by 
the  creditors  of  a  deceased  owner  of 
land.  This  yiew  was  adopted  by  the 
Court  of  Appeal  in  In  re  Atkinson 
[1908]  W.  N.  p.  129.— O.  A.  S. 
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Cabteb  administrators  and  assigns,'  subject  to  the  charges  created  by  her 
Sandebs,  ^iU>  tor  her  and  their  absolute  use,  benefit  and  disposal ;  and  she 
[  *249  ]  appointed  Nancy  Eastabrook  executrix  of  her  will.  *The  testatrix 
died  on  the  16th  August,  1848,  and  her  will  was  duly  proved  by 
Nancy  Eastabrook.  The  testatrix  at  the  time  of  her  decease  was 
possessed  of  some  personal  estate,  but  not  enough  to  pay  her  debts 
and  funeral  and  testamentary  expenses :  part  of  it  was  a  mortgage 
debt  of  9001.  secured  on  premises,  partly  freehold,  partly  leasehold, 
in  St.  Martin's  parish,  Exeter.  After  the  date  of  her  will,  the 
testatrix  purchased  some  real  estate  at  Tawton  in  Devonshire, 
which  descended  to  her  two  daughters  Mary  Ann  Garter  and  Nancy 
Eastabrook,  as  her  co-heiresses-at-law. 

Nancy  Eastabrook  paid  the  funeral  and  testamentary  expenses 
of  the  testatrix  out  of  her  personal  estate ;  but  a  large  amount  of 
her  debts  remained  unpaid  at  the  date  of  her  will.  She  made  her 
will  on  the  80th  March,  1844,  and  made  the  plaintiff  her  sole 
executrix.  She  died  on  the  19th  May,  1844 ;  the  plaintiff  therefore 
became  the  personal  representative  both  of  Mary  Eastabrook  and 
Nancy  Eastabrook. 

The  defendants  Sanders,  Barnes  and  Sanders  were  bankers,  with 
whom  M.  A.  Carter  and  Nancy  Eastabrook,  before  the  9th  February, 
1844,  deposited,  for  securing  589Z.  17«.  2d.  due  from  them,  the  title 
deeds  of  the  Tawton  estate,  and  of  other  real  estate  belonging 
exclusively  to  M.  A.  Carter. 

Before  the  9th  February,  the  defendants  made  a  further  advance 
of  8102.  2«.  lOd.  to  M.  A.  Carter  and  Nancy  Eastabrook,  on  a 
deposit,  accompanied  by  a  memorandum,  of  the  mortgage  deeds  of  the 
St.  Martin's  property ;  and  at  the  same  time  M.  A.  Carter  and  Nancy 
Eastabrook  gave  their  joint  and  several  promissory  note  for  900Z. 
[  250  J  The  bill  alleged  that  the  real  facts  as  to  the  advances  were  as 

follows :  That  at  the  time  of  the  death  of  the  testatrix  Mary 
Eastabrook,  Nancy  Eastabrook  and  Mary  Ann  Carter  were  jointly 
and  severally  indebted  to  the  defendants  Sanders  &  Co.  ia 
I'idL  17a.  2d.  on  their  private  accounts  The  debt  was  by  simple 
contract,  and  was  secured  by  deposit  by  way  of  equitable  mortgage, 
of  the  deeds  of  some  property  belonging  to  the  said  Mary  Ann 
Carter  in  St.  Sidwell's,  Exeter.  This  debt  was  subsequently  reduced 
by  the  payment  of  160Z.  to  5892. 17«.  2d.  Shortly  after  the  decease 
of  the  testatrix  Mary  Eastabrook,  Messrs.  Sanders  &  Co.  brought 
an  action  against  Nancy  Eastabrook  and  Mary  Ann  Carter  for- 
the  said  debt  of  5892.  lis.  2d.,  and  were  in  a  situation  to  sigci 
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jadgment  and  issue  execntion  against  them.  To  prevent  this,  Cabteb 
Sanders  &  Co.  required  further  security  or  payment,  and  there-  sandebs. 
upon  Nancy  Eastabrook  deposited  with  Sanders  &  Co.  as  a 
further  security  for  the  private  debt  of  herself  and  the  said  Mary 
Ann  Carter,  the  title  deeds  of  the  hereditaments  and  premises 
at  South  Tawton  purchased  by  the  said  testatrix  Mary  Eastabrook 
after  the  date  of  her  said  will.  Shortly  previous  to  the  9th  day  of 
February,  1844,  Nancy  Eastabrook  was  again  pressed  by  the  said 
Messrs.  Sanders  &  Co.  for  payment,  and  as  she  was  unable  to  make 
any  payment  and  required  a  further  advance,  Sanders  &  Co.  agreed 
to  lend  her  a  further  sum,  8101.  2«.  lOd.,  on  the  security  of  the  joint 
promissory  note  of  herself  and  the  said  Mary  Ann  Carter,  dated  the 
9th  day  of  February,  1844,  and  the  deposit  of  the  title  deeds  of  the 
said  property  in  St.  Martin's-in-the-Close,  and  the  execution  by  her 
of  the  memorandum  of  deposit  dated  the  9th  day  of  February,  1844. 
That  the  debts  of  the  testatrix  Mary  Eastabrook  remained 
^unpaid,  and  her  testamentary  expenses  and  the  arrears  of  the  [  *25i  ] 
said  annuity  and  interest  thereon  were  greater  in  amount  than  the 
whole  of  her  personal  estate  when  got  in,  and  her  real  estate  when 
sold,  would  be  sufficient  to  satisfy.  The  monies  advanced  to  the 
said  Nancy  Eastabrook  by  Sanders  &  C6.  on  the  security  of  the 
title  deeds  of  the  said  hereditaments  and  premises  at  South  Tawton, 
and  of  the  said  premises  in  St.  Martin's,  Exeter,  were  so  advanced 
for  her  own  private  purposes,  and  not  for  the  purposes  of  paying 
the  debts  of  the  testatrix  Mary  Eastabrook;  and  Messrs. 
Sanders  &  Co.  made  no  advances  to  her  in  her  character  of 
executrix  of  the  said  Mary  Eastabrook,  and  well  knew  when  such 
advances  were  made  that  the  monies  advanced  to  her  were 
borrowed  by  her  for  her  own  purposes  and  not  for  the  purpose 
of  being  applied  in  paying  the  debts  of  the  testatrix,  or  otherwise 
in  the  administration  of  the  testatrix's  estate. 

The  bill  prayed  that  it  might  be  declared  that,  as  against  the 

creditors     of    Mary    Eastabrook    the    testatrix,    the    defendants 

Sanders    &   Co.  were   not  entitled  to  hold  the  title  deeds  of  the 

premises  at  Tawton  and  of  the  St.  Martin's  premises  as  security  for 

their  advances  to  Nancy  Eastabrook  and  Mary  Ann  Carter,  or  either 

of  them,   and  that  they  might  deliver    them    up.    The    answer 

admitted,  as  to  the  advances,  that  the  defendants  understood  that 

part    was   wanted,  and  they  believed  it  was  applied,  by  Nancy 

Eastabrook  for  the  purposes  of  the  estate ;  but  it  did  not  identify 

how  much.    The  remaining  material  facts  appear  on  the  judgment* 


V. 
SAlfDBBS. 
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Cabtbb  Mr.  Glasse  and  Mr.  T*  H.  Terrell,  for  the  plaintiff,  stated  the  case. 

Mr.  J.  Baily  and  J.  F.  Prior ,  for  the  defendants : 

1st.  The  plaintiff  cannot  file  a  bill  at  all,  being  the  representative 
of  Nancy  Eastabrook.  [On  this  point  they  cited  Milesy.  Durnford  (1) .] 

2ndly.  As  personal  representative  only,  she  has  no  right  to  file  a 
bill  seeking  relief  as  to  the  real  estate  of  the  testator. 

8rdly.  The  alienation  by  the  heiresses  is  good,  and  the  remedy, 
if  any,  is  against  the  heiresses,  not  against  the  purchasers.  [On 
this  point  they  cited  Richardson  v.  Hoiion  (2)  and  other  cases.] 

4thly.  If  there  were  abundance  of  assets,  there  would  be  no  case. 
Now  it  is  not  shown  that  there  will  be  any  deficiency  of  assets ;  and 
unless  that  is  shown,  the  plaintiff  cannot  sustain  this  bill.  *  *  « 
[  254  ]  Lastly  as  to  the  powers  of  the  executrix.    The  power  of  executors 

generally  to  pledge  the  assets  for  the  purposes  of  the  estate,  is 
unquestioned.  Now  here  the  deposit  by  the  executrix  of  part  of  the 
personal  estate,  was  for  the  purpose  of  securing  9001.  Now  I  do  not 
say  that  as  to  the  whole  of  that  sum  we  can  hold  it,  but  we  can  for 
all  that  which  was  advanced  after  the  testatrix's  death. 

(The  Vicb-Chancellor  :  There  is  on  this  point  this  peculiarity ; 
the  party  lending  the  money  had  it  represented  to  him  that  the 
executrix  was  borrowing  only  as  to  part  for  the  estate ;  as  to  part, 
for  her  own  personal  purposes.  The  question  is,  whether  it  is  not 
incumbent  on  the  party  lending  to  show  how  much  was  wanted  for 
the  purposes  of  the  estate.) 

Mr.  TVelch,  for  Mary  Ann  Carter. 
Mr.  Glasse  replied. 
The  Vicb-Chakcbllor  : 

The  first  question  is,  whether  the  plaintiff  is  entitled  to  sustain  the 
bill  at  all,  regard  being  had  to  the  fact  that  she  is  the  representative  of 
Nancy  Eastabrook.  And  although  it  is  true  that  she  is  the  represen- 
tative of  Mary  Eastabrook,  she  is  only  such  representative  by  beinj; 
the  representative  of  Nancy  Eastabrook.  And  it  is  said  that,  as  Nancy 
Eastabrook  herself  could  not  have  instituted  this  suit  as  against  her 
own  acts,  so  her  representative,  as  such,  could  not  have  instituted  it. 
Now  if  this  had  stood  under  the  old  law  as  to  misjoinder,  supposing 
MUes  V.  Durnford  (1),  as  decided  by  me,  to  have  been  applicable,  this 

(1)  2  Mao.  &  G.  641.  See  judgment         (2)  64  E.  E.  28  (7  Beav.  120). 
next  page. 
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suit  could  not  be  sustained  by  the  present  plaintiff,  and  on  this  Cabteb 
ground :  Supposing  the  representatives  *of  Mary  Eastabrook  and  sai^ebs. 
Nancy  Eastabrook  were  different  persons,  it  is  clear  that  there  would  [  *255  ] 
have  been  such  a  conflicting  interest  as  would  have  made  it  not 
right,  under  the  old  practice,  to  join  them  as  plaintiffs.  Since  my 
decision  in  Miles  v.  Dumford^  and  before  the  case  came  on  for 
re-hearing  before  the  Lords  Justices,  the  Act  of  Parliament  had 
passed  which  entirely  altered  the  law  as  to  misjoinder,  and  the 
language  of  the  Act  has  not  left  it  to  be  said  that  a  bill  shall  be  dis- 
missed for  misjoinder.  Whether  that  Act  was  called  to  their  Lord- 
ships' attention  in  Miles  v.  Durnford,  and  whether  they  thought  it 
was  competent  to  the  plaintiff  to  sustain  the  bill  under  the  Act,  or 
under  the  old  law,  I  do  not  know.  But  all  I  have  now  to  consider 
is  whether,  the  law  being  so  altered,  the  plaintiff  being  the  repre- 
sentative of  a  person  who  could  not  have  sued,  as  well  as  of  a  person 
who  could,  this  bill  ought  to  be  dismissed.  I  do  not  think  the  bill 
ought  to  be  dismissed.  The  plaintiff  is  the  representative  of  Mary, 
and  she  is  also  representative  of  Nancy ;  and  I  do  not  think  that, 
Nancy  being  dead,  the  circumstance  of  the  person  who  continues 
her  interest  being  joined  with  the  representative  of  Mary,  is  a 
reason,  as  the  law  now  stands,  for  dismissing  the  bill.  If  they  were 
different  persons,  that  would  not  be  ground  for  dismissing  the  bill, 
and  I  do  not  think  I  ought  to  dismiss  it  because  the  two  characters 
are  united  in  one  person. 

The  next  objection  is,  that  as  the  plaintiff  is  only  the  legal 
personal  representative  of  Mary  Eastabrook,  she  can  have  no  right 
as  real  representative,  and  cannot  maintain  the  claim  as  to  the  title 
deeds  of  Mary  Eastabrook's  real  estate.    No  doubt  she  has,  as  per- 
sonal representative,  nothing  to  do  with  the  real  estate ;  but  where 
there  is,  as  in  this  case,  a  suit  to  administer  the  real  and  ^personal      [  *256  j 
estate,  and  a  decree  for  the  administration  of  the  estate  and  for  the 
sale  of  the  real  estate,  the  proceeds  of  which  are  applicable,  in  aid 
of  the  personal  estate,  to  pay  debts  and  legacies,  or  at  all  events 
debts ;  then,  when  it  becomes  necessary  to  get  in  the  proceeds  of 
the  sale,  it  being  admitted  that  proceedings  for  that  purpose  might 
fairly  and  properly  be  taken  by  legatees  or  even  by  the  other 
creditors,  it  is  the  duty  of  the  personal  representative  to  see  that 
the  proceeds  are  got  in,  and  she  may  fairly  and  properly  represent 
all  persons  beneficially  interested.    I  do  not  see  what  disorder  or 
inconvenience  could  ensue  by  allowing  the  personal  representative  so 
to  act,  and  there  is,  on  the  other  hand,  a  great  advantage  in  thus 
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Cabteb      allowing  one  to  sue  on  behalf  of  all.    I  think,  therefore,  that  in 
Sandsbs.     ^^^  case  I  ought  not  to  decree  that  the  plaintiff  should  not  have 
relief  as  to  the  title  deeds  of  Mary  Eastabrook's    real  estate, 
supposing  there  were  no  objection  on  the  other  points. 

As  to  the  third  objection,  the  personal  representative  of  a  creditor 
cannot,  it  is  true,  pursue  the  title  deeds  in  the  hands  of  an  Blienee, 
where  the  heir  has  conveyed  the  legal  estate,  or  all  the  interest  the 
heir  had ;  but  that  principle  does  not  apply  to  a  case  where  the 
deeds  were  merely  deposited  with  a  creditor  for  advances. 

The  next  question  is,  whether  so  much  of  the  800L  advanced  to 
Nancy  Eastabrook  as  was  or  might  be  applied  to  the  payment  of 
debts  of  her  testatrix,  ought  to  stand  good.  If  it  appeared  that  the 
money  had  been  advanced  to  Nancy  Eastabrook,  as  the  representa- 
tive of  Mary  Eastabrook,  on  a  representation  that  it  was  wanted  for 
debts,  no  doubt  then  to  the  full  extent  the  bankers  would  be  entitled 
to  hold  their  security.  But  if  Nancy  Eastabrook  had  said  that  she 
[  '267  ]  wanted  it  for  her  *private  purposes,  there  would  have  been  no  right 
on  the  part  of  the  bankers  to  retain  the  security.  What  rule,  then, 
is  to  be  applied  to  the  mean  between  these  cases ;  that  is,  where  it  was 
simply  said,  I  want  you  to  lend  me  800/.,  1602.  of  which  is  for  the 
testatrix's  debts?  without  saying  for  what  the  rest  was  wanted. 
What  is  the  effect  of  that,  supposing  that  representation  to  have 
been  made  ?  The  bankers  must  have  supposed  that  part  was  wanted 
for  the  estate,  and  the  remainder  for  private  purposes.  The  infer- 
ence would  be,  that  beyond  1602.  the  rest  would  be  wanted  for 
private  purposes,  or  at  least  purposes  independent  of  the  testatrix's 
estate.  What  is  represented  by  the  bankers'  answer  does  not 
explain  it,  but  raises  a  conjecture  that  as  they  advanced  the  money 
by  two  separate  instalments,  one  of  160/.  and  the  other  of  140/.,  it 
is  very  likely  that  the  first  advance  was  made  on  a  representation 
that  it  was  wanted  for  the  estate.  If  the  bankers  require  it,  I  will 
give  them  an  enquiry  on  the  subject.  If  it  turns  out  that  the 
representation  made  was,  ''  I  want  you  to  lend  me  800/.,  and  I  want 
part  of  it  for  the  testatrix's  estate,"  and  nothing  more  was  said,  that 
throws  it  on  the  borrower  to  show  how  much  was  wanted  for  the 
testatrix's  estate ;  and  what  I  should  then  direct,  would  be  an  enquiry 
how  much  was  so  applied. 

The  YiCE-CHANCELLon  then  disposed  of  other  points  in  the  case 
affecting  the  rights  of  the  parties  and  the  mode  of  working  out  the 
decree,  but  not  involving  any  material  questions  of  law. 
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WILES  V.  GKESHAM. 

(2  Drewry,  258—272  ;  S.  C.  2  W.  R.  355  ;  affirmed,  5  D.  M.  &  G.  770  ;  S.  C.  24 
L.  J.  Ch.  264  ;  3  W.  R.  87.) 

By  a  marriage  settlement  in  1834,  the  husband  gave  a  bond  for  2,000/.  to 
the  trustees,  to  be  paid  within  six  months  of  the  marriage ;  to  be  left 
outstanding  with  the  consent  in  writing  of  the  wife  and  husband  ;  and  to 
be  called  in  with  the  like  consent.  Another  debt  of  4,000/.  was  included  in 
the  settlement.  The  2,000/.  was  never  got  in.  The  husband  became  bank- 
rupt in  1866 ;  the  trustees  proved  for  the  debt,  but  afterwards  joined  in  a 
aupersedeas,  on  the  bankrupt  guaranteeing  to  his  creditors  16$.  6d,  in  the 
pound.  The  other  creditors  were  so  paid ;  the  trustees  never  took  their 
composition.  In  1838  the  wife  and  husband  gave  a  written  consent  that 
the  debt  should  remain  out  on  the  husband's  bond.  No  other  consent  was 
ever  given.  The  husband  was  again  bankrupt  in  1847.  In  1834  the 
trustees  had,  at  the  instance  of  the  husband  (having  no  power  to  invest  in 
the  purchase  of  lands),  purchased  copyhold  land  and  buildings  with  part  of 
the  4,000/.  The  husband  erected  new  and  valuable  buildings  on  the  land 
at  his  own  expense,  increasing  its  value  far  more  than  2,000/.  There  was 
no  evidence  to  connect  this  outlay  with  the  discharge  of  the  bond  debt : 
Held— 

1st.  That  the  trustees  were  liable  for  not  getting  in  the  money  before 
1836,  if  there  was  no  consent. 

2nd.  That  the  wife's  consent,  in  1838,  was  not  retrospective. 

3rd.  That  the  trustees  could  not  be  indemnified  out  of  the  increase  of 
value  of  the  land  caused  by  the  husband's  outlay  upon  it. 

On  the  marriage  of  the  plaintiff,  Mrs.  Wiles,  with  W.  Wiles  (one 
of  the  defendants),  a  settlement  was  made,  dated  the  5th  March, 
1833,    of   which  Barber,  Cooper  and  W.  B.  Gresham,   another 
defendant,  were  the  trustees.    It  recited  that  Mrs.  Wiles  was  entitled 
to  4,000{.,  a  debt  from  her  brothers  B.  Gresham  and  W.  B.  Gresham 
(the  defendant) ;  that  it  was  agreed,  in  contemplation  of  the  mar- 
riage, that  the  defendant  Wiles  should  by  his  bond  secure  to  Barber, 
Cooper  and  Gresham  2,0002.  with  interest,  upon  the  trusts  therein- 
after declared ;  that  Wiles  had  that  day  given  to  Barber,  Cooper 
and  Gresham  his  bond  for  pieiyment  of  the  2,0002.,  at  or  before  the 
expiration  of  six  months  from  the  solemnization  of  the  marriage. 
The  debt  of  4,0002.  was  assigned  to  *two  of  the  trustees,  Barber  and 
Cooper,  and  it  was  declared  that  Barber  and  Cooper  should  stand 
possessed  of  the  4,0002.  and  of  the  2,0002.  in  trust,  with  the  consent 
in  writing  of  Mrs.  Wiles  and  her  husband,  or  the  survivor,  to  permit 
and  suffer  the  said  debts  to  remain  in  their  respective  actual  states 
of  investment  and  security,  or  with  such  consent  to  call  in,  convert 
and  receive  the  said  debts,  and  to  lay  out  the  monies  when  received 
on    the  usual  securities,  in    the    names    of    the  three  trustees. 
Mrs.  Wiles'  interest  was  settled  to  her  separate  use,  without  power 
of  anticipation. 
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V, 

Gbesham. 


Wiles  On  the  10th  July,  1884,  a  deed  indorsed  on  the  above  deed  was 

executed,  appointing  a  new  trustee,  Weston,  in  lieu  of  Barber, 
deceased,  to  act  jointly  with  Cooper  and  Gresham  in  respect  of  the 
4,0001.  and  the  2,000L,  and  Cooper  assigned  the  debt  of  4,000/.  to 
one  Cutts,  to  be  by  him  assigned  (as  it' was  afterwards  assigned)  to 
Cooper  and  Weston.  And  Cooper  and  Gresham  assigned  the  debt 
of  2,000i.  and  the  bond  to  Cutts,  to  be  by  him  assigned  (as  it  was 
afterwards  assigned)  to  Cooper,  Gresham  and  Weston,  on  the  trusts 
of  the  original  settlement. 

The  bond  debt  was  never  paid  by  Wiles,  the  husband.  It  was 
alleged,  and  it  appeared  to  be  the  fact,  that  down  to  the  time  of  his 
bankruptcy,  which  took  place  on  the  8th  August,  1886,  he  could 
have  well  paid  it.  Cooper,  Weston  and  Gresham  proved  for  it 
under  the  Jiat.  In  May,  1887,  the  fUi^  was  annulled  with  the 
consent  of  the  creditors,  including  the  three  trustees,  who  joined 
in  a  composition  deed,  and  in  the  petition  to  annul  the  fiat,  on 
being  guaranteed  16«.  6rf.  in  the  pound.  The  composition  was 
duly  paid  to  all  the  creditors  except  the  trustees ;  but  they  never 
called  for  any  payment  of  their  composition,  but  left  the  amount  in 
the  hands  of  Wiles. 
[  260 1  In  January,  1847,  Wiles  again  became  bankrupt. 

Cooper  and  Weston  were  dead  at  the  time  the  bill  was  filed,  and 
their  representatives  were  Charles  Hill,  W.  Cator,  E.  Weston  and 
R.  Garland,  who  were  made  defendants.  Their  defence  was,  that 
the  trustees  had  had  the  consent  of  Mrs.  Wiles  to  the  debt  not 
being  called  in ;  for  which  they  relied,  first,  on  a  recital  in  the 
deed  of  July,  1834,  that  the  debt  was  then  outstanding;  and 
secondly,  on  a  written  consent  given  by  Mrs.  Wiles,  dated  the  14th 
March,  1888,  which  was  drawn  up  in  consequence  of  an  application 
by  the  trustees  to  Wiles  to  pay,  on  which  application  he  expressed 
his  inability  to  pay. 

The  memorandum  addressed  to  the  trustees  was  as  follows: 
*'  We  the  undersigned  W.  Wiles  and  Dorothy  his  wife  do  hereby 
declare  that  the  sum  of  2,00OZ.  secured  to  be  repaid  to  the  trustees 
of  the  settlement  made  on  our  marriage  by  the  bond  of  me, 
W.  Wiles,  has  been  permitted  to  remain  in  its  present  state  of 
actual  investment  upon  the  security  of  the  said  bond,  with  our 
consent,  and  we  do  hereby  request  of  you,  the  present  trustees  of 
our  marriage  settlement,  to  allow  the  said  sum  of  2,(X)0^.  still  to 
remain  in  its  present  state  of  investment  upon  the  security  of  the 
same  bond.    14th  March,  1888." 
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They  farther  groanded  their  defence  on  the  following  facts.    In       wilbs 
April,  1834,  Wiles  was  desiroas  of  purchasing  some  copyhold  pro-     gbesham. 
perty,  houses  and  land,  at  Eennington,  and  the  trustees  purchased 
it  out  of  part  of  the  4,0002.,  taking  an  indemnity  from  Wiles  and 
his  wife,  the  powers  of  investing  contained  in  the  settlement,  not 
extending  to  invest  in  the  purchase  of  copyhold  lands.    The  trustees 
were  admitted.     Afterwards,  the  houses  were  pulled  down  *and       [  *^^^  1 
much  better  ones  were  built,  at  an  expense  of  about  8,000/.,  out  of 
Wiles'  monies.    There  was  nothing  to  show  any  agreement  that 
the  money,  or  any  part  of  it,  was  expended  in  satisfaction  of  the 
bond  debt,  or  any  intention  on  the  part  of  Wiles  or  the  trustees 
that  it  should  be  so  considered. 

The  object  of  the  suit  was  to  declare  the  trustees  liable,  as  guilty 
of  breach  of  trust  in  not  getting  in  the  2,0001.  The  cause  now  came 
on  to  be  heard. 

Mr.  Swanston  and  Mr.  J.  H.  Palmer  for  the  plaintiff : 

Wiles,  after  the  fiat  on  his  first  bankruptcy  was  annulled,  went 
on  in  business  until  1847.  He  was  then  bankrupt  again.  We  say 
it  was  a  breach  of  trust  in  the  trustees  not  to  call  in  the  debt  before 
the  first  bankruptcy ;  it  was  a  further  breach  not  taking  care  to 
get  it  in  afterwards,  while  he  was  carrying  on  business.  Instead 
of  that,  they  let  their  share  of  the  assets  go  back  iiito  his  hands. 
(Consent,  consistent  with  the  deed,  is  attempted  to  be  set  up  by  the 
answer ;  for  that  the  defendants  rely  on  the  recital  in  the  deed 
appointing  a  new  trustee  in  1884.  But  that  was  no  consent.  But 
even  if  it  were,  in  point  of  form,  it  could  not  exonerate  the  trustees 
from  liability  for  neglecting  to  get  in  the  money  on  the  bankruptcy 
in  1836.  (They  cited  Boss  v.  OodsaU  (1).)  There  was  no  other 
consent,  except  the  memorandum  of  1838 ;  but  that  memorandum 
was  not  obtained  till  after  the  breaches  of  trust  had  taken  place. 
It  was  therefore  too  late;  for  the  subsequent  consent  of  Mrs. 
Wiles  could  not  bind  her,  as  she  had  no  power  of  anticipation : 
Baieman  v.  Davis  (2) ;  Cocker  y.  Quayle  (3).  Besides,  she  was  *then  [  *262  j 
under  a  sort  of  pressure  from  her  husband.  A  part  of  the  settled 
pro})erty  was  the  debt  of  4,000/.  due  from  Mrs.  Wiles'  brothers ; 
as  to  two-thirds  of  it,  it  was  payable  in  jrrasenti,  the  rest  on  the 
death  of  their  mother.  Now  as  to  the  first  part,  that  was  invested 
in  the  purchase  of  the  copyhold  property  at  Eennington.    The 

(1)  57  K.  E.  473  (1  Y.  &  C.  C.  C.  (2)  18  B.  B.  200  (3  Madd.  98). 

617).  (3)  32  E.  B.  275  (1  Bubs.  &  My.  535). 
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Wii.n  tmstees  were  admitted,  and  there  was  a  declaration  of  trust  that 
ORsmAv.  ^^^^  copyhold  property  was  held  on  the  trusts  of  the  settlement. 
It  is  said  that  deed  was  only  the  deed  of  Wiles  and  his  wife.  How- 
ever, that  is  quite  immaterial ;  the  copyhold  property  clearly  became 
subject  to  the  trusts.  Then  WDes  after  the  purchase,  it  is  said, 
advanced  much  more  than  2,00(M.  in  improving  the  property,  bo 
that  it  is  now  worth  more  than  the  original  purchase  money.  We 
admit  that ;  but  then  the  defendants  say  they  have  a  right  to  be 
indemnified  as  against  the  bond  debt  out  of  the  increase  of  value 
of  the  property  created  by  Wiles.  We  say  they  have  no  such  right : 
Dimes  v.  Scott  (l).  The  accretion  is  the  property  of  the  cestuis  que 
trust ;  and  if  that  property  were  now  sold  and  converted,  the  whole 
money  would  belong  to  the  trust  estate ;  the  trustees  have  nothing 
to  do  with  it. 

Mr.  Glasse  [and  Mr.  Fane]  for  the  defendant  Gresham : 
The  bond  is  assigned  by  the  settlement  to  the  other  two  trustees, 
not  to  Gresham  at  all.    The  duty,  therefore,  to  get  in  the  money, 
was  confined  to  the  two ;  although  Gresham  was  a  trustee  of  the 
bond.    Further,  the  money  was  not  to  be  got  in  without  consent, 
and  there  never  was  any  consent ;  at  any  rate  there  was  no  duty 
cast  upon  Mr.  Gresham  to  interfere. 
Now  it  is  said  that  by  the  deed  appointing  new  trustees  in  1884, 
[  •263  ]      the  bond  was  assigned  to  Gresham  as  well  *as  to  the  other  trustees. 
But  at  that  time  it  was  impossible  to  get  in  the  bond  within  the 
terms  of  the  settlement,  the  six  months  having  passed  ;  and  there- 
fore the  new  trustees  could  not  be  guilty  of  breach  of  trust  in  not 
getting  in  the  money,  unless  they  were  authorized  by  Wiles  and 
his  wife  to  do  so,  and  they  never  were. 

But  if  we  were  liable,  we  have  a  right  to  be  recouped  out  of  the 
copyhold  property.    Wiles  being  liable  on  the  bond,  laid  out  his  own 
money  on  the  copyhold  purchased  with  the  trust  property.    That 
was  a  mode  of  liquidation  of  his  liability  on  the  bond.   •    *    * 
[  264  ]  It  is  not  an  accretion  of  the  trust  fund,  as  in  Dimes  v.  Scott :  the 

improvement  in  value  does  not  arise  out  of  the  nature  and  condition 
of  the  trust  fund,  but  by  the  additions  made  by  Wiles. 

Mr.  Baily  and  Mr.  Btuk^  for  the  other  defendants,  the  repre- 
sentatives of  Cooper  and  Weston : 
[  ^265 1  *    *    It  is  contrary  to  all  ^equity  that  the  infants,  the  objects  of 

(1)  28  B.  B.  46  (4  Bus&  19d). 
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the  settlement,  should  have  the  increased  value  of  the  copyhold  estate,       Wiles 
and  have  the  bond  also  paid  by  us,  when  in  substance  their  father     gbesham. 
has  really  paid  it 

At  all  events,  Mrs.  Wiles  cannot  complain.  She  received  all  that 
was  due  to  her  in  1888 ;  and  in  that  year  she  isxecuted  a  written 
consent.  Whether  that  was  retrospective  or  not,  at  any  rate  it 
bound  her  infuturo,  and  as  against  her  we  never  could  have  called 
in  the  money. 

The  Yicb-Chancellob  : 

The  question  is,  what  was  the  duty  imposed  by  the  settlement  on 
the  trustees.  No  doubt  this  is  a  very  blundering  and  ill- drawn 
settlement ;  but  there  is  no  suggestion  impeaching  its  validity,  or 
that  it  requires  ratification.  I  must  therefore  deal  with  it  as  I  find 
it.  One  peculiarity  of  the  deed  is  with  reference  to  the  2,00(M. 
secured  by  the  bond  of  Wiles,  the  husband,  which  is  part  of  the 
settled  property.  The  agreement  of  the  parties  as  to  that  bond  is 
recited  in  the  deed ;  and  it  is  stated  to  be  to  secure  the  sum  of 
2,0001.  at  the  end  of  twelve  months:  then  the  deed  recites  that 
Wiles  had  given  his  bond,  with  a  condition  to  pay  within  six  months. 
Then,  in  the  recitals,  it  misrecites  the  bond ;  it  recites  the  condition 
to  be  for  avoiding  the  bond,  if  Wiles  shall  pay  the  money  within 
six  months,  and  shall  in  the  meantime  pay  interest,  to  be  computed 
from  the  day  of  the  marriage,  by  two  equal  half-yearly  payments, 
the  first  of  such  payments  to  be  made  at  the  expiration  of  six 
months  from  the  day  of  the  marriage. 

Now  the  bond  contains  no  such  thing ;  it  is  a  simple  bond  for 

the  payment  of  2,0002.  in  six  months,  with  interest  *at  the  rate  of       [  *266  ] 

five  per  cent,  per  annum.    Then  another  peculiarity  of  this  deed  is 

this ;  having  stated  the  bond,  it  goes  on  to  the  operative  part,  by 

which  the  4,000Z.  due  to  Mrs.  Wiles  from  her  brothers  is  assigned 

to  two  of  the  three  trustees ;  then  there  is  the  declaration  of  the 

trasts  to  leave  outstanding  or  call  in  the  debts,  with  consent.     (His 

Honour  referred  to  the  clause  stated  in  page  121.)    So  that,  if 

consent  was  given  for  their  not  calling  in  these  debts,  it  was  not 

their  duty  to  call  them  in ;  consent  was  requisite  for  leaving  the 

debts  outstanding ;  and  consent  was  also  requisite  for  calling  them 

in*     Now  it  is  said  that  these  two  consents  neutralize  each  other ; 

and  if  that  were  so,  the  question  would  be  what,  if  nothing  were 

said,  would  be  the  effect  ?    I  think  that  then  it  would  be  the  duty 

of  the  trustees  to  get  in  and  receive  the  money,  and  not  either  by 
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WiLKB  neglect  or  omiBsion  to  leave  it  in  the  hands  of  the  debtor.  But  I 
Obbsham  cannot  say  that  I  think  the  two  clauseB  do  necessarily  neutralize 
each  other.  In  construing  the  instrument,  I  must  give  as  much 
effect  to  the  first  as  to  the  second  clause ;  and  it  appears  to  me  that 
in  the  difSculty  in  which  the  trustees  found  themselves  placed, 
they  ought  to  have  required  the  consent  of  the  husband  and  wife 
for  either  course  of  proceeding ;  they  ought  to  have  had  their  con- 
sent for  leaving  the  money  outstanding ;  and,  if  they  had  got  the 
consent  of  Mr.  and  Mrs.  Wiles  at  the  time,  there  would  have  been 
no  difficulty ;  but  it  does  not  appear  to  me  that  they  were  justified 
in  leaving  it  in  the  hands  of  Mr.  Wiles  without  consent. 

It  is  argued  that,  on  the  face  of  the  instrument,  looking  at  it 
altogether,  the  object  was  that  the  husband  should  hold  this  fund. 
But  what  is  expressly  stated  in  the  deed  is,  that  without  a  consent 
to  leave  the  liioney  outstanding,  the  husband  is  to  pay  it  within  six 
[  •267  ]  months  *of  the  marriage ;  and  there  being  no  consent,  the  trustees 
were  not  justified  in  doing  nothing.  But  it  does  not  rest  there. 
Subsequently,  a  duty  became  imposed  on  the  trustees  which  they 
did  not  perform.  First,  however,  I  will  consider  how  far  the  deed 
of  July,  1884,  appointing  new  trustees,  can  be  considered  a  consent. 
(His  Honour  referred  to  the  recital  in  that  deed,  that  the  principal 
of  the  bond  debt  was  still  due,  and  the  interest  duly  paid.)  Now, 
what  was  the  purpose  of  requiring  Mrs.  Wiles'  consent  ?  Why, 
that  she  should  exercise  a  substantial  discretion;  a  discretion 
flowing  from  her  own  free  and  unbiassed  will.  But  merely  to  sub- 
stitute one  trustee  for  another  was  not  an  exercise  of  any  such 
discretion.  The  consent  of  1888  was  very  different.  That  was  a 
deliberate  consent,  and  it  may  be  operative  from  that  period ;  but 
clearly  it  had  no  retrospective  operation.  When  Mrs.  Wiles  was 
induced  to  join  in  that  consent,  she  ought  not  to  have  been  asked 
to  do  so ;  because  it  was  after  the  happening  of  events  which  made 
her  cease  to  be  a  free  agent. 

I  must  next  advert  to  the  effect  of  the  settlement  as  regards 
Mr.  Gresham.  As  to  him,  the  settlement  is  again  peculiar.  As  to 
the  4,0002.,  it  might  have  been  reasonable  that  the  calling  it  in 
should  be  left,  with  the  consent  of  the  husband  and  wife,  in  the 
hands  of  the  two  other  trustees :  but  by  the  settlement  it  appears 
that  the  two  trustees  had  the  power,  with  the  consent  of  the  husband 
and  wife  while  living,  and  after  their  deaths  at  their  discretion,  to 
call  in  not  only  the  4,000Z.  but  the  2,000Z.  Mr.  Gresham  is  not 
there  mentioned  as  one  of  the  persons  directed  either  to  call  the 
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money  in  or  to  leave  it  out.    More,  when  we  come  to  the  receipt       Wiles 
claose,  there,  although  Gresham  is  an  obligee  of  the  bond,  it  is     gb^hait. 
directed  that  the  receipts  of  the  two  trustees  shall  be  a  *good  dis-       [  *268  ] 
charge  as  to  the  2,0002.,  but  as  to  the  4,00OZ.  and  any  other  sums 
payable  under  the  settlement,  then  the  receipt  of  Gresham  and  the 
others  is  to  be  a  good  discharge.    But  in  the  recital  of  what  the 
parties  had  contracted  for,  where  it  is  recited  that  Mrs.  Wiles  was 
to  assign  the  debt  of  4,0002.,  the  intention  of  the  parties  as  to  the 
2,000Z.,  is  expressed  to  be  that  it  should  be  secured  to  the  three 
trustees  ''  upon  the  trusts,  &c.,  hereinafter  expressed  and  declared.*' 
Bat  whatever  doubt  there  might  be  upon  the  construction  of  the 
settlement,  if  it  stood  alone,  when  we  come  to  the  instrument  by 
which  Weston  was  appointed  a  trustee,  there  the  parties  expressly 
designate  all  the  three  trustees  as  trustees  of  both  sums,  to  hold 
them  on  the  trusts  of  the  settlement.    There  is,  therefore,  no  doubt 
that  Gresham  was  intended  to  be,  and  himself  intended  to  be, 
a  trustee  of  the  2,000/.    Notwithstanding  all  the  blunders  in  the 
settlement,  that  intention  is  manifested  by  it  and  by  the  subsequent 
deed,  taken  together.     Now  the  trustees  have  certainly  rendered 
themselves  responsible  by  subsequent  acts ;  not  mere  omissions, 
but  acts.    On  the  8th  August,  1886,  Wiles  became  bankrupt.    The 
three  trustees  proved  for  the  debt  of  2,0OOZ.  under  the  fiat :  assuming, 
then,  that  up  to  that  time  the  trustees  were  not  responsible,  then 
at  least,  the  person  in  whose  hands  the  money  was,  being  unable  to 
meet  his  engagements,  the  2,0002.  ought  to  have  been  realized.    If 
there  were  assets  sufficient  to  pay  2O0.  in  the  pound,  they  ought  to 
have  got  it    Instead  of  that,  they  concur  in  superseding  the  com- 
mission, and  allow  Wiles  to  be  free  from  liabilities,  which,  as  it  is 
represented,  might  have  been  paid.    Then  it  appears,  a  composition 
deed  was  agreed  upon,  the  e£fect  of  which  was,  that  the  bankrupt 
was  to  pay  16s.  6d.  in  the  pound ;  and  unless  the  bankruptcy  was 
superseded  within  two  months  after  the  date  of  the  deed,  it  was  to 
♦be  inoperative.    By  that  deed,  the  creditors  who  executed  it,  pro-      [  •269  ] 
poeed  to  release  Wiles  from  all  liability,  on  receiving  16«.  6<2.  in  the 
pound ;  it  was  executed  by  two  of  the  trustees.  Cooper  and  Weston, 
who  executed  it  as  creditors  for  1,8172.;  why  for  less  than  the 
2,0002.,  does  not  appear:  however,  they  did  execute  for  1,8172. 
Gresham  did  not  execute  the  deed.     The  bankruptcy  was  not 
saperseded  at  the  time  named :  however,  all  parties  went  in  under 
the  composition,  and  the  supersedeas  took  place  about  the  9th  of 
May,  on  the  petition  of  the  bankrupt,  and  supported  by  the  three 
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Wiles  trustees ;  so  that  they,  mthoat  any  authority  at  that  tune  from 
GBESHAir.  ^^B-  Wiles  to  leave  the  money  outstanding,  concur  in  annulling  the 
fiat.  How,  after  such  a  state  of  circumstances,  they  could  be  con- 
sidered not  liable,  I  am  at  a  loss  to  understand.  It  appears  to  me 
impossible  for  the  trustees  to  say  that  at  that  time  Wiles  was  under 
no  difficulties ;  for  not  only  is  it  clear  that  he  was  obliged  to  com- 
pound with  his  creditors,  but,  as  I  understand  from  the  evidence, 
he  was  obliged,  in  order  even  to  pay  the  16«.  M.  in  the  pound,  to 
borrow  from  other  persons,  and  he  did  borrow  1,500Z.  from  Gresham 
himself.  Gresham  afterwards  sued  him  for  that  debt,  issued  execu- 
tion, and  distrained ;  and  the  result  was  his  second  bankruptcy. 
And  all  that  time  nothing  whatever  is  done  by  the  trustees,  except 
that  on  the  14th  March,  1888,  they  obtain  a  consent  from  Mr.  and 
Mrs.  Wiles  for  the  money  to  remain  outstanding  in  the  hands  of 
Wiles.  Now  I  cannot  say  that  the  trustees  were  justified  in  asking 
for  or  taking  that  consent ;  Mrs.  Wiles  was  no  longer  a  free  agent : 
her  husband's  difficulties  rendering  it  of  the  greatest  moment  to 
him  to  retain  the  2,0002.  I  cannot  even  say  that  even  for  the 
future  that  consent  was  satisfactory;  but  it  is  clear  it  was  not 
retrospective ;  and  the  liability  of  the  trustees  existed  prior  to  the 
date  of  that  consent. 
[  270  ]  Assuming,  then,  the  liability  of  the  trustees,  the  next  question 

is,  whether  they  have  a  right  to  be  indemnified  against  their 
liability  by  what  took  place  in  reference  to  the  copyhold  property, 
out  of  the  present  increased  value  of  that  property.    It  appears 
that  shortly  after  the  marriage,  in  1884,  Wiles  was  desirous  of  pur- 
chasing certain  copyhold  property  at  Eennington ;  part  of  it  was 
the  house  in  which  Mrs.  Wiles  had  carried  on  her  business  before 
the  marriage,  and  he  was  desirous  that  the  trustees  should  apply 
part  of  the  4,O0OZ.,  the  debt  from  Mrs.  Wiles'  brothers,  in  that  pur- 
chase.   The  trustees  agreed  to  do  so,  and  laid  out  two-thirds  of  the 
4,0002. ;  the  trustees  took  a  conveyance  to  themselves.     Now  it  is 
clear  that  the  cestuis  que  trustent  might  elect  to  take  that  property 
or  not,  as  they  should  think  fit.    But  then  Wiles  laid  out  upon  it  a 
considerable  sum,  exceeding,  I  think  appears,  8,0002.,  in  improve- 
ments, by  which  it  is  worth,  instead  of  what  was  originally  given 
for  it,  above  5,0002.     The  cestuis  que  trustent  desire  that  it  should 
not  be  sold ;  but  the  trustees  say,  that  whatever  the  property  is 
worth  now,  over  and  above  the  money  paid  for  it,  ought  to  be  treated 
as  in  satisfaction  of  the  2,0002.  which  Wiles  was  bound  to  pay. 
Now,  when  a  thing  is  to  be  done,  performance  of  the  contract  is  one 


VOL.  c]  1854.    CH.    2  DREW.  270—272.  129 

thing ;  Batisfacidon  another  and  different  question  :  it  is  not  pre-  Wiles 
tended  that  what  was  here  done  was  performance,  but  it  is  said  to  gbbsham. 
be  satisfaction.  And  no  doubt  the  cases  are  clear  to  show  that 
when  a  party  bound  to  do  something,  has  not  done  the  precise 
thing,  but  something  else  has  been  done,  intended  to  be  in  satisfac- 
tion, that  will  be  held  a  satisfaction.  But  on  the  circumstances  of 
this  case,  it  clearly  never  was  the  intention  of  Wiles,  by  what  he 
did,  to  satisfy  his  liability  on  the  bond :  his  whole  conduct  is  incon- 
sistent with  that  supposition ;  and  so  is  the  conduct  of  the  trustees : 
they  never  intended  satisfaction.  For  *what  took  place  ?  All  the  [  *27i  ] 
money  laid  out  by  Wiles  was  so  laid  out  before  his  bankruptcy ; 
when  that  takes  place,  the  trustees  prove  for  the  2,000{.  as  a  debt 
unsatisfied.  In  1838,  they  take  a  consent  from  Mrs.  Wiles  to 
leave  the  money  due  from  Wiles  outstanding,  and  yet  it  is  to  be 
said  that  the  parties  intended  to  treat  the  debt  as  satisfied.  It  is 
obvious  that  all  that  Wiles  intended,  was  to  lay  out  money  on 
property  that  he  considered  as  belonging  to  himself  and  his  family, 
for  his  and  their  benefit ;  and  that  is  not  a  satisfaction  of  his  debt. 
Then  it  is  said  that  the  infant  plaintiffs  will  have  sustained  no 
loss ;  that  if  they  get  the  6,0001.  settled,  they  will  have  all  they 
have  any  claim  to ;  and  that  they  have  no  right  to  take  the  copy- 
hold, worth  5,000{.,  and  to  claim  also  the  bond  debt.  I  think  it 
impossible  to  accede  to  this  argument.  When  there  are  two 
separate  funds,  subject  to  trusts,  and  the  trustees  commit  a  breach 
of  trust  as  to  one,  by  which  it  is  lost,  I  think  it  impossible  to 
permit  the  trustees  to  say,  "  we  have  improved  the  other  fund,  and 
that  fund  is  bound  to  make  up  the  loss  on  the  other."  That  I 
cannot  hold.  If  the  trustees  have  lost  one  part  of  the  settled 
funds,  they  must  answer  for  it,  whatever  may  be  the  improvement 
of  the  other  part.  (The  Vice-Chancbllor  then  shortly  discussed 
and  disposed  of  the  argument,  founded  on  the  assumption  of  the 
outlay  by  Wiles  being  in  the  nature  of  a  voluntary  settlement,  and 
proceeded.)  There  is  one  other  point  made,  viz.,  how  far  Mrs.  Wiles 
can  hold  the  trustees  liable,  after  having  given  her  consent.  If 
she  had  been  a  free  agent  when  she  did  so,  I  think  she  would  not 
be  entitled  to  claim ;  but  she  was  not  so ;  she  was  married ;  she 
gave  her  consent  at  a  time  and  under  circumstances  when  the 
consent  ought  never  to  have  been  asked  by  the  trustees  ;  and  I  do 
not  think,  in  giving  her  consent  when  *and  as  she  did,  she  so  acted  [  *272  ] 
as  to  deprive  herself  of  her  right  to  sue. 

The  decree  was  in  substance  to  declare  the  trustees  liable  for  the 
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WiLBB       bond  debt,  and  to  direct  them  to  pay  it.    Under  the  circumstances, 
GbJ^am.     and  there  being,  in  the  opinion  of  the  Cocbt,  no  moral  misconduct, 
without  costs. 

[BD.M.&o.      The  surviving  trustee,  and  the  representatives  of  the  deceased 
^        trustees,  appealed. 

Mr.  Qlasse  and  Mr.  Fane,  for  the  surviving  trustee. 

Mr.  Baily  and  Mr.  Busk,   for    the  representatives   of    the 
deceased  trustees. 

r  773  ]  Mr.  Hawkins,  for  the  husband. 

Their  Lordships  only  desired  to  hear  the  plaintiff's  counsel  on 
the  question,  whether  the  trustees  were  to  be  charged  with  the 
2,000Z.  or  the  composition  of  16«.  6d.  in  the  pound. 

Mr.  Sivanston  and  Mr.  J.  H.  Palmer,  for  the  plaintiffs.     ♦     *     * 
Mr.  Qlasse,  in  reply,  [cited  Maitland  v.  Bateman  (1)]. 

The  Lord  Justice  Enight  Bruce: 

If,  by  the  prosecution  of  the  first  bankruptcy,  the  whole  of  the 
2,000Z.  could  have  been  obtained,  it  is  clear  that  the  trustees,  by 
consenting  to  the  order  which   prevented  the  bankruptcy   from 
being  prosecuted,  made  themselves  liable  for  the  whole  sum.     But 
it  is  said  that  payment  of  the  2,000Z.  could  not  have  been  obtained. 
There  is,  however,  enough  on  the  evidence  to  enable  the  Court  to 
say,  that  the  trustees  ought  not  to  be  exonerated  from  any  part  of 
the  2,000Z.,  without  an  inquiry  being  first  directed  as  to  what  could 
have  been  obtained.     Such  an  inquiry  would  be  difficult,  trouble- 
some and  expensive ;  but  that  ought  not  to  deter  the  Court  from 
directing  it,  if  necessary  for  the  ends  of  justice.     There  is,  however, 
[  •774  ]      a  further  consideration.    It  is  impossible  *now  to  say,  whether  the 
husband  would  ever  have  obtained  his  certificate  under  the  first 
bankruptcy  had  it  been  prosecuted.    If  he  had  failed  to  obtain  it, 
his  future  property  would  have  been  liable  to  the  payment  of  his 
debts,  including  the  present  demand.     It  thus  becomes  impossible 
to  show  that  payment  of  the  whole  amount  might  not  ultimately 
have  been  obtained.    I  regret  the  conclusion  to  which  I  am  obliged 
to  come,  as  the  case  is  one  of  considerable  hardship ;  but  it  would, 

(1)  63  R  R.  206  (J  3  L.  J.  Ch.  273  ;  8  Jur.  926). 
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I  think,  be  contravening  the  principles  of  the  Court,  not  to  decide        Wiles 
that  the  trustees  are  liable  for  the  whole  2,000Z.  Grbsham. 

Thb  Lord  Justice  Turner  : 

As  the  opinion  of  my  learned  brother  is  in  accordance  with  the 
decision  of  the  Vicb-Chancbllor,  it  is  not  necessary  for  me  to 
express  any  opinion  upon  it;  but  at  the  present  moment  I  feel 
great  doubt,  whether  the  trustees  should  be  charged  with  the  whole 
2,0OOZ.  without  further  inquiry. 

Appeal  dismissed ;  but  without  costs. 


POTTS  V.  LEVY.  i854. 

March  22,  23. 
(2  Drewry,  272—279.)  

The  plaintiff  was  in  the  enjoyment  of  ancient  lights.    There  had  been  a  v  -C     ^' 

building  adjoining  his,  with  a  wall  alleged  to  have  been  twelve  feet  high,       r  o  D 
and  not  interfering  with  his  light.    The  defendant  was  about  to  pull  down  272  ] 

the  ruins  of  this  wall,  and  rebuild  it  thirty  feet  high,  which  he  alleged  was 
the  original  height.  The  plaintiffs  evidence  as  to  the  original  height  was 
more  precise  than  the  defendant's.  The  defendant  said  he  never  intended 
to  build  beyond  the  original  height.  The  plaintiff  proved  that  he  threatened 
to  build  much  beyond  twelve  feet.  An  injunction  had  been  obtained,  and 
the  defendant  never  moved  to  dissolve  it. 

At  the  hearing,  a  decree  for  a  perpetual  injunction  was  granted,  without 
requiring  the  plaintiff  to  try  his  right  at  law. 

In  this  case  an  injunction  had  been  obtained  on  affidavits  in 
July,  1852.  No  application  to  dissolve  the  injunction  had  been 
made.  By  a  written  understanding  between  the  solicitors  of  the 
parties,  dated  the  14th  January,  1854,  it  was  agreed  (after  evidence 
orally  had  been  begun)  that  no  further  evidence  should  be  adduced 
on  behalf  of  either  party,  but  that  the  plaintiff  and  defendant 
should  be  at  liberty,  notwithstanding  the  88rd  General  Order  of 
7th  August,  1852,  or  any  other  order,  to  use  as  evidence  on  the 
hearing  of  the  cause,  and  in  all  further  proceedings  therein,  the 
affidavits  already  sworn  and  filed  in  the  cause  in  support  of  and 
against  the  motion  for  an  injunction  made  in  the  cause  in  which 
the  order  for  an  injunction,  dated  the  29th  February,  1852,  had 
been  made,  and  the  exhibits  referred  to ;  and  that  the  evidence 
taken  before  Mr.  Otter  (one  of  the  Examiners)  *should  not  be  read.  [  *273  ] 
The  cause  now  came  on  to  be  heard  on  the  affidavits. 

The  plaintiff  was  the  occupant,  as  assignee  under  a  lease  made 
in  pursuance  of  an  agreement,  dated  in  1848,  from  Hawkins,  who 
was  made  a  defendant,  of  a  house  and  workshop  in  Leman  Street 

9—2 
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PoTTB  in  Whitechapel.  There  had  been  formerly  adjoining  these  premises 
Lkvy.  a  theatre  called  the  Garrick  Theatre,  which  was  burned  down  in 
1846;  and  the  bill  alleged  that  between  such  building  and  the 
party -wall  which  divided  the  premises  comprised  in  the  lease  from 
other  land  of  Hawkins  "  there  was  a  space  of  eight  feet  or  there- 
abouts, which  was  covered  over  by  a  low  slanting  roof  nearly  level 
with  the  said  wall,  and  at  the  distance  of  the  aforesaid  space  of 
eight  feet  or  thereabouts  from  the  said  party-wall.  The  said 
building  used  as  a  theatre  was  built  upon  a  wall  of  about  three  feefc 
higher  than  the  said  party-wall,  and  with  a  slanting  roof  to  the 
height  of  nine  feet  or  thereabouts  ;  and  the  said  building  upon  the 
said  piece  of  land  adjoining  the  said  premises  comprised  in  the  said 
lease  did  not  impede  the  free  access  of  light  to  and  the  use  of  the 
buildings  at  the  back  of  the  premises  comprised  in  the  lease.*'  It 
then  alleged  continued  and  uninterrupted  use  and  enjoyment  of 
the  premises  by  the  plaintiff,  without  his  light  being  impeded,  till 
shortly  before  the  filing  of  the  bill.  It  then  alleged  a  recent  agree- 
ment by  the  defendant  with  Hawkins  for  a  lease  of  the  ground  on 
which  the  theatre  had  stood. 

The  complaint  was  that  the  defendant  had  commenced  rebuilding 
a  theatre,  and  that  instead  of  leaving  the  party-wall  at  its  original 
height,  he  was  pulling  it  down,  and  threatened  to  build  up  a 
theatre  considerably  higher  than  the  old  one,  and  with  a  new  wall 
[  *274  1  twenty-four  feet  higher  *from  the  level  of  the  ground  belonging 
to  the  plaintiff  than  the  old  wall,  and  that  the  building  of  such 
new  and  high  wall  would  darken  the  plaintiff's  light;  and  these 
averments  were  supported  by  aflSdavits. 

There  was  some  evidence  to  show  that  the  plaintiff's  house  had 
been  erected  more  than  forty  years,  and  that  the  party  fence  wall 
never  was  higher  than  about  twelve  feet. 

On  the  part  of  the  defendant  the  contention  was  that  he  never 
threatened  or  intended  to  build  up  the  wall  of  his  theatre  to  the 
height  of  twenty-four  feet  without  the  sanction  of  the  plaintiff; 
that  he  had  apprised  him  of  that  before  the  filing  of  the  bill ;  and 
that  he  had  informed  him  before  the  filing  of  the  bill  that  he  had 
abandoned  all  idea,  except  with  his  the  plaintiff's  consent,  of  build- 
ing the  wall  of  a  greater  height  than  that  of  the  original  wall  of 
the  theatre.  The  defendant's  own  affidavit  cautiously  adhered  to 
this  statement  without  saying  what  was  the  original  height  of  the 
wall.  The  affidavit  of  his  architect  was  to  the  same  effect :  he  said 
he  had  prepared  plans  for  building  the  wall  to  the  height  of  thirty-six 
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feet,  but   tliat   it  was   not  intended   so   to  build    it  without  the        Potts 
consent  of  the  plaintiff,  and  it  was  understood  that  the  wall  was  not        levt. 
to  be  raised  to  a  greater  height  than  it  had  originally  been ;  but 
what  that  was  he  did  not  aver. 

There  was  a  letter  from  the  defendant  to  the  plaintiff,  in  which 
the  following  passage  occurred,  showing  that  at  least  he  considered 
himself  entitled  to  go  much  beyond  twelve  feet :  "  I  called  at  your 
factory  to-day  according  to  appointment,  but  the  same  was  not 
kept  by  you.  I  have  since  ascertained  that  the  wall  which  I  had 
given  ♦three  months'  notice  to  Mr.  Scott  of  my  intention  to  pull  [  *275  ] 
down  and  rebuild,  belongs  to  me ;  therefore  I  can  at  once  begin  to 
do  so.  I  have  also  been  informed  that  the  wall  was  originally 
built  prior  to  the  fire  the  same  height  as  I  now  require,  viz.  thirty 
feet.  I  shall  be  most  happy  to  meet  you,  &c. :  "  and  then  followed 
offers  to  meet  to  arrange,  if  possible,  amicably. 

There  was  a  great  mass  of  evidence,  but  all  tending  to  these 
propositions  and  not  going  beyond  them:  oh  the  part  of  the 
plaintiff,  that  the  defendant  threatened  to  build  the  wall  to  the 
height  of  thirty-six  feet,  and  that  his  plans  showed  it ;  on  the  part 
of  the  defendant,  that  he  did  not  threaten  or  intend  to  build  the 
wall  higher  than  it  had  originally  been,  but  without  saying  what 
that  height  was ;  and  that  the  plaintiff  was  apprised  of  his  intention 
before  the  bill  was  filed.  The  title  of  the  plaintiff  to  the  land  was 
not  disputed.  There  was  conflict  of  evidence  as  to  the  question  of 
fact,  whether  building  as  the  defendant  was  alleged  to  intend  to 
build,  would  really  darken  the  plaintiff's  light.  The  cause  now 
came  on  to  be  heard  on  the  affidavits. 

Mr.  Teed  and  Mr,  Halleit^  for  the  plaintiff. 

Mr.  Olasse  and  Mr.  Hetherington,  for  the  defendant,  [cited 
Standish  v.  Mayor  of  Liverpool  {\) ;  Attorney -Genei-al  v.  iVicAoZ(2)]. 

They  argued  also  that  a  final  decree,  such  as  that  asked,  could        [  276  ] 
not  be  made  on  affidavits. 

Mr.  Teed  was  not  called  on  to  reply. 

The  Vicb-Chancellor  : 

I  must  first  advert  to  one  of  the  arguments  advanced  on  behalf 
of  the  defendant,  that  the  Court  has*  no  jurisdiction  to  make  a 

(1)  94  B.  R.  571  (1  Drew.  1).  (2)  10  U.  R.  186  (16  Ves.  338). 
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Potts  decree  in  this  case  upon  the  evidence  taken  by  affidavit.  Whatever 
I.EVT.  might  be  said  upon  that,  if  there  were  no  agreement  in  this  case, 
the  agreement  between  the  parties  prevents  the  defendant  from 
raising  that  question.  The  solicitors  of  the  parties  on  the  14th  of 
January,  1864,  entered  into  the  following  agreement.  (The  Vice- 
Ghangellob  referred  to  the  agreement.)  At  that  time  the  plaintiff 
was  actually  examining  his  witnesses,  and  then  it  was  agreed  that 
no  further  evidence  should  be  adduced.  At  the  time  this  arrange- 
ment was  made,  the  recent  Act  of  Parliament  (15  &  16  Vict.  c.  86) 
had  come  into  operation,  and  parties  might  agree  to  go  into 
evidence  on  affidavits.  I  infer  from  the  document  before  me  that 
it  had  been  originally  arranged  to  go  on  by  oral  evidence ;  and 
[  •277  ]  when  that  had  been  proceeded  *in  to  some  extent,  then  it  was 
agreed  that  it  should  not  be  so  continued,  but  that  only  affidavits 
should  be  used.  There  is  under  these  circumstances  no  foundation 
for  saying  that  I  cannot  now  treat  the  affidavits  as  evidence  at  the 
hearing  of  the  cause. 

The  next  point  made  by  the  defendant  is,  that  this  Court  ought 
not  to  make  a  decree  for  a  perpetual  injunction  to  restrain  this 
species  of  nuisance  until  the  plaintiff  has  had  his  right  tried  and 
established  at  law.  Now  no  doubt  the  ordinary  rule,  in  a  case 
where  what  is  about  to  be  done  will  darken  ancient  lights,  is  that 
as  the  plaintiff's  right  is  a  pure  legal  right,  if  the  right  is  in  con- 
troversy, if  the  title  of  the  plaintiff  is  controverted,  the  Court  does 
this :  It  will  not  in  general  grant  an  interim  injunction  till  the 
plaintiff  has  established  his  title  at  law ;  but,  if  the  circumstances 
of  the  case  require  it,  it  will  grant  an  injunction,  on  the  terms  of 
the  plaintiff  proceeding  to  a  speedy  trial.  But,  in  this  case,  sup- 
posing I  were  to  direct  a  trial,  what  is  there  to  try  ?  What  would 
have  to  be  tried  would  be,  1st,  the  question  whether  the  plaintiff 
has  a  right  to  protect  his  ancient  lights;  2ndly,  whether  if  the 
defendant  goes  on  with  his  building  that  would  have  the  effect  of 
darkening  the  plaintiff's  ancient  lights.  But  the  whole  of  the 
defendant's  case,  as  he  puts  it  upon  his  answer,  upon  his  affidavits, 
and  in  argument,  is  this,  that  he  does  not  deny  the  plaintiff's  title, 
and  never  did  deny  it ;  that  he  never  meant  to  do  what  it  is  alleged 
he  was  about  to  do,  without  the  plaintiff's  permission ;  and  that 
the  bill  was  needlessly  filed,  because  the  plaintiff's  right  never  was 
denied;  and  then  I  am  told  that,  although  there  is  no  contest 
about  the  right  or  about  the  fact  of  nuisance,  I  cannot  make  a 
decree  without  putting  the  plaintiff  to  try  his  title  at  law.     I  think 
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there  is  no  ground  for  requiring  *him  to  do  so.  (The  Vice-  Potts 
Chancellor  then  went  into  the  facts  of  the  case,  of  which  the  levt. 
result  is  stated  in  the  following  conclusion  of  his  judgment.)  On  t  *278  ] 
the  evidence  it  is  clear  that  the  defendant  had  considered  that, 
though  when  the  wall  was  pulled  down  it  was  only  twelve  feet 
high,  it  was  originally  higher,  that  is  to  say,  at  least  as  much  as 
thirty  feet  high ;  and  the  affidavits  go  to  this,  that  the  defendant 
did  not  mean  to  huild  the  wall  higher  than  it  originally  stood; 
but  that  was,  in  his  view,  thirty  feet ;  while  the  plaintiff  contends 
that  the  original  height  did  not  exceed  twelve  feet.  If  tbis  is 
borne  in  mind,  all  the  effect  of  the  defendant's  affidavits,  showing 
that  he  never  had  any  intention  of  doing  what  he  had  no  right  to 
do,  vanishes.  They  all  go  to  show  that  he  did  not  intend  to  exceed 
thirty  feet,  up  to  which  height  he  thought  he  had  a  right  to  build  ; 
but  I  find  no  ground  in  the  evidence  for  asserting  that  the  defendant 
ever  told  the  plaintiff  he  did  not  mean  to  build  beyond  twelve  feet 
high.  On  the  facts  I  conclude  that  the  defendant  had  no  intention 
to  violate  what  he  the  defendant  thought  the  right  of  the  plaintiff, 
but  he  had  an  intention  to  violate  what  was  in  fact  the  plaintiff's 
right. 

An  injunction  having  been  granted  in  this  case,  the  defendant 
might  have  saved  all  further  expense,  if  he  admitted  the  plaintiff's 
right,  by  submitting  to  the  injunction,  and  paying  all  the  costs  up 
to  that  time;  and  if  he  had  offered  that,  and  the  plaintiff  had 
refused  it,  I  should  not  have  allowed  him  to  go  on  to  a  hearing 
of  the  cause  at  the  defendant's  expense.  But  the  defendant  has 
made  no  such  offer ;  and  the  plaintiff  had  a  right  to  say  that  the 
defendant,  not  submitting  to  the  injunction,  has  not  admitted  his 
right. 

I  think,  therefore,  the  plaintiff  had  a  right  to  bring  *the  cause  [  *279  ] 
to  a  hearing ;  that  on  the  facts  the  defendant  did  intend  to  violate 
the  plaintiff's  actual  right,  though  he  did  not  intend  to  violate 
what  he  thought  the  plaintiff's  right ;  and  that,  under  the  circum- 
stances of  this  case,  the  plaintiff  has  a  right  to  a  decree  without 
being  sent  to  law.    Decree,  perpetual  injunction,  with  costs. 


WINTERBOTTOM  v.   TAYLOE.  i864. 

March  23. 
(2  Drewry,  279—280.)  


[Obsolete  rules  of  pleadiog.] 
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i8>4.  MAJOE  V.  MAJOE(l). 

Apra2i.  ^2  Drewry,  281—283;  S.  C.  23  L.  J.  Ch.  718 ;  2  W.  R.  382.) 

^'^  v^^''"^'  Costs  of  litigation  in  the  Ecclesiastical  Court  for  determining  which  is 

the  testator's  will,  although  ordered  by  the  Ecclesiastical  Court  to  be  paid 

'-        ^  out  of  the  estate,  are  postponed  to  the  costs  of  administration  in  this  Court. 

This  case  coming  on  on  further  directions,  a  question  arose 
whether  certain  costs  incurred  in  a  litigation  in  the  Ecclesiastical 
Court  for  determining  which  of  certain  testamentary  instruments 
should  be  admitted  to  probate,  and  which  costs  had  been  by  the 
decree  of  the  Ecclesiastical  Court  decreed  to  be  paid  out  of  the 
estate,  should  be  paid  in  priority  to  or  after  the  costs  of  adminis* 
tration  in  this  Court.  The  litigation  in  the  Ecclesiastical  Court 
arose  on  the  will  of  Mary  Robinson  ;  an  instrument  of  a  subsequent 
date  had  been  propounded  as  a  codicil  to  her  will,  but  was  refused 
admission  to  probate.  Certain  costs,  amounting  to  625/.  had  been 
incurred  in  support  of  this  alleged  codicil  by  Peter  Knight  and 
Thomas  Knight,  and  the  Ecclesiastical  Court  ordered  those  costs  to 
be  paid  out  of  the  testatrix's  estate. 

Mr.  Wilkock  and  Mr.  Greene,  for  the  plaintiff,  the  representa- 
tive of  the  estate.    *     *     * 

Mr.  J.  H,  Palmer  and  Mi'.  W.  IT.  Clarke,  for  other  parties  in 
the  same  interest. 

[  282  ]  Mr.  Selwyn,  for  the  Knights  : 

*  *  It  was  necessary  before  the  parties  could  come  here  at  all 
to  administer  the  estate,  to  ascertain  which  was  the  instrument, 
the  trusts  of  which  were  to  be  declared  and  administered.  It  is 
admitted  that  the  costs  of  the  Knights  were  properly  incurred. 
And  as  they  were  incurred  in  a  proceeding  without  which  it  would 
have  been  impossible  to  proceed  to  realize  the  assets  at  all,  they 
ought  to  be  first  paid ;  they  are  in  fact  costs  of  administration. 

The  Vicb-Ch^ncellob  : 

The  Ecclesiastical  Court  had  to  decide  the  question  of  probate, 
and  having  decided,  it  came  to  the  conclusion  that  the  Knights 
were  entitled  to  have  their  costs  out  of  the  estate.  If  that  Court  had 
had  power  to  administer  the  estate,  it  might  have  ordered  payment 
of  those  costs ;  but  having  no  such  jurisdiction,  all  it  could  do  was 

(1)  Lire  MayUew  (1877)  5  Ch.  D.  Brown  v.  Burdeti  (1888)  40  Ch.  D.  at 
696,  46  L.  J.  Ch,  652,  37  L.  T.   48;      p.  258,  60  L.  T.  520. 
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to  create  by  its  decree  a  charge  on  the  estate.    Then,  in  order  to       major 

realize  the  assets,  it  was  necessary  to  come  to  this  Court ;  and  as       major. 

against  creditors  and  other  charges  of  all  kinds  upon  the  estate,  it 

is  the  clear  and  settled  rule,  that  the  costs  incurred  in  this  Court 

in  the  administration,  must  be  paid  first.    It  is  so  in  a  creditors' 

suit ;  if  there  is  only  enough  to  pay  the  costs,  the  creditors  must 

go  without :  and  so  here ;  the  claim  of  the  Knights  stands  only  in 

the  form  of  a  charge  created  by  the  decree  of  the  Ecclesiastical 

Court  on  the  assets,  when  realized ;  *but  only  after  first  bearing       [  *283  ] 

the  costs  of  realizing  the  assets.    I  am  of  opinion  therefore  that 

the  costs  of  this  suit  must  be  paid  in  priority  to  the  costs  of  the 

litigation  in  the  Ecclesiastical  Court. 


Kk    BINGLEY    free    school  (1).  1854. 

(2  Drewry,  283—285 ;  S.  C.  23  L.  J.  Ch.  672  ;  18  Jur.  668 ;  2  W.  R.  433.)  ^/^29. 

A  private  Charity  Act,  passed  shortly  before  the  Charitable  Trusts  Act,   Kindbrslbt, 
1853,  gave  power  to  the  trustees  in  any  matter  in  which  they  were  to  act,  v.-o. 

with  the  approbation  of  the  Court  of  Chancery,  to  lay  proposals  at  once         [  ^®^  ] 
before  the  Judge  in  chambers : 

Held,  that  this  was  not  repealed  by  the  17th  sect,  of  the  Charitable 
Trusts  Act ;  but  the  necessity  of  a  preliminary  application  to  the  Chancery 
Commissioners  was  added. 

By  a  private  Act  passed  on  the  15th  August,  in  the  16  &  17 
Vict.  (1858),  trustees  of  this  charity  were  appointed,  and  regulations 
made,  for  the  management  of  the  trusts. 

By  the  5th  section  of  the  Act  power  was  given  to  the  trustees, 
with  the  approbation  of  the  Court  of  Chancery,  to  sell  or  exchange 
the  charity  estates. 

The  22nd  section  was  as  follows :  "  Whenever  an  appointment 
of  new  trustees  shall,  under  the  preceding  provision,  become 
necessary,  and  in  all  other  cases  in  which  the  said  trustees  are  by 
this  Act  authorized  to  do  any  act  with  the  approbation  or  under 
the  direction  of  the  Court  of  Chancery,  or  in  which  the  approbation 
or  direction  of  the  said  Court  shall  be  necessary  for  the  regulation 
and  management  of  the  said  charities  and  their  estates  and 
property,  the  said  trustees  shall  be  at  liberty,  without  special  order, 
to  lay  proposals  for  such  purpose  before  one  of  the  Judges  of  the 
said  Court  in  chambers;  and  such  Judge  shall  be  at  liberty  to 
receive  the  same  and  to  make  such  order  thereon  as  shall  be  just ; 
and  the  Aitomey-Oeneral  shall  have  notice  of  all  such  proceedings: 
(I )  Rmdall  V.  Blair  (1890)  45  Ch.  D.  139,  69  L.  J.  Ch.  641,  63  L.  T.  265,  C.  A. 
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provided  always,  that  nothing  herein  contained  shall  be  construed 
to  destroy,  lessen  or  affect  the  power  *of  the  said  Court  to  make 
orders  touching  the  said  charities  and  their  estate  and  property, 
and  the  regulations  and  management  thereof,  in  or  upon  an 
information  or  petition  presented  under  the  powers  of  the  Act 
passed  in  the  52nd  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled  *  An  Act  to  provide  a  summary  Remedy 
in  Cases  of  Abuse  of  Trusts  created  for  Charitable  Purposes.' " 


[  286  ]  The  trustees  of    the  charity  carried  in   before  the  Judge  at 

chambers  a  proposal  for  selling  some  of  the  charity  estates,  and 
the  question  was  whether  they  must  not  in  the  first  instance  apply 
to  the  Chancery  Commissioners. 

Mr.  Amphlett,  for  the  trustees,  submitted  that  the  Charitable 
Trusts  Act,  [1853,  s.  17,]  did  not  intend  to  override  the  provisions 
of  the  private  Act  under  the  22nd  section,  and  to  impose  on 
charities  acting  under  such  Act,  the  double  expense  of  going  first 
before  the  Commissioners,  and  then  before  the  Court. 

Mr.  Wickens,  for  the  Crown,  left  the  point  for  the  Court. 

The  Vicb-Chancbllob  held  that  the  general  Act  applied :  it  did 
not  repeal  the  private  Act  at  all ;  it  did  not  take  away  the  necessity 
of  obtaining  the  approbation  of  the  Court  of  Chancery,  but  it  added 
the  necessity  of  first  going  to  the  Charity  Commissioners.  He 
thought  the  application  must  be  in  the  first  instance  to  them. 


1854. 
AprU  29. 

EiNDEBSLEY, 
V.-C. 

[286] 


COOK  V.   GEEGSON(l). 

(2  Drewry,  2«6— 288;  S.  0.  2  W,  R.  401 ;  23  L.  T.  O.  S.  86.) 

Where  a  person  deceased  died  domiciled  in  Ireland,  leaving  property  in 
Ireland  and  England,  and  the  same  executors  in  both  countries:  Held, 
that  an  Irish  judgment  had  priority  over  English  simple  contract  creditors, 
agamst  Irish  property  remitted  to  England  by  the  executors  and  being 
there  administered. 

This  case  came  on  upon  a  summons  adjourned  from  chambers 
in  a  creditor's  suit  for  administering  the  estate  of  the  testator  in 
England.  The  testator  was  domiciled  in  Ireland ;  he  had  property 
there  and  in  England.  The  same  persons  were  executors  of  his 
will,  both  in  England  and  Ireland.     They  proved  in  both  countries, 

(I)  Blackwood  V.   Pie  Queen  (1882)      (1884)  28  Ch.  D.  175, 178.  64  L.J.  Ch. 

T    T^;.^*^'  ^^'  ^^'  ^2  ^-  '^'  ^'  ^'  ^^'  ^«      297,  52  L.  T.  19,  33  W,  B.  391. 
L.  T.  441,  31  W.  R.  645  ;  In  re  Kfoebe 
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and  brought  a  considerable  part  of  the  property  from  Ireland.        Cook 
The  question  was,  whether  a  creditor  claiming  under  an   Irish     qbeoson. 
judgment  could  take  priority  in  the  suit,  as  against  the  property 
brought  from  Ireland,  over  simple  contract  creditors  here. 

Mr.  Cotton,  for  the  plaintiff : 

This  point  was  decided  in  Harris  v.  Saundns  (l).  An  Irish 
judgment  is  a  foreign  judgment,  and  constitutes  a  mere  simple 
contract  debt.    (He  also  cited  Preston  v.  Lord  Melville  (2).) 

Mr.  Toller,  for  another  creditor : 

The  fund  comes  into  Court  because  an  English  creditor  files  a 
bill,  and  then  the  executors  bring  the  whole  estate  into  Court.  The 
Irish  creditor  might  have  prevented  the  Irish  fund  being  brought 
here,  and  if  he  did  not,  it  was  his  own  fault.  But  being  here,  it 
must  be  administered  according  to  the  English  law. 

Mr.  Giffard,  for  the  Irish  judgment  creditor :  [  287  ] 

Preston  v.  Lord  Melville  is  in  my  favour.  The  testator  dying 
domiciled  in  Ireland,  the  personal  property  and  the  course  of 
administration  follow  the  domicile.  The  assets  were  collected  in 
Ireland  by  force  of  a  will  proved  in  Ireland.  We  only  ask  to  touch 
the  Irish  assets. 

In  administering  the  Irish  property  in  this  country  it  will  be 
administered  as  if  it  had  remained  and  been  administered  in 
Ireland:  Earl  of  Winchelsea  v.  Garetiy  (3);  llioinpson  v.  The 
Advocate-General  (4). 

Mr.  Cotton,  in  reply : 

I  cited  the  case  in  Barn.  &  Cress,  only  to  show  that  the  Irish 
judgment  is  merely  a  foreign  judgment,  therefore  that  parties 
claiming  under  it  cannot  be  treated  as  judgment  creditors  here. 
As  to  the  rule  that  property  follows  the  domicile,  that  is  true 
as  to  the  construction  of  wills  and  the  like,  but  not  as  to  the 
administration  of  estates. 

The  Yicb-Changellob  : 

Suppose  the  testator  had  been  domiciled  in  England,  had  died 
in  this  country,  and  had  left  assets  in  this  country  and  in  Ireland ; 
a  small  amount  in  Ireland  and  a  large  amount  here ;  owing  debts 

(1)  28  B,  R.  310  (4  B.  &  0.  411).  (3)  44  B.  B.  2^  (2  Keen,  293). 

(2)  54  B.  B.  1  (8  a.  &  Fin.  1).  (4)  69  B.  B.  1  (12  CI.  &  Fin.  1). 
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in  England  and  also  in  Ireland,  and  suppose  an  English  creditor 
bad  obtained  a  judgment,  would  there  have  been  any  right  in  the 
English  executors  getting  in  the  English  assets,  to  send  over  the 
funds  to  Ireland  in  order  that  one  of  the  Irish  creditors  *might 
get  a  priority  ?  Is  it  to  depend  upon  the  caprice  of  the  executors, 
by  sending  the  assets  to  another  country,  what  are  to  be  the  rights 
of  creditors  ?  If  the  executors  in  the  two  countries  were  different 
persons,  and  there  were  Irish  creditors,  could  the  Irish  executors 
be  justified  in  sending  the  assets  to  this  country  before  the  Irish 
creditors  were  satisfied  ?  It  so  happens  that  in  this  case  the  same 
persons  are  executors  in  both  countries,  but  the  case  must  be 
decided  on  the  same  ground  as  if  they  were  different.  Now,  if 
they  were  different  persons,  it  is  clear  that  the  duty  of  each  would 
be  this:  he  must  take  care  first  to  pay  the  debts  owing  in  the 
country  in  which  he  is  executor,  and  then,  and  not  till  then,  if 
there  is  a  surplus,  he  may  send  it  to  the  other  country.  The  duty 
of  the  Irish  executor  was  to  pay  the  Irish  debts  first,  according  to 
their  order  in  priority.  What  has  been  done  is  this:  the  Irish 
executors  have  remitted  to  England  part  of  the  Irish  assets  without 
first  paying  the  Irish  creditors,  and  the  English  executors  are  now 
proceeding  to  administer  assets  partly  English  partly  Irish.  The 
question  is  whether  the  assets  remitted  here  ought  not  to  be 
administered  as  if  they  had  remained  and  were  being  administered 
in  Ireland.  I  think  they  ought  to  be  so  administered,  and  according 
to  their  priorities  in  Ireland;  and,  therefore,  the  Irish  judgment 
creditor  must  be  paid,  as  against  the  Irish  assets,  in  priority  to  the 
English  simple  contract  creditors. 


1854. 
May  2,  9. 

KiMDBRSLEY, 

V.-C. 

[289] 


VAUGHAN   V.  VANDERSTEGEN  (No.  2). 

(2  Drewry,  289—293.) 
A  solicitor  took  a  deposit  of  a  policy  from  his  client,  under  a  parol  agree- 
nient  that  it  was  to  secure  his  then  existing  costs.  Af  terwai-ds  he  made 
advances  and  took  an  assignment  of  the  policy  to  secure  them ;  the  deed 
saymg  nothing  about  the  costs :  Held,  that  the  deed  expressing  no  agree- 
ment that  it  was  to  include  the  coste,  the  possession  under  it  merged  the 
possession  under  the  deposit,  and  the  policy  waa  only  a  security  for  the 

In  this  cause  a  petition  was  presented  by  G.  Annesley,  a  solicitor, 
to  have  certain  costs  paid  out  of  the  produce  of  a  policy  of  msurance 
on  the  life  of  Lady  Dunboyne.  Lady  Dunboyne  had  employed 
Mr,  Annesley  as  her  solicitor.    In  November,  1848,  Lady  Dunboyne 
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deposited  the  policy  on  her  life  with  Annesley,  without  any 
memorandum.  The  Master's  report  found  there  was  a  debt  and  its 
amount.    The  question  was,  whether  the  security  could  be  enforced. 

On  the  3l8t  of  December,  1844,  a  premium  on  the  policy  being 
due,  which  Lady  Dunboyne  could  not  pay,  Annesley  paid  it,  and  a 
memorandum  was  then  signed  by  Lady  Dunboyne,  which  was  as 
follows :  "  Whereas  there  is  a  premium  now  due,  amounting  to 
28Z.  14s.  9d.,  on  the  policy  (describing  it) :  now  I  do  hereby,  in  con- 
sideration of  G.  Annesley  agreeing  to  pay  the  said  premium,  agree 
to  assign  the  said  policy  of  assurance  not  only  as  security  for  the 
said  sum,  but  also  for  all  sums  of  money  he  may  hereafter  advance 
and  pay  on  my  account.  Dated  this  31st  December,  1844, 
M.  A.  Dunboyne." 

This  agreement,  it  was  contended,  was  quite  irrespective  of  the 
deposit  of  the  policy,  and  had  reference  only  to  cash  advances. 
The  agreement  was  carried  into  effect  by  a  mortgage  of  the  policy 
on  the  12th  June,  1845.  The  mortgage  did  not  notice  the  costs,  or 
the  deposit  on  account  of  them,  and  purported  only  to  be  a  security 
for  *sums  already  advanced  in  loans,  payments,  &c.,  on  her  behalf, 
amounting  to  176Z.  6«.,  and  such  further  sums  as  Annesley  should 
advance,  not  exceeding  500Z.  The  policy  remained  in  Annesley's 
hands  till  Lady  Dunboyne's  death. 


Vaughan 
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Mr.  Dickinson,  for  the  petitioner,  argued  the  question  at  first 
on  the  ground  that,  until  the  formal  mortgage  was  made,  the 
solicitor  had  the  ordinary  lien  upon  the  client's  documents  in  his 
possession ;  and  that,  when  afterwards  a  mortgage  was  made  for  a 
different  purpose  and  to  secure  different  sums,  that  was  no  release 
or  waiver  of  the  solicitor's  right  in  respect  of  the  previous  lien : 
there  was  no  change  of  possession  and  no  merger,  such  as  that  of 
an  equitable  title  in  a  legal  title,  the  mortgage  of  the  policy  not 
being  in  fact  a  legal  assurance,  since  the  policy  was  a  chose  in 
action  not  capable  of  being  legally  assigned. 


Mr.  Greene,  for  the  plaintiff  in  the  suit,  opposed  the  petition. 
He  said  there  was  no  memorandum,  and  no  evidence  of  the  inten- 
tion of  the  parties  on  the  deposit  of  the  policy.  The  inference  from 
the  memorandum  of  December  was,  that  the  previous  deposit  had 
been  made  for  the  purposes  contained  in  that  memorandum ;  at 
least,  the  evidence  did  not  show  that  such  was  not  the  object  of  the 
deposit;  and  the  general  lien  of  a  solicitor  would  not  attach,  if 
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Vauohak  there  was  any  other  specific  object  of  the  deposit.  He  referred  to 
Vaoteb-  Cowell  V.  Simpson  (I),  to  show  that  a  specific  security  for  costs 
sTBOEx.      merges  the  common  lien. 

Mr.  Faber,  for  other  parties  in  the  same  interest.     ♦     *     * 

[  291  ]  On  the  9th  of  May  the  case  came  on  again  on  a  further  affidavit  by 

Mr.  Annesley,  by  which  it  appeared  that  he  had,  in  and  previously 
to  November,  1844,  applied  to  Lady  Dunboyne  to  pay  his  then  bill  of 
costs ;  that  she  said  she  was  then  unable  to  do  so,  but  was  willing  to 
give  him  security,  and  promised  to  place  in  his  hands  the  policy,  the 
only  available  security  that  she  had.  He  produced  a  letter,  dated 
the  18th  November,  in  which  he  acknowledged  the  receipt  of  the 
policy.  It  appeared,  by  the  same  affidavit,  that  early  in  November 
Lady  Dunboyne  applied  to  Annesley  to  lend  her  901.  for  payment 
of  some  taxes,  and  he  produced  his  reply,  which  was  as  follows : 
"  Although  very  inconvenient,  I  send  you  a  cheque  for  30Z.,  as 
requested,  and  request  you  will  send  me  the  policy  of  insurance  as 
a  security." 

Mr.  Dickinson  now  argued  that,  taking  the  deposit  to  have 

been  for  the  express  purpose  of  securing  the  costs  and  the  80Z.,  the 

mortgage  of   1845  was  a  clearly  distinct  transaction;    and   the 

[  *292  ]      evidence  displaced  the  notion  of  the  *deposit  being  in  reference  to 

the  subsequent  cash  advances.     *    ♦     * 

The  Vicb-Chancbllor,  after  expressing  his  entire  approbation  of  the 
conduct  of  the  petitioner  throughout  the  transaction,  continued 
as  follows : 

The  circumstances  of  this  case  are  simple.  In  November,  1844, 
Mr.  Annesley,  finding  that  Lady  Dunboyne  owed  him  considerable 
costs,  became  desirous  of  having  a  security  for  them.  At  the  same 
time.  Lady  Dunboyne  applied  to  him  to  advance  her  SOL,  and  the 
policy  was  then  deposited  by  Lady  Dunboyne  with  Annesley,  by 
way  of  securing  the  costs  and  the  30Z. 

A  few  weeks  after,  another  occasion  arose  for  an  advance  of  money 
by  Annesley,  viz.,  for  paying  a  premium  on  the  policy,  and  then  he 
required  some  better  security  than  a  mere  deposit,  and  the  mort- 
gage was  agreed  upon ;  and  though  the  conversion  of  the  security 
into  a  mortgage  did  not  give  to  Annesley  a  legal  estate,  still  it  was 
a  more  formal  and  satisfactory  transaction.  Now,  here  I  may 
(1)  10  R.  E.  181  (16  Yes.  275). 
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observe  that,  although  the  memorandum  made  in  December  did 
not  indicate  an  intention  to  give  security  *for  past  advances,  yet 
i^irhen  the  mortgage  itself  came  to  be  made  in  June,  it  was  competent 
to  the  parties  so  to  have  made  it.  Why  was  it  not  then  made  a 
security  for  past  costs,  if  that  was  the  intention  ?  Whether  it  was 
that  Mr.  Annesley  did  not  think  it  necessary,  or  whether  the  omis- 
sion arose  from  inadvertence,  does  not  appear ;  but  I  think  it  would 
be  contrary  to  principle  to  say  that,  where  there  is  a  deposit  for  a 
certain  purpose,  to  secure  a  certain  amount  then  due,  and  then  the 
depositor  gives  a  formal  mortgage,  expressing  for  what  it  is  given, 
that  being  the  agreement  between  the  parties,  expressing  all  that 
they  intend  should  be  secured,  the  mortgagor  can  have  a  right  to 
assume  that  the  former  security  subsists,  if  it  is  not  said  in  the  deed 
that  that  was  the  intention.  When  a  mortgage  is  given  to  go  as 
near  as  possible  to  the  conveyance  of  a  legal  estate,  you  must  look 
to  that  deed  alone  to  see  what  security  was  intended,  that  is,  to  what 
contract  the  property  was  intended  to  be  subject.  It  may  have  been 
intended  at  the  time  that,  notwithstanding  the  transaction,  the 
policy  was  to  remain  a  security  for  what  is  not  mentioned  in  the 
deed,  the  costs ;  but  in  the  absence  of  any  such  expressed  agreement, 
I  must  apply  the  general  principle  to  this  case.  The  policy  is,  I 
think,  in  the  hands  of  Mr.  Annesley,  not  by  virtue  of  the  deposit, 
but  of  the  mortgage,  and  when  that  is  satisfied  he  has  no  further 
right  to  hold  it.  The  possession  by  the  deposit  is  merged  in  the 
possession  under  the  mortgage.  Mr.  Annesley  can  only  have  out 
of  the  produce  of  the  policy  what  is  secured  by  the  mortgage. 


Vauohan 
Vandeb- 

8T£OEN« 
[  •293  ] 


The  petition  was  dismissed;  but  under  all  the  circumstances, 
and  having  regard  to  the  course  pursued  by  the  petitioner,  who  had 
in  every  way  facilitated  the  trial  of  the  question  at  the  least  expense 
to  the  estate,  his  costs  were  allowed  out  of  the  policy  money. 


HODSON  V.  MICKLETHWAITE. 

(2  Drewry,  294—298 ;  S.  C.  23  L.  J.  Ch.  719  ;  2  W.  E.  440.) 

A  testator  gave  a  portion  of  his  pereonal  estate  to  the  seven  children  of 
his  son  and  his  wife,  naming  them,  *'  together  with  every  other  child 
hereafter  to  be  bom  of  the  said  (wife)  duiing  the  life  of  the  said  (husband), 
or  within  nine  months  after  his  decease,  in  equal  shares,  with  benefit  of 
survivorship.*'  He  then  directed  their  maintenance  with  the  dividends 
until  the  youngest  should  attain  thirty ;  then  upon  trust  for  them  respec- 
tively And  the  survivors  and  survivor  of  them  in  equal  shares,  with  power 


1864. 
May  9. 

KIKDBR8LET, 

v.-a 

[2941 


144 


1854.    CH.    2  DREW.  294—295. 


[r.r. 


HODSOK 

r. 
MiCKLE- 
THWAITE. 


[  ♦295  1 


to  the  truBteea  to  make  sach  distribution  sooner,  if  they  think  fit,  provided 
the  youngest  child  should  have  attained  twenty-one : 

Held,  that  the  period  of  diyision  was  the  death  of  the  husband,  or  the 
short  period  limited  after  his  death ;  that  the  clause  of  maintenance  till 
thirty,  and  postponing  payment  till  then,  did  not  disturb  the  preyious 
vesting  in  the  children  surviving  at  the  death  of  the  husband,  bo  as  to 
introduce  remoteness,  and  that,  consequently,  one  child  having  died  living 
the  father,  her  share  went  over  to  those  who  should  be  surviving  at  his 
death. 

WiLLUM  HoDsoN  made  his  will  directing  the  sale  of  his  estates, 
and  after  appropriating  five-sixths  of  the  produce,  he  thns  continued  : 
'*  And  as  to  the  remaining,  one-sixth  part  thereof  shall  remain  and 
be  in  trust  for  each  of  the  seven  children  of  Mary  Hodson,  other- 
wise Mary  Edmonds,  the  wife  or  reputed  wife  of  my  son  Henry 
Hodson,  by  the  several  names  or  descriptions  of  Eliza  Hodson, 
otherwise  Edmonds,  Charlotte  Hodson,  otherwise  Edmonds,  Henry 
Hodson,  otherwise  Edmonds,  William  Hodson,  otherwise  Edmonds, 
Frances  Henrietta  Hodson,  otherwise  Edmonds,  Thomas  Hodson, 
otherwise  Edmonds,  and  Edward  Hodson,  otherwise  Edmonds,  or  by 
whatsoever  other  name  or  names  they  or  any  of  them  may  be  called, 
known,  or  described,  together  with  every  other  child  hereafter  to  be 
bom  of  the  said  Mary  Hodson,  otherwise  Edmonds,  during  the  life 
of  the  said  William  Henry  Hodson  or  within  nine  months  after  his 
decease,  in  equal  shares  absolutely,  and  with  benefit  of  survivorship : 
and  that  they  the  said  trustees  or  trustee  do  and  shall  pay  and  apply 
all  or  such  part  of  the  *intere8t,  dividends  and  annual  proceeds  of  the 
said  remaining  one-sixth  part  of  the  said  trust  monies  and  estate  as 
to  tbem  the  said  trustees  or  trustee  shall  seem  reasonable  and  proper 
for  or  towards  the  maintenance,  education,  advancement  and  support 
of  any  one  or  more  of  them  the  said  children  of  the  said  Mary 
Hodson,  otherwise  Edmonds,  until  the  youngest  of  such  children 
for  the  time  being  shall  attain  the  age  of  thirty  years ;  then  upon 
trust  for  them  the  said  several  children  respectively,  and  the  sur- 
vivors and  survivor  of  them,  in  equal  shares  absolutely.  But  I 
hereby  nevertheless  authorize  and  empower  my  said  trustees  for 
the  time  being,  should  they  in  their  discretion  think  proper,  to 
make  such  distribution  sooner,  provided  such  youngest  child  shall 
have  attained  the  age  of  twenty-one,  but  not  otherwise." 

W.  H.  Hodson  and  Mary  Edmonds  were  in  fact  married  in  1820, 
and  were  both  living  at  the  date  of  the  institution  of  the  suit.  The 
testator  died  in  1838,  leaving  him  surviving  the  seven  children  of 
T\.  H.  Hodson  and  Mary  his  wife;  but  one  of  them  died  in  1852, 
and  the  plaintiff  was  his  widow  and  representative. 
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Mr.  Batten,  for  the  plaintiff,  argued  that  the  words  in  the  gift 
"  together  with  every  child  hereafter  to  be  born,"  could  only  have 
two  meanings.  They  must  mean  to  confine  the  gift  to  children 
born  living  the  testator,  or  to  extend  it  to  children  born  after  the 
testator.  The  latter  was  the  true  construction,  otherwise  the  clause 
of  survivorship  in  the  latter  part  of  the  will  could  have  no  meaning, 
as  that  applied  to  the  survivors  or  survivor  when  the  youngest 
should  attain  thirty,  which  might  never  take  place  during  the 
testator's  life.  But  then  if  that  was  the  true  construction,  the  clause 
of  survivorship  was  void  for  remoteness,  as  the  vesting  might  be 
suspended  ^beyond  the  lawful  period.  The  effect  was  that  the 
shares  vested  in  all  bom  during  the  life  of  W.  H.  Hodson,  and 
the  plaintiff  was  entitled  to  a  share.  (He  cited  Gilbert  v.  Boorman  (l), 
Cripps  V.  Woolcot  (  ).) 


HODSOK 

V. 

MlOKL£- 

THWAITB. 


[  •296  ] 


Mr.  Rogers  appeared  for  the  six  children  who  were  surviving 
and  for  the  trustees. 


The  Vice-Chancbllob,  after  referring  to  the  language  of  the  will 
down  to  the  words  "  in  equal  shares  absolutely  with  benefit  of 
survivorship,"  proceeded  thus : 

If  that  gift  stood  alone  it  was  apparent  that  the  testator  was  not 
sure  whether  his  son  William  Henry  was  or  not  married.  He  knew 
there  were  children,  but  not  whether  Mary  Edmonds  was  his  son's 
wife  or  not.  He  meant  to  provide  not  only  for  the  seven  children, 
but  for  any  children  who  might  be  born  of  his  son  and  Mary 
Edmonds  during  the  life  of  his  son  ;  and  such  a  provision  for  future 
illegitimate  children  would  of  course  not  be  valid.  In  fact  however 
W.  H.  Hodson  and  Mary  Edmonds  were  married  in  1820,  so  that 
the  provision  for  future  children  would  be  valid ;  and  under  this  gift 
any  children  born  of  Mary  Hodson  by  her  husband  would  be  entitled 
to  take  shares,  and  there  would  be  nothing  of  remoteness,  because 
all  the  interests  must  vest  during  a  life  in  being.  Then  the  testator 
goes  on  to  say  "  with  benefit  of  survivorship."  Now  what  does  he 
mean  by  that?  Why,  that  no  child  should  take  absolutely  till  the 
death  of  his  son  W.  H.  Hodson,  or  his  wife ;  that  until  that  period 
there  never  could  be  any  division.  He  means  that  if  any  child  died 
before  that  period,  his  or  her  share  should  go  over  to  the  others. 
The  clause  of  survivorship  can  only  refer  to  Dne  of  two  periods, 
either  the  death  of  the  testator,  or  the  death  of  the  son.  It  could 
(1)  8  E.  R.  137  (11  Vee.  238).  (2)  20  R.  B.  268  (4  Madd.  11). 
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not  refer  to  the  death  of  the  testator,  because  he  speaks  of  all  the 
children  who  shall  *be  born  of  Mary  Edmonds  daring  the  life  of 
W.  H.  Hodson  ;  and  as  the  benefit  of  survivorship  was  thus  intended 
to  take  effect  on  the  death  of  his  son  William  Henry,  he  could  not 
have  intended  to  limit  it  to  the  period  of  his  own  death.  Thus  far 
there  is  no  doubt ;  no  shares  were  fixed  till  the  period  of  the  death 
of  the  husband  or  the  wife.  The  period  of  payment  is  afterwards 
postponed,  but  that  does  not  alter  the  vesting ;  the  periods  of  pay- 
ment and  of  division  may  be  the  same,  but  they  are  not  necessarily 
so.  There  may  be  a  period  of  division  as  to  vesting,  and  a  different 
period  of  payment,  which  will  not  necessarily  prevent  the  vesting. 
(The  Yice-Chancbllob  then  referred  to  the  latter  part  of  the  clause 
set  out  in  p.  144,  and  continued  in  reference  to  the  clause  of 
survivorship.)  That  of  course  applies  to  any  children  living  at  the 
death  of  the  husband  or  wife,  or  within  the  short  period  limited 
over.  A  child  might  be  born  a  day  before  the  death  of  William 
Henry  or  within  the  nine  months  named,  and  any  such  child  was  to 
take.  But  all,  whenever  born,  were  to  be  maintained  until  the 
youngest  attained  the  age  of  thirty,  and  then  only  the  payment  was 
to  be  made.  This  would  be  inoperative  when  each  child  attained 
twenty-one,  unless  the  period  of  survivorship  was  meant  to  apply  to 
the  death  of  the  husband  or  wife.  It  is  said  that  the  previous 
language  of  the  gift  must  be  construed  by  this ;  but,  on  the  contrary, 
I  think  I  must  construe  the  survivorship  clause  in  this  part  of  the 
will  by  the  substantive  gift  in  the  earlier  part.  The  gift  is  suspended 
only  until  there  shall  be  no  possibility  of  more  children ;  at  that 
period  then  the  survivor  is  to  be  entitled.  The  effect  is,  therefore, 
that  as  to  the  share  of  the  child  who  has  died  leaving  W.  H.  Hodson 
surviving,  such  of  the  children  as  shall  be  living  at  his  death  will  be 
entitled  to  it. 


[  298  ]  The  declaration  was  that  the  fund  was  distributable  among  the 

SIX  children  and  such  other  children  as  might  come  into  esse  during 
the  life  of  W.  H.  Hodson,  or  within  nine  months  after,  and  should 
be  living  at  the  death  of  W.  H.  Hodson,  or  within  the  nine 
months,  subject  to  the  right  of  survivorship,  if  any  should  die 
within  that  period. 
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EAMSDEN  V.  SMITH  (l).  im. 

(2  Drewry,  298-311  ;  S.  C.  23  L.  J.  Ch.  737 ;  18  Jur,  566 ;  2  W.  E.  433;  2       ""Vj^^- 

Eq.B.660.)  KINDBBSLKT, 

A  marriage  settlement  contained  a  clause,  by  which  it  was  agreed,  and  v.-O. 

the  husband  coyenanted,  that  if  any  real  or  personal  estate  should  descend         [  ^^^  J 
or  devolve  to,  or  vest  in  the  wife  or  in  any  pei-son  in  trust  for  her,  the 
husband  should  make,  do  and  execute,  or  cause  or  procure  to  be  made, 
done  or  executed,  or  join  or  concur  with  the  wife  in  making,  doing  or 
executing  aU  such  acts,  deeds,  &c.,  as  should  be  necessary  for  settling  such 
property  on  the  trusts  of  the  settlement. 
A  legacy  was  left  to  the  wife  for  her  separate  use  : 
Held,  that  it  did  not  come  within  the  agreement  and  covenant  to  settle, 
contained  in  the  settlement. 

In  this  case  the  bill  stated  a  settlement  made  on  the  marriage  of 
Mr.  and  Mrs.  Bamsden,  by  which  2,0002.,  the  wife's  property,  was 
settled  in  the  usual  manner ;  and  then  followed  this  clause : 

''And  it  is  hereby  further  agreed  and  declared,  and  the  said 
Frank  Bamsden  for  himself,  his  heirs,  executors  and  administrators, 
doth  hereby  covenant,  promise  and  agree  with  and  to  the  said 
William  Smith,  George  Bamsden  and  Sir  William  Bryan  Cooke, 
and  the  survivors  and  survivor  of  them,  his  executors,  administrators 
and  assigns,  that  if  any  real  or  personal  estate  whatsoever,  amount- 
ing in  each  case  to  the  value  of  1002.  or  upwards,  shall  at  any  time 
or  times  during  the  said  intended  coverture  descend  or  devolve  to  or 
vest  in  the  said  Elizabeth  Smith  or  in  any  person  or  persons  in 
trust  for  her,  or  to  or  in  the  said  Frank  Bamsden  in  her  right,  then 
and  in  that  case,  and  so  often  as  the  same  shall  happen,  he  the  said 
Frank  Bamsden  shall  and  will  make,  do  and  execute,  or  cause  or 
procure  to  be  made,  done  and  executed,  *or  join  or  concur  with  the       [  ^299  ] 
said  Elizabeth  Smith,  his  intended  wife,  her  heirs,  executors  or 
administrators,  in  the  making,  doing  and  executing  of  all  such  acts, 
deeds,  conveyances,  assignments  and  assurances  in  the  law  whatso- 
ever as  shall  be  necessary  and  proper  for  conveying,  assigning, 
assuring  and  confirming  all  such  real  and  personal  estate,  in  such 
manner  as  that,  regard  being  had  to  the  nature  and  quality  of  the 
same,  the  said  real  and  personal  estate  shall  and  may  be  vested  in 
the  said  William  Smith,  George  Bamsden  and  Sir  William  Bryan 
Cooke,  or  the  survivors  or  survivor  of  them,  his  heirs,  executors, 
administrators  and  assigns ;  upon  such  trusts,  intents  and  purposes 

(1)  In  re  Haden  [1898]  2  Ch.  220,  67  (1881)  18  Ch.  D.  354. 45  L.  T.  119.    In 

Hi.  J.  Ch.  428 ;  Lee  v.  Lee  (1876)  4  Ch.  the  last-mentioned  decision  the  Court 

T>.  179,  46  L.  J.  Ch.  81,  36  L.  T.  138 ;  of  Appeal  followed  Bameden  v.  Smith, 

Re  Campheir$  Policies  (1877)  6  Ch.  D.  which    had    been    distinguished    by 

686, 46  L.  J.  Ch.  142 ;  Dawa  v.  Tredwell  Jebssl,  M.  B.  in  Lee  v.  Z«e.— 0.  A.  8. 
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RAM8DEN  and  Under  and  subject  to  such  powers,  provisoes,  agreements  and 
SMITH.  declarations  as  wiU  correspond,  or  best  and  nearest  correspond, 
with  the  trusts,  intents  and  purposes,  powers,  provisoes,  agreements 
and  declarations  hereinbefore  expressed,  declared  and  contained  of 
and  concerning  the  said  sum  of  2,000/.,  and  the  interest  thereof, 
hereinbefore  covenanted  to  be  paid  by  the  said  Samuel  Smith,  or 
such  of  them  as  may  be  then  subsisting,  undetermined  and  capable 
of  taking  effect." 

Mrs.  Nares,  the  aunt  of  Mrs.  Eamsden,  by  her  will  gave  certain 
personal  property  to  her  nephews  and  nieces  ;  and  as  to  her  nieces, 
she  du-ected  that  "  the  shares  of  such  of  her  said  nieces  as  should 
be  married  at  the  tune  of  her  death  should  be  for  their  sole  use 
and  benefit,  independent  of  their  respective  husbands,  and  their 
respective  receipts  should  be  a  good  discharge  for  the  same." 

The  bill  was  by  Mrs.  Eamsden,  one  of  these  nieces,  and  it  prayed 
that  the  property  bequeathed  to  her  by  Mrs.  Nares  might  be  declared 
[  ♦300  ]  not  to  be  subject  to  the  *trusts  of  her  marriage  settlement,  and  that 
the  executors  of  Mrs.  Nares'  will  might  be  directed  to  transfer  or  pay 
the  same  to  her  or  to  such  person  as  she  should  name  for  her  sole 
and  separate  use. 

The  trustees  of  the  settlement,  on  behalf  of  an  infant  child  of  the 
marriage,  not  a  party,  opposed  this,  and  contended  that  the  covenant 
to  settle  included  the  bequest  from  Mrs.  Nares. 

Mr.  Baily  and  Mr.  Grenside^  for  the  plaintiff  Mrs.  Ramsden  : 
They  referred  to  Dmiglas  v.  Conffreve  (l),  Thornton  v.  Bright  (2). 
On  the  other  side  will  be  cited  Butcher  v.  Butcher  (3).  In  that  case 
the  covenant  was  that  "  all  proper  parties  "  should  assign.  In  this 
case  the  covenant  is  that  the  husband  shall  do  the  acts  ;  therefore 
it  cannot  apply  to  property  over  which  he  could  have  no  control. 

If  this  legacy  were  to  be  settled,  instead  of  Mrs.  Bamsden  enjoy- 
ing it  for  her  separate  use,  she  might  never  have  any  enjoyment  of 
it ;  for  the  settlement  gives  the  first  life  estate  to  the  husband  ;  so 
that  if  Mrs.  Bamsden  died  before  her  husband,  Mrs.  Nares'  intention 
would  be  entirely  set  aside. 

On  the  authorities,  the  covenant  of  the  husband  can  only  bind 
the  property  over  which  he  might  have  dominion.  The  rule  there- 
fore is  clear.  There  b  no  appearance  in  this  deed  of  any  intention 
on  the  part  of  the  wife  to  settle ;  there  is  only  the  covenant  of  the 

(1)  44  R.  B.  103  (1  Keen,  410),         (3)  92  B.  B.  81  (14  Beav.  222). 

(2)  45  R  B.  36  (2  My.  &  Cr.  254), 
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husband.    *There  are  no  such  words  as  between  ''  all  the  parties/'      iumsden 
as  in  Butcher  v.  Butcher;   it   is,  therefore,  no  more  than  the       smith. 
husband's  covenant.  [  '301  ] 

Mr.  G.  L.  Russell,  for  the  trustees  of  the  settlement,  represent- 
ing the  infant  child  : 

This  legacy  is  bound  by  the  trusts  of  settlement ;  settling  it 
will  not  disturb  Mrs.  Nares*  will,  which  gives  Mrs.  Bamsden 
absolute  dominion  to  settle  it  or  not.  The  plaintiff  was  of  age 
when  the  settlement  was  made ;  it  was  not  made  to  provide  for  the 
husband  alone,  but  for  the  children.  Then,  if  you  look  at  the 
deed,  you  find  what  is  reasonable, — that  as  the  children  take  large 
interests  from  the  father,  10,400/.,  whereas  they  take  only  2,0002. 
from  the  wife,  it  would  be  natural  that  they  should  be  intended  to 
take  all  that  the  wife  might  have  after  the  marriage. 

Then  as  to  the  terms  of  the  deed :  it  begins  by  declarations 
between  the  '*  parties  to  these  presents."  Then  immediately  pre- 
ceding the  covenant  in  question,  is  a  declaration  ''  between  all  the 
parties  to  these  presents."  What  then  is  the  agreement?  Why, 
to  settle  any  property  that  may  vest  in  the  wife  or  in  any  person  as 
a  trustee  for  her ;  that  is  the  very  case  occurring. 

Mr.  Fleming,  for  other  parties  in  the  same  interest : 

On  the  whole  scope  of  the  agreement  the  contract  was,  that  any 
property  of  the  lady  should  be  settled  ;  that  is  the  meaning  of  the 
settlement.  It  is  the  agreement  of  all  the  parties  to  settle  any 
property;  how  can  that  be  said  not  to  include  this  property? 
Butcher  v.  Butcher  is  the  same  case  as  this.  That  was  determined 
on  the  ground  of  its  being  the  agreement  of  all  the  parties,  and 
that  is  the  contract  here. 

Mr.  Baity,  in  reply.  [  302  ] 

On  the  9th  of  May  the  Yice-Ghamcbllor  delivered  the  following 
judgment : 

The  question  in  this  case  is,  whether  certain  property  which  has 
devolved  upon  a  married  lady  for  her  separate  use,  comes  within 
the  operation  of  a  covenant  contained  in  her  marriage  settlement, 
which  was  a  covenant  to  settle  her  after-acquired  property  ?  The 
clause  in  the  marriage  settlement  upon  which  the  question  turns  is 
in  these  terms — (the  Vicb-Chancbllor  referred  to  the  clause  set  out 
in  p.  147) ;  and  the  deed  goes  on  to  provide  that  such  property 
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Ramsden  shall  be  subject  to  the  trusts  of  the  settlement.  That  settlement 
Smfth.  ^&s  dated  in  August,  1835.  Many  years  after  the  marriage, 
Mrs.  Elizabeth  Nares,  by  her  will  dated  2lBt  July,  1851,  gave  a 
certain  portion  of  her  property  to  her  three  nephews  and  six 
nieces,  one  of  which  nieces  was  Mrs.  Bamsden,  whose  settlement 
I  have  just  referred  to  ;  and  the  testatrix  directs  that  the  shares  of 
such  of  her  said  nieces  as  should  be  married  at  the  time  of  her 
death  should  be  for  their  sole  use  and  benefit,  independent  of  their 
respective  husbands,  and  their  respective  receipts  should  be  a  good 
discharge  for  the  same. 

The  question  is— whether  that  share  of  the  property  which  by 
the  will  of  Mrs.  Nares  was  given  to  Mrs.  Bamsden  for  her  separate 
use,  comes  within  the  operation  of  the  covenant  that  I  have  read  in 
the  marriage  settlement  ? 

Now  it  is  clear  that  the  question  is  simply  a  question  of  inten- 
tion, which  intention  is  to  be  collected  from  the  terms  of  the 
marriage  settlement.  There  is  no  doubt  whatever  that  the  pro- 
perty which  was  given  by  the  will  of  Mrs.  Nares  to  Mrs.  Bamsden 
[  *303  ]  for  her  separate  use  ^comes  clearly  within  the  description  of  real 
or  personal  estate  which  has  descended  or  devolved  to  or  become 
vested  in  Mrs.  Bamsden.  The  question  is,  whether,  upon  the 
construction  of  this  clause  in  the  settlement,  the  intention  of  the 
parties  was  to  settle  such  property? 

Now  several  cases  have  been  cited  upon  the  subject.  The  first 
of  these  cases  is  Douglas  v.  Congreve  (i).  In  that  case  the  husband 
contracted  (it  was  simply  a  covenant  by  the  husband  with  the 
trustees  of  the  settlement),  that  if  at  any  time  or  times  during  the 
coverture  "  any  real  or  personal  estate  should  descend  or  devolve  to 
or  vest  in  the  plaintiff  (that  is  in  the  intended  wife),  or  in  Douglas 
the  then  intended  husband  in  her  right,  which  should  exceed  the 
sum  of  2001.,  then  he,  Douglas,  should  execute,  or  cause  to  be 
executed,  or  join  or  concur  with  the  wife,  her'  heirs,  executors  or 
administrators,  in  executing  all  such  acts  as  should  be  necessary 
and  proper  for  conveying,  assuring  and  confirming  "  that  property 
according  to  the  trusts  of  the  settlement.  The  terms  of  the  cove- 
nant are  almost  identical  with  the  terms  here.  There  is  this 
difference  however  between  the  two  cases, — that  besides  the 
language  which  imports  an  express  covenant  by  the  husband,  the 
clause  here  commences  with  the  words  "  it  is  hereby  agreed  and 
declared."  I  will  consider  the  effect  of  these  words  presently, 
(1)  44  R.  B.  103  (1  Keen,  410). 
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But  in  the  case  of  Douglas  v.  Congreve,  the  late  Master  of  the     Ramsdkn 
Bolls,  Lord  Lanodalb,  decided  that  the  covenant  did  not  apply  to       smith. 
the  property  which  came  to  the  wife  for  her  separate  use  subse- 
quently to  the  marriage.    His  Lordship  says :  "  The.covenant,  as 
it  appears  to  me,  could  only  relate  to  property  which  in  right  of 
the  wife  became  subject  to  the  control  of  the  husband,  and  not  to 
property  which  by  the  will  of  the  giver  was  to  belong  *to  her      [  ^304  ] 
independently  of  him."    Now  there  were  two  grounds  upon  which 
it  was  properly,  as  I  conceive,  held  that  the  covenant  did  not  apply. 
One  was  that  it  was  merely  the  covenant  of  the  husband;  and 
besides  that,  it  was  a  covenant  that  the  husband  should  do  certain 
things,  and  only  that  the  husband  should  do  certain  things,  and 
therefore  it  was  properly  decided  that  the  clause  did  not  apply. 

The  next  case  cited  is  Thornton  v.  Bi-ight  (i),  and  without  going 
into  the  particulars  of  that  case,  Thoi'nton  v.  Bright  in  fact 
establishes  the  same  principle.  That  also  was  the  covenant  of  the 
husband  only,  and  it  was  a  covenant  that  the  husband  should  do 
certain  acts. 

The  next  case  that  is  cited,  is  a  case  different  in  its  circum- 
stances,  Butcher'  v.  Butchei*{2).  There  the  clause  was  in  these 
terms.  It  was  by  the  settlement  ''agreed  and  declared  by  and 
between  the  parties  thereto,  and  the  said  John  Butler  Hall "  (that 
was  the  intended  husband)  covenanted  with  the  trustees  ''  that  in 
case  any  personal  property  should  thereafter,  during  the  said 
intended  coverture,  come  to  or  vest  in  Mrs.  Hall,  the  petitioner,  or 
in  Mr.  Hall  in  her  right,  or  by  the  rights  of  marriage,"  not  that  he 
would  do  certain  acts,  but  that  "  the  same  should  be  paid,  assigned 
or  transferred  by  all  proper  parties  without  delay  from  time  to 
time  "  to  the  trustees,  upon  the  trusts  of  the  settlement.  Now 
there,  it  was  not  the  covenant  of  the  husband  only,  and  moreover 
it  was  a  covenant  and  agreement,  not  that  the  husband  alone 
would  do  certain  acts,  but  that  the  property  which  should  come  to 
the  *wife  should  be  settled.  The  present  Master  of  the  Bolls  [  *305  ] 
having  had  Dotiglas  v.  Congreve  cited  to  him,  as  well  as  Thornton  v. 
Brighty  referring  to  those  cases,  and  stating  that  in  those  cases 
there  was  nothing  but  a  simple  covenant,  observes  that  they  con- 
tained no  covenant  or  agreement  between  the  other  parties.  He 
Bays,  '*  I  am  confirmed  in  the  opinion  I  expressed  in  this  case,  that 
there  is  a  covenant  by  all  parties,  including  the  wife,  and  that  she 
is  as  much  bound  by  it  as  her  husband.  The  usual  practice  of 
(1)  45  R.  R,  36  (2  My.  &  Or.  254).  (2)  92  B.  R  81  (14  Beav.  222). 


152  1854.     CH.     2  DREW.  805—806.  [R-R- 

ramsden     conveyancers  is  to  make  the  intended  hasband  alone  covenant ;  but 

Smith.       then  such  a  covenant  is  not  prefaced  by  the  words,  '  that  it  is 

agreed  and  declared  by  and  between  all  the  parties.'  " 

Another  case  was  referred  to,  which  I  believe  is  not  reported  (at 
least  I  am  not  aware  that  it  is  reported,  but  I  have  been  furnished 
with  the  papers)—a  case  of  Ewart  v.  Ewart  (l),  which  was  decided 
by  the  Vice-Chancellor  Wood.  That  case  differed  again  from  any 
of  the  others  in  its  circumstances.  That  was  a  case  in  which  there 
was  not  any  express  language  by  way  of  covenant  or  agreement  by 
any  party,  but  the  form  of  the  settlement  was  this — not  a  very 
accurate  form,  but  still  it  was  perfectly  operative  for  the  purpose  of 
indicating  the  intention  of  the  parties — by  the  settlement,  the 
intended  wife  assigned  to  the  trustees  certain  sums  of  stock  and  all 
other  the  personal  settlement  which  she  then  was  or  should  thereafter 
become  entitled  to.  She  purported  to  assign  to  them  the  property 
which  she  should  thereafter  become  entitled  to  upon  certain  trusts ; 
and  then,  certain  property  was  by  her  father's  will  given  upon  certain 
trusts,  the  effect  of  which  was,  that  she  had  an  absolute  power  of  appoint- 
ment by  deed,  and  in  default  of  appointment,  the  property  given  by  the 
father's  will  was  to  go  in  a  certain  way  among  her  children.  She 
[  ♦306  ]  exercised  the  power  by  *deed,  and  by  the  exercise  of  her  power 
appointed  1,000Z.  to  herself  for  her  separate  use,  and  appointed  the 
rest  of  the  property  upon  certain  trusts.  Of  course  it  was  not  con- 
tended, nor  could  it  be  contended,  that  the  power  to  appoint  con- 
stituted property  to  which  she  became  entitled ;  but  when  she  chose 
to  exercise  that  power,  and  by  the  exercise  of  it  settled  thel,000f.  to 
herself  for  her  separate  use,  then  that  l,000i.  was  property  to  which 
she  became  entitled,  which  devolved  to  and  became  vested  in  her, 
and  the  Vice-Chancellor  Wood,  (I  quite  concur  in  the  propriety  of 
his  decision,  if  I  may  presume  to  say  so,)  decided  that,  as  to  the 
1,000/.,  that  did  come  within  the  intention  of  the  parties;  that 
although  in  strictness  an  assignment  of  the  property  that  might 
thereafter  become  vested  in  a  party  could  only  operate  as  a  contract, 
still  that  was  quite  sufficient  to  bind  all  parties,  the  wife  being,  at 
the  time  of  the  marriage,  adult  and  8ui  juris. 

Another  case  was  cited,  of  Milford  v.  Peile  (2).  There  again  there 
is  another  little  difference,  I  cannot  say  an  immaterial  difference. 
The  wife  being  adult  and  suijwig,  immediately  before  the  marriage 
there  was  a  covenant  by  the  husband  and  a  covenant  by  the  wife, 

(1)  Since  reported,  90  R.  B.  690  (11  (2)  99  B.  R.  306  (17  Beav.  602), 

Hare,  276). 
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not  that  the  husband  should    settle    the  property,  but  that  the     Ramsden 
property  coming  to  her  or  to  him  in  her  right  should  be  settled  by       smith. 
all  proper  parties. 

Now,  those  are  the  cases  that  have  been  cited  on  the  subject,  and 
those  are  quite  sufficient  to  establish  (if  it  were  necessary  to  resort 
to  them  in  order  to  establish)  the  principle  on  which  I  think  this 
case  ought  to  be  decided.  As  I  have  said,  it  is  a  question  of  inten- 
tion, that  *intention  being  to  be  collected  from  the  terms  of  the  [  *307  ] 
settlement.  The  property  coming  to  a  married  woman  for  her 
separate  use  (if  it  be  absolute  property,  not  a  mere  life  interest, 
that  is  if  the  corpus  of  the  property  comes  to  her  for  her  separate 
use)  is  clearly  property  which  vests  in  her  or  devolves  on  her,  or 
belongs  to  her;  but  the  question,  whether  the  parties  meant  to 
settle  it,  must  depend  upon  what  they  have  agreed  is  to  be  done, 
and  by  whom,  in  order  to  designate  the  property  which  is  intended 
to  be  embraced  within  the  covenant. 

Now,  in  this  case,  if  it  stood  only  on  the  covenant  of  the  husband, 
that  alone  would  be  conclusive  upon  the  question ;  but  there  are 
the  words,  ''it  is  hereby  further  agreed  and  declared,"  and  it  is 
contended  that  those  words,  irrespective  of  any  special  covenant  by 
any  particular  individual,  amount  to  an  agreement  by  all  parties. 
Now,  it  is  perfectly  true,  as  a  general  principle,  that  whenever  you 
have  words  importing  agreement  by  all  parties,  it  is  on  the  part  of 
each  of  those  parties  a  covenant,  if  it  be  under  seal,  provided  the 
party  who  is  sought  to  be  charged  by  the  covenant  is,  by  the  terms 
of  the  instrument  according  to  the  agreement  of  the  parties,  to  do 
something  or  not  to  do  something ;  otherwise,  only  see  the  con- 
sequence. The  trustees  are  parties  to  the  settlement;  and  the 
language  is,  *'  it  is  hereby  further  agreed  and  declared,"  or,  if  you 
please  to  add  the  words  "  by  and  between  all  parties,"  which  occur 
in  one  of  those  cases,  although  they  do  not  occur  here,  and  I  do  not 
think  that  makes  the  least  difiference.  Now  can  it  be  said,  that  is  a 
covenant  by  the  trustees  ?  Is  it  meant  to  be  contended  that  the 
trustees  are  bound  to  perform  the  covenant  and  the  agreement  of 
any  party  to  the  settlement,  where  the  agreement  is  that  a  par- 
ticular party  shall  do  a  particular  thing  ?  It  appears  to  me  that  in 
effect  the  words,  "  It  is  *hereby  further  agreed  and  declared,"  [  *308  ] 
operate  thus :  they  operate  to  show  that  what  is  comprised  in  the 
clause  of  which  these  words  are  the  commencement,  is  what  all 
parties  intend  and  agree  shall  be  done ;  and  whatever  you  find  in 
the  clause  is  agreed  to  be  done  by  any  given  party,  it  is  an 
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Bamsdek     agreement  that  that  party  is  to  do  it ;  but  the  party  who  is  to 
Smith.       ^^  ^^^  t^hing,  is  the  person  who  is  alone  bound  to  perform  that 
agreement 

What  then  is  agreed  to  be  done,  and  by  whom  ?  Because  that 
really  is  the  question  here  to  be  decided.  Clearly  the  person  who 
alone  according  to  the  terms  of  the  clause  is  to  do  anything,  is  the 
husband.  The  agreement  is,  I  will  assume,  an  agreement  by  all 
parties  that  the  husband  shall  make,  do  and  execute,  or  cause  or 
procure  to  be  made,  done  and  executed,  or  join  or  concur  with  his 
wife,  her  heirs,  executors  and  administrators,  in  making,  doing  and 
executing  all  deeds  and  assurances  necessary  to  settle  the  property. 
Nobody  could  contend  that  that  was  a  covenant  by  the  trustees, 
that  the  husband  should  do  it,  although  the  trustees  are  parties  to 
the  instrument.  Is  it  then  a  covenant  by  the  wife  ?  Now  just  try 
that  question,  whether  it  was  the  covenant  or  agreement  under  seal 
of  the  wife,  that  the  husband  should  do  it,  so  that  she  is  bound  to 
do  anything  under  that  covenant  ?  This  is  the  separate  property 
of  the  wife.  The  wife  alone,  without  the  intervention  of  the 
husband,  can  do  anything  in  order  to  vest  that  property  in  the 
trustees;  the  husband  can  do  nothing.  Was  it  the  intention  of 
the  parties  that  the  wife  should  covenant  that  the  husband  should 
do  something  ?  It  would  be  contrary  to  the  clear  reason  of  the  case 
that  the  wife  should  have  covenanted  that  the  husband  should 
do  a  certain  act,  which  she  has  really  no  power  to  compel  him 
to  do. 
[  309  ]  But  to  go  a  little  further.    Take  it  as  the  covenant  of  the 

husband,  to  which  all  parties  agree.  The  covenant  of  the  husband 
is  to  do  what?  To  settle  his  wife's  separate  property.  The 
husband  has  no  more  power  to  settle  the  wife's  separate  property 
than  I  have,  or  anybody  else  has.  So  that  if  you  were  to  construe 
this  instrument  as  showing  an  intention  or  agreement  between  the 
parties  that  the  wife's  separate  property  should  be  comprised  in 
the  terms  of  it,  see  what  an  absurd  consequence  would  arise.  You 
would  make  the  wife  bind  herself  by  covenant  or  by  agreement, 
that  the  husband  shall  do  an  act  which  she  has  no  power  to  make 
him  do ;  the  act  to  be  done  by  the  husband,  being  moreover  an  act 
which  he  has  no  power  to  do,  and  which  the  wife  alone  can  do. 

Now  I  cannot  alter  the  terms  of  the  settlement  so  as  to  construe 
it  thus, — that  it  is  an  agreement  between  the  parties  that  the  pro- 
perty should  be  settled.  I  have  no  right  to  do  that.  I  have  no 
right  to  alter  the  instrument ;  I  must  take  it  as  it  stands. 
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It  appears  to  me  that  the  effect  of  the  instrument  is  this ;  that  Raicsden 
the  words  with  which  the  clause  begins — "it  is  hereby  further  smith. 
agreed  and  declared  "—(and  it  would  be  the  same  thing  if  the 
words  were  added  **  by  and  between  all  parties  hereto ")  indicate 
what  all  the  parties  had  agreed  and  intended  should  be  done.  Then 
the  husband  goes  on  and  covenants,  not  that  the  property  shall  be 
settled  by  all  proper  parties  (in  that  case  indeed  the  wife,  being  a 
proper  party  to  settle  her  separate  estate,  would  be  bound  to  settle 
it) ;  but  the  covenant  is,  that  is,  what  the  parties  have  agreed  is, 
that  the  husband  shall  do  all  acts  necessary  for  the  purpose. 

Then  it  is  said,  but  here  it  is  not  only  a  covenant  or  agreement 
that  the  husband  shall  do  and  execute  all  proper  "^acts,  but  that  he  [  *3io  ] 
will  cause  or  procure  all  proper  acts  to  be  done  and  executed,  and 
moreover,  more  expressly  with  regard  to  the  wife,  that  he  will  join 
or  concur  with  her,  her  heirs,  executors  or  administrators,  in  the 
making,  doing  and  executing  of  all  such  acts,  deeds,  conveyances, 
assignments  and  assurances  in  the  law  whatsoever  as  shall  be 
necessary.  What  is  the  effect  of  that?  That  he  will  cause  or 
procure,  or  he  will  join  and  concur  with  his  wife  in  doing,  those 
acts.  As  to  causing  or  procuring  acts  to  be  done,  they  must  be  acts 
which  the  husband  has  the  right  or  power  to  cause  or  compel  to  be 
done.  They  cannot  apply  to  acts  which  the  husband  has  no  power 
to  compel  to  be  done ;  and  with  regard  to  the  clause  "  or  join  or 
concur  with  the  wife,  her  heirs^  executors  or  administrators,  in  the 
making  and  doing,"  although  it  is  perfectly  true  the  husband  join- 
ing or  concurring  with  the  wife  in  settling  the  personal  property 
settled  to  her  separate  use  would  be  unnecessary  and  useless,  yet 
we  must  bear  in  mind  that  this  clause  is  a  clause  which  relates  to 
real  property  coming  to  the  wife,  as  well  as  to  personal  properly. 
With  regard  to  personal  property  not  settled  to  her  separate  use, 
and  with  regard  to  real  property  the  corpus  of  which  is  incapable  of 
being  settled  to  the  wife's  separate  use,  it  would  be  necessary  for 
the  husband  to  join  and  concur  with  his  wife  in  doing  the  acts  if 
she  chose  to  do  them. 

But  the  question  is,  is  the  wife  compellable  under  the  terms  of 
these  instruments  ?  What  is  there  to  make  the  wife  compellable 
to  do  these  acts?  It  appears  to  me  that,  looking  at  the  instrument 
itself,  independently  of  any  authorities,  the  intention  of  the  parties 
^as  this,  that  inasmuch  as  any  property  coming  to  the  wife  being 
personalty,  and  any  property  coming  to  the  wife  being  real  property, 
would  as  to  the  former  absolutely,  and  as  to  the  latter  in  *a  modified      [  *3n  ] 
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form,  become  the  property  of  the  husband  (I  mean,  as  to  realty, 
become  vested  in  the  husband  during  the  coverture),  the  intention 
was  that  that  property  which  the  husband  would  have  any  power 
over  or  with  respect  to  which  any  act  of  his  might  be  necessary  to 
vest  that  property,  should  by  him  and  by  acts  done  either  by  him- 
self or  by  those  whom  he  had  a  right  to  compel  to  do  the  acts,  be 
settled ;  but  that  it  was  not  intended  to  settle  any  separate  property. 
When  1  look  at  the  authorities,  concurring  as  I  do  in  every  one  of 
them,  not  one  of  those  authorities  contravenes  the  view  I  have 
taken ;  on  the  contrary,  it  appears  to  me  the  principle  established 
by  those  cases  is  the  true  principle,  which,  independently  of  them, 
I  should  have  arrived  at,  and  which  is  the  very  principle  on  which 
it  is  my  intention  to  act  in  deciding  this  case. 

The  eflfect  of  my  decision  will  be  that  the  wife  will  be  entitled  to 
the  decree  which  she  asks. 


1854. 
May  29. 

KiNDERSLEY, 

v.-c. 

[312] 


WYNCH  V.   GEANT(l). 

(2  Drewry,  312-317  ;  S.  0.  23  L.  J.  Ch.  834;  2  W.  B.  486 ;  23  L.  T.  O.  S.  153.) 
A  deed,  appointing  new  trustees,  recited,  that  they  had  agreed  to  become 
trustees,  and  then  assigned  the  trust  premises  to  them  to  hold  on  the  tiusta 
of  the  original  deed.  There  was  no  express  agreement  or  declaration  that 
they  would  execute  the  trusts :  Held,  that  a  debt  created  by  a  breach  of 
trust,  was  not  a  specialty  debt. 

This  caase  came  on  on  further  directions. 

The  bill  was  by  the  children  of  Paul  Marriott  Wynch  and  Martha 
Wynch  against  the  executors  of  Sir  John  Peter  Grant,  formerly  a 
trustee,  and  against  William  Patrick  Grant,  a  surviving  trustee  of 
the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Wynch,  and 
its  object  was  to  recover  against  the  defendants  for  a  breach  of 
trust,  in  respect  of  50,000  sicca  rupees,  the  subject  of  the  settle- 
ment.   By  the  decree  on  the  hearing  it  was   declared   that  the 
transaction  referred  to  was  a  breach  of  trust.     No  part  of  the  money 
was  ever  used  by  Sir  John  Peter  Grant ;  but  the  whole  of  it  by  the 
other  trustee,  who,  however,  under  certain  transactions  in  India  and 
Scotland,  which  it  is  immaterial  to  detail,  became  exonerated  and 
discharged  ;  and  the  Master  found  that  in  respect  of  the  breach  of 
trust,  Sir  John  Peter  Grant's  estate  was  liable  to  the  extent 


(1)  In  Holland  v.  Holland  (1869) 
L.  B.  4  Ch.  449,  38  L.  J.  Ch.  398.  there 
was  an  express  acceptance  of  the 
trusteeship  in  the  deed  of  appointment, 


but  the  trustee's  liability  for  a  breach 
of  trust  was  held  not  to  he  a  specialty 
debt— O.  A.  S. 
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of  7,101Z.  18«.  8d.    The  estate  was  insufficient  to  pay  this  and       Wtkch 
other  debts,  if  this  was  to  be  treated  as  a  specialty  debt ;  and  hence       gbInt. 
it  became  material  to  determine  whether  it  was  a  specialty  or  a 
simple  contract  debt,  and  this  question  turned  on  the  language  of 
the  deed  appointing  Sir  John  Peter  Grant  and  William  Patrick 
Grant  trustees  of  the  fund. 

They  were  appointed  by  a  deed  dated  in  July,  1844,  which  recited 
the  original  settlement  and  the  power  contained  in  it  of  appointing 
new  trustees,  and  then  it  contained  the  following  recital : 

"  And  whereas  the  said  Sophia  Martha  Wynch,  the  *survivor  of  [  ♦sis  ] 
the  said  Paul  Marriott  Wynch  and  Sophia  Martha  Wynch,  hath 
requested  the  said  Sir  John  Peter  Grant  and  William  Patrick  Grant 
to  become  trustees  for  the  purposes  in  the  said  indenture  mentioned 
in  the  place  and  stead  of  them  the  said  Sir  William  Casement  and 
Nathaniel  Alexander,  to  which  the  said  Sir  John  Peter  Grant 
and  William  Patrick  Grant  have  consented  and  agreed:"  [The 
deed  then  appointed  them  to  be  trustees  and  assigned  the  trust 
funds  to  them  upon  the  trusts  of  the  settlement,  but  it  contained  no 
express  declaration  of  trust  by  the  new  trustees.] 

Mr.  Olasse  and  Mr.  A.  Smith,  for  the  plaintiff,  [distinguished       [  sis  ] 
Adey  v.  Aimold  (i) : 

The  recital  of  the  agreement  to  become  trustees  amounts  to  a 
covenant  to  become  trustees,  and  therefore  to  a  covenant  to  per- 
form the  trusts.  They  cited  Saltoun  v.  Hotistoun  (2) ;  Montfofrd  v. 
Lord  C(idogan  (s),  and  other  cases.] 

Mr.  H.  Clarke,  for  Mrs.  Wynch,  the  tenant  for  life  under  the       [  316  ] 
settlement,  in  the  same  interest. 

Mr.  Giffard  and  Mr.  Cairns,  for  the  defendants,  were  not 
called  on. 

The  Yicb-Chamgkllob  : 

I  think  that  the  case  of  Adey  v.  Arnold  goveiiis  this  case.  (His 
Honour  referred  to  the  deed  appointing  Sir  John  Peter  Grant  and 
Mr.  Grant  trustees,  and  observed  upon  the  recital  of  the  agreement, 
that,  assuming  it  to  amount  to  a  covenant,  all  it  imported  was  an 
obligation  to  accept  the  trusts ;  and  that  the  rest  of  the  deed  was 
merely  an  assignment  of  the  trust  property  in  such  manner  as  to 

(1)  95  E.  E.  151  (2  D.  M.  &  G.  432).         (3)  13  R.  E.  see  p.  275  (19  Ves.,  see 

(2)  25  U.  E  665  (1  Bing.  433).  p.  638). 
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Wynch  vest  the  property  in  the  trustees  on  the  trusts  of  the  original 
Grant.  settlement.  His  Honour  then  proceeded:)  There  is  no  language 
importing  that  they  undertook  or  agreed  to  execute  the  trusts  of 
the  settlement.  No  doubt  the  absence  of  these  words  would  not 
relieve  them  from  the  duty  of  executing  the  trusts.  But  what 
Lord  St.  Leonards  says  in  Adei^  v.  Arnold  clearly  applies  to  this 
case.  He  says — **  The  Courts  do  not  very  readily  imply  a  covenant 
from  words  that  do  not  import  covenant."  His  Lordship  is  there 
applying  himself  to  a  case  where  the  trustees  had  executed  the 
deed,  and  all  requisite  formalities  had  been  completed,  and  the 
question  was  on  the  construction  of  the  instrument.  Now  that 
case  is  like  the  present  in  this  respect.  In  that  case  there  was 
a  deed  appointing  certain  persons  new  trustees;  as  such  they 
executed  the  deed :  they  accepted  the  trusts,  and  then  the  rest  of 
the  deed  was  just  as  here,  not  exactly  in  the  same  words,  but  the 
same  in  substance.  Lord  St.  Leonards  says  there  are  no  terms 
on  which  a  covenant  could  be  raised.  This  is  precisely  the  same 
[  *3i7  ]  case ;  there  is  nothing  *by  which  the  trustees  covenant  to  do  any 
acts  or  to  execute  the  trusts.  True,  it  is  implied  by  their  accept- 
ance  of  the  trusts  that  they  will  execute  them  ;  but  that  is  because 
a  court  of  equity  imposes  that  duty  on  trustees,  not  because  there 
is  any  express  agreement.  And  this  Court  does  not  take  a  view 
different  from  the  law  as  to  what  constitutes  a  specialty  debt. 
There  is  no  such  thing  as  an  equitable  covenant,  if  there  is  not  a 
legal  covenant.  The  word  "  covenant "  is  not  necessary ;  an  agree- 
ment under  seal  is  sufficient  no  doubt ;  but  there  must  be  a  legal 
agreement  to  do  some  special  acts.  Here  there  is  nothing  of  the 
kmd.  The  covenant  created  by  the  recital  (if  it  is  a  covenant)  is 
a  covenant  to  accept  the  trusts.  Having  accepted,  the  breach 
consists  m  not  performing  the  duty;  but  there  is  no  covenant  or 
agreement  to  perform  the  duty.  I  am  of  opinion  that  I  could  not 
decide  this  case  differently  from  Adey  v.  Arnold,  without  overruling 
that  case.  But,  independently  of  being  bound  by  that  decision,  I 
see  no  ground  to  doubt  its  justness. 

The  plamtiff 's  claim  was  therefore  held  to  be  merely  on  simple 
contract.  ^ 
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WAUGH  V.   WYCHE.  issi. 

(2  Drewry,  318—327 ;  S.  0.  23  L.  J.  Ch.  833 ;  2  W.  R.  485.)  ^'^^29!'  ^^' 

A  trustee  to  iises,  with  power  of  sale,  which  uses,  in  the  event,  became         ^ 
executed  in  A.  for  an  absolute  estate  in  fee,  was  held  not  liable  to  A.  for  the  y  .q       * 

purchase  money  of  part  of  the  estates,  where  the  sale  was  conducted  and  the        r  318  1 
money  received  by  the  solicitor  of  the  trustee,  although  the  evidence  was 
conflicting  whether  he  acted  in  the  matter  by  the  direction  of  the  trustee  or 
by  the  direction  of  A. ;  the  conveyance  being  executed  by  A.  alone. 

A  trustee  of  the  legal  estate  in  a  mortgage  in  trust  for  A.  absolutely, 
executed  a  reconveyance,  and  signed  a  receipt  for  the  moiigage  money, 
and  handed  it  to  one  of  A.'s  executors,  who  was  also  his  own  solicitor,  and 
who  afterwards  misapplied  the  money :  Held,  that  the  money  having  got 
into  the  hands  of  the  executor,  the  trustee  was  not  liable. 

This  case  came  on  upon  objections  to  the  proposed  certificate  of 
the  chief  clerk* 

By  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Slade, 
in  1802,  the  husband  conveyed  to  Hezekiah  Wyche  and  Edmund 
Slade  certain  estates  and  hereditaments  in  the  county  of  Wilts,  to 
the  use  of  the  husband  for  life,  remainder  to  the  use  of  the  wife 
for  life,  remainder  to  the  use  of  all  and  every,  or  such  one  or  more 
of  the  child  and  children  of  the  marriage  as  the  husband  and  wife 
during  their  joint  lives  should  appoint;  and  in  default  of  such 
appointment  as  the  said  husband  should  by  his  last  will  and  testa- 
ment direct  or  appoint,  and  in  default  thereof,  to  the  use  of  all  the 
children  in  tail ;  and  in  default  of  issue,  to  the  husband  and  his 
heirs.  The  deed  contained  a  power  of  sale  for  laying  out  the 
money  arising  therefrom  in  the  purchase  of  other  lands  and  here- 
ditaments in  England,  to  be  settled  to  the  same  uses,  and  in  the 
meantime  to  invest  the  purchase  monies  in  the  funds  or  on 
mortgage,  and  to  pay  the  dividends  to  the  persons  entitled. 

The  marriage  took  effect  shortly  after  the  dale  of  the  settlement, 
and  there  were  three  children  only  of  the  marriage,  viz.,  William 
Abbott  Slade,  one  of  the  defendants,  ^Elizabeth  Anne  Slade  and  [  *319  ] 
Frances  Maria  Slade*  The  latter  died  on  the  24th  day  of  Novem- 
ber, 1840,  having  attained  her  age  of  twenty-one  years,  intestate. 
The  wife  died  in  1814. 

In  1823,  George  Smith  was  appointed  trustee  in  the  room  of 
Edmund  Slade,  and  the  trust  property  was  conveyed  to  Hezekiah 
Wyche  and  George  Smith  accordingly,  on  the  trusts  of  the 
settlement. 

Hezekiah  Wyche  and  George  Smith  sold,  in  October,  1831, 
certain  parts  of  the  premises  comprised  in  the  settlement  to 
Mr.  Thomas  Cusse  for  8,0007. ;  no  part  of  the  sum  was  then  paid, 
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Wauoh      but  the  whole  was  allowed  to  remain  on  mortgage  of  the  same 
Wyche.      premises,  and  reconveyed  accordingly  by  the  said  Thomas  Cusse  to 
Hezekiah  Wyclie  and  George   Smith   for  securing  the  purchase 
monies. 

George  Smith  died  in  the  month  of  February,  1887. 

William  Slade,  the  husband,  made  his  will  on  the  25th  day  of 
November,  1845,  and  by  it  appointed  all  the  messuages,  heredita- 
ments and  premises  comprised  in  the  same  settlement,  and  the 
stocks,  funds  and  securities  into  which  the  same,  or  any  part 
thereof,  had  been  invested  or  exchanged,  to  the  use  and  behoof  of 
the  said  Elizabeth  Anne  Slade,  her  heirs  and  assigns,  and  he 
appointed  her  executrix  of  his  will. 

He  died  on  the  8rd  day  of  December,  1845,  and  at  his  death  the 

trust  property  consisted,  among  other  things,  of  the  debt  of  3,000/. 

due  from  the  said  Thomas  Cusse  and  some  pasture  field  at  Black 

[  *320  ]      Hedge,  near  Warminster,  ♦afterwards  sold  to  the  Wilts,  Somerset 

and  Weymouth  Eailway  Company,  as  hereinafter  stated. 

After  the  death  of  Mr.  and  Mrs.  Slade  and  of  Smith,  but  during  the 
life  of  Elizabeth  Anne  Slade,  part  of  the  settled  real  estate  was  sold 
to  the  Wilts,  Somerset  and  Weymouth  Railway  Company  for  sums 
amounting  on  the  whole  to  2,635/.  The  conveyances  to  the  Company 
were  made  by  Elizabeth  Anne  Slade  alone.  The  sales  were  con- 
ducted by  Thomas  Eyre  Wyche,  the  son  of  Hezekiah  Wyche,  and  who 
acted  generally  in  the  matter  of  the  trusts  as  solicitor  of  his  father. 
But  in  the  transaction  of  these  sales  the  balance  of  evidence  was  in 
favour  of  the  assumption  that  he  acted  throughout  them  as  the 
"V  solicitor  of  Miss  Slade,  except  that  there  was  some  evidence  given  by 

two  witnesses,  the  latter  being  one  of  the  plaintiffs,  that  in  1850 
they  had  conversations  with  Hezekiah  Wyche,  and  he  stated  to  them 
that  the  sales  had  been  conducted  by  Thomas  Eyre  Wyche,  and 
that  he  had  received  the  money  with  the  knowledge  and  authority 
of  him  Hezekiah  Wyche.  Thomas  Eyre  Wyche  had  employed  in 
the  sales  as  his  solicitor  and  agent  the  witness  Seagram,  and  he 
received  the  purchase  money  and  paid  it  to  Thomas  Eyre  Wyche. 
Thomas  Eyre  Wyche  misapplied  it;  and  now  one  question  was, 
whether  Hezekiah  Wyche,  the  surviving  trustee  of  the  settlement, 
was  liable  for  this  money  ? 

With  regard  to  the  3,000/.  mortgage  money  due  from  Cusse,  he 
paid  off  1,6002.  during  the  life  of  Miss  Slade.  She  died  in  April, 
1847,  having  by  her  will  appointed  the  plaintiffs  and  Thomas  Eyre 
Wyche  executors  and  they  proved  the  will.    In  1849,  they  called 
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for  the  payment  of  the  remaining  1,500{.,  and  it  was  obtained  in      Wauoh 
this  way :  a  deed  of  reconveyance  was  prepared  and  executed  *by      wychb. 
Hezekiah  Wyche  to  Gusse,  and  on  it  was  endorsed  a  receipt  by       [  *32i  ] 
Hezekiah  Wyche  for  the  purchase  money.    This  deed  was  by  him 
handed  to  Thomas  Eyre  Wyche,  who  placed  it  in  the  hands  of 
Seagram,  who  then  was  the  soUcitor  of  the  executors.     Seagram 
received  the  money,  and  thereout  retained  900Z.  in  payment  of  a 
debt  due  from  Thomas  Eyre  Wyche  to  him :  as  to  the  balance,  he 
paid  it  to  Thomas  Eyre  Wyche,  who  misapplied  it.    On  this  state 
of   things  the  question  was,  whether  as  to  this  sum  of  1,6002. 
Hezekiah  Wyche,  as  surviving  trustee,  was  liable  ? 

Mr.  Glasse  and  Mr.  C  C  Berkeley^  for  the  plaintiff,  argued  that 
Hezekiah  Wyche  was  liable  for  both  sums. 

As  to  the  2,6d5Z.,  they  relied  on  the  evidence  of  Waugh  and 
Seagram  to  show  that  Hezekiah  Wyche  had  in  fact  conducted  the 
sale,  that  his  son  was  his  solicitor,  and  as  such  received  the  money. 
Hezekiah  Wyche  was  the  surviving  trustee,  and  it  was  his  duty  to 
see  that  the  purchase  money  got  into  the  hands  of  Miss  Slade. 

As  to  the  1,6002.  clearly  he  was  liable.  He  signed  a  receipt  for 
the  purchase  money ;  it  could  not  be  paid  without  that ;  and  by  so 
doing  he  constituted  himself  the  recipient  of  the  money :  if  in  fact 
he  did  not  actually  receive  it,  he  enabled  Thomas  Eyre  Wyche  to 
receive  it  It  might  be  true  that  Thomas  Eyre  Wyche,  as  one  of 
the  executors  of  Miss  Slade,  might  lawfully  receive  the  money  ;  but 
the  duty  of  Hezekiah  Wyche  was  first  to  receive  it  himself.  If  he 
bad  done  that,  the  same  consequences  might  not  have  followed ;  ^ 

and  for  those  consequences  which  had  followed  his  irregularity  he 
was  answerable.     (They  cited  Qhost  v.  Waller  (\).) 

Mr.  Baily  and  Mr.  H.  Clarke,  for  Hezekiah  Wyche  :  [  322  ] 

As  to  the  2,6862.  they  argued,  that  the  result  of  the  evidence 
showed  that  Hezekiah  Wyche  had  nothing  to  do  at  all  with  the 
sales.  It  happened  that  his  son  was  his  solicitor ;  but  in  that 
transaction  he  acted  as  the  solicitor  of  Miss  Slade.  She  was  abso- 
lute owner,  and  could  do  as  she  liked.  Hezekiah  Wyche  had  no 
right  to  interfere  at  all ;  he  could  not  give  a  receipt  for  the  money ; 
he  was  not  the  person  entitled  to  it  legally,  nor  was  he  the  person 
to  convey,  and  so  the  parties  treated  it,  because  the  conveyance  was 
by  Miss  Slade  only.     It  was  not  pretended  that  Hezekiah  Wyche 

(I)  73  E.  R.  411  (9  Beav.  497), 
R.R. — VOL.  C.  11 
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Wauoh      actually  ever  received  the  money ;  and  if  he  had  authorized  Thomas 
Wyohb.      Eyre  Wyche  to  receive  it,  which  he  did  not  in  fact,  the  attempt  to 
exercise  an  authority  which  he  did  not  possess,  could  not  have 
made  him  liable. 

As  to  the  l,500i.,  Thomas  Eyre  Wyche  was  the  proper  and  legal 
person  to  receive  the  money.  The  executors  called  in  the  money, 
it  was  payable  to  them  or  any  of  them.  Seagram,  who  did  receive 
it,  was  the  solicitor  and  agent  of  the  executors.  The  effect  of 
Hezekiah  Wyche's  receipt  and  reconveyance  was  merely  to  enable, 
and  it  did  enable,  the  executor  to  receive  what  he  was  entitled  to 
have  paid  to  him. 

Mr.  Glasse  replied. 

May  29.        Thb  YiCB-GhANCELLOB  : 

As  to  the  2,6352.  the  matter  stands  thus :  It  was  the  produce  of  a 
sale  to  a  Railway  Company  by  the  trustees  of  the  settlement.  (The 
Vice-chancellor  stated  the  limitations  of  the  settlement.)  After 
the  death  of  Slade  and  his  wife.  Miss  Slade  became  absolutely 
[  *323  ]  entitled  as  owner  *in  fee  of  the  estates.  The  settlement  contained 
the  usual  powers  of  sale  and  exchange,  and  those  powers  were  given 
as  usual  to  the  releasees  to  uses.  But  the  moment  one  of  the 
objects  of  the  settlement  became  entitled  to  the  fee  simple,  there 
was  an  end  of  the  powers  of  sale  and  exchange ;  the  owner  in  fee 
might  do  what  she  pleased,  and  accordingly  the  Railway  Company 
appears  never  to  have  thought  it  necessary  to  have  the  intervention 
of  Hezekiah  Wyche ;  they  dealt  with  Miss  Slade  alone  through  her 
agent,  who  was  also  the  son  and  solicitor  of  Hezekiah  Wyche.  It 
is  clear  that  the  whole  was  managed  by  Miss  Slade  through  her 
agent.  She  alone  was  called  upon  to  execute,  and  she  alone  did 
execute  the  conveyance.  She  and  the  Railway  Company  being  both 
satisfied,  the  power  of  sale  being  at  an  end,  and  Miss  Slade  in 
possession,  there  is  no  ground  for  saying  that  Hezekiah  Wyche  had 
either  a  duty  or  a  right  to  receive  the  purchase  money.  Why  then 
should  he  be  held  liable  ?  I  should  be  quite  clear  on  this  if  it  were 
not  for  some  little  doubt  thrown  on  the  transaction  by  the  evidence 
of  Mr.  Waugh  and  Mr.  Seagram,  who  deposed  to  a  conversation  in 
1850  with  Hezekiah  Wyche.  Now  there  is  this  observation  to  be 
made  on  Seagram's  affidavit,  that  he  speaks  of  matters  as  matters 
of  fact  for  which  he  has  no  ground  except  that  Wyche  told  him. 
Mr.  Waugh  was  not  examined  vivd  voce ;  and  Mr.  Seagram's  viva 
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voce  evidence  was  only  taken  before  the  chief  clerk.  Now  if  I  Waugh 
am  to  give  weight  to  the  evidence  of  this  conversation,  it  must  be  wyche. 
after  examination  of  the  witnesses  before  me,  to  ascertain  whether 
Uezekiah  Wyche  represented  the  money  to  have  been  received  by 
bis  son  as  his  solicitor.  But  even  if  Hezekiah  Wyche  did  so  con- 
sider it,  it  would  not  necessarily  follow  that  Hezekiah  Wyche  is 
liable.  However,  if  I  am  to  give  ♦any  weight  to  the  evidence  of  [  *324  ] 
the  conversation,  I  must  examine  these  witnesses ;  all  the  rest  of 
the  evidence  favoring  the  inference  that  Hezekiah  Wyche  had 
nothing  whatever  to  do  with  the  transaction.  (The  Yige-Ghancellob 
expressed  great  doubt  whether,  even  admitting  the  conversation 
stated  to  have  taken  place,  Hezekiah  Wyche  was  liable.  He  offered 
to  the  plaintiffs  to  have  the  witnesses  Waugh  and  Seagram  examined, 
if  they  desired  it.  Their  counsel  declined,  and  the  Yice-Ghancbllor 
then  decided,  that  as  to  this  sum  Hezekiah  Wyche  was  not  liable. 
His  Honour  then  continued :) 

The  real  difficulty  is  as  to  the  sum  of  1,500/.  That  was  due  from 
Cosse  by  way  of  mortgage.  The  mortgage  money  and  the  legal 
estate  were  vested  in  Hezekiah  Wyche  as  trustee :  he  executed  a 
reconveyance  on  the  payment  of  the  money,  and  he  signed  a  receipt 
for  the  money.  If  there  were  nothing  more  in  the  case,  that  would 
be  conclusive,  and  Hezekiah  Wyche  would  clearly  have  to  account 
for  that  money.  But  that  is  not  all.  (His  Honour  stated  the  cir- 
cumstances of  the  mortgage  by  Gusse  (i).)  When  Gusse  paid  off  the 
second  1,500/.,  he  did  so  on  the  receipt  of  Hezekiah  Wyche ;  and  of 
coarse  he  would  not  have  paid  it  without  such  receipt,  nor  without  a 
reconveyance  from  Hezekiah  Wyche.  But  at  the  time  when  this 
took  place,  not  only  Mr.  and  Mrs.  Slade  were  dead,  but  Miss  Slade 
was  also  dead,  and  her  executors,  who  were  entitled  to  receive  the 
mortgage  money,  had  thought  it  proper  to  call  it  in.  Of  course 
that  could  be  done  only  through  the  instrumentality  of  the  trustee. 
The  plaintiffs  Waugh  and  Thomas  Eyre  Wyche  were  the  executors ; 
Thomas  Eyre  Wyche  was  also  acting  as  solicitor  of  his  father  the 
trustee ;  he  filled  two  characters,  that  of  ^executor  of  Miss  Slade,  [  *325  j 
and  solicitor  of  his  father,  her  trustee. 

Now,  there  is  no  doubt  that  the  money  was  received  by  his  agent 
Seagram;  but  Seagram  was  also  the  solicitor  of  the  executors. 
Seagram  conducted  the  whole  of  the  transaction.  When  he  received 
the  money,  there  can  be  no  doubt  what  he  ought  to  have  done :  he 
sboald  have  paid  it  either  to  Thomas  Eyre  Wyche,  or  to  him  and  the 
(1)  Befeired  to  {ante  p.  161). 

11—2 


164  1854.    CH.     2  DREW.  825—326.  [R.R- 


Waugh  other  executors,  or  to  either  of  them.  In  fact,  he  handed  over  only 
Wyche.  about  600/. ;  with  the  rest  he  dealt  thus :  Seagram  had  previously 
advanced  money  to  the  amount  of  900/.  to  Thomas  Eyre  Wyche ; 
whether  it  was  advanced  to  Thomas  Eyre  Wyche  for  his  own 
individual  purposes,  or  whether  to  enable  him  to  carry  into  effect 
Miss  Blade's  will,  does  not  appear ;  and  I  must  assume,  therefore, 
it  was  lent  to  him ;  that  it  was  his  personal  debt.  Then,  on  the 
receipt  of  the  money  by  Seagram,  what  he  does  is  to  keep  back  the 
900/.  in  satisfaction  of  Thomas  Eyre  Wyclie's  debt  to  him,  and  to 
give  him  the  remainder. 

Now,  the  question  is,  in  what  capacity  did  Seagram  receive  that  ? 
and  in  what  capacity  did  Thomas  Eyre  Wyche  receive  the  rest  ? 
whether  this  mortgage  money  ought  to  have  been  paid  to  the  trustee 
as  part  of  the  trust  fund,  or  to  the  executors  of  Miss  Slade ;  in 
either  case,  Seagram  was  clearly  a  party  to  a  breach  of  trust  on  the 
part  of  Thomas  Eyre  Wyche,  in  concurring  in  the  application  of 
part  of  it  in  satisfaction  of  the  private  debt  of  the  executor;  for 
whether  Thomas  Eyre  Wyche  acted  as  the  executor  of  Miss  Slade, 
or  as  agent  for  his  father  as  trustee,  in  either  case  Seagram  was  a 
party  to  a  breach  of  trust,  in  the  misapplication  of  the  money.  But 
[  '326  ]  suppose  Hezekiah  Wyche  had  received  the  money  into  his  *own 
hands.  He  might  and  must  have  handed  it  over  to  the  executors 
of  Miss  Slade.  He  might  have  paid  it  to  any  one  of  them,  and  the 
receipt  of  any  one  would  have  been  a  good  discharge.  Now,  the 
money  did  come,  as  to  about  600/.,  into  the  hands  of  one  of  the 
executors  ;  as  to  900/.,  to  the  hands  of  a  person  who  was  the  solicitor 
of  the  executors. 

The  question  is,  am  I  to  treat  this  as  a  receipt  by  the  executors 
or  by  this  trustee?    Now  it  appears  to  me  that  the  test  is  this. 
Suppose  Hezekiah  Wyche  were  wholly  insolvent,  and  a  bill  were 
filed  by  the  residuary  legatees  of  Miss  Slade  against  the  executors, 
to  account  for  her  assets,  and,  a  decree  having  been  made  to  take 
the  usual  accounts,  suppose  the  fads  to  be  proved  as  here  stated, 
could  it  be  contended  that   Thomas  Eyre  Wyche  would  not   be 
responsible,  as  executor,  for  the  1,500/.?     Could  he  say,  I  had,  it 
is  true,  the  1,500/. ;  600/.  paid  to  me  by  my  agent,  and  the  remainder 
accounted  for  by  my  agent ;  but  I  had  it  as  agent  of  my  father, 
the  trustee  ?    After  giving  to  the  matter  full  consideration,  I  am 
clear  that  he  could  not.     But  if  there  is  evidence  sufl&cient  to  make 
him  liable  as  executor,  there  is  an  end  of  the  question  of  Hezekiah 
Wyche's  liability.    He  could  not  be  liable  as  trustee,  if  his  son 
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received  the  money  and  was  liable  for  if  as  executor.  When 
once  it  got  into  the  hands  of  the  executor,  Hezekiah  Wyche  was 
discharged. 

This  case  does  not  stand  on  the  same  footing  as  Ghost  v.  Waller, 
No  doubt  a  trustee,  whose  duty  is  to  receive  trust  money  and  to 
take  care  of  it,  is  responsible  if  he  gives  a  receipt,  though  he  never 
receives  it,  and  allows  thereby  another  person  to  receive  it  who  is 
not  entitled.  But  when  the  trust  is  in  fact  at  an  end,  and  the 
•executors  of  the  party  beneficially  entitled  to  the  whole,  as  executors 
of  that  person,  call  in  the  money,  and  it  comes  to  their  hands,  the 
case  is  different.  I  am  of  opinion  that  as  to  this  sum  of  1,500{. 
Hezekiah  Wyche  is  not  liable. 


Wauoh 
Wychb. 


[  •327  ] 


BTCKFOED   v.   CHALKER. 

(2  Drewiy,  327—333.) 

[This  case  tdriied  upon  the  special  construction  of  a  very  obscure  will 
containing  various  inconsistent  provisions  which  could  scarcely  have  any  useful 
or  practical  application  to  any  other  will. — O.  A.  S.] 


1854. 
May  31. 


NEWTON   V.   CHORLTON. 

(2  Drewry,  333—350.) 

[A  report  of  this  case  taken  from  10  Hare,  646—663,  has  already  appeared 
in  90  R.  R  501.  The  report  of  the  judgment  in  Newton  v.  ChyrlUni 
was  inserteil  in  2  Drewry  to  explain  a  reference  in  another  case  reported 
elsewhere.] 


1853. 
March  24. 


JiiNKINS  V.   ROBERTSON. 

(2  Drewry,  351—352.) 

A.  and  B.  indebted  as  principal  and  surety  to  C.  B.  dies,  and  C.  in  a 
creditors'  suit  obtains  a  decree  against  his  estate.  Afterwards  C.  sues  A., 
and  takes  a  judgment  by  arrangement,  giviug  time,  without  the  knowledge 
of  the  surety :  Held,  this  did  not  discharge  the  surety. 

This  was  a  creditors'  suit  for  administering  the  estate  of  James 
Robertson.  By  the  decree  made  on  further  directions  on  the  7th 
May,  1853,  it  was  declared  that  all  the  creditors  found  by  the 
Master's  report  to  be  specialty  creditors  were  specialty  creditors, 
except  the  plaintiffs.  This  decree  included  one  George  Nicholson 
as  a  specialty  creditor,  and  gave  particular  directions  as  to  the  pay- 
ment of  Nicholson.  The  debt  due  to  Nicholson  was  due  to  him  from 
the  testator  Robertson  as  surety  in  a  bond  for  one  Snell.     After  the 


1854. 
June  10. 
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Jenkins      decree,  Nicholson  brought  an  action  against  Snell,  the  principal 
RoBEBTsoN.    debtor,  and  took  a  judgment  for  payment  by  instalments,  without 
the  assent  of,  or  communication  with,  Robertson. 

On  a  motion  now  made  in  the  cause  on  behalf  of  the  represen- 
tatives of  Nich(»lson,  a  question  was  raised  on  behalf  of  other 
creditors,  whether  the  transaction  above  stated  had  not  discharged 
the  surety,  and  whether  therefore  Nicholson's  representatives  had 
any  claim? 

Mr.  Oreene  appeared  for  the  representatives  of  Nicholson. 

Mr.  Speed,  for  the  opposing  creditors,  contended,  that  by  taking 
the  judgment  by  arrangement  with  the  principal  debtor,  without 
the  assent  of  the  surety,  the  latter  was  discharged.  It  would  be 
clearly  so  if  it  had  been  done  before  the  decree  ;  did  then  the  decree 
[  *352  ]  make  any  *diflference  ?  The  position  of  the  surety  was  changed, 
for  the  creditor  had  put  it  out  of  his  own  power  to  sue  the  principal 
debtor  on  behalf  of  the  surety.  The  fact  of  the  decree  having  been 
made  did  not  prevent  this  change  being  prejudicial  to  the  surety. 
(He  referred  to  Clarke  v.  Henty  (l).) 

The  Vice- Chancellor,  not  calling  for  a  reply  : 

I  do  not  in  any  degree  doubt  that,  as  a  general  rule,  the  creditor, 
by  giving  time  to  the  principal  debtor,  discharges  the  surety ;  but 
that  is  not  this  case.  This  is  a  case  in  which  there  is  a  creditor, 
who  has,  by  the  decree  in  the  suit,  established  his  right  against  the 
surety.  If  he  had  bi*ought  an  action  against  the  principal  debtor 
before  the  decree,  and  taken,  as  has  been  here  done,  a  judgment  by 
arrangement,  giving  time,  no  doubt  the  surety  would  be  discharged. 
But  the  creditor,  having  by  the  decree  established  his  right  against 
the  estate  of  the  surety,  has  a  right  to  proceed  under  it ;  and  all 
that  follows  is  in  the  nature  of  execution  of  the  decree,  and  the 
subsequent  dealing  with  the  principal  debtor  does  not  operate  to 
discharge  the  surety  from  a  liability  under  which  he  is,  no  longer 
as  surety,  but  under  the  decree. 

The  objection  was  therefore  overruled. 

(I)  51  R.  R.  358  (3  Y.  &  C.  Ex.  Eq.  187). 
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HAKDINGHAM  v.  THOMAS  (1).  i854. 

(2  Drewry,  353—362 ;  S.  C.  23  L.  J.  Ch.  910.)  J^neU,  H. 

A  testator  by  his  will  gave  to  his  married  daughter  2,000/.   for  her   Kindemley, 
separate  use,  "  to  be  in  bar  and  full  discharge  of  all  other  claims  which  she  *'  ' 

or  her  said  husband  might  have  or  make  on  his  estate  "  :  *-         -^ 

Held,  that  this  was  not  like  a  case  of  election  properly,  nor  a  condition 
of  forfeiture ;  but  that  the  legacy  was  a  discharge,  pro  tantOy  of  any  rights 
which  the  wife,  or  husband  in  her  right,  might  have  against  the  estate ; 
and  that  the  husband  and  wife  were  properly  joined  as  plaintiffs. 

A  father,  having  a  power  of  appointment  in  favour  of  children,  appointed 
an  estate,  which  was  charged  with  certain  legacies,  to  his  daughter.  He 
and  she  afterwards  sold  it  for  3,700/.,  and  the  father  received  the  money, 
and  with  it  paid  off  the  charges  on  the  estate.  Afterwards  she  married, 
and  on  her  marriage  the  father  covenanted,  as  her  portion,  to  pay,  within 
twelve  months  after  his  death,  10,000/.  on  the  trusts  of  the  settlement,  and 
to  pay  her  200/.  a  year  in  the  mean  time.  The  transaction  of  the  appoint- 
ment and  sale  was  not  made  known  to  the  husband  : 

Held,  that  if  the  father  ever  intended  the  appointment  for  the  benefit  of 
the  child  (and  the  CouitT  thought  he  did  not),  the  settlement  was  a 
satisfaction  of  the  debt. 

The  bill  was  by  George  Gatton  Hardingham  and  Arabella 
Hardingham  his  wife. 

William  Prockter  Thomas  was  entitled  to  certain  real  estates,  and, 
inter  o/ui,  to  an  estate  called  Cory  Barton,  for  life,  with  power  to 
appoint  to  any  children  in  such  manner  as  he  might  think  fit,  with 
remainders  over. 

By  a  deed  poll  made  on  the  1st  May,  1841,  he  appointed  under 
the  said  power  the  Gory  Barton  estate  to  the  use  of  his  daughter 
Arabella,  afterwards  Mrs.  Hardingham  (one  of  the  plaintiffs),  and 
her  heirs,  subject  to  his  own  life  estate. 

The  Cory  Barton  estate  was,  together  with  other  real  estate, 
charged  with  two  legacies,  of  2,000^  each,  to  Francis  Hole  and 
Thomas  Hole,  and  these  legacies  had  not  been  paid  at  the  time 
when  the  deed  of  the  1st  May,  1841,  was  made. 

By  a  deed  of  the  1st  May,  1841,  made  while  the  plaintiff  Mrs.  [  364  ] 
Hardingham  was  engaged  to  be  married  to  the  other  plaintiff,  her 
husband,  to  which  Mrs.  Hardingham's  father,  Mrs.  Hardingham, 
then  Arabella  Thomas,  and  Francis  Hole  and  Thomas  Hole,  were 
parties, — reciting  that  their  legacies  had  not  been  paid,  and  that 
John  Waller,  another  party  thereto,  had  agreed  with  Mr.  Thomas 
and  his  daughter  (the  plaintiff)  for  the  purchase  of  the  Cory  Barton 
estate  for  3,700/.,  and  that  it  had  been  agreed  that  Francis  and 
Thomas  Hole  should  release  the  estate  from  their  legacies,  "  being 
fully  satisfied  that  the  remainder  of  the  lands  charged  was 
(I)  CHchton  V,  rrichton  [1896]  1  Ch.  870,  65  L.  J.  Ch.  491,  74  L.  T.  359.-C.  A. 
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Harding- 

HAM 

r. 
Thomas. 


[  *35r>  ] 


abundantly  sufficient  for  answering  the  payment  of  the  said  legacies," 
— the  Cory  Barton  estate  was  conveyed,  in  consideration  of  the 
8,7001.  expressed  to  be  paid  to  Mr.  Thomas  and  his  daughter,  to 
Waller  in  fee  ;  and  they  covenanted  in  the  usual  way  for  title,  and 
Francis  Hole  and  Thomas  Hole  released  their  legacies. 

It  was  admitted  that  the  plaintiff  never  received  any  part  of  the 
3,700Z.,  but  her  father  received  the  whole ;  and  it  was  alleged  by 
the  plaintiff  that  she  never  knew,  when  she  executed  the  deed,  what 
it  contained,  but  executed  it  by  the  direction  of  her  father,  conveyed 
through  his  solicitor. 

It  was  admitted  also  that  the  testator  Thomas  paid  3,000Z.,  part 
of  the  3,700/.,  in  discharge  of  the  legacies  to  Francis  Hole  and 
Thomas  Hole  ;  and  that  the  remainder  of  the  legacies  was  paid,  as 
to  part  thereof,  by  the  testator,  either  out  of  his  own  monies  or  out 
of  the  proceeds  of  the  sale  of  other  parts  of  the  estates  charged,  and 
as  to  the  remainder,  by  a  promissory  note. 

By  the  settlement  made  on  the  marriage  of  Mrs.  Hardingham, 
♦her  father,  the  testator,  covenanted,  by  way  of  portion  for  his 
daughter,  for  the  payment  within  twelve  calendar  months  after  his 
death  of  10,0001.  on  the  trusts  of  the  settlement,  and  in  the  mean- 
time for  the  payment  to  her  of  200/.  a  year.  The  trusts  of  the 
10,000/.  were  of  the  ordinary  kind,  with  an  ultimate  trust  for  the 
daughter  if  there  should  be  no  children  and  she  should  survive  her 
husband.  The  transaction  of  the  appointment  and  sale  of  the 
appointed  property  was  never  communicated  to  the  husband.  The 
marriage  took  place  in  May,  1841. 

The  plaintiffs  claimed  against  the  estate  of  the  testator  Thomas 
the  8,700/.,  as  money  belonging  to  Mrs.  Hardingham,  and  held  by 
her  father  in  trust  for  her. 

The  testator,  Mr.  Thomas,  by  his  will,  which  was  dated  the 
14th  January,  1842,  gave  to  his  daughter,  described  as  Arabella, 
the  wife  of  George  Gatton  Hardingham,  "  the  sum  of  2,000/.,  to  be 
paid  within  two  years  after  my  decease,  for  her  separate  use  (over 
and  above  the  sum  of  10,000/.),  which  is  to  be  paid  out  of  my  estate 
upon  or  after  my  decease,  by  virtue  of  the  settlement  executed  upon 
her  marriage,  such  legacy  to  be  in  bar  and  full  discharge  of  all 
other  claims  which  she  or  her  said  husband  may  have  or  make  on 
my  estate;  and  I  declare  that  her  receipt  shall  be  a  sufficient 
discharge  for  the  same  legacy." 

On  this  a  question  was  raised  whether  Mrs.  Hardingham  was  not 
put  to  her  election  between  this  legacy  and  the  other  claims,  among 
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them  the  claim  to  3,700{.  which  she  had  against  her  father's  estate  ; 
and  it  was  contended,  that  if  Mrs.  Hardingham  claimed  the  legacy, 
she  ought  to  have  sued  by  her  next  friend. 

Mr.  FoUett  and  Mr.  J.  V.  Piior,  for  the  plaintiflfs  Mr.  and  Mrs. 
Hardingham : 

On  the  question,  whether  Mrs.  Hardingham  was  put  to  her  election 
between  the  2,000Z.  legacy  and  her  other  claims  against  the  estate 
of  her  father,  and  the  consequent  question  whether  the  bill  ought 
to  have  been  by  her,  by  her  next  friend. 

The  clause  in  the  will  is  not  a  condition  that  if  Mrs.  Hardingham 
institutes  a  claim  against  the  testator's  estate,  her  claim  to  the 
2,00(M.  is  to  be  forfeited ;  it  is  only  a  direction  that  the  2,000Z.  is  to 
be  taken  in  full  discharge  of  any  claims  which  she  or  her  husband 
may  make.  The  2,000i.  is  to  be  taken  on  the  terms  of  indemnifying 
the  testator's  estate  against  the  claim  of  the  husband  to  that  extent. 
If  Mr.  Hardingham  in  this  suit  recovers  more  than  2,000Z.,  then 
nothing  of  the  particular  legacy  of  2,0001  will  be  recovered ;  that  is 
all.  But  if  nothing,  or  less  than  2,000/.,  exclusive  of  the  legacy,  is 
recovered,  then  she  is  entitled  to  recover  the  whole  or  a  propor- 
tionate part  of  the  legacy.  To  have  made,  therefore,  Mrs. 
Hardingham  sue  by  her  next  friend  would  be  bad  pleading ;  it 
would  be  to  make  her  a  party  to  enable  her  husband  to  recover 
something  against  her  own  interest. 

On  the  question  of  the  8,700Z. 

The  deed  must  be  taken  to  describe  the  transaction  correctly, 
unless  a  different  arrangement  is  shown  ;  and  none  is  shown.  The 
appointment  was  in  favour  of  the  daughter;  the  produce  of  the 
sale  therefore  belonged  to  her.  It  is  not  disputed  that  the  father 
had  the  money ;  he  took  it  therefore  as  a  trustee  for  her  ;  and  no 
person  now  claiming  under  him  can  come  and  say  that  he  is  entitled 
to  any  part  of  it. 

Mr.  Glasse  and  Mr.  Rogers,  for  some  of  the  defendants,  and 
Mr.  Baily  and  Mr.  Goldsmid,  for  other  defendants  in  the 
same  interest,  opposed  the  plaintiffs'  claims  : 

If  there  ever  was  any  claim  in  Mrs.  Ha)dingham  to  the  8,700/.  it 

i^as  satisfied  by  the  father's  covenant  on  her  marriage  to  settle  on 

her  10,000/.,  and  to  pay  her  an   annuity:  Wood  v.  Briant{l); 

J^lunkett  V.  Ijtipis  (2).    But  there  never  was    any  claim  in  Mrs. 

(I)  2  Atk.  521.  (2)  64  B.  R.  312  (3  Hare,  330). 


Harding- 
ham 
r. 
Thomas. 


[  356] 


[357] 
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June  14. 


[  'ssg  ] 


Hardingham ;  it  is  plain  the  father  never  intended  the  appointment 
to  enure  for  her  benefit. 

As  to  the  2,000J.  legacy.  Mrs.  Hardingham  ought  to  have  sued 
for  that  by  her  next  friend ;  it  is  to  her  separate  use  and  in  bar  of 
all  claims.  If  her  husband  claims  anything,  her  legacy  is  gone,  and 
therefore  they  ought  not  to  be  joined. 

Mr.  Follett,  in  reply  : 

There  is  nothing  to  show  that  the  plaintiff's  father  did  not  intend 
to  give  her  the  benefit  of  the  appointment;  and  the  language 
of  the  deed  must  therefore  have  its  ordinary  effect,  and  the  money 
having  come  to  Thomas's  hands,  was  a  debt  to  the  daughter. 

Then  it  is  said  the  settlement  was  a  satisfaction  of  that  debt ; 
that  it  was  so  intended.  But,  first,  a  settlement  by  a  mere  covenant 
to  pay  money  at  a  fixed  future  time,  is  not  satisfaction.  The  cases 
are  all  where  there  has  been  immediate  payment.  But  where  the 
money  alleged  to  be  intended  in  satisfaction,  is  only  payable  on  the 
father's  death,  no  case  shows  that  that  is  satisfaction.  Here  the 
covenant  is  to  pay  twelve  months  after  the  ^father's  death  ;  but  the 
8,700^,  assuming  it  as  I  do  to  have  been  a  debt,  was  payable 
immediately  on  the  father's  death. 

As  to  the  legacy  of  2,0002.,  that  is  only  to  be  a  payment  pi'o  tanto. 
If  Mrs.  Hardingham  recovers  it,  it  is  only  a  discharge  of  the  estate 
as  against  the  husband  jn-o  tanto,  and  the  plaintiff  and  her  husband 
are  therefore  properly  joined.    *     ♦     ♦ 

There  were  other  questions,  but  these  were  the  questions  most 
material,  and  principally  argued. 

The  Vicb-Chancbllor  : 

On  the  Ist  of  May,  1841,  William  Prockter  Thomas  appointed  to 
the  plaintiff,  Mrs.  Hardingham,  one  of  his  three  daughters,  the 
Cory  Barton  estate,  subject  to  his  life  interest ;  and  by  a  deed  dated 
the  4th  May,  the  plaintiff  and  her  father  conveyed  the  appointed 
estate  to  Waller,  for  3,700i. 

It  is  not  stated  when  the  deed  of  the  1st  May  *was  executed. 
However,  it  is  obvious  to  me  that  the  two  instruments  were  parts  of 
one  transaction.  At  the  time  of  this  transaction,  the  plaintiff  was 
about  to  be  married,  and  a  settlement  was  made,  by  which  the 
father  covenanted  that  his  representatives  should  pay,  after  his 
death,  10,000Z.  on  the  trusts  of  the  settlement,  and  that  in  the 
meantime  he  or  they  should  pay  her  200i.  a  year. 
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Now  there  are  three  possible  theories  in  explanation  of  this 
transaction.  The  first  is,  that  the  appointment  was  intended  as  a 
hondfide  appointment  for  the  benefit  of  Mrs.  Hardingham ;  and  the 
sale  to  Waller  only  intended  to  carry  out  that,  that  she  might  have 
the  benefit  either  in  the  shape  of  the  estate,  or  of  the  produce  of  the 
sale  of  it.  The  second  theory  is,  that  in  fact  Mr.  Thomas  intended 
a  benefit  to  himself,  and  used  this  machinery  of  the  power  in  order 
to  get  the  estate  sold,  that  he  might  be  enabled  to  receive  the 
produce.  That  would  of  course  be  a  fraud  on  the  power,  a  fraud 
altogether,  and  void  as  against  Mrs.  Hardingham.  The  third  theory 
is,  that  the  intention  was  to  use  the  machinery  of  the  appointment 
for  the  purpose  of  realizing  the  property,  in  order  to  discharge  the 
Cory  Barton  estate  from  certain  charges  upon  it.  Now,  if  I  were 
under  the  necessity  of  deciding  on  the  facts  as  they  stand,  and 
assuming  the  facts  to  be  as  they  are  represented,  I  think  the  very 
last  of  these  theories  that  I  should  adopt,  would  be  the  one  first 
suggested.  I  think  my  choice  would  lie  between  the  other  two,  and 
would  rather  be  for  the  third.  However,  it  is  not  material  which  is 
the  correct  view,  because,  as  I  understand,  8,000Z.  was  paid  in 
discharge  of  the  legacies  to  Messrs.  Hole  out  of  the  8,700Z.,  and  the 
deed  contains  a  statement  that  the  Messrs.  Hole  concur  in  releasing 
the  Cory  Barton  estate.  On  the  face  of  that  statement  they  do  not, 
it  is  true,  allude  to  that  payment ;  however,  *if  the  fact  be  that  out 
of  the  8,700Z.,  8,000{.  was  paid  to  the  legatees,  with  200Z.  more  after- 
wards, and  that  at  a  subsequent  period  Mr.  Thomas  paid  out  of  his 
money,  or  at  all  events  paid  the  4,0002.,  I  think  I  ought  to  come 
to  the  conclusion  that  there  was  no  intention  to  make  this  appoint- 
ment for  the  benefit  of  the  plaintiff,  but  that  the  intention  was  either 
for  the  benefit  of  Mr.  Thomas,  in  fraud  of  the  power,  or  what  would 
be  in  a  sense  also  for  the  benefit  of  Mr.  Tiiomas,  for  the  benefit  of 
the  estate,  by  freeing  it  from  the  charges. 

The  plaintiff  does  not  suggest  that  any  thing  was  said  by  her 
father  that  he  had  intended  to  appoint  to  her  for  her  benefit.  But 
sorely,  if  the  father  had  so  intended,  he  would  in  some  of  his  com- 
TDunications  have  stated  it.  If  he  communicated  any  thing  to  her, 
he  must  have  communicated  to  her  that  it  was  his  intention  to 
benefit  her,  if  that  was  his  intention.  She  does  not  appear  to  have 
considered  that  she  was  to  benefit.  Then,  after  she  married,  there 
was  no  communication  to  Mr.  Hardingham  on  the  subject.  If  the 
3,700Z.  were  really  in  the  father's  hands  as  trust  money,  it  would  be 
a  strange  thing  that  no  notice  of  that  fact  should  be  given  to  the 
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husband.  By  tlie  settlement  the  father  covenanted  to  pay  10,000Z., 
and  to  settle  on  his  daughter  200Z.  a  year  in  the  mean  time.  That 
was  what  he  meant  for  her  provision ;  and,  pHmd  facie,  it  would  be 
in  satisfaction  of  the  previous  provision.  But  then  it  is  said  that, 
in  cases  where  the  question  has  arisen  as  to  legacies,  the  Court  has 
looked  at  the  circumstances  of  variation  in  interest  or  time,  which 
would  rebut  the  presumption  of  satisfaction.  But  here  the  claim  of 
Mrs.  Hardingham,  if  she  had  one,  is  for  dJOOl.  Now,  the  10,000L 
is,  it  is  true,  not  due  at  the  death  of  the  father,  but  twelve  months 
after,  and  in  the  meantime,  instead  of  interest,  he  covenants  to  pay 
to  his  ^daughter  2002.,  which  is  much  more  than  the  interest  of 
8,700Z.  Can  it,  under  these  circumstances,  be  supposed  that  it  was 
the  intention  of  the  parties  that  the  8,700Z.  was  to  remain  in  the 
hands  of  Mr.  Thomas  as  a  trustee  for  his  daughter  ?  It  appears  to 
me  that,  on  the  ground  of  intention,  there  is  no  foundation  at  all 
for  the  claim ;  that  it  was  not  the  intention  of  the  plaintifif  himself, 
or  of  any  of  the  parties  to  the  transaction,,  that  any  benefit  should 
arise  to  her  from  the  appointment  of  the  Cory  Barton  estate  to  her, 
or  from  the  3,700/. 

The  next  point  is  as  to  the  election  of  Mrs.  Hardingham,  under 
the  will  of  her  father,  between  the  legacy  of  2,000Z.  bequeathed  by 
that  will,  and  the  other  claims  she  now  puts  forward  against  the 
estate  of  the  testator. 

Now,  this  is  not  like  the  case  of  a  legacy  to  A.,  a  married  woman, 
in  bar  of  the  dower  which  A.  may  take.    It  is  a  legacy  to  A.  in  bar 
and  discharge  of  all  the  claims  which  she  or  her  husband  may  make 
against  the  testator's  estate.     Whatever  were  the  rights  that  the 
husband   had,   no   legacy  given  to  his  wife  for  her  separate  use 
can  prejudice  his  claim  to  such  rights  as  he  has ;  if  he  chooses 
to  assert  them,  his  wife   cannot   prevent  him.    But   the   legacy 
being  given  in  bar  and  discharge  of   any   claim   which  the  wife 
or  her  husband  have,  if  the  husband,  claiming  by  the  marriage, 
insists  on  his  right  to  enforce  any  payments   due   to  him  from 
the  estate  of  Prockter,   then   the  2,000Z.   legacy,  so  far  as  there 
has  been  any  payment  of  it  to  the  plaintiff,  must  be  applied,  pro 
tanto,  in  recouping   the   estate  against  what  Mr.    Hardingham 
claims.    If  I  were  to  compel  this  suit  to  be  by  Mrs.  Hardingham 
alone,  I  should  be  in  fact  compelling  Mr.  Hardingham  to  sacrifice 
his  rights.    I  think,  therefore,  *it  is  not  necessary  that  the  bill 
should  have  been  by  Mrs.  Hardingham,  by  her  next  friend. 

On  the  question  of  the  costs  of  the  unsupported  statements  of 
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the  bill,  the  Vicb-Ghancbllor  was  of  opinion  that,  being  struck     hardino- 
out,  and  there  being  no  evidence   upon  them,   he   had   nothing  ,., 

before  him  to  show  whether  they  were  unreasonable  or  not.     He      Thomas. 
could  not  assume  them  against  the  plaintiff  to  have  been  absurd 
and    unreasonable,   and    could   not,   therefore,   distinguish    those 
costs  from  the  general  costs. 


VAUGHAN   V.  VANDERSTEGEN  (No.  3)  (I).  i854. 

(2  Drewry,  363—390 ;  S.  G.  23  L.  J.  Ch.  793 ;  2  W.  B.  599.)  "^jJIi'^  ^4"^' 

A  married  woman  had  a  life  estate  in  pei-soualty  to  her  separate  use,    „ 
with  a  general  power  of  appointment  by  will,  and,  in  default  of  appoint-  y..C.       ' 

ment,  over.    She  had  also  real  estate  similarly  settled,  except  that,  in        r  3^3  -1 
default  of  appointment,  the  ultimate  limitation  was  to  her  and  her  heirs, 
go  that  her  husband  should  not  be  benefited  by  the  curtesy. 

She  borrowed  money,  fraudulently  representing  herself  to  be  single,  and 
purported  to  execute  a  mortgage  of  some  of  the  settled  real  estate,  with  the 
ordinary  covenant  to  pay.  Afterwards,  she  by  will  appointed  her  freehold 
and  personal  estate  chiefly  to  her  children,  and  then  died : 

Held,  that,  by  the  fraud,  the  married  woman  made  the  appointed  estate 
liable  as  general  assets,  as  if  she  had  been  a  feme  sole  in  respect  of  it ;  and 
that  the  mortgagee  had  a  right  not  only  to  a  chai'ge  on  the  mortgaged  real 
estate  to  which  she  was  entitled  in  remainder,  but,  if  it  was  not  sufficient, 
he  was,  by  reason  of  the  fraud,  to  rank  as  a  creditor  on  her  general  assets, 
and  to  take  the  appointed  personal  fund,  if  there  was  not  enough  without. 

This  came  on  to  have  a  point  argued  not  raised  on  the  original 
hearing. 

Afr.  Baily  and  Mr.  Smythe,  for  Gates,  contended,  that 
assaming  the  appointment  of  Lady  Dunboyne  not  to  take  effect  in 
favour  of  her  creditors,  if  there  had  been  no  fraud,  yet  the  fraud 
practised  by  her  in  holding  herself  out  to  be  a  feme  sole,  would 
have  the  effect  during  her  life  of  depriving  her  of  the  benefit  of  her 
disability,  and  had  the  same  effect  as  regarded  those  who  claimed 
under  her  appointment ;  that  it  placed  her  in  the  same  position  as 
if  she  had  been,  what  she  represented  herself  to  be,  a  feme  sole. 
Consequently,  her  appointment  enured  by  reason  of  the  fraud  for 
the  benefit  of  the  creditors.     [They  cited  Savage  v.  Foster  (2) ;  Stead 

(1)  See  this  case  reported  on  the  it  is  said  by  James,  L.  J. :  *'  It  is  not 

principal    point,    ante^  p.   65.       The  easy  to  see  on   what    principle    the 

facts  there  stated  are  sufficient  for  the  fraud  could  alter  the  nature  of  the 

purpose  of  the  point  on  which  the  case  property  subject  to  appointment  or 

was    here    further  argued.     In   The  affect  l^e  appointees " ;    but  see  the 

L<mdon  Chartered  Bank  0/  Australia  y,  note,  ante,  p.  65,  on  the  law  as  now 

Lempriire  (1873)  L.  B.  4  P.  C.  at  altered  in  these  cases.— 0.  A.  S. 
p.  596,  42  L.  J.  P.  C.  49,  29  L.  T.  186,  (2)  9  Mod.  od. 
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-Vauohan  v.  Clay{\)  ;  Jones  v.  Kearney  (2) ;  Hughes  v.  Wells  (3) ;  Wright  v. 
\Ji>ER'  Snowe  (4) ;  Cory  v.  Gertcken  (6)  ;  Orerton  v.  Banister  (6) ;  Stikeman 
8TEGEN.      y^  Dawson  (7),  and  other  cases.] 

[  364  ]  JV/r.  Glasse,  for  Mr.  Waugh,  another  creditor,  stated  that  his 

debt  was  created  in  1842,  before  the  marriage  with  Lord  Dunboyne, 
and  as  her  husband  survived  her,  the  debt  was  payable  out  of  her 
general  estate ;  therefore  the  execution  of  the  power  would  enure 
for  the  benefit  of  the  creditor:  Woodman  v.  Chapman  {s). 

Mr.  Willcock  [and  Mr.  Faber],  for  Harvey  and  wife  : 
[  865  ]  *     ♦    Fraud  cannot  have  a  greater  eflfect  than  any  contract  she 

could  make.     (He  referred  to  Kellaway  v.  Johnson  (9).) 

[  366  ]  Mr.  Ellis  appeared  for  the  trustees  of  the  settlement. 

Mr.  Daniell  and  Mr.  Greene,  for  the  plaintiflfs  : 
If  the  fraud  had  been  discovered  during  the  life  of  Lady 
Dunboyne,  it  may  be  that  the  Court  would  have  interfered  to  act 
upon  her  so  far  as  it  could.  But  now  that  she  is  dead,  and  new 
rights  have  arisen  in  third  persons,  how  can  they  be  affected  ?  The 
proposition  on  the  other  side  is,  that  by  fraud  Lady  Dunboyne 
could  acquire  a  power  of  disposition  which  she  had  not  by  law. 
How  can  such  a  proposition  be  maintained  ?  (They  referred  to 
Derbishire  v.  Home  (JO).)     *     *     * 

Mr.  Baily,  in  reply,  [cited  Dowell  v.  Dew  (ii)]. 

Juiyi.       The  Vicb-Chancellor  : 

[  367  ]  Sometime  after  I  had  pronounced  my  opinion  on    the   first 

argument  of  this  case  of  Vaughan  v.  Vanderstegen,  two  cases  were 
mentioned  by  counsel  which  were  considered  to  be  authorities  in 
favour  of  an  opposite  conclusion  to  that  at  which  I  had  arrived. 
The  conclusion  at  which  I  had  arrived  was,  that  property  appointed 
by  a  married  woman  under  a  power  was  not  liable,  in  the  ordinary 
case,  to  her  (so  called)  debts  contracted  by  her  during  coverture. 
I  have  examined  the  two  cases  which  have  been  cited,  and  I  have 


(1)  28  B.  B.  169  (4  Bubs.  550). 

(2)  58  B.  B.  249  (1  Dr.  &  War.  134). 
(8)  89  K.  B.  651  (9  Hare,  749). 

(4)  79  B.  B.  220  (2  De  G.  &  Sm.  321). 

(5)  17  R  B.  180  (2  Madd.  40). 

(6)  frl  R  B.  386  (3  Hare,  503). 


(7)  75  B.  B.  47  (1  De  G.  &  Sin.  90). 

(8)  10  R  B.  666  (1  Camp.  189). 

(9)  59  B.  R  511  (5  Beav.  319). 

f  10)  98  B.  B.  52  (3  D.  M.  &  G.  80). 
(U)  57  B.  B.  363  (1  Y.  &  C.  C.  C. 


345). 
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reconsidered  the  whole  subject;  and  the  result  is,  that  I  find 
myself  entirely  confirmed  in  the  opinion  which  I  before  ex- 
pressed on  the  general  question.  At  the  same  time,  I  was  led  to 
think,  that,  consistently  with  the  view  which  I  entertained  on  the 
general  question,  there  were  certain  circumstances  attending  the 
cases  of  two  of  the  persons  claiming  to  be  creditors,  namely,  Mr. 
Gates  and  Mr.  Waugh,  which  might  entitle  them  to  stand  on  a 
different  footing  from  ordinary  creditors,  or  persons  claiming  to  be 
ordinary  creditors ;  and  I  was,  therefore,  desirous  that  the  matter 
should  be  re-argued  on  that  point ;  and  the  argument  naturally  led 
to  something  of  re-argument  of  the  whole  case,  which  I  did  not 
discourage,  because  I  was  very  glad  to  be  assisted  by  counsel  in  the 
matter.  I  will  now  state  my  opinion  with  regard  to  those  two 
claimants,  premising  some  observations  on  the  general  question  in 
addition  to  those  which  I  made  on  a  former  occasion. 

That,  as  a  general  rule,  a  married  woman  cannot  contract  an 
ordinary  debt,  is  a  proposition,  I  apprehend,  too  clear  to  admit  of 
any  controversy.  If  a  person  lends  money  to  a  married  woman, 
whether  it  be  lent  to  her  on  bond  or  note,  or  on  mere  verbal 
promise  to  pay,  or  if  he  sells  her  goods,  he  cannot  recover  the 
money  lent,  or  the  *value  of  the  goods  supplied,  from  her,  either 
daring  the  coverture  or  after  she  becomes  a  widow,  in  case  she 
survives  her  husband.  Nor  can  he  recover  it  after  her  death  from 
her  executors  or  administrators.  If  the  goods  supplied  are  goods 
necessary  to  maintain  her  in  the  condition  of  life  in  which  she 
stands,  her  husband  having  omitted  to  supply  her  therewith,  or  if 
the  money  be  lent  to  her  for  the  purpose  of  procuring  such  neces- 
saries, the  debt  is  the  debt  of  the  husband — the  husband  is  liable 
for  it — it  is  not  the  debt  of  the  wife.  If  he  supplies  her  with  goods 
beyond  what  are  necessaries,  having  regard  to  her  condition,  or 
lends  her  money  beyond  that  point,  he  cannot  recover  it,  either 
from  the  husband  or  from  the  wife ;  at  all  events  the  wife  is  not 
liable.  That  general  proposition,  I  apprehend,  does  not  admit  of 
any  controversy ;  and  the  case,  which  is  frequently  referred  to  in 
the  books  as  an  exception  to  that,  like  every  other  exception, 
founded  on  a  special  reason,  establishes  the  rule.  I  mean  the  case 
where,  by  the  custom  of  London,  a  married  woman  carries  on  a 
trade  on  her  own  account  exclusively,  her  husband  not  in  any  way 
interfering  with  it;  by  the  custom  of  London,  for  that  special 
reason,  a  married  woman  can  contract  a  debt.  But,  as  I  have  said, 
that  exception,  founded  on  a  special  reason,  in  fact  establishes  the 
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general  rule.  And  tbis  general  rule  is  not  merely  a  rule  of  law,  it 
is  a  rule  of  equity.  A  court  of  equity  regards  that  rule  just  as 
much  as  a  court  of  law  does,  subject  to  the  exception  of  the  special 
case  of  property  settled  to  the  separate  use  of  a  married  woman, 
which  I  will  consider  in  a  moment.  If  the  assets  of  a  married 
woman  are  being  administered  in  a  court  of  equity,  a  person, 
claiming  as  a  creditor  by  reason  of  a  contract  she  has  made  during 
her  coverture  for  money  lent  or  goods  supplied,  could  never  be 
allowed  to  stand  as  a  creditor  against  her  general  assets. 

But  a  court  of  equity  has  established  this  well  known  principle, 
that  property  may  be  so  settled  to  the  separate  use  of  a  married 
woman,  that,  in  respect  of  the  property  thus  settled,  she  is,  in  fact, 
constituted  dkfeme  sole.    In  respect  of  that  particular  property,  but 
only  to  the  extent  of  property  so  settled,  she  is  regarded  as  a,feui€ 
sole,  having  all  those  rights  and  incidents  which  a  feme  sole  has  in 
respect  of  her  property, — the  right  of  enjoying  the  property,  the 
right  of  disposing  of  the  property  as  she  pleases,  and  the  right  and 
capacity  to  contract  debts  in  respect  of  such  property,  that  is, 
payable  out  of  such  property.     But,  of  course,  her  condition  as  a 
feme  sole,  or  as  being  regarded  in  the  light  of  &feme  sole,  is  limited 
entirely  by  the  extent  of  the  property  which  is  thus  settled  to  her 
separate  use ;  and  if  property  be  settled  to  her  separate  use  and 
she  contracts  debts,  so  far  as  the  property  settled  to  her  separate 
use  will  extend  it  will  be  liable  to  pay  her  debts ;  but  any  other 
property  she  is  owner  of,  whether  real  or  personal,  would  not  be 
liable  to  pay  those  debts,  any  more  than  if  she  had  no  property  at 
all  settled  to  her  separate  use. 

Then  comes  the  question,  which  was  in  fact  the  point  mainly 
argued — the  question,  whether  property  which  is  made  subject  to  a 
power  of  appointment  by  a  married  woman  is  property  settled  to 
her  separate  use  ?  It  was  contended,  that  if  property  is  limited 
subject  to  a  power  of  appointment  by  a  married  woman,  that 
property  is  property  standing  settled  to  her  separate  use,  and  the 
argument  in  support  of  it  (I  think  I  may  say  the  only  argument, 
bufc  certainly  the  main  argument  in  support  of  it)  was  this,— that 
if  she  have  a  power  of  appointment,  she  may,  by  the  exercise  of 
that  power,  dispose  of  the  property  without  the  intervention  of  her 
husband ;  and  therefore  it  is  property  settled  to  her  separate  use. 
*In  fact,  the  argument  stands  thus  :  property  settled  to  the  separate 
use  of  a  married  woman  may  be  disposed  of  by  her  without  the 
mtervention  of  her  husband;  property  which  she  has  the  power  to 
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appoint  may  be  disposed  of  by  her  without  the  intervention  of  her 
husband ;  therefore  the  one  is  the  same  thing  as  the  other,  that  is, 
that  there  being  two  things  which  have  one  quality  or  incident  in 
common,  therefore  they  are  the  same  thing.  Now  that  is  reasoning 
which  I  confess  I  cannot  accede  to. 

Let  us  consider  the  matter  a  little  further.  When  it  is  contended 
that  property  which  is  subject  to  the  appointment  of  a  married 
woman  under  a  power  given  to  her  is  property  settled  to  her  separate 
use,  does  the  proposition  mean  this, — that  while  the  power  exists, 
and  before  it  has  been  exercised,  it  is  property  settled  to  her 
separate  use  ?  Suppose  property  is  limited  to  a  married  woman  for 
her  life,  with  a  limitation  to  her  children,  and  in  default  of  children 
living  at  her  death,  or  in  default  of  issue  living  at  her  death,  then 
it  is  limited  to  such  uses  or  upon  such  trusts,  or  for  the  benefit  of 
such  persons  as  she  shall  by  deed  or  will  appoint,  or  as  she  shall 
by  will  appoint.  Does  the  proposition  mean  that,  in  that  state  of 
things,  when  nothing  has  been  done,  the  property  then  stands 
settled  to  her  separate  use  ?  I  suppose  that  must  be  the  meaning 
of  the  proposition,  because  the  argument  is,  that  she  has  power  to 
dispose  of  it  independently  of  her  husband,  and  for  that  reason  it 
is  property  settled  to  her  separate  use.  Therefore  when  the 
proposition  is  examined  it  must  mean  that  when  property  is  subject 
to  her  appointment,  before  she  has  exercised  the  power  at  all,  it 
stands  limited  to  her  separate  use,  because  she  may  dispose  of  it  by 
exercising  the  power  without  the  intervention  of  her  husband. 

Now,  let  us  consider  that  for  a  moment.  In  the  first  place,  is  it 
settled  to  her  use  at  all  ?  Take  the  case  of  a  man ;  a  man  has  a 
power  of  appointment.  Is  that  property  limited  to  his  use  ?  Clearly 
not.  And  it  signifies  nothing  whether  the  donee  of  the  power  is  a 
man  or  a  married  woman  ;  in  neither  case  is  the  property  limited 
to  the  use  of  the  donee  of  the  power.  If  it  is  not  limited  to  the  use 
of  the  married  woman  at  all,  which  of  course  it  is  not,  how  can  it 
be  limited  to  her  separate  use  ?  I  confess  it  appears  to  me  a  pro- 
position which  requires  only  a  little  consideration  to  show  how 
entirely  untenable  it  is.  How  can  property  stand  settled  to  the 
separate  use  of  a  married  woman  when  it  does  not  stand  settled  to 
her  use  at  all?  Now  this  may  be  placed  in  a  more  obvious,  and 
perhaps  more  striking  light,  by  just  taking  this  very  case  of  Lady 
Dunboyne  which  is  now  before  me.  Here  was  property  limited  to 
the  use  or  for  the  benefit  of  a  married  woman  for  her  life,  and  after 
her  death,  in  the  event  of  there  being  no  children  (it  is  no  matter 
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whether  there  be  the  intervention  of  children  or  not),  it  is  to  go  as 
she  shall  by  will  appoint.  Now,  how  is  it  possible  to  say  that  that 
reversion  or  remainder,  expectant  on  her  death,  stands  limited  to 
her  separate  nse  ?  It  is  true  it  has  one  of  the  incidents  of  property 
limited  to  her  separate  use,  namely,  that  she  may  dispose  of  it  (but 
only  by  a  particular  act  and  in  a  particular  manner)  without  the 
intervention  of  her  husband.  But  has  it  the  other  incidents  of 
property  limited  to  the  separate  use  ?  Can  she  deal  with  it  as  she 
likes?  If  property  is  limited  to  the  separate  use  of  a  married 
woman  she  may  deal  with  it  in  any  way  in  which  a  feme  sole  or  a 
man  may  deal  with  it.  But  that  is  not  the  case  here.  She  cannot 
enjoy  it,  she  cannot  dispose  of  it,  except  by  doing  a  particular  act. 
In  short,  it  is  no  more  property  settled  to  her  separate  use  than 
property  which  is  her  own  fee  ^simple  estate.  The  mere  incident 
of  its  being  disposable  by  a  particular  act  without  the  intervention 
of  her  husband  cannot  make  it  property  settled  to  her  separate  use. 
But  look  a  little  further.  The  doctrine,  that  property  may  be 
settled  to  the  separate  use  of  a  married  woman,  is  a  doctrine 
exclusively  of  a  court  of  equity.  It  was  created  by  a  court  of 
equity ;  it  is  exclusively  cognizable  by  a  court  of  equity.  A  court 
of  law  knows  no  more  about  the  doctrine  of  property  settled  to  the 
separate  use  of  a  married  woman  than  it  does  of  an  equity  of 
redemption,  or  of  any  other  matter  which  is  exclusively  the  creation , 
and  within  the  jurisdiction,  of  a  court  of  equity.  Now,  if  that  be 
so,  take  an  ordinary  case.  I  will  take  the  case  of  real  estate, 
because  that  may  stand  limited  to  uses,  so  as  to  admit  of  the  limita- 
tion of  legal  estates  in  remainder.  Suppose  real  estate  limited  to 
the  use  of  a  married  woman  for  life,  and  after  her  death  to  the  use 
of  such  persons  as  she  shall  by  deed  or  will  appoint,  or  as  she  shall 
by  will  appoint,  with  a  limitation  in  default  of  appointment  to  the 
use  of  a  stranger  in  fee.  These  are  legal  estates,  with  a  legal 
power.  If  she  exercises  the  power,  the  estates  which  she  creates  by 
the  exercise  of  the  power  are  legal  estates.  The  power,  and  the 
exercise  of  the  power,  and  the  estates  created  under  it,  are  under 
the  exclusive  jurisdiction  and  cognizance  of  a  court  of  law.  But 
the  proposition  is,  that  because  it  is  a  power  which  she  may 
exercise  without  the  intervention  of  her  husband,  the  remainder  is 
settled  to  her  separate  use.  If  it  be  so,  then  the  doctrine  of  separate 
use  in  a  married  woman,  and  of  her  being  regarded  as  a  fevi€  sole 
in  respect  of  property  so  settled,  so  far  from  being  the  exclusive 
doctrine  of  a  court  of  equity  (as  up  to  this  hour  has  been  invariably 
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asserted  or  assumed)  is  in  fact  eqnally  recognized  and  acted  upon  by 
courts  of  law. 

Now  really,  when  these  matters  are  considered,  it  appears  to  me, 
that  the  proposition,  that  a  power  of  appointment  in  a  married 
woman  is  property  settled  to  her  separate  use,  is  a  mere  confusion  of 
the  boundaries  between  property  and  power,  between  estate  and 
power,  which  now  at  least,  after  so  many  years  ani  centuries  of 
discussion,  I  conceive  to  be  clearly  established ;  and  if  we  introduce 
confusion  between  property  and  power,  we  really  unsettle  all  the 
principles  of  law  applicable  to  property.  An  estate  limited  either  to 
the  use  of  a  married  woman,  or  in  trust  for  a  married  woman, 
whether  it  be  for  life  or  in  fee,  is  the  married  woman's  property, 
just  as  it  is  in  the  case  of  a  man  or  9k  feme  sole ;  but  property  limited 
to  such  uses  or  upon  such  trusts  as  she  shall  appoint,  whether  it  be 
by  way  of  present  interest,  or  by  way  of  reversion  or  remainder,  is 
not  property  in  the  married  woman  at  all,  but  simply  power. 

Now,  as  this  was  the  point  on  which  the   argument  mainly 
turned,  I  would  wish  to  suggest  a  few  cases  of  the  most  ordinary 
occurrence,  without  searching  for  rare  and  uncommon  cases,  for  the 
purpose  of  illustrating  what  I  conceive  to  be  the  principle  applicable 
to  this  question.    Let  me  take  the  case,  first  of  all,  where  property 
is  limited  to  such  uses,  or  in  such  manner,  or  upon  such  trusts,  as 
a  married  woman  shall  appoint,  where  the  power  is  created  before 
her  marriage.     Let  me  take  the  case  of  real  estate  standing  limited 
to  the  use  (and  I  take  legal  estates  now  in  the  first  instance)  of  A. 
for   life,  with  remainder  to  A.'s  children,  and,  in  default  of  A.'s 
children,  with  remainder  to  such  uses  as  B.,  a/em^  sole^  shall  appoint. 
Or,  which  will  be  just  the  same  thing,  suppose  the  life  estate  is 
limited  to  the  use  of  B.,  2k  feme  sole^  with  a  limitation  to  her  children, 
and  in  default  of  children  to  such  uses  as  she,  t\\efeme  sole,  shall 
appoint,  and  she  is  still  *a  feme  sole — will  any  body  say  that  that 
remainder  or  reversion  is  limited  to  her  separate  use  ?    Nobody,  I 
presume,  will  contend  it  is  so.    In  that  state  of  things,  the  woman 
marries,  no  new  settlement  of  this  property  being  made.    Does  that 
marriage  make  this  power  suddenly  become  property  settled  to  her 
separate  use?   By  what  contrivance,  by  what  process,  is  that  done  ? 
Well,  here  then  we  have  the  case  in  which  property  in  remainder  or 
reversion  stands  limited  to  such  uses  as  a  married  woman  shall 
appoint,  she  having  had  the  power  before  she  married,  and  then 
having  married.    Is  this  property  settled  to  her  separate  use  ?   No ;  it 
has  not  been  contended  it  is;  and  yet  she  may  dispose  of  that, 
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independently  of  her  husband.    Therefore,  it  is  not  merely  because  it 
poBsesses  the  incident  of  being  disposable  by  the  wife  independently  of 
her  husband,  that  it  is  property  settled  to  her  separate  use ;  and  if  it 
be  a  legal  power,  it  cannot  be  her  separate  property,  because  a  court 
of  equity  has  nothing  to   do    with   it-a  court  of  law  alone  has 
cognizance  of  it.    Now,  instead  of  legal  estates  and  a  legal  power, 
suppose  the  estates  and  the  power  to  be  equitable,  the  case  being  lu 
all  other  respects  the  same.     Property  stands  limited  to  trustees  m 
trust  for  fifeme  sole  for  her  life,  or  in  trust  for  A.,  a  stranger,  for  his 
life,  and  after  the  death  of  the  tenant  for  life,  in  trust  for  such  uses 
as  the  feme  sole  shall  by  deed  or  will,  or  by  will  only,  appoint. 
Well,  before  her  marriage,  no  one  would  contend  that  such  reversion 
is  settled  to   her  separate  use.     Then  she  marries.    Upon   what 
principle  does  the  power  become  thereby  property  settled  to  her 
separate  use.    It  is  not  because  it  is  an  equitable  power  that  it 
becomes  property  settled  to  her  separate  use.   The  reason  why  a  court 
of  equity  deals  with  the  power,  and  the  estates  which  may  be  created 
by  its  exercise,  is  not  because  it  has  any  peculiar  jurisdiction  to 
enable  a  *married  woman  to  exercise  a  power  of  appointment.    A 
court  of  law  does  that.     That  a  married  woman  has  the  right  and 
capacity  to  exercise  a  power  of  appointment,  is  as  much  the  doctrine 
of  a  court  of  law  as  it  is  of  a  court  of  equity— it  is  not  necessary  she 
should  be  regarded  as  a  feme  sole,  in  order  to  do  that.     The  only 
reason  why,  in  the  latter  case,  a  court  of  equity  deals  with  it  is, 
that  the  estates  and  the  power  being  equitable,  they  are  under  the 
exclusive  jurisdiction  of  a  court  of  equity ;  but,  in  exercising  that 
jurisdiction,  a  court  of  equity  recognises  and  maintains  (just  as  a 
court  of  law   does)  the  broad   distinction  between  property  and 
power ;  what  a  court  of  law  regards  as  property  or  estate,  where 
the  limitations  are  legal,  that  a  court  of  equity  equally  regards  as 
property  or  estate,  where  the  limitations  are  equitable ;  and  what  a 
court  of  law  regards  as  power,  where  the  limitations  are  legal,  that 
a  court  of  equity  equally  regards  as  power,  where  the  limitations 
are  equitable ;  and  a  court  of  equity  can  no  more  regard  a  power 
of  appointment  vested  in  a  married  woman  as  property  settled  to 
the  separate  use  of  the  donee  of  the  power,  than  a  court  of  law  can 
regard  a  legal  power  vested  in  a  man  as  property  settled  to  the  use 
of  the  donee  of  the  power. 

Does  it  then  make  any  difiference  in  either  of  those  supposed 
cases — either  in  the  case  where  the  estates  are  legal,  or  in  the  case 
where  tliey  are  equitable  estates — whether  the  prior  life  estate  is  or 
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18  not  limited  to  the  separate  use  of  the  feme  sole  ?  Supposing  that 
property  stands  limited  to  trustees  only  during  the  life  of  ^feme  sole 
in  trust  for  her,  for  her  separate  use,  and  after  her  death  to  the  use 
of  such  persons  as  she  shall  appoint,  that  is  a  legal  power  over  the 
reversion  or  remainder  expectant  on  her  own  decease.  The  limita- 
tion  of  the  life  estate  to  her  separate  use  means,  that  it  shall  be 
independently  *of  any  husband  with  whom  she  may  afterwards 
intermarry.  But  the  remainder  or  reversion  is  limited  to  the  use 
of  such  persons  as  she  shall  appoint,  that  is,  not  limited  to  her 
separate  use.  Suppose  she  afterwards  marries,  that  does  not  alter 
the  nature  or  condition  of  the  reversion  or  remainder,  or  make  it  an 
estate  limited  to  her  separate  use ;  it  remains  just  what  it  was  before 
the  marriage.  The  life  estate  is  indeed  limited  to  her  separate  use, 
and  so  it  was  before  the  marriage ;  but  that  does  not  affect  the 
condition  of  the  remainder  or  reversion.  So,  it  is  the  same  thing  if 
the  remainder  or  reversion  is  merely  equitable.  Suppose  the  fee  is 
limited  to  trustees  in  trust  for  Ckfeme  sole  for  her  life  for  her  separate 
use,  independently  of  any  husband  with  whom  she  may  afterwards 
intermarry,  and,  after  her  death,  in  trust  for  such  persons  as  she 
shall  by  deed  or  will,  or  by  will  only,  appoint.  The  life  estate 
stands  settled  to  her  separate  use ;  but  no  one  will  contend  that  the 
reversion  is  so.  As  I  observed  before,  it  is  not  settled  to  her  use  at 
all,  she  has  merely  a  power  to  appoint  it.  If  she  marries,  her 
marriage  does  not  alter  the  nature  or  condition  either  of  the  life 
estate  or  of  the  reversion ;  each  remains  precisely  what  it  was  before. 
The  fact  of  the  life  estate  being  already  settled  to  her  separate  use, 
cannot  make  her  power  over  the  reversion  become,  by  her  marriage, 
property  settled  to  her  separate  use. 

Now  all  these  observations  apply  not  only  to  real  estate,  but  the 
same  doctrine  applies  precisely  with  regard  to  personal  property. 
Personal  property  may  be  settled  to  the  separate  use  of  a  feme  sole, 
that  is,  with  a  view  of  its  being  independent  of  any  husband  with 
whom  she  may  afterwards  intermarry ;  or  it  may  be  simply  settled 
to  her  use,  without  any  such  expression  of  its  being  settled  to  her 
separate  use  ;  or  it  mny  be  settled  to  such  *uses  or  purposes  as  she 
shall  appoint.  The  life  estate  may  be  settled  in  one  of  these  modes, 
and  the  reversion  in  another.  A  subsequent  marriage  does  not  make 
a  new  settlement  of  it,  so  as  to  make  that  which  was  not  before  settled 
to  her  separate  use,  become  property  settled  to  her  separate  use. 

If,  then,  a  power  of  appointment  vested  in  a  married  woman  is 
not  property  settled  to  her  separate  use,  where  the  power  was 
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created  before  her  marriage,  what  possible  difference  can  it  make  if 
the  power  be  created  after  the  marriage  ?    If  the  father  or  other 
relation  of  a  married  woman  devises  property  to  her  for  her  life, 
and  after  her  death  to  such  uses  as  she  shall  by  deed  or  will  appoint, 
so  that  the  power  is  a  legal  power,  that  power  is  no  more  property 
settled  to  her  separate  use,  than  it  would  have  been  if  the  devise 
had  been  made  before  the  marriage.     The  power  is  nothing  but  a 
power ;  it  is  not  an  estate ;  the  reversion  is  not  settled  to  her 
separate  use ;  it  is  not  settled  to  her  use  at  all.    And  it  is  precisely 
the  same  thing  if  the  power  given  to  the  married  woman  by  such  a 
devise  is  an  equitable  power.    Nor  can  it  make  the  slightest  difference 
in  the  nature  of  the  power  whether  it  be  created  by  marriage 
settlement  or  by  any  other  instrument.     In  every  case  a  power  of 
appointment  vested  in  a  married  woman,  however  or  whenever 
created,  is  a  power  only,  and  is  not  an  estate  or  property  vested  in 
the  donee  of  the  power,  and  cannot  be  property  settled  to  her 
separate  usa    True  it  is  she  may  dispose  of  it  without  the  inter- 
vention of  her  husband,  but  only  by  adopting  the  particular  method 
prescribed  by  the  power.     She  cannot  (as  she  may  do  with  respect 
to  property  settled  to  her  separate  use)  dispose  of  it  by  every  or  any 
instrument  or  mode  of  conveyance  or  disposition  as  freely  as  2k  feme 
sole  could  do  with  her  own  property  ;  *8he  is  strictly  confined  to  the 
mode  and  formalities  prescribed  by  the  power.    And  when  she 
exercises  the  power  in  favour  of  any  given  individual,  she  is  not 
giving  him  her  own  property,  but  only  nominating  him  as  the 
person  who  is  to  take  under  the  instrument  creating  the  power. 
And  her  capacity  to  exercise   the  power,   independently  of  her 
husband,  is  recognized  and  maintained  by  a  court  of  equity  as  well 
as  by  a  court  of  law,  not  upon  any  principle  or  notion  of  her  being 
regarded  as  a  feme  sole  (for  if  it  were  so,  a  court  of  law  could  not 
recognize  it),  but  upon  the  principle  that  a  married  woman  is  held 
by  all  Courts,  whether  of  law  or  equity,  to  be  as  capable  of  exercising 
a  power  of  appointment  as  9k  feme  sole  or  a  man. 

Now,  for  the  reasons  I  have  mentioned,  it  appears  to  me  that  it  is 
a  mistake  to  suppose,  that  because  a  married  woman  having  a 
power  of  appointment  may  exercise  that  power  independently  of  her 
husband  and  without  his  intervention  or  interference,  that  therefore 
the  properly  which  is  subject  to  that  power  is  property  settled  to 
her  separate  use.  And  if  it  be  not  settled  to  her  separate  use, 
although  in  the  view  of  a  court  of  equity  she  is  a  feme  sole  in 
respect  of  property  which  is  settled  to  her  separate  use,  and  may 
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(as  a  feme  sole  might  do)  contract  debts  payable  out  of  such 
properly,  she  cannot  contract  debts  (I  mean  in  the  ordinary  way, 
for  I  shall  have  to  advert  to  an  exception  presently) — she  cannot  in 
the  ordinary  way,  that  is,  by  her  mere  coutract,  incur  a  debt  payable 
out  of  property  over  which  she  had  a  mere  power  of  appointment, 
because  she  cannot  contract  a  debt  payable  out  of  her  general  assets, 
or  any  property  not  settled  to  her  separate  use. 

But,  notwithstanding  the  incapacity  of  a  married  woman  *io 
incur  a  debt  merely  by  her  contract,  yet,  it  is  well  established,  that 
a  married  woman  is  capable  of  committing  a  fraud,  and  is  liable  to 
be  visited  with  the  consequences  of  the  commission  of  such  fraud. 
The  case  of  Savage  v.  Foster^  that  was  cited  to  me,  in  the  9th 
volume  of  Modem  Beports,  and  several  other  cases,  have  clearly 
established  that ;  and  the  principle  applies,  not  only  to  the  acts  of  a 
married  woman  who  is  incapable  of  affecting  herself  in  the  ordinary 
way^by  contract,  but  applies  also  to  the  case  of  an  infant.  It  is  not 
necessary  for  me  to  consider  the  case  of  an  infant.  I  take  the  case 
of  a  married  woman.  In  the  case  of  Savage  v.  Foster^  a  married 
woman  was  entitled  to  an  estate  in  fee  simple  expectant  on  the  death 
of  her  mother.  Her  half-sister  was  about  to  be  married.  The 
married  woman  entitled  to  this  remainder  or  reversion  was  very 
anxious  to  promote  that  marriage,  and,  in  order  to  procure  the 
marriage  to  be  brought  about,  induced  her  mother  to  represent 
herself  as  the  owner  in  fee  of  the  estate,  though  she  was  only 
tenant  for  life,  the  married  woman  who  was  entitled  in  remainder 
suppressing  and  concealing  the  fact  of  her  own  title.  Accordingly, 
the  marriage  of  the  sister  was  brought  about  by  the  mother  convey- 
ing, as  if  she  were  the  owner  in  fee,  the  estate  to  the  intended 
husband.  Afterwards,  the  married  woman,  who  had  thus  induced 
her  mother  to  execute  this  conveyance,  became  a  widow,  and,  on  a 
bill  filed  by  the  husband  of  the  sister,  she  was  compelled  by  the 
Court  to  convey  the  estate.  It  was  held  to  be  a  fraud  in  her,  and 
the  Court  made  her  set  right  that  fraud ;  that  is,  visited  the  effect 
of  that  fraud  on  this  property  which  was  her  own  fee  simple  estate 
on  the  death  of  the  mother. 

Several  other  cases  were  cited,  which  it  is  not  necessary  to  go 
through,  in  which  the  principle  is  clearly  recognized  *that  a  married 
woman  is  not  only  capable  of  committing  a  fraud,  but  that  her 
property  is  liable  to  be  visited  with  the  consequences  of  that  fraud. 

Now  I  think  that  that  principle  applies  to  the  case  of  Mr.  Gates. 
When  the  case  was  first  before  me,  this  point  hardly  received  any 
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consideration ;  both  the  counsel  and  the  Court  were  so  much 
occupied  with  the  general  question,  that  it  hardly  received  any 
attention;  and,  without  sufficient  consideration  on  the  former 
occasion,  I  stated  shortly  I  did  not  see  any  thing  in  Mr.  Gates's  case 
to  distinguish  it  from  those  of  the  other  creditors.  But  a  recon- 
sideration of  the  question  brings  me  to  the  conclusion  that  Mr. 
Gates  stands  in  the  position  of  a  person  who  has  been  defrauded, 
who  has  advanced  5,000Z.  under  a  gross  fraud  committed  on  him  by 
the  married  woman.  Lady  Dunboyne ;  for  the  matter  stands  thus  : 
Lady  Dunboyne,  being  the  widow  of  Mr.  Vaughan,  contracted  a 
marriage  with  Lord  Dunboyne,  which,  by  the  Master's  report,  is 
found  to  have  been  a  valid  marriage.  For  reasons  which  are  not 
very  apparent,  and  which  it  is  not  necessary  to  enter  into,  she 
concealed  from  every  body,  among  the  rest  concealed  from  Mr. 
Gates,  the  fact  that  she  was  married.  She  represented  herself  to  be 
still  Mrs.  Vaughan,  the  widow  of  Mr.  Vaughan.  She  represented 
herself  to  be  what,  if  she  had  been  still  a  widow,  she  would  have 
been,  the  owner  of,  and  able  to  deal  with,  as  9k  feme  sole,  certain 
real  estate,  which  was  limited  to  her  in  fee,  subject  to  her  general 
power  of  appointment  by  will.  She  borrowed  5,000i.  of  Mr.  Gates, 
and  executed  what  purported  to  be  a  mortgage  to  secure  to  him  that 
sum.  She  executed  that  mortgage  of  course  in  her  name  and 
description  of  Mary  Ann  Vaughan,  widow.  After  that  transaction, 
and  about  a  year  or  two  after  the  marriage  with  Lord  Dunboyne, 
*she  went  through  another  ceremony  of  marriage  with  Lord 
Dunboyne,  and  that  second  marriage  was  avowed  and  treated  as  if 
it  were  the  only  marriage ;  but  it  has  been  found  by  the  Master, 
and  that  finding  is  not  challenged,  that  the  first  marriage  was  a 
valid  marriage.  It  was  therefore  admitted  by  Mr.  Gates's  counsel 
that  that  deed  could  not  prevail  as  a  mortgage.  Now,  supposing 
Lady  Dunboyne  had  survived  Lord  Dunboyne,  could  there  have 
been  the  least  doubt  but  that,  as  against  her,  this  Court  would  have 
given  relief  to  Mr.  Gates,  and  given  him  a  charge  on  that  very 
property  which,  by  having  become  again  a  widow.  Lady  Dunboyne 
was  the  absolute  owner  of?  I  cannot  entertain  the  smallest  doubt 
but  that,  if,  in  that  state  of  things.  Lady  Dunboyne  having  become 
a  second  time  a  widow,  on  the  death  of  Lord  Dunboyne,  Mr.  Gates 
had  filed  a  bill  against  her,  this  Court  would  not  only  have  made 
her  liable  to  pay  the  6,000Z.  back  to  Mr.  Gates,  but  would  have 
given  him  an  equitable  charge  on  that  very  property  which  she  had 
thus  purported  to  mortgage  to  him,  not  as  giving  effect  to  thQ 
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iustroment  she  had  executed  as  a  mortgage,  but  making  it  the 
foundation  of  creating  a  charge,  which  it  would  have  enforced  by 
compelling  a  legal  mortgage.  If  that  would  be  the  case  in  the 
event  of  Lady  Dunboyne's  surviving  Lord  Duiiboyne,  on  which  I 
confess,  after  fully  considering  it,  I  do  not  entertain  the  smallest 
doubt,  Lady  Dunboyne  not  having  become  a  widow,  having  died 
before  Lord  Dunboyne,  but  having  died  the  owner  of  this  very 
property  which  she  purported  to  mortgage  to  Mr.  Gates,  which 
property  descends  to  her  heir,  claiming  merely  as  a  volunteer 
through  her,  it  appears  to  me,  that  not  only  is  Mr.  Gates  entitled  to 
stand  as  a  creditor  of  Lady  Dunboyne  against  her  assets  generally, 
but  that  he  is  entitled  to  a  specific  charge  in  equity  on  the  very 
property  which  was  purported  to  be  mortgaged  to  him  ;  *that  is,  as 
I  should  have  given  this  effect  to  it  against  Lady  Dunboyne  if  she 
had  survived  her  husband,  I  ought  to  give  this  effect  to  it  as  against 
the  heir  of  Lady  Dunboyne,  who  merely  claims  through  her  by 
descent.  It  appears  to  me,  therefore,  that  Mr.  Gates  is  entitled  to 
be  declared  to  have  an  equitable  charge  for  his  5,0002.  as  against  the 
real  estate  which  purports  to  have  been  made  the  subject  of  that 
mortgage ;  and  if  that  property  should  not  be  sufficient  to  satisfy 
his  claim,  he  would  be  entitled  to  stand  as  a  creditor  on  her  general 
assets,  and  of  course,  if  a  creditor  on  her  general  assets,  then,  if  the 
general  assets  should  not  be  sufficient  (about  which,  however,  there 
is  not  the  least  apprehension,  I  believe),  then,  as  in  the  case  of  a 
feme  sole  or  a  man,  the  appointed  property  becomes  liable  to  supply 
any  deficiency.  If  a  man  or  a  feme  sole  had  borrowed  money,  and 
had  died,  what  would  be  applicable  first  ?  The  general  assets ;  and 
in  default  of  general  assets,  or  failing  general  assets,  or  in  case  of 
the  insufficiency  of  general  assets,  then  the  appointed  property 
would  be  available.  And  so,  it  appears  to  me,  the  same  principle 
would  prevail  here.  In  short,  consistently  with  the  view  I  take, 
that  property,  whether  real  or  personal,  limited  to  the  appointment 
of  a  married  woman,  is  not  her  separate  estate ;  consistently  with 
that,  if  her  general  assets  are  liable  to  pay  any  obligation  of  hers, 
then,  if  the  general  assets  fail,  the  property  which  she  has  appointed 
is  liable,  not  because  it  is  limited  to  her  se^mrate  use,  but  because, 
her  general  assets  being  liable,  if  the  assets  fail,  the  property 
appointed  becomes  liable,  as  it  would  in  the  case  of  afeine  sole  or  a 
man.  And  this  view  preserves  what  appears  to  me  to  be  the 
principle  and  justice  of  the  whole  doctrine  on  which,  in  any  case, 
you  apply  property  that  has  been  appointed  under  a  power ;  you 
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cannot  apply  it  until  you  have  exhausted  all  the  general  assets  of  the 
appointor.  *You  do  not  take  the  property  which  was  never  the 
appointor's  at  all,  and  which  he  has,  under  a  power,  appointed  to 
strangers ;  you  never  take  that  property  to  pay  the  debt  until  you 
have  taken  his  own  assets.  It  may  be  considered  somewhat  of  a 
stretch  to  apply  it  at  all  in  payment  of  the  debts  of  the  donee  of  the 
power,  but  that  doctrine  is  well  established,  and  the  same  doctrine 
applies  to  the  case  of  a  married  woman,  not  because  it  is  property 
settled  to  her  separate  use,  but  because,  as  in  the  case  of  a  man,  so 
in  the  case  of  a  married  woman,  on  failure  of  general  assets  which 
are  liable,  then  the  appointed  property  is  liable  also. 

There  is  one  other  case,  the  case  of  Mr.  Waugh.  His  case 
stands  on  a  totally  different  principle  from  that  of  Mr.  GaUSy 
but  it  stands  on  a  principle,  if  anything,  still  more  clear ;  for,  as 
I  now  understand  (which  I  was  not  aware  of  on  the  first  occasion), 
Mr.  Waugh  was  a  creditor  of  Lady  Dunboyne  before  her  marriage 
with  Lord  Dunboyne.  Now,  what  is  the  effect  of  a  single  woman 
owing  a  debt,  and  then  marrying  ?  So  long  as  the  coverture  lasts 
the  debt  may  be  recovered  from  the  husband,  but  as  soon  as  the 
coverture  ceases,  whether  the  coverture  ceases  by  the  death  of  the 
wife  or  by  the  death  of  the  husband,  from  that  moment  it  ceases 
to  be  the  debt  of  the  husband  and  remains  as  it  was  before,  the 
debt  of  the  wife,  payable  of  course  out  of  her  general  assets. 
Suppose  that  Lady  Dunboyne  had  survived  her  husband,  that 
debt  of  Mr.  Waugh,  which  was  her  debt  before  her  marriage, 
would  be  a  debt  recoverable  personally  from  her.  If  it  was  a 
debt  recoverable  by  an  action  at  law  before  the  marriage,  when 
the  marriage  ceased  it  would  be  recoverable  against  her  by  au 
action,  and  recoverable  at  her  death  against  her  executors,  and  in 
the  administration  of  her  assets  Mr.  Waugh  would  be  entitled  to 
be  admitted  *as  a  creditor.  Mr.  Waugh,  therefore,  stands  in  the 
situation  of  a  creditor  of  Lady  Dunboyne,  not  by  virtue  of  a  debt 
that  she  contracted  during  the  coverture,  but  a  debt  that  she  con- 
tracted before  her  coverture,  and  which  remains  a  debt  on  the 
cesser  of  her  coverture.  Mr.  Waugh's  debt  is  payable  out  of  her 
general  assets ;  and,  as  in  the  ordinary  case  of  a  man  or  a  feme 
sole,  if  the  general  assets  are  not  sufficient  to  pay  Mr.  Waugh's 
debt,  then  the  appointed  property  will  come  in  aid  when  you  have 
exhausted  all  the  general  assets.  The  general  assets  will  therefore 
be  applicable  in  the  usual  order.  First  of  all,  her  separate  estate, 
which  I  understand  is  very  small,  perhaps  almost  nothing.     Then 


VOL.  C] 


1854.    CH.    2  DREW.  384—885. 


187 


will  be  applicable  her  general  assets  in  the  usual  order  of  priority, 
that  is,  her  personal  estate  first.  If  there  were  any  choses  in 
action,  which  her  husband  had  not  recovered,  which  remain  her 
personal  estate,  or  any  leasehold  estates  which  remain  her  personal 
estate  which  the  husband  had  not  made  his  own,  whatever  personal 
estate  there  was,  that  will  be  liable.  Then  will  come  her  general 
real  estate  which  she  has  not  appointed.  If  those  are  insufficient, 
then  the  appointed  property  will  come  in  aid.  If  I  am  not  mis- 
taken about  the  property,  there  will  be  no  necessity  to  come  on 
the  appointed  property,  there  will  be  enough  without ;  but  I  am 
stating  what  I  conceive  to  be  the  principle  on  which  the  debts 
would  be  payable. 

I  will  now  state  my  view  with  respect  to  the  two  cases  which 
were  cited,  and  which  I  have  not  yet  adverted  to,  viz.  Stead  v. 
Clay  (l)  and  Shipton  v.  Rawlins  (2). 

I  would  first,  however,  observe,  that  if  a  woman  before  her 
marriage  is  an  executrix  or  an  administratrix,  or  a  trustee,  having 
trusts  to  execute  or  having  assets  to  administer,  if  she  afterwards 
marries,  and  a  devastavit  or  *a  breach  of  trust  is  committed  during 
coverture,  the  husband  is,  pi-imd  facie,  liable  for  that  devastavit ; 
for  it  is  assumed,  in  the  absence  of  anything  shown  to  the  contrary, 
that  he  was  a  party  to  that  devastavit ;  he  is  liable  for  it.  When 
the  coverture  ceases,  supposing  the  wife  should  survive  the  husband, 
pHrnd  facie  the  liability  of  the  husband  ceases,  unless  he  was  himself 
actually  a  party  to  the  devastavit.  But  if  the  husband  was  no  party 
to  the  devastavit^  the  wife's  liability  remains  after  the  cesser  of  the 
coverture;  and  in  the  case  of  Adair  v.  Shaw  (3),  a  well-known  case 
in  Schoales  &  Lefroy,  Lord  Bedbsdalb  went  so  far  as  to  deter- 
mine this,  that  after  the  coverture  the  wife  was  liable  for  the 
devastavit^  even  though  committed  by  her  husband  during  the 
coverture.  But  in  Cloitgh  v.  Dixon  (4),  the  late  Yice-Chancellob 
OF  England  expressed  some  doubt  whether  Lord  Bedesdalb's 
reasoning  was  satisfactory,  and  whether  the  wife  after  the 
cessation  of  the  coverture  ought  to  be  liable  for  a  devastavit  which 
was  not  her  act,  but  the  act  of  her  husband.  But  nobody  ever 
doubted  that  if  the  wife  committed  the  devastavit  she  would  be 
liable  after  the  coverture  ceased.    Whether  the  husband  would  be 


(1)  28  B.  R  169  (4  Bubs.  550). 

(2)  See  post,  p.  190. 

(3)  1  Sch.  &  Lef.  243.  This  point 
has  since  come  before  the  Court  of 
Appeal   in    England:    see    Soady  y. 


Turnlall  (1866)   L.   R.  1  Ch.  494.— 
O.  A.  S. 

(4)  Eeport«d  under  the  title  of 
Clough  V.  Bond  in  45  R.  E.  314  (3 
My.  &  Cr.  490). 
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liable  or  not  is  not  material ;  the  wife  woald  be  liable.  And  so  if 
the  coverture  ceases,  not  by  the  death  of  the  husband  but  by  the 
death  of  the  wife,  the  wife's  property  would  be  liable.  I  mention 
this  for  the  purpose  of  explaining  the  grounds  on  which  I  consider 
Shipton  V.  Rawlins  to  stand. 

Now  Stead  v.  Clay  (1)  was  cited  as  an  authority  contradicting 
the  general  proposition,  that  a  married  woman  cannot,  by  her 
contract,  incur  an  ordinary   debt  during  her  coverture,  payable 
out  of  property  over  which  she  has  a  mere  power  of  appointment. 
Now,  in  that  case,  the  husband  of  the  married  woman,  a  person 
of  the  name  of  Liddard,  had  become  a  bankrupt,  and  being  a 
bankrupt  *he  had  withdrawn  his  furniture  and  some  other  pro- 
perty from   the    creditors,   sold   it,   transferred    the  proceeds  to 
Rothschild's  house  at  Paris,  and  caused  the  money  to  be  invested 
in  French  rentes.     He  had  afterwards  transferred  the  rentes  into 
the  name  of  his  wife,  and  he  and  his  wife  had  gone  to  Paris  and 
resided  there.     It  appears,  that  under  a  settlement  which  had 
been  made  by  the  father  of  the  said  wife,  a  sum  of  1,5002.  Consols 
stood  limited,  so  that  after  a  life  estate  in  Mrs.  Liddard  she  had  a 
power  of  appointment  over  that  1,5002.  by  deed  or  will ;  and  in 
default  of  appointment  it  was  limited  to  Mrs.  Liddard,  her  executors 
and  administrators.    Besides  that  property,  there  were  some  Long 
Annuities,  592.  a  year  and  1,0002.  Reduced  stock,  which,  under  the 
marriage  settlement  of  Mr.  and  Mrs.  Liddard,  were  also  limited  in 
reversion  to  the  appointment  of  Mrs.  Liddard.     Mrs.  Liddard  made 
a  will,  by  which,  as  it  was  alleged,  she  had  exercised  her  power  as 
to  the  latter  property,  but  had  not  exercised  her  power  as  to  the 
1,5002.  Consols,  under  the  father's  settlement.    If  she  had  not 
exercised  the  power,  as  it  was  alleged  she  had  not,  the  property 
became  hers ;   if  the  husband  survived  her  it  became  his  by  his 
marital  right ;  but  as  he  was  an  uncertificated  bankrupt,  it  vested 
in  the  assignee  for  the  benefit  of  the  creditors.     The  bill  was  filed 
by  the  assignee  of  the  husband  against  Susannah  Clay  and  other 
persons  claiming  under  the  wife's  will,  alleging  that  there  was  an 
appointment  executed  as  to  the  funds  under  the  marriage  settle* 
ment,  that  is,  the  1,0002.  Reduced  and  the  Long  Annuities,  but  no 
appointment  of  the  1,5002.  Consols;  and  the  claim  made  by  the 
bill  was  this,  that  the  1,5002.  Consols  belonged  to  the  assignee  in 
right  of  the  bankrupt,  who  was  entitled  to  it  in  right  of  his  wife, 
as  in  default  of  appointment.     The  case  came  before  Sir  Anthony 
(1)  28  R  E.  169  (4  Ruse.  550). 
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Hart,  upon  a  motion  to  restrain  Susannah  Clay,  who  was  appointed 
executrix  *  under  the  wife's  will,  to  restrain  her  from  taking  these 
funds  over  to  France  and  disposing  of  them.  Sir  Anthony  Hart 
took  this  view.  He  restrained  the  transfer  of  the  1,5002.  stock, 
because,  according  to  the  representations,  that  actually  belonged 
to  the  assignee  of  the  bankrupt ;  but  he  refused  even  the  interim 
injunction  as  to  that  which  was  appointed.  Now,  stopping  there, 
what  does  that  show?  It  shows,  in  the  broadest  possible  way, 
that  in  the  view  of  a  most  eminent  and  experienced  Judge,  one 
thoroughly  versed  in  the  principles  of  equity,  a  married  woman 
cannot  by  any  act  of  her  own,  during  the  coverture,  contract  a 
debt  affecting  the  property  over  which  she  has  a  mere  power  of 
appointment,  and  that  there  is  no  ground  for  the  notion  of  its 
being  settled  to  her  separate  use,  because  if  it  was,  of  course  it 
would  be  liable  to  her  obligations  and  debts. 

As  far  as  I  can  make  out,  upon  examining  the  record  and  the 
amendments  made,  the  case  as  presented  to  Sir  Anthony  Hart 
differed  from  what  was  presented  afterwards  to  Lord  Lyndhurst 
on  appeal.  He  either  had  not  had  it  presented  to  him,  as  it  turned 
out  to  be  when  it  came  before  Lord  Lyndhurst,  or  he  did  not 
8n£Qciently  consider  that  it  was  not  the  case  of  a  married  woman 
incurring  a  debt  by  her  mere  contract,  but  the  case  of  a  married 
woman  who  was  a  party  to  a  fraud.  The  case  came  before  Lord 
Lyndhurst;  and  then  it  appeared  that  Mrs.  Liddard  had  in  fact 
appointed  both  the  1,500/.  under  the  one  settlement,  and  the  other 
funds  under  the  other  settlement.  Sir  Anthony  Hart,  if  he  had 
known  that  she  had  appointed  both,  would  doubtless  have  refused 
the  injunction  as  to  all.  Lord  Lyndhurst  granted  the  injunction 
as  to  all.  Why?  Lord  Lyndhurst  does  not,  in  his  judgment, 
allude  to  the  question  as  to  the  capacity  of  a  married  woman  to 
contract  debts,  nor  to  the  question,  ^whether  property  over  which 
she  has  a  power  of  appointment  is  property  settled  to  her  separate 
use;  but  merely  says  that  there  is  good  reason  to  suppose  that 
the  French  rentes  which  had  been  transferred  to  the  wife,  and 
which  she  had  transferred  to  her  sister,  were  the  bankrupt's  pro- 
perty, that  is,  the  property  of  the  bankrupt's  creditors,  the 
abstraction  of  which  was  a  fraud,  to  which  fraud  the  wife  was  a 
party;  and  therefore,  without  deciding  any  right,  he  would  not 
allow  the  property  to  be  taken  away  by  the  appointee  of  the  wife 
till  the  questions  as  to  the  rights  of  the  parties  should  be  decided 
on  the  hearing  of  the  cause.    Now   that  case  does  not,  in  the 
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smallest  degree,  establish  the  proposition,  that  property  which  is 
liable  to  a  married  woman's  appointment  under  a  power  is  pro- 
perty settled  to  her  separate  use;  nor  tlie  proposition,  that  such 
property  is  liable  to  pay  any  debts  which  she  may  have  purported 
to  have  contracted  or  incurred  by  her  mere  contract,  during  the 
coverture. 

Now  take  the  case  of  ShipUm  v.  Ratvlin8(i).  That  case,  as 
ultimately  decided  by  Sir  John  Stuart,  is  not  reported,  I  believe, 
anywhere;  but  it  is  reported,  on  an  interlocutory  application,  in 
the  4th  Hare.  In  that  case,  a  widow,  under  her  first  husband's 
will,  was  entitled  for  her  life  to  the  income  of  certain  leasehold 
property  held  under  a  renewable  lease  from  an  ecclesiastical  body, 
and  which,  subject  to  her  life  interest,  was  bequeathed  to  certain 
persons.  The  widow  had  also  a  power  of  appointment  over  the 
reversion  of  his  residuary  property.  She  was  one  of  the  trustees 
and  executors  under  his  will,  and  a  trust  was  imposed  upon  the 
life  interest  which  she  had  in  the  leasehold  property,  to  set  apart 
a  certain  sum  annually,  in  order  to  provide  a  fund  to  pay  for  the 
fines  or  renewals  of  the  leases  of  this  property.  The  widow  married 
a  second  husband,  and  upon  that  marriage  she  *settled  her  life 
interest  in  trust  for  herself,  for  her  separate  use.  She  still 
remained,  of  course,  a  trustee,  and  was,  in  fact,  the  acting  trustee 
and  executrix  under  the  will.  She  did  not  set  apart  the  renewal 
fund,  but  she  received  the  whole  life  interest ;  and  as  it  was  limited 
by  her  second  marriage  settlement  to  her  separate  use,  she  had  the 
whole  benefit  of  it.  It  was  not  the  husband's  devastavit,  because 
the  life  interest  out  of  which  the  renewal  fund  ought  to  have  pro- 
vided did  not  go  to  him,  but  by  the  very  terms  of  the  settlement 
that  life  interest  was  settled  to  her  separate  use ;  so  that  she,  apart 
from  her  husband,  and  as  a  feme  sole,  had,  during  the  marriage, 
committed  the  breach  of  trust  by  receiving  and  applying  the  whole 
of  the  life  income,  instead  of  setting  apart  a  sufficient  sum  to  answer 
the  renewals.  She  died,  and  after  her  death  the  persons  who  were 
entitled  in  reversion  to  the  ecclesiastical  property  under  the  first 
husband's  will  filed  their  bill  against  the  trustees  to  make  them 
responsible  ;  but  they  insisted  that  the  representatives  of  the  wife, 
who  was  the  acting  trustee,  and  had  received  and  applied  to  her 

(1)  4  Hare,   619,   reported  on  the  the  plaintiff  offering  to  waive  relief 

question  whether  the  suit  could  be  against  her  assets  in  respect  of  breaches 

maintained  in    the    absence    of   any  of  trust  committed  by  her  as  a  feme 

personal  representative  of  the  widow  eoie.—O,  A.  S. 
(under  the  Orders  of  August,  1841), 
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own  separate  use  the  whole  income  out  of  which  the  renewal  fund 
should  have  been  provided,  were  necessary  parties ;  and  Vice- 
Chancellor  Wioram  allowed  the  objection,  and  required  the 
representatives  of  the  wife  to  be  brought  before  the  Court;  and 
when  the  representatives  were  brought  before  the  Court,  Sir  John 
Stuart,  as  I  conceive,  most  properly,  held,  that  her  property  was 
liable,  and  of  course  the  property  over  which  she  had  a  power  of 
appointment  was  liable,  because  her  general  assets  were  liable. 
I  have  not  the  advantage  of  having  any  copy  of  the  judgment 
delivered  by  Sir  John  Stuabt,  and  therefore  I  cannot  say  what 
the  precise  ground  was  on  which  he  put  it.  If  he  put  it  on  the 
ground  that  the  reversion  was  settled  to  her  separate  use  because 
she  had  a  power  of  appointment  *over  it,  I  should  take  the  liberty 
of  entirely  disagreeing  with  him,  for  the  reasons  I  have  mentioned ; 
but  I  have  no  reason  to  suppose  he  put  it  on  that  footing.  I  take 
for  granted  that  he  put  it  on  the  footing  that  this  was  not  a  debt 
created  by  a  mere  contract  entered  into  by  her  during  her  marriage, 
but  a  debt  or  liability  created  by  the  breach  and  violation  of  an 
obligation  and  duty  imposed  upon  her  before  her  marriage,  and 
vhich  continued  during  her  marriage,  of  which  breach  of  duty 
she  herself,  exclusively  of  her  husband,  derived  the  benefit ;  and 
that  for  a  debt  or  liability  so  incurred,  her  general  assets  were 
liable ;  and  if  her  general  assets,  then  failing  those  general  assets, 
the  property  over  which  she  had  a  power  of  appointment  was 
liable,  she  having  exercised  the  power. 

These  two  cases  upon  which  I  have  now  commented  are  the 
only  two  cases  which  have  been  cited  in  support  of  the  proposition 
that  property,  which  is  the  subject  of  a  power  of  appointment  in  a 
married  woman,  is  property  settled  to  her  separate  use,  or  is  liable, 
without  the  general  assets  being  liable,  to  pay  any  debt,  or  so  called 
debt,  which  the  married  woman  has  incurred,  or  purported  to  incur, 
during  her  coverture,  simply  by  her  contract. 

I  have  now  stated  the  grounds  on  which  I  entirely  adhere  to 
the  view  I  before  took  on  the  general  question,  and  also  have 
explained  the  grounds  on  which  I  consider  that  Mr.  Gates,  for  the 
reasons  I  have  mentioned  applicable  to  him,  and  Mr,  Waugh,  for 
the  reasons  I  have  mentioned  applicable  to  him,  stand  in  a  totally 
different  situation  from  persons  who  claim  to  be  creditors  for  what 
is  called  a  debt,  incurred  by  the  mere  contract  of  a  married  woman, 
a  married  woman  being  incapable  of  contract,  except  to  the  extent 
of  her  separate  estate. 
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July  8.  _ 

_:_  (2  Drewry,  391—403.) 

K I  ITDBRSLiKir 

y  .Q^      *  Land  was  sold  by  the  mortgagees  of  B.,  consisting  of  a  circular  plot, 

surrounded  by  a  ring  called  the  Park  Drive.  It  was  stipulated  that  if  used 
for  building,  villas  of  a  certain  size  were  to  be  built ;  that  the  ground 
between  the  villas  and  the  Park  Drive  should  be  laid  out  in  lawn  or 
pleasure  grounds  down  to  the  Park  Drive ;  that  a  footpath  of  the  width  of 
fifteen  feet  should  be  laid  out  round  the  whole  of  the  northern,  southern 
and  western  boundaries  of  the  said  land.  The  Park  Drive  round  the 
circular  piece  belonged  to  B. ;  the  part  outside  had  originally  been  bis,  but, 
with  a  small  exception,  had  been  sold  by  him : 

Held,  that  the  condition  about  the  footpath  was  too  vague  to  be  enforced, 
and  that  the  purchaser  was  not  bound  to. make  it,  and  could  not  be 
restrained  from  using  the  land  in  any  way  inconsistent  with  making  it. 

This  was  a  special  case,  the  material  statements  of  which  were  as 
follows : 

On  the  11th  day  of  November,  1858,  the  plaintiff  and  the  defen- 
dant entered  into  and  signed  an  agreement  in  writing  [for  the 
purchase  by  the  defendant  of  a  circular  plot  of  land  comprising 
21  acres,  coloured  pink,  on  a  plan  which  was  admitted  to  be 
correct  and  surrounded  by  a  ring  of  land  coloured  brown,  therein 
described  as  "  Park  Drive,"  which  was  surrounded  by  other  land 
coloured  green  on  the  plan,  all  of  which  lands,  pink,  green  and 
brown  belonged  in  1888  to  Thomas  Billings,  at  which  date  the 
circular  parcel  of  land  coloured  pink  was  used  as  Zoological, 
Botanical  and  Horticultural  Gardens. 

By  indenture  dated  the  25th  day  of  October,  18S8,  the  said 
circular  plot  of  land  was  conveyed  by  Thomas  Billings  and  others 
claiming  under  him  to  John  Henry  Howard,  Digby  Latimer,  and 
John  Henry  Bolton,  their  heirs  and  assigns,  as  mortgagees,  with 
a  power  of  sale  for  securing  5,000Z.,  subject  to  redemption  by 
Thomas  Billings.  And  it  was  thereby  provided  that  after  the  said 
plot  of  land  should  have  been  discontinued  to  be  used  as  Zoological, 
Botanical  and  Horticultural  Gardens,  and  should  be  sold  or  demised 
by  the  said  John  Henry  Howard,  Digby  Latimer  and  John  Henry 
Bolton,  their  heirs,  executors,  administrators  or  assigns,  pursuant 
to  the  powers  and  authorities  contained  in  the  now  stating  inden- 
ture, the  same  should  be  sold  or  demised  subject  to  certain 
conditions,  restrictions  and  stipulations,  under  which  it  was  provided 
that  all  messuages  to  be  erected  thereon  should  be  detached  villas 
set  back  100  feet  from  Park  Drive,  and  that  the  land  between  the 
front  of  each  villa  and  Park  Drive  should  be  laid  out  and  preserved 
as  pleasure  grounds.    And  also  "  That  a  footpath  of  the  width  of 
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fifteen  feet  should  be  laid  ont  round  the  whole  of  the  northern,      tatlob 
southern  and  western  boundaries  of  the  said  land."  Oilbbbtsok. 

Before  the  sale  and  conveyance  to  the  plaintiff  hereinafter 
mentioned,  the  said  plot  or  parcel  of  land  had  been  discontinued  to 
be  used  as  Zoological,  Botanical  or  Horticultural  Gardens,  and] 
the  said  Thomas  Billings  had  sold  and  conveyed  away  the  said  Park  [  395  ] 
Drive,  and  all  his  property  coloured  green  thereto  adjoining,  except 
the  parcels  of  land  marked  Nos.  12  and  18  on  the  plan,  [which  he 
had  mortgaged  in  fee.  The  mortgagee  had  since  absolutely  sold 
No.  13,  but  the  said  Thomas  Billings  was]  still  entitled  to  the  equity 
of  redemption  of  No.  12.  The  said  sales  and  mortgage  were  made 
without  any  stipulation  or  agreement  that  the  purchasers  or  mort- 
gagees should  be  entitled  to  the  benefit  of  the  aforesaid  conditions 
or  restrictions  respecting  the  enjoyment  of  the  said  plot  of  land 
coloured  pink. 

[By  deed  dated  the  6th  August,  1847,  the  mortgagees  in  due 
exercise  of  their  power  of  sale  sold  and  conveyed  the  circular  plot 
of  land  to  the  plaintiff  in  fee  simple  subject  to  the  legal  obligations 
(if  any)  to  observe  the  conditions,  restrictions  and  stipulations 
relating  to  the  enjoyment  thereof. 

The  defendant  objected  to  the  plaintiff's  title  upon]  the  following  [  396  ] 
grounds;  1st.  That  a  purchaser  from  the  plaintiff  of  the  plot  or 
parcel  of  land  agreed  to  be  sold  will  be  liable  to  be  compelled  to 
observe  the  aforesaid  conditions,  and  to  lay  out  or  cause  to  be  laid 
out  a  footpath  of  the  width  of  fifteen  feet  round  the  whole  of  the 
northern,  southern  and  western  boundaries  of  the  said  plot  or 
parcel  of  land ;  and  2ndly.  That  a  purchaser  from  the  plaintiff  of 
the  said  plot  or  parcel  of  land  will  be  liable  to  be  restrained  from 
using  or  disposing  of  the  same  in  a  manner  inconsistent  with  the 
construction  of  such  footpath  as  aforesaid. 

The  questions  for  the  opinion  of  the  Court  [Were]  as  follows : 

1st.  Whether  a  purchaser  from  the  plaintiff  of  the  said  plot  or 
parcel  of  land  coloured  pink  on  the  said  map  or  plan  marked  A  will 
be  liable  to  be  compelled  to  lay  out,  or  cause  to  be  laid  out,  a  foot- 
path of  the  width  of  fifteen  feet  round  the  whole  of  the  northern, 
southern  and  western  boundaries  of  the  said  plot  or  parcel  of 
land? 

2ndly.  Whether  a  purchaser  from  the  plaintiff  of  the  said  plot  ox 
parcel  of  land  will  be  liable  to  be  restrained  from  using  or  disposing 
of  the  same  in  a  manner  inconsistent  with  the  construction  of  such 
footpath  as  aforesaid  ?    ♦    *    ♦ 
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Tatlob  Afr.  Baily  and  Mr,  Shehbeare  for  the  plaintiflF,  the  vendor : 

piLBEBTsoK.      If  tho  path  is  to  be  made  at  all,  it  is  clear  that  it  most  be  outside 

[  398  ]  the  boundary.  But  the  condition  is  so  vague,  that  there  can  be  no 
obligation  on  any  one  to  make  it  at  all. 

It  is  expressly  stipulated  that  the  gardens  of  the  houses  are  to 
abut  against  the  Park  Drive.  Therefore^  it  is  impossible  that  the 
path  can  be  made  except  outside  of  the  Park  Drive. 

But  all  the  land  outside  the  Park  Drive  is  in  the  possession  of 
strangers.  How  is  it  possible  that  any  purchaser  can  be  under  an 
obligation  to  make  a  path  on  land  which  he  has  not  bought,  and 
over  which  he  has  no  control  ?  We  say,  then,  the  condition  is  so 
indefinite,  that  no  construction  can  be  put  upon  it,  and  a  purchaser 

[  *^99  ]  *could  not  be  compelled  to  do  anything.  The  path  cannot  be  laid 
out  within  the  Park  Drive,  that  is  clear.  If  made  at  all,  it  must  be 
made  on  the  part  marked  brown  or  green  ;  and  with  all  his  interest 
in  that,  Billings  has  parted  without  giving  to  his  purchasers  any 
right  to  have  the  path  made.  There  is  nobody  interested  in  having 
the  path  made  ;  and  it  is  to  be  observed  that  here  there  is  no  cove- 
nant :  so  that  it  cannot  be  argued  on  the  ground  of  a  covenant 
running  with  the  land.  ♦  *  Ttilk  v.  Moxhay  (i)  will  be  cited ; 
but  there  the  contract  was  clear.  So  in  Coles  v.  Siw«(2),  there  was 
a  clear  contract. 

Mi\  Oldsse  and  Mr.  BaggaUay  for  the  defendant,  the  purchaser  : 

[  400  ]  *    *    The  argument  on  the  other  side  is  that  the  contract  is  too 

vague.  It  is  not  so.  The  true  construction  of  the  condition  is, 
that  the  path  is  to  be  made  on  the  land  purchased  ;  and  there  is 
nothing  in  the  clause  about  laying  out  the  grounds  inconsistent 
with  the  construction  of  a  path  round  them  ;  such  a  path  for  the 
use  of  the  occupiers  of  all  the  houses  would  be  consistent  with  that 
clause.  But  if  the  path  is  to  be  on  the  property  the  purchaser  has 
not  purchased^  d  fortiori^  it  is  an  onerous  condition ;  it  is  one  not 
merely  detracting  from  the  value  of  his  purchase,  but  one  he  may 
find  it  impossible  to  comply  with.  Billings,  or  any  person  claiming 
under  him,  would  be  clearly  entitled  to  avail  himself  of  the  condition. 

Mr.  Baily y  in  reply  : 

I  do  not  dispute  that  there  might  be  an  injunction  if  the  condition 
is  capable  of  performance.     The  question  is,  is  there  such  a  con- 
dition ?    Is  there  not  so  much  doubt  about  the  construction  of  the 
(1)  78  B.  E.  289  (2  Ph.  774).  (2)  1  Kay,  56;  to  be  reported  in  101  B.  R. 
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condition  as  to  prevent  the  Court  from  granting  an  injunction  ?      Tayloe 

How  can  it  be  contended  that  the  intention  could  be  that  fifteen   gilbebtson. 

feet  should  be  cut  out  of  the  ornamental  grounds  and  plantations? 

That  would  not  be  carrying  the  lawn  and  pleasure  grounds  down  to 

the  Drive,  which  clearly  is  the  stipulation.     In  truth,  the  condition 

for  making  a  path  is  contradictory  of  the  building  stipulation,  if  it 

is  to  be  *said  that  the  path  is  to  be  on  the  part  coloured  pink,  and       [  '-^oi  ] 

impossible  if  it  is  to  be  outside,  because  the  path  could  only  be  then 

made  on  land  over  which  neither  Billings  nor  the  purchaser  have 

any  control.     It  is  therefore  void,  and  the  purchaser  cannot  be 

damnified. 

The  Vicb-Chancbllor  :  J^dy  13. 

The  question  in  this  case  is,  whether  certain  restrictions  on  the 
power  of  sale  in  a  mortgage  deed  prevent  the  vendor  in  this  case 
from  being  able  to  give  the  purchaser  a  complete  title  ?  (His  Honour 
then  stated  the  facts.)  The  question  is,  whether  the  purchaser 
from  the  plaintiff,  of  the  ground  coloured  pink,  will  be  liable  to  be 
compelled  to  lay  out,  or  cause  to  be  laid  out,  the  path  referred  to ; 
or  whether  he  will  be  liable  to  be  restrained  from  doing  anything 
inconsistent  with  making  the  path ;  in  other  words,  is  there  anybody 
who  could  by  bill,  or  by  any  other  proceeding,  compel  the  making 
of  the  footpath,  or  restrain  the  purchaser  from  using  the  ground  in 
any  manner  inconsistent  with  making  it?  The  plan  which  is 
annexed  to  this  case  and  made  part  of  it  is  a  material  ingredient  in 
the  consideration  of  the  question.  The  fee  simple  of  the  part  called 
the  Park  Drive,  was  vested  in  Billings,  and  so  was  the  part  outside 
the  Park  Drive  ;  but  with  the  exception  of  one  plot  which  he  has 
mortgaged,  but  of  which  he  retains  the  equity  of  redemption,  he 
has  sold  all  the  rest.  He  has  still,  however,  an  interest  in  that  one 
plot.  Now,  with  regard  to  the  stipulation  in  question,  it  appears  to 
me  doubtful  and  uncertain  what  it  meant ;  where  the  path  is  to  be 
made,  whether  it  is  to  be  made  in  the  inner  part  of  the  land,  the 
land  subject  to  the  mortgage,  or  whether  it  is  to  be  made  in  the 
Park  Drive.  I  confess  I  should  have  inferred  that  the  parties 
intended  it  should  be  in  the  Park  *Drive.  But  then  there  is  this  [  *402  ] 
difficulty,  that  the  soil  on  which  the  path  would  have  to  be  made, 
did  not  and  was  not  intended  to  belong  to  the  purchaser,  but 
remained  in  Billings.  Now  the  stipulation  could  not  have  meant 
that  Billings  should  have  to  make  the  path  ;  it  is  plain,  from  the 
language  of  the  stipulation,  that  it  was  imposed  by  way  of  obligation 

18—2 
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Tayloe  on  the  purchaser.  At  the  same  time  I  do  not  see  how  the  purchaser 
GILBBBT80N.  ^^^'^  ^^  intended  by  the  stipulation  to  make  a  path  on  ground  on 
which  he  had  no  right  even  to  enter  to  make  it.  Further,  I  do  not 
see  how  it  could  be  of  advantage  to  anybody,  to  any  owner  of  land 
either  outside  the  Park  Drive,  or  in  the  Park  Drive,  or  within  the 
circle,  to  have  the  path  made.  It  is  clear  that  the  fee  simple  of  the 
land  within  the  circle,  that  coloured  pink,  was  to  belong  to  the  pur- 
chaser ;  and  the  stipulation  was,  that  the  whole  of  the  ground  was 
to  be  laid  out  in  lawns  or  pleasure  grounds.  Now  of  what  use 
could  it  be  to  anyone  that  a  path  should  go  round  those  pleasure 
grounds,  unless  there  was  to  be  a  right  of  way  through  it  ?  and  it  is 
impossible  to  say  that  the  stipulation  included  a  right  of  way  for 
Billings  or  any  one  claiming  through  him.  Now  suppose  Billings 
were  to  file  a  bill ;  I  do  not  see  anybody  but  Billings  who  could  do 
so ;  he,  in  selling  his  land  outside  the  Park  Drive,  gave  the  pur- 
chasers no  rights ;  at  any  rate  they  could  have  no  better  right  than 
his.  Suppose  then  Billings  to  file  a  bill  to  restrain  the  purchaser 
from  doing  anything  inconsistent  with  making  a  footpath,  I  do  not 
see  how  he  could  allege  any  mischief  done  to  him.  My  impression 
is,  that  some  notion  of  this  sort  was  in  the  minds  of  the  parties ;  it 
was  expected,  that,  after  the  land  ceased  to  be  used  as  Zoological  or 
Horticultural  Gardens,  it  would  probably  be  laid  out  in  plots  for 
villas ;  and  it  may  have  been  considered  desirable  to  provide  the 

[  •403  ]  purchasers  of  those  lots  with  a  footpath  on  their  ♦side  of  the  Park 
Drive.  The  notion  was,  I  think,  to  provide  it  for  the  benefit  of  the 
owners  of  the  villas. 

But  it  appears^ to  me  that  if  Billings  were  to  file  a  bill  he  could 
obtain  no  relief.  There  is  so  much  uncertainty  in  the  stipulation 
about  the  place  where  the  footpath  is  to  be  made,  or  for  what 
purpose,  or  for  whose  use  it  is  to  be  made,  that  I  think  if  Billings 
filed  a  bill  he  could  obtain  no  relief  of  any  kind ;  therefore  the 
stipulation  is  no  difficulty  in  the  way  of  the  purchaser  having  a 
clear  title,  discharged  of  any  obligation  to  make  the  footpath. 

Both  the  questions  in  the  case  are  therefore  answered  in  the 
negative. 
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TRACEY  V.  LAWRENCE  (1).  i854. 

July  10,  11, 
(2  Drewry,  403—408 ;  S.  C.  18  Jur.  590 ;  2  W.  E.  610.)  , 1 

In  a  mortgage  power  of  sale  it  was  required  that  notice  should  be  given  Kikdkmlkt, 
to  the  mortgagor,  his  heirs  or  assigns.  ami 

The  mortgagor  died,  leaving  an  infant  heir :  *-        ^ 

Held,  that  notice  to  the  infant  heir  and  her  guardian  was  good  notice. 

This  was  a  motion  for  decree  on  a  bill  for  specific  performance. 

The  bill  stated  that  David  Lewis,  of  Llandilo,  being  seised  in  fee 
simple  of  a  freehold  estate  in  the  county  of  Radnor,  called  Gwm, 
otherwise  Gwmpella,  by  an  indenture  dated  the  18th  day  of 
January,  1843,  and  made  between  the  said  David  Lewis  of  the  one 
part,  and  the  plaintiff  of  the  other  part,  and  which  was  duly  executed 
by  the  said  David  Lewis,  mortgaged  for  the  sum  of  6002.  to  the 
plaintiff  the  said  estate,  to  hold  the  same  unto  and  to  the  use  of  the 
plaintiff,  bis  heirs  and  assigns  for  ever.  The  deed  contained  a 
power  of  sale  in  the  following  terms,  that  if  payment  was  not  duly 
made,  then  it  should  be  lawful  for  the  plaintiff,  his  heirs  and  assigns, 
after  giving  six  calendar  months  notice  as  thereinafter  mentioned, 
•without  any  further  concurrence  of  the  said  David  Lewis,  his  heirs  [  *^0i  ] 
or  assigns,  to  enter  into  possession  of  the  said  hereditaments  thereby 
released,  and  whether  in  or  out  of  possession  of  the  same,  to  make 
any  leases  thereof,  as  he  or  they  should  think  fit ;  and  also,  of  his 
and  their  own  authority,  to  make  sale  and  absolutely  dispose  of  and 
convey  the  said  hereditaments  thereby  released,  with  their  appur- 
tenances ;  [and  the  plaintiff  thereby  covenanted  with  the  said  David 
Lewis,  bis  heirs  and  assigns,  that  no  sale  of  the  said  hereditaments 
should  be  made,]  or  any  lease  made,  or  any  means  taken  for  obtain- 
ing possession  of  the  said  hereditaments,  until  he  or  they  should 
have  given  unto  the  said  David  Lewis,  his  heirs  or  assigns,  or  have 
left  at  his  or  their  last  or  most  usual  place  of  abode  in  England, 
six  calendar  months  notice  in  writing  demanding  payment  of  the 
principal  and  interest  monies  which,  at  the  end  of  that  time,  should 
be  due,  and  the  said  David  Lewis,  his  executors,  administrators 
and  assigns,  should  have  made  default  in  payment  of  the  same 
at  that  time. 

There  was  a  further  charge  of  299/. 

David  Lewis  died  on  the  28th  of  June,  1844,  leaving  Jane  Lewis,       [  405  ] 
his  daughter  and  only  child  and  heiress-at-law,  him  surviving. 

(1)  Notice  under  the  statutory  power      see  s.  67  of  the  Conveyancing  Act, 
of  sale  is  binding  if  addressed  to  the      1881. — O.  A.  S. 
person  interested  without  any  name: 
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Tracby  Jane  Lewis,  at  the  date  of  the  notice  after  stated,  was  an  infant 

Lawbence.    of  the  age  of  eleven  years  or  thereabouts. 

By  an  order  of  the  Court  of  Chancery,  dated  the  26th  day  of 
April,  1850,  the  Reverend  Ebenezer  Morris,  of  Llanelly  vicarage,  in 
the  county  of  Caermarlhen,  clerk,  was  duly  appointed  guardian  of 
the  estate  of  the  infant,  Jane  Lewis. 

The  bill  then  stated  that  the  aggregate  mortgage  debt  of  7991. 
being  still  due  to  the  plaintiff,  the  plaintiff,  on  the  9th  day  of  July, 
1851,  served  on  the  infant  and  on  her  said  guardian  a  notice  in 
writing  under  the  hand  of  tlie  said  plaintiff,  demanding  payment  of 
the  said  mortgage  debt  of  7992.  and  interest,  at  the  expiration  of  six 
calendar  months  from  the  date  of  the  said  notice,  and  threatening  to 
proceed  to  a  sale  of  the  said  estate  at  the  end  of  the  said  six  calendar 
months,  in  case  default  should  be  made  in  payment  of  the  said 
mortgage  debt  and  interest  at  that  time. 

The  question  was,  whether  the  notice  to  the  guardian  of  the 
infant  heiress  of  the  mortgagor  was  su£Qcient? 

Mr,  Dart,  for  the  plaintiff,  [cited  Robertson  v.  Tx>ckie{\\  Major 
v.  Wardi:^)]. 

[  406  ]  Mr.  Hughes,  for  the  petitioner : 

The  proviso  about  notice  is  insufficient — it  does  not  contain  any 
stipulation  that  it  shall  be  effective,  although  the  mortgagor  is 
under  disability.  And,  according  to  the  usual  practice  of  con- 
veyancers, such  provisoes  are  so  framed,  if  they  are  intended  to 
have  that  effect.  He  cited  CtirUng  v.  Shuttlewoi'th  (a),  Wilkinson  v. 
Hartley  {4). 

Mr,  Dart,  in  reply.     *     ♦     ♦ 

The  Vicb-Chancellor: 

The  question  in  this  case  is,  whether  the  plaintiff,  who  is  the 
[  MO?  ]  vendor,  had  sufficient  authority  to  sell  the  premises  *of  which  he  is 
mortgagee  in  fee,  with  a  power  of  sale,  the  bill  being  for  specific 
performance  of  a  contract  by  the  defendant  to  purchase  the 
property?  When  this  case  was  argued  before  me  yesterday,  I 
was  led  by  the  able  argument  of  Mr.  Hughes  to  this  doubt, — 
whether  there  is  such  a  reasonable  doubt  on  the  subject  as  to  induce 
me  to  say,  that  the  defendant  ought  not  to  be  compelled  to  perforin 

(1)  74  B.  E.  80  (15  Sim.  285).  (3)  6  Bing.  121. 

(2)  71  R.  i\.  249  (5  Hare,  c98).  (4)  92  E.  B.  374  (15  Beav.  188). 
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the  contract;  I  therefore  postponed  my  decision.  The  result  of  Tbaoby 
further  consideration  is,  that  I  do  not  think  there  is  sufficient  doubt  lawbence. 
for  me  to  say  that  the  defendant  cannot  be  compelled  to  take  the 
title.  (His  Honour  then  stated  the  facts,  and  referred  to  the  power  of 
sale  and  proviso.)  Mr.  Lewis  died  in  1844,  leaving  his  daughter, 
his  heiress,  an  infant;  and  a  person  named  Morris  was  appointed 
guardian  of  her  estate.  Now,  assuming  that  the  allegation  in  the 
bill,  as  to  the  notice  being  served,  is  proved,  I  think  that  the  notice 
that  was  given  to  the  mortgagor's  infant  heiress  was  a  good  notice 
in  law  and  in  equity.  It  is  to  be  observed,  that  the  notice  is 
required  not  only  to  entitle  the  mortgagee  to  sell,  but  to  entitle  him 
to  take  any  step  for  obtaining  possession,  &c.  Now  it  never  could 
have  been  the  intention  of  the  parties  that  the  mortgagee  should  not 
be  entitled  to  the  possession,  or  even  to  lease,  becaase  the  person 
representing  the  mortgagor  should  happen  to  be  under  the  disabihty 
of  infancy.  If  in  this  case  there  had  been  in  the  proviso  a  specifica- 
tion of  the  particular  case  of  disability,  and  it  had  said,  that  the 
notice  should  be  good  notwithstanding  the  infancy  of  the  mortgagor, 
there  could  of  course  be  no  question ;  but  though  that  is  not  stated, 
still  I  think  that  is  the  effect ;  and  that  notice  being  requisite  to  the 
mortgagor  or  his  heirs,  the  requisition  is  satisfied  by  the  notice 
which  has  been  given ;  the  condition  on  which  the  mortgagee  is 
entitled  to  sell  has  been  performed,  and  the  sale  is  valid.  *The  [  •408  ] 
decree  will  therefore  be  for  specific  performance,  if  it  is  proved  that 
the  alleged  notice  was  given. 

(The  proof  did  not  appear  to  be  sufficient,  and  the  case  being  on 
motion  for  decree,  stood  over  to  hear  further  evidence.) 


VAUGHAN  V.  VANDEU8TEGEN  (No.  4)  (1).  if^- 

(2  Drewry,  408—413 ;  S.  C.  2  W.  R.  642.)  

A  married  woman  having  a  life  estate  to  her  separate  use  in  certain  V.-C. 

leasehold  and  personal  property,  with  a  general  power  of  appointment  by         r  ^Qg  n 
will  only,  appointed  to  children  : 

Held,  that  in  the  administration  of  her  estate,  a  tradesman  supplying 
her  with  goods  while  she  concealed  her  marriage,  and  dealt  with  him  as  a 
siugle  woman,  had  a  claim  to  be  paid  out  of  the  appointed  fund  (2) . 

A.  and  B.,  solicitors  in  partnership,  had  a  bill  of  costs  against  0.  On 
their    dissolution    of    partnership    those    costs    were    transferred    to    A. 

(1)  Foil,    on    second    point    In    re      woman's  appointment  by  will  since 
Oough  [1894]  W.  N.  76,  70  L.  T.  72o.        1882,  cp.  lie  Ann  [1894]  1  Ch.  549,  63 

(2)  As  to  the  effect  of  a  married      L.  J.  Ch.  331,  70  L.  T.  273» 
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Aftei-wai'ds  A.,  at  the  request  of  the  client,  paid  a  debt  for  which  she  liad 
deposited  title  deeds,  and  took  possession  of  and  afterwards  retained  the 
title  deeds.  He  afterwards  continued  to  act  as  her  solicitor,  and  costs 
were  incurred: 

Held,  that  as  to  the  joint  biU  of  costs,  there  could  be  no  lien  in  favour 
of  A. ;  and  as  to  his  separate  bill  of  costs,  he  had  taken  the  deeds  as 
moi'tgagee  and  not  as  solicitor,  and  therefore  had  no  lien  for  costs. 

In  this  cause  (1)  certain  other  claims  were  made  against  the 
property  appointed  by  Lady  Dunboyne,  involving  material  questions. 

Othwaitb's  Case. 

The  first  was  by  a  person  named  Othwaite,  a  tradesman,  who  had 
furnished  Lady  Dunboyne  with  goods  after  her  first  marriage  with 
Lord  Dunboyne,  while  she  held  herself  out  to  be  a  widow.  He  did 
not  know  of  the  marriage.  He  received  some  payments  from  the 
trustee  of  her  first  marriage  settlement  and  did  not  make  any 
inquiry  whether  she  was  married  or  not.  He  swore  that  he  believed 
her  to  be  a  widow. 

The  question  was,  whether  this  case  came  within  Gates*  case  (2) ; 
and  whether  the  fund  appointed  by  Lady  Dunboyne  was  liable  to 
pay  the  debt  to  Mr.  Othwaite  remaining  unpaid  ? 

Mr.  Dickenson,  for  Othwaite,  contended  that  it  did ;  that  the 
debt  was  incurred  by  fraud  ;  that  Othwaite  was  not  bound  to  make 
any  inquiry ;  and  as  he  swore  he  did  *not  know  of  the  marriage, 
and  Lady  Dunboyne  had  in  fact  held  herself  out  as  unmarried, 
Othwaite  was  justified  in  taking  her  to  be  so. 

Mr.  Oreene,  contra : 

Mr.  Othwaite  made  no  inquiries ;  it  was  his  own  default,  his  own 
carelessness  that  he  dealt  with  Lady  Dunboyne  as  a  widow.  He 
received  payment  from  Lady  Dunboyne's  trustee  ;  that  was  enough 
to  put  him  on  inquiring  whether  Lady  Dunboyne  was  married 
or  not. 


Mr.  Faber,  in  the  same  interest : 

This  is  not  like  Oates'  case.  In  Gates'  case  it  was  clear  that  he 
made  his  mortgage,  on  the  face  of  it,  on  the  credit  of  his  dealing 
being  with  a  single  woman.  If  she  had  been  married,  he  must  of 
necessity  have  taken  a  very  different  security ;  a  fine  would  have 
been  necessary. 

(I)  Reported  ante,  pp.  65,  140,  173.  (2)  Ante,  p.  173. 
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The  Yicb-Changellor  : 

This  falls  within  the  principle  of  Oates'  case.  The  transaction 
was  not  so  solemn,  the  misrepresentation  not  of  so  formal  a 
character,  as  in  that  case.  Bat  still  there  was  a  substantial  n>is- 
representation  by  Lady  Donboyne.  The  tradesman  supplied  her 
with  goods,  being  bond  fide  ignorant  of  the  marriage  which  she 
herself  concealed :  whether  she  concealed  it  for  the  purpose  of 
defrauding  him,  of  which  there  is  no  evidence,  or  for  family  or  any 
other  reasons,  is  immaterial.  She  did  conceal  it,  and  he  fully 
.believed  her  to  be  unmarried.  He  is  entitled  to  claim,  to  the  same 
extent  as  in  Gates*  case,  for  the  goods  supplied  during  the  conceal- 
ment of  the  marriage. 

Annesley's  Case. 

Lady  Dunboyne  had  deposited  title  deeds  to  real  estate — in 
which  she  had  a  life  estate  to  her  separate  use  without  *power  of 
anticipation,  with  a  general  power  of  appointment  by  will  only,  and 
in  default  of  appointment,  remainder  to  her  in  fee,  by  way  of 
equitable  mortgage — with  her  bankers,  to  secure  48Z.  Mr.  Annesley, 
who  was  Lady  Dunboyne's  ordinary  solicitor,  went  with  her  to  the 
bankers,  and  at  her  request  paid  the  482.  for  her,  and  took  posses- 
sion of  the  title  deeds,  which  he  thenceforth  and  to  the  time  of  her 
death  retained.  No  memorandum  passed;  and  there  was  no 
evidence  to  show  with  what  specific  intention  Annesley  was  per- 
mitted to  take  possession  of  the  deeds.  He  afterwards  continued  to 
act  as  Lady  Dunboyne's  solicitor,  as  well  during  the  concealment 
of  the  marriage  as  afterwards  ;  but  he  knew  of  the  marriage.  The 
question  was,  whether  he  could  claim  the  ordinary  solicitor's  lien 
for  his  costs,  and  retain  the  deeds  till  he  was  paid  ?  With  respect 
to  the  costs  as  to  part,  they  were  costs  incurred  to  Annesley  and 
his  partner  Bead  before  the  delivery  of  the  title  deeds  to  Annesley. 

Mr.  Dickenson^  for  Mr.  Annesley  : 

The  deeds  came  into  his  possession  properly  as  Lady  Dunboyne's 
solicitor.  The  title  deeds  relate  to  property  to  which  she  was 
entitled,  and  which  she  could  have  charged ;  therefore  they  ought 
not  to  be  taken  out  of  his  possession. 

The  costs  for  which  be  claims  were  incurred  in  respect  to  business 
done  by  him  as  her  solicitor  generally.  This  is  not  the  case  of  a 
party  asking  for  active  relief  ;  he  only  asks  not  to  have  taken  from 
him  what  he  holds.    If  Lady  Dunboyne  had  survived  her  husband, 
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she  clearly  could  not  have  taken  the  deeds  from  him.  What 
difiference  can  her  death  make  ?  Her  heir,  or  devisee,  can  have  no 
better  right  than  she  would  have  had. 

Mr.  Oreene,  contra  : 

The  bills  of  costs  were  as  to  180Z.,  the  bill  of  Annesley  and  Bead. 
The  deeds  never  came  into  their  joint  possession ;  therefore  no  lien 
could  attach  on  the  deeds  in  favour  of  Read :  Re  Forshaw  (l) ; 
PeUy  V.  Wathen  (2).  Annesley  cannot,  in  point  of  solicitor's  lien, 
stand  in  any  better  position  than  Annesley  and  Read. 

Then  as  to  the  costs  claimed  by  Mr.  Annesley  separately. 

The  deeds  came  into  Annesley's  possession,  not  as  solicitor,  but 
as  paying  off  her  mortgage,  and  therefore  as  in  effect  a  transferee 
of  the  mortgage.  The  48Z.  cannot  be  due  to  him  except  as  mort- 
gagee. It  was  a  cash  advance,  for  which  he  took  the  deeds  as  a 
deposit.  At  that  time  there  were  no  separate  costs.  For  what 
purpose  and  with  what  intention  could  he  have  taken  the  deeds 
except  as  a  deposit  to  secure  the  482.  ?  This  case  therefore  is  directly 
within  Pelly  v.  TFai/te;iand  Vatighan  v.  Vanderstegen  (3). 

Next,  at  the  time  the  deeds  came  into  Annesley's  possession, 
Lady  Dunboyne  had  nothing  in  possession  except  a  life  interest, 
without  power  of  anticipation.  Now  can  the  right  by  lien  attach 
on  deeds  by  the  act  of  a  party  who  has  no  present  authority  to 
part  with  them  ?  Lady  Dunboyne  had  only  a  reversionary  interest 
in  the  estate,  and  she  might  charge  the  reversion  by  fine ;  but  she 
could  not  part  with  the  deeds  in  respect  of  her  life  estate,  which 
she  could  not  charge. 

Mr.  Dickenson  f  in  reply  : 

He  Forshaw  and  PeUy  v.  Wathen  are  cases  in  which  what  was 
decided  is,  that  lien  can  only  be  in  favour  of  the  person  who  claims 
the  debt.  Here  the  party  claiming  the  lien  is  the  person  who 
claims  the  debt.  As  to  the  costs  incurred  by  Annesley  and  Read, 
they  belonged  to  Annesley  alone  at  the  time  he  took  the  deeds. 

Mr.  Annesley  was  not  mortgagee  at  all.  He  paid  the  money  and 
took  the  deeds,  not  as  mortgagee,  but  as  Lady  Dunboyne's  solicitor 
and  agent.  There  is  no  intention  shown  on  the  part  of  Lady 
Dunboyne  to  deposit  the  deeds  by  way  of  mortgage. 

On  the  other  point,  Lady  Dunboyne  was  entitled  to  the  reversion. 


(1)  80  R.  B.  43  (16  Sim.  121). 

(2)  91  E.  li.   7   (7  Hare,  351  ;  aff. 


1  D.  M.  &  G.  16). 
(3)  Ante,  p.  140. 
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in  fee,  and  she  could  have  conveyed  that  remainder  by  fine.    It  was 
therefore  capable  of  supporting  lien. 

Thb   Yicb-Ghancbllor,  after  observing  on  the  hardship  of   the 
case,  proceeded : 

It  is,  I  think,  clear  that  a  solicitor  cannot  sustain  the  claim  of 
ordinary  solicitor's  lien  upon  deeds,  unless  they  come  into  the 
custody  of  the  same  person  whose  bill  of  costs  is  the  object  of  lien. 
Here  the  bill  of  costs  was,  as  to  part,  the  bill  of  Annesley  and 
Bead ;  the  deeds  did  not  come  into  their  joint  possession.  The 
debt  was  due  at  law  to  Annesley  and  Bead ;  and  although  in  virtue 
of  their  contract,  it  actually  belonged  to  Annesley,  still  the  debt 
could  not  be  sued  for  except  in  the  names  of  Annesley  and  Bead  ; 
one  of  them  could  not  have  sued  alone.  Annesley  then  cannot 
have  a  lien  for  the  debt  on  deeds  which  came  to  his  hands  subse- 
quently to  the  debt.  To  the  extent  therefore  of  the  joint  bill  of 
costs,  I  think  it  clear  that  there  is  no  lien. 

As  to  that  part  of  the  claim  which  consists  of  the  bill  of  costs  of 
Annesley  alone,  the  question  is  this, — in  what  character  Annesley 
became  possessed  of  the  deeds  ?  If  he  became  possessed  of  them 
as  solicitor,  then  the  question  would  arise,  how  far  a  married 
woman  in  Lady  Dunboyne's  circumstances  could,  by  handing  to 
her  solicitor  deeds,  give  a  lien  against  herself  and  her  heirs  ?  How- 
ever, that  question  does  not  arise,  because  I  am  of  opinion  that  the 
deeds  came  into  the  possession  of  Annesley,  not  as  solicitor  but  as 
mortgagee ;  that  is,  they  came  into  the  possession  of  one  who,  at 
the  request  of  Lady  Dunboyne,  paid  off  her  equitable  mortgage  and 
took  the  deeds  ;  thus  acquiring  a  right  to  stand  in  the  mortgagee's 
shoes.  Suppose  there  had  been  no  bill  of  costs,  and  after  Annesley 
had  thus  paid  the  48Z.  and  taken  the  deeds,  Lady  Dunboyne  had 
applied  for  restoration  of  the  deeds,  Annesley  would  have  had  a 
right  to  say,  I  am  not  retaining  these  deeds  as  your  solicitor ;  but, 
having  paid  off  the  debt  to  the  banker  and  taken  the  deeds  at  Lady 
Dunboyne's  request,  he  had  a  right  to  say  he  would  stand  in  the 
shoes  of  the  mortgagee ;  that  he  was  equitable  mortgagee  for  the 
43L  That  stamps  the  character  in  which  he  became  possessed  of 
the  deeds.  I  am  of  opinion,  therefore,  that  Mr.  Annesley  became 
possessed  of  the  deeds  not  as  solicitor,  but  as  mortgagee;  and 
therefore  he  is  not  entitled  to  a  lien  as  solicitor  for  his  bill  of 
costs. 


V AUG HAN 
r. 

Vandbr- 

STEGEN. 
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,,-,  THOMPSON  V.  JUDGE. 

jHKf  2«5.  (2  Drewry,  41i-417.) 

~  [Old  practice     Amendment  of  biU  not  aUowed  bo  as  to  make  a  totally  new 

case  inconsistent  with  the  case  orig^aUy  made.] 


i«54.  HEATH  V.  CHAPMAN. 

y«Zy^l 9,  20,  ^2  Drewrj',  417-426 ;  S.  C.  23  L.  J.  Ch.  947 ;  2  W.  R.  649.) 

— ^  Trusts  declared  for  certain  Soman  Catholic  chapels,  for  saying  ma^ 

KiNDicRSLKT,  ^^^  requiems  for  the  soul  of  the  donor  and  for  other  souls,  and  for  the 

.       \  souls  of  the  *  •  poor  dead,"  and  for  other  pious  uses : 

t  ^^^  ^  Held,  that  the  gifts  for  masses,  &c..  for  the  dead  were  superstiUous  and 

void ;  that  the  pious  uses  could  not,  asreligious  uses,  be  separated  from  the 

others,  and  were  therefore  also  bad ;  and  that  the  words  -  pious  uses    could 

not  be  construed  charitable  uses;    consequently,  the  property  given  to 

these  uses  went  to  the  residuary  legatees  of  the  donor. 

This  case  came  on  upon  the  certificate  of  the  chief  clerk ;  and 

the  questions  principally  discussed,  and  on  which  the  material  part 

of  the  judgment  was  given,  turned  on  the  effect  of  certain  trusts 

declared  by  the  late  Domenico  Dragonetti  (who  was   a  Roman 

Catholic)  during  his  lifetime.     The  certificate  of  the  chief  clerk  was 

as  follows  on  the  material  points  : 

Domenico  Dragonetti,  the  testator  in  the  pleadings  named, 
shortly  before  his  death  was  desirous  of  bequeathing  by  his  will  the 
several  annuities  hereinafter  mentioned,  that  is  to  say : 

1st.  An  annuity  of  25i.  to  be  paid  to  Signer  Giovanni  Zimolo  of 
Venice  (the  husband  of  the  testator's  late  sister  Marietta  Zimolo) 
for  his  life,  and  after  hie  decease  to  be  paid  in  perpetuity  every 
year  to  the  church  at  Mestre  near  Venice,  where  the  said  Marietta 
Zimolo  was  buried,  for  masses  and  requiems  for  the  souls  of  the 
testator  and  the  said  Marietta  Zimolo. 

2nd.  An  annuity  of  20Z.  in  perpetuity  to  the  cathedral  church  of 
[  ^418  ]       St.  Mark  at  Venice  for  masses  and  requiems  *for  the  souls  of  the 
said  testator  and  the  poor  dead,  and  for  other  pious  uses. 

8rd.  An  annuity  of  20Z.  in  perpetuity  to  the  Roman  Catholic 
church  in  Moorfields  in  London,  for  the  purpose  of  having  masses 
and  requiems  said  and  performed  for  the  benefit  of  the  soul  of  the 
said  testator  and  the  souls  of  the  poor  dead,  and  for  other  pious 
uses  ;  and 

4th.  An  annuity  of  101.   per  annum   to   the  defendant   Mary 
Chapman  during  her  life. 
And  having  been  informed  by  his  solicitor  that  bequests  for  pious 
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uses  and  masses  for  the  dead  were  contrary  to  the  spirit  of  the  *  Heath 
English  law,  and  that  difficulties  must  arise  in  supporting  or  chapman. 
carrying  out  trusts  for  such  a  purpose  in  this  country,  and  that  if 
he  the  said  testator  determined  to  carry  into  effect  the  gifts  which 
be  intended  to  make  for  those  purposes,  the  same  could  only  be 
done  either  by  an  actual  transfer  of  a  sufficient  amount  of  stock  in 
his  (the  testator's)  lifetime  into  the  names  of  trustees,  to  carry  out 
bis  intentions,  or  by  the  actual  payment  of  the  necessary  amount 
of  money ;  the  said  testator  a  few  days  afterwards  had  communica- 
tions and  interviews  with  the  plaintiffs  severally  as  to  the  transfer 
into  their  names  by  him  of  Bank  Annuities,  and  the  application 
thereof  by  them  for  the  purposes  he  was  so  as  aforesaid  desirous  to 
effect ;  and  the  plaintiffs  at  such  interviews  severally  promised  to 
the  said  testator  that  they  would  perform  the  trusts  so  to  be  reposed 
in  them  ;  and  on  the  Ist  day  of  April,  1846,  the  testator  accordin^^ly 
transferred  8,028{.  Os.  4(£.,  Three  pounds  five  shillings  per  cent. 
Annuities,  then  standing  in  his  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  into  the  names  of  the  plaintiffs. 

The  said  testator,  after  the  transfer  of  the  said  Bank  Annuities  [  ^19  ] 
and  the  instructions  so  as  aforesaid  given  by  him  to  the  plaintiffs 
for  the  application  thereof  and  of  the  dividends  to  arise  therefrom, 
made  and  executed  his  will  in  writing,  dated  the  6th  day  of  April, 
1846 ;  but  did  not  thereby,  or  by  any  other  writing,  declare  any 
trusts  in  respect  of  the  said  Bank  Annuities,  the  whole  whereof  was  at 
the  time  of  his  decease  standing  in  the  names  of  the  said  plaintiffs. 
The  testator  died  on  the  16th  day  of  April,  1846.* 
There  was  considerable  discussion  at  the  Bar  on  the  question, 
whether  on  the  facts  there  was  any  clear  and  valid  declaration  qI 
trusts,  but  on  that  point  the  Court  expressed  in  the  course  of  the 
argument,  a  clear  opinion. 

Mr.  Hoare^  for  the  trustees  of  the  fund,  stated  the  case  and 
left  it  to  the  Court. 

Mr.  WickenSf  on  behalf  of  the  Crown,  contended  that  the  words 
"  other  pious  uses ''  created  a  good  charitable  use.  He  relied  on 
Attorney-General  v.  Herrick  (1). 

Mr.  Baily  and  Mr.  Bagshawe,  for  the  Reverend  Mr.  Whitty, 
the  priest  of  the  Boman  Catholic  chapel  at  Moorfields  : 

*    *    We  claim  under  the  common  law,  which  does  not  avoid       [  420  ] 

(1)  Amb.  712. 
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Heath       guch  gifts  as  those  comprised  in  the  trusts.     But  if  oar  claim  is  not 
Chapman,     good  at  common  law,  at  any  rate  it  is  under  the  stat.  of  Will.  IV. 

Mr.  Anderson  and  Mr.  Ellison^  for  the  residuary  legatees  of 
the  testator: 

[  421  ]  *     *    AH    the  authorities  since  the  stat.   of  Edw.  VI.   have 

recognized  the  state  of  the  law  as  it  is  laid  down  in  West  v. 
Shuttleivorth(\).  The  gifts  therefore  for  the  requiems  and  masses 
for  the  soul  of  the  testator,  <bc.,  are  clearly  void.  Then  it  is  said 
that  the  gift  for  other  pious  uses  may  be  good  ;  but  they  cannot  be 
severed  from  the  general  gift. 

[  '422  ]  Then  the  question  is,  who  is  to  take  the  property,  the  *Crown  for 

charity,  or  the  next  of  kin?  Attorney -General  v.  Herrick  (2)  is 
rather  against  the  claim  of  the  Crown ;  it  cannot  take  the  pious 
uses  as  such,  and  no  cy  prh  scheme  will  be  directed:  Attorney- 
General  v.  Hinxman  (3).     *     *     * 

Mr.  Elderton  appeared  for  Mary  Chapman. 

Mr.  Baily,  in  reply : 

[All   the  purposes  connected  with  the  Church  are  necessarily 
pious;    the  whole  money  may   therefore  be    applied   to    lawful 
•  purposes.] 

The  other  points  made  in  argument  are  referred  to  in  the 
judgment. 

The  Vicb-Chancbllor  : 

The  first  question  raised  is,  whether  such  a  gift  as  this,  by  a 
transfer  of  stock  to  trustees  and  a  verbal  declaration  of  the  pur- 
poses, is  a  violation  of  the  Wills  Act ;  and  I  do  not  think  it  is.  The 
Wills  Act  requires,  in  order  that  the  instrument  shall  operate  as  a 
will,  that  it  shall  be  signed,  &c. ;  but  all  that  does  not  prevent  any 
person  from  doing  what  he  might  clearly  have  done  before  the 
J  Act,  VIZ.,  by  transferring  a  sum  of  stock  to  trustees,  and  verbally 
declaring  the  trusts,  to  create  a  trust. 

It  IS  quite  clear  that  a  trust  may  be  by  parol ;  but  then  the 

creator  of  the  trust  must  act  so  as  to  make  it  a  trust  executed.    If 

e  executes  it,— if,  for  instance,  he  transfers  a  fund  into  the  names 

'"^"Btees,  and  then  verbally  declares  the  trusts,  and  it  can  be 

(2)  f^h.  nf  ^'  ^^-  *  ^-  ^^^-  (')  "^  ^-  »•  "»  ^2  J.  &  W.  270). 
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clearly  ascertained  what  the  intended  trusts  are,  that  is  a  good       Heath 
creation  of  a  trust.  Ghaphak. 

Next,  was  this  a  revocable  trust  ?  Now,  assuming  that  it  was 
revocable  by  the  testator,  is  it  revocable  as  against  him  by  his 
residuary  legatees  ?  He  meant  it  for  his  own  benefit ;  and  even  if 
he  could  have  revoked  it,  yet,  having  created  a  trust  for  his  own 
benefit,  and  not  having  revoked  it,  those  who  claim  under  or  through 
him  cannot,  I  think,  revoke  it. 

But  the  material  question  is,  whether  the  uses  or  purposes  to 

which  the  donor  has  devoted  portions  of  his  property,  are  void  as 

superstitious.     Now,  it  is  quite  clear  that,  at  all  events  before  the 

2  &  3  Will.  IV.,  it  was  commonly  assumed  to  be  the  law,  and  the 

assumption  was  acted  on,  that  a  gift  to  a  priest  for  masses  for  the 

repose  of  the  testator's  soul,  or  a  gift  to  a  priest  to  say  masses 

generally,   was  superstitious   and  void.     The  way  in  which  this 

came  to  be  the  law  is  this  :  at  the  time  of  the  passing  of  the  statute 

of  Edw.  YI.,  such  gifts  were  void.  That  statute  declares,  as  to  certain 

uses,  not  that  they  are  void — it  assumes  that — but  that  the  property 

given  to  such  uses  is  to  belong  to  the  Grown ;  and  the  courts  of 

law  have  subsequently  put  this  interpretation  on  that  statute,  not 

that  it  actually  declares  such  trusts  to  be  void,  but  that  it  stamps 

on  all  such  trusts,  whether  created  before  or  subsequently  to  the 

statute,  the  character  *of  illegality,  on  the  ground  of  being  super-      [  *424  ] 

stitious ;  it  gives  to  the  Crown  certain  property  devoted  to  such 

uses,  but  it  stamps  all  such  uses  as  superstitious  and  void.    That 

has  been  the  view  of  the  courts  of  law ;   and  Lord  Cottenham, 

when  Master  of  the  Bolls,  in  referring  to  the  cases  collected  in 

Duke,  refers  to  the  cases  where  that  is  stated.     The  great  case  is 

Adams  v.  Lambert  (1),  in  the  argument  of  which  a  number  of  other 

cases  are  cited,  and  in  every  one  it  is  assumed,  and  in  some  decided, 

that  gifts  for  such  purposes  were  superstitious  and  void.     It  was 

contended  by  Mr.  Bagshawe  that  the  cases  in  Duke  do  not  decide 

that  point,  and  he  referred  to  one  in  particular.    But  if  that  case 

is  examined,  it  will  be  found  that  the  point  was,  that  the  gift 

was  not  of   the  land,    and    therefore    the    King    did    not    take 

the    land;  that  was  all.    A   series   of    cases  has  left  no  doubt 

what  the  law  was,  at  least  down  to  the  stat.  of  Will.  IV.    Then 

what  did  that   statute   do?    If   it   had   meant  to  alter  the  law 

with  respect    to    superstitious  uses,   certainly  it  uses  the  most 

singularly  inapt  words  that  could  be  well  imagined  for  the  purpose, 

(1)  Duke,  90. 
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Heath  But  in  truth  there  is  no  such  indication  of  intention  in  the  Aet  at 
Chapman.  ^^'  What  it  intended  was  this.  As  to  their  places  of  worship,  as 
to  their  places  of  education,  and  as  to  the  employment  of  persons 
officiating  in  their  ceremonial,  it  intended  to  put  Boman  Catholics 
on  the  same  footing  as  Protestant  Dissenters.  But  it  does  not 
refer  at  all  to  the  purposes  to  which  property  is  devoted,  which,  if 
superstitious,  still  render  the  gift  void.  No  doubt,  if  property  is 
given  for  the  use  of  a  place  of  worship,  that  is  good  ;  but  the  statute 
leaves  quite  untouched  the  case,  where  property  is  given  for  super- 
stitious uses.  That  is  the  view  taken  in  West  v.  Shuttleworth,  with 
respect  to  which  I  must  say,  that  besides  feeling  myself  bound  to 
[  '426  ]  follow  it,  even  if  I  did  not  entirely  agree  with  it,  I  do  in  *fact 
entirely  subscribe  to  the  correctness  of  the  reasoning  in  it.  That 
case  is  almost  on  all  fours  with  this ;  subject  only  to  this,  whether  in 
this  case  there  are  any  parts  of  the  gifts  which  are  to  charitable  uses. 
Now,  first,  there  is  the  gift  to  the  church  at  Mestr6,  near  Venice,  for 
masses  and  requiems.  Then  next  there  is  the  gift  to  the  church  of 
St.  Mark,  for  masses  for  the  soul  of  the  testator,  and  for  the  poor  dead. 

The  question  on  this  is,  whether  the  gift  for  saying  masses  for 
the  souls  of  the  poor  dead  makes  the  gift  charitable  ?    The  usual 
test  applied  to  try  questions  of  this  kind  has  been  the  statute  of 
the  43  Eliz.  c.  4.    In  that  statute  are  enumerated  a  variety  of 
uses  which  are  charitable.     (His  Honour  referred  to  the  section  of 
the  Act.)    Charitable  uses  are  not  exactly  confined  to  those  which 
are  specifically  expressed  in  the  Act;  but  to  be  charitable  uses, 
they  must  be  such  as  are  there  enumerated,  or  uses  of  an  analogous 
character.     Now,  saying  masses  for  the  souls  of  the  poor  dead 
would  have,  I  think,  no  analogy  to  any  of  those  enumerated  in  the 
statute.   Even  if  I  were  to  take  the  construction  of  the  words  "  poor 
dead  "  to  mean  those  who  in  life  were  poor,  too  indigent  to  provide 
for  masses,  even  then  that  would  not  be  a  charity  within   the 
meaning  of  the  statute  ;  but  if,  as  I  am  told,  the  words  are  used  to 
refer  to  the  condition  of  the  souls  after  death,  in  purgatory,  it  is 
impossible  to   say  that  that  bears  the  slightest  analogy  to  any 
charity  described  in  the  statute. 

Then  as  to  the  pious  uses  annexed  to  the  gift,  it  appears  to  me, 
that,  though  every  charitable  use  is  in  some  sense  a  pious  use,  yet 
there  are  many  pious  uses,  particularly  in  the  view  of  a  Boman 
Catholic,  having  no  ingredient  whatever  of  charity.  Take  the  case 
which  has  been  suggested  in  argument  of  lighted  tapers ;  it  is 
[  *426  ]       clear  *that  would  be  a  pious  use :  so  take  the  case  of  ornaments  for 
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adorning  or  dressing  a  figure  of  the  Virgin  Mary ;  that  would  be, 
in  the  eyes  of  a  Boman  Catholic,  a  pious  use,  but  it  clearly  would 
be  no  charity ;  and  it  is  clear  that  on  principle  a  pious  use  is  not 
necessarily  a  charitable  usa  Then  the  question  remains  whether, 
there  being  a  gift  to  a  church  for,  among  others,  pious  uses,  I  may 
not  construe  that  as  a  gift  to  the  church  for  the  ordinary  purposes 
of  the  church,  not  being  superstitious,  and  shut  my  eyes  to  the 
direction  for  saying  masses  and  requiems  for  the  souls  of  the  dead  ? 
But  I  think  I  cannot :  the  admixture  of  those  uses  vitiates  the  gifts 
to  pious  uses.  Even  if  they  could  be  supported  as  gifts  for  such 
pioos  uses  as  are  charitable,  I  think  they  are  vitiated  by  being 
connected  with  the  direction  for  saying  masses. 

The  only  remaining  question  is,  if  these  gifts  are  void,  as  being 
superstitious,  and  are  not  gifts  for  charitable  purposes,  the  Crown 
is  entitled  or  the  residuary  legatees  ?  and  I  am  clearly  of  opinion 
that  the  residuary  legatees  are  entitled  ;  that  is  consistent  with  the 
decision  in  West  v.  Shuttleworth,  and  with  the  statute  of  Edw.  YL 


Heath 

r. 
Chapman. 


BRANDLING  v.  PLUMMER. 

(2  Drewry,  -127—433 ;  S.  C.  23  L.  J.  Ch.  960  ;  23  L.  T.  O.  S.  329 ;  2  W.  R.  662.) 

A  Tendor,  in  his  particulars  of  sale,  described  certaii>  cottages  as  part  of 
Lot  6,  and  as  in  the  occupation  of  the  owners  of  the  Sedghill  Collieries,  or 
their  undertenants  or  workmen .  By  a  further  particular  he  stated,  that '  *  the 
mines  and  minerals  within  and  under  such  of  the  collieries  as  were  situate 
within  certain  townships,  were  reserved  to  the  owners  thereof,  with  such 
powers  and  privileges  as  belonged  to  them.'*  It  turned  out  that  the  mine 
under  Lot  6  was  not  the  Sedghill  Colliery,  but  the  Hazeliigg  Colliery,  and 
the  owners  of  the  Hazelrigg  Colliery  had  in  some  way  obtained  or  long  used 
a  right  to  build  and  use  cottages  on  Lot  6  without  paying  rent,  except  a 
trifling  compensation  for  surface  damage,  and  they  had  transferred  their 
right  to  the  owners  of  the  Sedghill  Colliery  : 

Held,  that  the  particulars  did  not,  on  the  face  of  them,  convey  such 
information  as  the  vendor  ought  to  have  given ;  but  inquiries  were  directed 
as  to  the  circumstances  under  which  the  cottages  were  occupied,  and 
whether  the  owners  of  the  Sedghill  Colliery  had  any  right  against  the 
Tender. 

In  this  cause  a  petition  was  presented  by  a  purchaser,  under  the 
decree  of  the  Court,  for  compensation. 

He  had  purchased  a  particular  lot,  No.  6,  which  as  to  the  point 
in  dispute  was  described  as  follows:  ''Eighty  cottages  built  of 
stone,  and  eight  cottages  partly  of  timber,  all  in  the  occupation  of 
the  owners  of  Sedghill  Colliery,  or  their  undertenants  or  workmen." 
There  were  other  tenements  included  in  the  lot,  described  as  being 
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BBiLNDLiKo    in  the  occupation  of  tenants,  but  without  the  rent  being  mentioned. 

PLrMMEB.  Most  of  the  lots  were  over  coal  mines,  which  formed  the  subject  of 
a  subsequent  part  of  the  particulars  of  sale.  At  the  end  of  the 
particulars  of  these  land  lots,  and  immediately  preceding  the  part 
describing  the  mines,  and  headed  ''  collieries,"  there  was  a  general 
paragraph,  referring  to  reservations  of  rights,  containing  the  follow- 
ing passage :  "  The  mines  and  other  minerals  within  and  under 
[  '428  ]  such  of  the  lots  as  are  situate  within  the  townships  *of  Wideopen, 
Weetslaw,  and  East  Shuton,  are  reserved  to  the  owners  thereof, 
with  such  powers  and  privileges  as  belong  to  them." 

It  turned  out  that  the  eighty-eight  cottages  paid  no  rent.  They 
had  been  built  and  occupied  for  upwards  of  seventy  years.  They  had 
originally,  as  it  appeared,  been  so  built  and  occupied  by  the  owners 
of  the  Hazelrigg  Colliery,  which  was  under  Lot  6 ;  and  they  had 
transferred  their  right  to  the  owners  of  the  Sedghill  Colliery,  who 
at  the  time  of  the  sale  were  working  both  collieries.  How  the  right 
had  been  acquired,  whether  by  any  deed  or  by  wrongful  occupation, 
did  not  appear  clearly.    The  petitioner  claimed  compensation. 

Mr.  Swanston  and  Mr.  BaggaUay,  for  the  petitioner : 

The  question  is,  what  is  the  effect  of  the  contract,  having  regard 
to  the  particulars  of  sale  ? 

The  purchaser  sees  cottages  described  as  in  the  occupation  of 
certain  persons  ;  that  naturally  leads  to  the  inference  that  there  is 
a  rent  paid.  He  valued  the  property  according  to  the  apparent 
value  of  the  cottages ;  and  it  was  a  surprise  upon  him  and  a  con- 
cealment of  information  that  the  vendor  ought  to  have  given,  not 
to  state  the  real  circumstances. 

Mr.  Olasse  BJid  Mr.  W.  D.  Lewis,  for  the  vendors  : 
These  particulars  of  sale  could  not  mislead  any  one.  It  is  said 
no  rent  is  found  to  be  payable ;  neither  is  any  rent  stated  on  the 
particulars  of  sale  to  be  payable.  The  cottages  are  sold,  described 
as  subject  to  certain  rights.  Whatever  are  the  rights  existing  in 
the  persons  described,  subject  to  those  rights  the  purchaser  was 
apprised  that  he  purchased,  and  he  cannot  complain  that  he  is  to 
[  •^s  ]  take  *8ubject  to  them.  If  he  had  inquired,  as  he  might  have  done, 
he  could  have  found  what  the  facts  are :  Dyer  v.  Hargrave  (l)  \ 
Attwood  V.  Small  (2) ;  Clapham  v.  Shillito  (8). 

(1)  8  R,  R.  36  (10  Ves.  505).  (8)  64  R,  R,  39  (7  Beav.  146). 

r2)  49  B.  R.  115  (6  CI.  &  Fin.  232).  ' 


VOL.  C.J  1854.     CH.    2  DREW.  429—480.  211 

We  have,  by  the  particulars,  described  the  property  with  the    Bbandltno] 
ntmosi  accuracy.    Besides,  the  passage  on  p.  210  distinctly  calls     pluhmer. 
the  attention  of  the  purchaser  to  the  fact  that  the  owners  of  the 
mines  under  the  lots  had  certain  privileges  reserved.     If  he  had 
taken  the  trouble  to  inquire,  he  would  have  found  what  those 
privileges  were. 

Mr.  Toller,  for  defendants  in  the  same  interest,  and  Mr.  Schom- 
berg^  for  creditors  on  the  estate,  insisted  also  on  the  passage  on 
p.  210,  observing  that  but  for  that,  the  purchaser  might  have  claimed 
the  mines ;  but  that  passage,  excepting  the  mines,  excepted  also  the 
rights  of  the  miners;  and  the  purchaser  must  be  taken  to  have 
read  that  particular  of  sale  as  well  as  the  rest.  They  suggested 
also  the  impossibility  of  fixing  any  data  by  which  compensation 
could  be  measured.  What  was  the  rent  that  the  purchaser  had 
expected  ?  what  had  he  a  right  to  expect  ?  how  was  either  to  be 
ascertained  ?  and  on  which  was  the  compensation  to  be  measured  ? 

Mr.  Freeling^  for  other  parties,  also  opposed. 
Mr.  Swanstotif  in  reply. 

The  Yicb-Chancbllob  :  juiy  22. 

The  difficulty  here,  as  in  a  great  majority  of  the  cases  ^which  [  •430  ] 
come  before  the  Court,  is  not  a  difficulty  as  to  what  the  law  is,  but 
as  to  the  application  of  the  law.  There  is  no  doubt  what  the 
principle  is  as  to  questions  of  this  kind ;  it  is  the  obvious  duty  of  a 
vendor  to  make  himself  fully  acquainted  with  all  the  peculiarities 
and  incidents  of  the  property  which  he  is  going  to  sell ;  and  when 
he  describes  the  property  for  the  information  of  the  purchaser,  it  is 
bis  duty  to  describe  every  thing  which  it  is  material  to  know,  in 
order  to  judge  of  the  nature  and  value  of  the  property.  It  is  not 
for  him  just  to  tell  what  is  not  actually  untrue,  leaving  out  a  great 
deal  that  is  true ;  and  leaving  it  to  the  purchaser  to  inquire  whether 
there  is  any  error  or  omission  in  the  description  or  not.  The 
question  in  this  case  arises  with  respect  to  the  description  of  a 
portion  of  the  property  sold,  comprised  in  Lot  6,  of  which  Mr. 
Smith  was  the  purchaser.  (His  Honour  referred  to  the  particulars 
set  out  on  p.  209.)  The  question  is,  whether  there  is  any  material 
misdescription  or  error  as  to  these  eighty-eight  cottages  ?  Now,  by 
looking  at  this  printed  particular,  what  would  any  individual  know 
more  of  the  property  than  might  be  obtained  by  ocular  inspection  ? 

14—2 


212  1864.    CH.    2  DREW.  430—482.  [b.r. 

Brandling  What  infonnation  would  he  obtain  from  the  particulars  ?  No  doubt 
Plummeb,  tbey  would  inform  him  that  the  eighty-eight  cottages  were  in  the 
occupation  of  the  owners  of  Sedghill  Colliery,  but  that  would  give 
no  information  as  to  the  nature  of  the  occupation ;  and  the  inference 
would  be,  if  this  were  all,  that  the  occupation  was  occupation  of 
the  ordinary  kind.  If  there  had  been  a  lease,  it  ought  to  have 
been  mentioned ;  there  being  none,  the  inference  would  be  naturally 
that  the  occupation  was  by  persons  employed  by  the  owners  of  the 
colliery  in  connection  with  the  colliery.  But  then  there  is  the 
further  passage  on  p.  210.  Now  that  passage  refers  clearly  to  the 
prior  lots;  and  I  agree  with  the  respondent  that  the  purchaser 
[  •iSl  ]  *Bliould  have  read  that  paragraph  as  well  as  any  other ;  and  he 
must  have  seen  what  was  the  purpose  of  the  passage.  I  do  not,  in 
fact,  doubt  that  he  read  it. 

Now  what  could  the  purchaser  have  collected  from  this  passage? 
Why,  that  with  respect  to  the  mines  and  minerals  under  the  lot 
that  he  was  about  to  buy,  he  would  be  subject  to  the  powers  and 
privileges  vested  in  the  owners  of  those  mines ;  that  is,  all  the 
powers  and  privileges  usual  in  mining  leases.     To  those  he  could 
not  complain  of  being  subject ;  but  that  could  not  lead  him  to 
conclude,  when  he  saw  by  the  description  of  Lot  6  that  the  eighty- 
eight  cottages  were  in  the  occupation  of  the  owners  of  the  Sedghill 
Colliery,  that  they  were  occupied  by  the  owners  of  the  colliery 
under  Lot  6.     There  ia  nothing  to  lead  him  to  suppose  that  those 
persons  were  also  the  lessees  of  the  colliery  under  Lot  6.     Though 
he  knew  that  he  was  buying  Lot  6   subject  to  the  powers  and 
privileges  of  the  owners  of  the  colliery  under  Lot  6,  he  could  not 
expect  to  be  afterwards  told  that  the  cottages  were  held  by  virtue  of 
any  of  those  powers  or  privileges.     Allusion  was  made  to  his  being  a 
resident ;  but  that  would  not  necessarily  lead  him  to  know  that  the 
owners  of  Sedghill  Colliery  were  tenants  of  the  colliery  under  Lot  6. 
He  is  described  as  tenant  of  the  mansion-house,  upon  terms  of 
quitting  on  the  sale  of  the  property.     I  infer  from  the  statements 
that  he  was  a  recent  resident ;  but  however  that  may  be,  I  ccoinot 
impute  to  him  any  other  knowledge  than  what  is  conveyed  by  the 
particulars  of  sale,  and  what  any  person  going  over  the  property 
would  acquire  from  ocular  inspection;  I  cannot  impute   to  him 
knowledge  of  an  arrangement  by  which  not  only  the  miners  had 
such  privileges  for  sinking  shafts,  &c.  as  are  usual,  but  that  they 
bad  a  right  to  build  cottages  for  the  use  of  their  workmen,  and  not 
[  *432  ]       to  a  limited  number,  but  as  *many  as  they  liked ;  and  not  to  pay 
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any  rent  for  them,  bat  merely  to  pay  for  the  damage  done  to  the    brandling 
tenants  of  the  soil.  Plumher. 

No  doubt,  he  might  have  gone  to  the  houses  to  inquire ;  and  if 
he  had  done  so,  and  trusting  to  his  own  information,  had  not  got 
full  information,  he  might  possibly  have  brought  himself  within  a 
class  of  cases  which  has  been  referred  to  in  the  arguments. 

Then  it  is  suggested,  that,  though  it  is  stated  that  the  eighty- 
eight  cottages  are  in  the  occupation  of  the  owners  of  Sedghill 
Colliery,  the  occupation  referred  to  was  not  occupation  in  the 
ordinary  way ;  but  that  it  was  occupation  under  some  special  deed 
dated  in  1771,  by  which  the  owners  of  Hazelrigg  Colliery,  that  is, 
the  colliery  under  Lot  6,  were  entitled  to  the  right  to  build  cottages 
subject  to  no  other  terms  than  those  of  making  compensation  for 
damage,  and  that  those  owners  had  parted  with  their  right  to  the 
owners  of  Sedghill  Colliery,  and  that  the  latter  are  now  working 
both,  so  that  the  owners  of  Sedghill  Colliery  are  now  in  the 
occupation  of  the  colliery  under  the  Lot  6. 

If  that  is  so,  it  is  a  most  material  fact  affecting  the  value  of  the 
property  and  the  enjoyment  of  the  purchaser :  for  he  could  not  at 
any  time  say,  "  I  want  these  cottages ; "  he  is  to  be  told  by  the 
owners  of  the  Sedghill  Colliery,  that,  by  a  deed  of  1771,  they  are 
entitled  to  retain  them  for  their  occupation,  as  long  as  the  collieries 
are  worked. 

It  was  clearly  the  duty  of  the  vendors  to  have  described  that  in 
the  particulars  of  sale,  if  that  is  the  fact.  However,  some  of  the 
re8ix)ndents  say  it  is  not  the  fact ;  they  say  that  the  owners  of 
Hazelrigg  Colliery  have  been  wrong-doers  *all  along,  that  their  [  •433  ] 
occupation  has  been  wrongful,  and  that  if  Mr.  Smith  were  to  bring 
an  ejectment  he  could  turn  them  out ;  and  to  show  that,  the  deed 
of  1771  is  produced.  Now,  when  that  deed  is  looked  at,  I  find  that 
it  does  give  leave  to  erect  buildings  of  a  certain  description,  that  is 
buildings  necessary  for  sinking  shafts,  engine  houses,  <tc. ;  but  I 
cannot  find  that  it  gives  any  right  to  erect  cottages  for  the  occupa- 
tion of  the  workmen.  But  suppose  the  owners  of  Hazelrigg 
Colliery  were  wrong-doers.  If,  on  the  assumption  of  a  right,  they 
built  the  cottages,  and  have  occupied  them  from  1771  downwards, 
and  the  owners  of  the  land  have  stood  by,  it  would  be  very  difficult 
to  say  they  could,  by  merely  bringing  ejectment  in  1854,  turn  out 
the  occupants. 

The  facts  are  in  controversy.  The  material  consideration  is, 
that,  whether  the  description  is  right  or  not,  there  is  something 
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Brandling    material,  or  which  may  be  material,  to  the  interest  of  the  purchaser, 
Plummer.     ^  ^  which  the  facts  are  not  clear,  and  they  must  be  ascertained 
before  I  can  form  an  opinion  whether  I  ought  to  give  compensation 
or  not. 

His  Honour  directed  an  inquiry  under  what  circumstances  the 
cottages  described  as  part  of  Lot  6  were  in  the  occupation  of  the 
owners  of  Sedghill  Colliery  or  their  undertenants  or  workmen,  and 
whether  the  owners  of  Sedghill  Collieiy  or  their  tenants,  or  any 
other  and  what  persons,  had  any  and  what  right,  title  or  interest  to 
or  in  the  cottages  as  against  the  vendors  ? 


1854. 
July  20. 

KiNDRRSLBY, 

v.-c. 

[434] 


[  ♦^ss  ] 


CANNING  V.  CANNING. 

(2  Drewry,  434—438  ;  S.  C.  23  L.  J.  Ch.  879  ;  18  Jur.  640  ;  2  W.  R.  661.) 

On  a  commission  under  a  partition  decree  as  between  co-heiresses,  the 
eldest  has  no  right  of  choice.  The  Commissioners  are  to  exercise  their  own 
discretion,  and  may  take  into  account,  in  allotting,  eldership  or  any  other 
circumstance,  and  should  only  draw  lots  if  they  cannot  on  any  grounds 
make  a  discretionary  allotment. 

In  this  case  a  notice  of  motion  was  given  to  the  following 
effect :  that  the  Court  should  appoint  some  proper  and  indifferent 
person  to  draw  lots  for  the  moieties,  into  which  the  Commissioners, 
appointed  under  a  commission  of  partition  issued  in  the  causes,  and 
dated  the  19th  day  of  March,  1858,  had  by  their  certificate  divided 
the  hereditaments  in  the  said  commission  mentioned,  fgr  the  pur- 
pose of  the  said  moieties  being  allotted  to  the  plaintiffs  and  the 
defendant  Frances  Catherine  Canning  respectively,  according  to 
the  exigencies  of  the  said  commission. 

The  ordinary  partition  decree  had  been  made  for  the  partition  of 
certain  lands  between  the  plaintiff  Maria  Gordon  Canning  (or  those 
claiming  under  her)  and  the  defendant  Frances  Catherine  Canning, 
and  in  pursuance  of  the  decree  a  Commission  of  partition  had 
issued,  directing  the  Commissioners  therein  to  make  a  fair  partition, 
division  and  allotment,  of  the  manors,  lands,  tithes,  tenements  and 
hereditaments  comprised  in  and  devised  by  the  will  of'  Robert 
Canning,  the  testator  in  the  pleadings  mentioned,  and  to  divide  the 
same  as  directed  by  the  decree. 

The  Commissioners  divided  the  lands,  but  could  not  agree  as  to 
the  allotment;  the  plaintiff,  as  the  eldest  sister,  claimed  the  one- 
half  comprising  the  manor-house,  *as  of  right.  The  defendant 
denied  any  such  right.  The  Commissioners  made  a  joint  return 
but  did  not  file  it,  to  the  following  effect : 


VOL.  c]  1854.    CH.    2  DREW.  485—486.  216 

"  We  have  been  unable  to  agree  as  to  the  person  to  whom  the  Canning 
lands,  tenements  and  hereditaments  mentioned  in  the  said  second  canning. 
schedule,  which  comprised  the  mansion-house  and  premises  at 
Hartpury,  should  be  allotted,  one  of  us,  namely,  the  undersigned 
Bichard  Hall  having  proposed  that  the  allotment  of  the  said  shares 
should  be  made  by  lot,  and  the  other  of  us,  namely,  the  under- 
signed Josiah  Castree,  having  declined  to  accede  to  such  proposal, 
and  having  proposed  that  such  allotment  should  be  left  to  the 
determination  of  the  Court,  and  the  said  Bichard  Hall  having 
declined  to  accede  to  such  proposal,  we  have  not,  under  the  circum- 
stances herein  stated,  been  able  to  come  to  any  agreement  as  to 
the  persons  to  whom  the  aforesaid  moieties  should  be  respectively 
allotted." 

Mr.  Baily  and  Mr.  De  Qex  supported  the  motion. 

Mr.  Glasse  and  Mr.  Freeling^  contra. 

The  case  of  Curzon  v.  Lyster  (i)  was  referred  to. 

The  Vice-Chancbllor  : 

In  this  case  I  think  the  order  is  in  the  common  form,  and  the  com- 
mission is  in  the  common  form.  The  object  of  the  commission,  as  well 
as  the  order,  is  for  the  Commissioners  to  do  two  things :  one,  to 
divide  the  property  into  two  moieties,  which  as  I  understand  they 
have  done ;  and  there  is  no  objection  to  what  they  have  done  in 
that  *respect ;  and,  secondly,  when  they  have  made  their  division  [  ♦436  ] 
into  two  parts,  they  were  to  allot  one  moiety  to  one  party,  the 
plaintiff,  and  the  other  moiety  to  the  defendant.  That  they  have 
not  done.  They  have  not  said  which  part  is  for  the  plaintiff,  and 
which  for  the  defendant.  They  have  not  made  a  return  as  to 
that.  The  return  is  not  as  I  understand  a  complete  return, 
although  it  is  stated  they  have  signed  and  sealed  it ;  at  all  events 
it  is  not  filed.  What  they  have  done  by  that  document,  which  pur- 
ports to  be  the  return  they  propose  to  make,  is  to  say  that  they  cannot 
agree  as  to  which  share  they  should  allot  to  one,  and  which  they 
should  allot  to  the  other.  One  proposes  that  it  shall  be  done  by 
drawing  lots,  and  the  other  objects  to  that.  I  do  not  know  that 
they  suggest  any  substituted  mode  by  which  they  wish  the  Court  to 
decide. 

Now,  if  that  return  had  been  filed,  unless  the  parties  had  agreed, 
(1)  Seton  on  Deci'ces,  p.  191, 
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Canniko  I  must  have  been  obliged  to  quash  the  return  and  send  it  back  to 
CAKKnro.  the  Commissioners  to  make  a  fit  and  proper  return,  or  to  direct  a 
new  commission.  What  ought  the  Commissioners  to  do  in  this 
case  ?  It  appears  to  me  clear  that  they  are  not  bound  to  draw  lots  ; 
because  if  they  were  bound  to  draw  lots,  and  if  they  had  made  a  return 
upon  any  other  footing,  although  satisfactory  to  the  parties,  they 
would  not  have  performed  their  duty.  They  were  not  bound  to 
draw  lots.  The  word  "  allot  "  does  not  signify  in  this  case  a  draw- 
ing of  lots.  Both  popularly  and  legally  the  term  "allot"  has  a 
different  sense  from  merely  drawing  lots.  It  has  the  sense  of 
appropriating,  whether  by  drawing  lots  or  otherwise,  the  respective 
shares  to  the  respective  parties. 

Now  it  appears  to  me  what  the  Commissioners  ought  to  do  in 

[•437]  this  case  is,  that,  having  divided  the  property  *into  two  equal 
parts,  they  should  consider  all  the  circumstances  of  the  parties  and 
the  property.  Suppose,  for  example  (which  sometimes  happens), 
that  one  of  the  parties  has  property  in  a  particular  county  or  parish, 
and  that  one  of  the  allotments  is  contiguous  to  the  property 
already  belonging  to  one  party,  and  there  is  another  allotment  not 
contiguous,  that  would  be  a  good  ground,  cateris  paribus,  for 
allotting  that  particular  portion  to  the  individual  to  whom  it  is 
much  more  convenient  to  have  it  than  the  other.  They  may  also 
take  into  consideration  the  circumstance,  that  one  of  these  is  the 
eldest  daughter,  and  therefore,  although  she  has  no  right  of  priority 
of  choice,  still  her  being  the  elder  is  a  circumstance  which  the  Com- 
missioners may  consider  to  be  aground,  cteteris  paribus,  of  coming  to 
a  decision  on  the  allotment.  So,  again,  you  have  the  circumstance 
that  she  is  a  married  lady,  and  that  her  husband  has  taken  the 
family  name  and  has  no  mansion,  and  it  is  proposed  that  they 
should  keep  up  the  family  mansion  ;  and  when  the  Commissioners 
are  looking  into  the  matter  they  must  exercise  their  discretion,  and 
give  the  lots  with  reference  to  that  state  of  circumstances,  although 
the  fact  of  the  plaintiff  being  the  eldest  daughter  constitutes,  as  I 
conceive,  no  right  or  claim  under  the  commission  to  priority  of 
choice. 

If  the  Commissioners  can  find  no  reason  weighing  one  way  or 
the  other,  then  they  are  reduced  to  the  alternative  of  drawing  lots, 
because  there  is  nothing  else  to  guide  them.  But  it  appears  to  me 
that  the  drawing  of  lots  is  the  last  resort,  and  ought  only  to  be 
adopted  when  they  do  not  find  anything  to  guide  their  discretion 
one  way  or  the  other, 
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In  this  case  the  Commissioners  cannot  agree  as  to  what  they      Canning 
should  do.    In   strictness,  what  they  ought  to  do  *under  these     canning. 
circumstances  is,  to  make  separate  returns  ;  and  the  Court  would       [  *438  ] 
deal  with  the  separate  returns  as  it  might  consider  advisable.    But 
they  have  made  or  propose  to  make  a  joint  return,  saying  they 
cannot  agree.    It  appears  to  me  that  the  wisest  course  for  the 
Commissioners  (as  I  suppose  the  present  return  may  be  annulled, 
if  the  Commissioners  choose  to  tear  the  seal) — the  wisest  course 
would  be  to  put  an  end  to  the  present  return,  and  leave  them  to 
consider  the  circumstances  which  have  been  stated,  or  any  other 
circumstance  ujwn  which  they  may  receive  evidence,  for  it  is  open 
to  them  to  receive  evidence.    If  they  can  find  no  other  ground  for 
deciding,  they  should  draw  lots.    If  they  cannot  agree  upon  one  or 
the  other  course,  they  must  make  separate  returns. 

The  Court  declined  to  make  any  specific  order  on  the  motion, 
considering  that  it  had  no  authority  to  appoint  a  person  to  draw 
lots. 


WEIGHT  V.  VEENON.  i854. 

July  12, 13. 
(2  Drewry,  439—465)  Aug.  13. 

By  a  will,  an  estate  in  remainder  expectant  on  the  determination  of ' 
various  limitations  was  given    **upon  trust  for  the  right  heirs  of  A. 
deceased  (the  father  of  testator's  late  uncle)  by  Mary  his  second  wife,  also 
deceased,  for  ever :  " 

Held,  that  this  was  a  limitation  of  an  estate  tail. 

[Affirmed  by  the  House  of  Lords  as  reported  on  appeal  under  the  title  of 
Vernon  v.  WHght  in  7  H.  L.  C.  35—68.] 
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IN  THE  COURT  OF  COMMON  PLEAS. 


1854. 
June  13. 


HILLS  V.  HUNT. 

(15  C.  B.  1—38;  8.  C.  2  C.  L.  E.  1781.) 

[Construction  of  certain  orders  made  at  water-courts  of  the  Faversham  Oyster 
Fishery  for  the  regulation  of  the  fishery  and  the  affairs  of  the  Company.  A  case 
of  no  general  interest.] 


1854.  GETHEK  V.  CAPPER. 

May  31. 
JL  15  C.  B.  39—45 ;  S.  0.  24  L.  J.  C.  P.  69;  1  Jur.  N.  S.  332 ;  2  W.  B.  552.) 

^       ■•  By  a  charter-party  for  a  voyage  from  Sundswall  to  Southampton,  it  ^ 

stipulated  that  the  owner  should  receive  "the  highest  freight  which  he 
could  prove  to  have  heen  paid  for  ships  on  the  same  voyage  when  the  vessel 
passed  Elsinore,  but  not  less  than  90s,  per  St  Petersburgh  standard 
hundred : "  Held,  that  this  did  not  contemplate  strictly  legal  proof ;  but 
that  the  owner  would  be  entitled  to  the  highest  i*ate  of  freight  which  the 
owner,  to  the  knowledge  of  the  freighter,  was  in  a  position  to  prove,  by 
reasonable  evidence,  to  have  been  paid(l). 

This  was  an  action  for  freight  upon  a  charter-party.  The  first 
count  of  the  declaration  stated,  that,  on  the  25th  of  June,  1858,  by 
a  certain  charter-party  then  made  between  the  plaintiff  and  certain 
persons  therein  described  as  Messrs.  Hoare,  Buxton  &  Co.,  of 
London,  it  was  agreed,  that,  after  having  performed  the  voyage 
from  Gafle  to  Honfleur,  the  plaintiff  should  proceed  from  thence  to 
Sundswall,  and  there  on  account  of  the  charterers  should  take  on 
board  a  cargo  of  wood,  with  the  necessary  deck-load  and  stowage, 
as  much  as  the  vessel  could  conveniently  carry,  and  should  then 
without  delay  proceed  to  Southampton,  where  the  cargo  was  to  be 
discharged  according  to  the  bill  of  lading,  and  the  voyage  was  to 
conclude:  That  it  was  further  agreed,  that,  upon  delivering  the 
same  at  the  said  place  of  discharge,  the  plaintiff  was  to  receive  the 
highest  freight  which  he  could  prove  to  have  been  paid  for  ships 
on  the  same  voyage  when  the  said  vessel  passed  Elsinore,  but  not 
less  than  90«.  British  sterling,  per  St.  Petersburgh  standard  hundred, 
computed  at  one  hundred  and  sixty-five  British  cubic  feet  for  planks, 
battens,  and  boards,  and  one  hundred  and  fifty  cubic  feet  for  timber, 
and  full  freight  for  the  deck-load,  and  for  short  lengths  for  stowage, 
all  with  5  per  cent,  hat-money, — which  freight  was  to  be  paid  to  the 
plaintiff,  after  a  right  delivery  of  the  cargo,  half  in  cash,  and  half 
in  four  months'  bills  on  London,  to  be  approved  of  by  him  :  That  it 

(1)  See  the  same  case  on  the  defen-      him    after   verdict,  jtod,    p.  550   (15 
dant*8  motion  to  enter  judgment  for      C.  B.  i^"^ 
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was  farther  agreed  that  the  necessary  moneys  for  ship's  disburse-  Gether 
ments  at  the  place  of  lading  might  be  received  from  the  skipper  capper. 
against  insurance,  and  in  reduction  of  freight :  That  *the  cargo  was  [  *io  ] 
to  be  delivered  free  to  and  from  the  ship's  side  at  all  places ;  and, 
should  lighters  be  required,  they  should  be  for  account  of  the 
freighter ;  and  that  the  freighter  was  to  clear  the  cargo  in  all  ports 
and  rivers  :  That  the  said  freighters  assigned  to  the  defendant,  and 
the  defendant  then  became  and  was  the  assignee  of,  the  said  cargo, 
and  entitled  to  receive  the  same :  And  that  thereupon,  in  considera- 
tion of  the  premises,  and  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  deliver  unto  the  defendant  as  such  assignee  the 
said  cargo  according  to  the  said  charter-party,  the  defendant  then 
promised  the  plaintiff  to  perform  and  fulfil  all  things  in  the  said 
charter-party  contained  on  behalf  of  the  freighters  to  be  performed : 
That  all  times  had  elapsed,  and  all  things  had  been  done  by  the 
plaintiff  necessary  to  entitle  him  to  the  fulfilment  of  the  said 
promise  on  behalf  of  the  defendant,  and  to  payment  according  to 
the  terms  of  the  said  charter-party  :  That  the  plaintiff  was  able  to 
prove,  and  that  the  fact  was,  that  the  highest  freight  paid  for  ships 
on  the  same  voyage  at  the  time  the  said  vessel  passed  Elsinore, 
was,  to  wit,  7L  Is.  Gd,  per  St.  Petersburgh  standard  hundred, — of 
which  the  defendant  always  had  notice :  That,  by  reason  of  the 
premises,  a  large  sum,  to  wit,  the  sum  of  800Z.,  became  due  and 
payable  to  the  plaintiff  for  the  freight  of  the  said  vessel,  and  for 
percentage  thereon,  and  for  port-dues,  and  otherwise,  according  to 
the  terms  of  the  said  charter-party :  And  that,  although  a  certain 
sum,  to  wit,  the  sum  of  167/.  8«.  5ef.,  had  been  paid  in  part  liquida- 
tion of  the  said  larger  sum :  Yet  that  the  defendant  had  not  paid 
the  residue  according  to  the  terms  of  the  said  charter-party,  and 
had  wholly  refused  either  to  give  such  bills  as  in  the  said  charter- 
party  was  mentioned,  or  to  pay  in  cash  the  said  freight  and  charges, 
or  any  part  thereof. 

And  the  plaintiff  also  sued  the  defendant  for  money  payable  by 
the  defendant  to  the  plaintiff  for  freight  for  *the  conveyance  by  the  [  *^^  ] 
plaintiff  for  the  defendant  at  his  request,  of  goods  in  ships  :  and  for 
money  paid  by  the  plaintiff  for  the  defendant  at  his  request ;  and 
for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  upon 
an  account  stated  between  them :  And  the  plaintiff  claimed  1,0002. 

The  defendant  pleaded, — first,  to  so  much  of  the  first  count  as 
claimed  freight  exceeding  908.  British  sterling  per  St.  Petersburgh 
standard  hundred,  computed  as  aforesaid,  with  5/.  per  cent,  hat- 
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Getheb  money,  that  the  plaintiff  was  not  able  to  prove,  nor  was  it  the  fact, 
Cappeb.  *^**  ^^^  highest  freight  paid  for  ships  on  the  same  voyage  at  the 
time  the  said  vessel  passed  Elsinore,  exceeded  such  90«.,  with  such 
6/.  per  cent,  hat-money, — secondly,  to  the  cause  of  action  in  tlie 
introductory  part  of  the  first  plea  mentioned,  that  the  plaintiff  did 
not  prove  that  any  higher  rate  of  freight  than  such  90«.  as  afore- 
said, with  such  5  per  cent,  hat-money  as  aforesaid,  had  been  paid 
for  ships  on  the  same  voyage  when  the  said  vessel  passed  Elsinore, 
according  to  the  true  meaning  of  the  contract. 

The  plaintiff  demurred  to  the  second  plea, — the  point  marked  in 
the  margin  being,  "  that  the  plea  puts  in  issue  an  immaterial  fact, 
and  one  which  is  not  alleged  in  the  count  to  which  it  is  an  answer ; 
and  generally,  that  it  discloses  no  sufficient  ground  of  defence  to 
the  action." 

Lush,  in  support  of  the  demurrer : 
The  second  plea  is  clearly  a  bad  one.  It  admits  that  a  higher 
rate*  of  freight  than  90«.  had  been  paid  for  ships  on  the  same 
voyage  when  the  vessel  in  question  passed  Elsinore,  and  that  the 
plaintiff  was  able  to  prove  it :  all  it  denies,  is,  a  fact  not  alleged  in 
the  declaration,  viz.  that  the  plaintiff  proved  it.  This  is  a  mercan- 
tile contract,  which  must  receive  a  reasonable  construction.  The 
construction  which  will  be  contended  for  on  the  other  side, — that, 
t  ^42  ]  before  the  plaintiff  can  be  entitled  to  receive  the  higher  *freight,  he 
must  give  strict  legal  proof  of  its  payment, — would  be  unreasonable 
and  absurd.  Before  whom  is  he  to  prove  it  ?  Is  he  to  bring  an 
action,  and  so  prove  it  before  a  court  and  jury  ? 

(Crowder,  J. :  The  defendant  will  say  it  means  such  proof  as 
ought  reasonably  to  be  deemed  sufficient  to  satisfy  a  merchant.) 

That  might  be  a  very  convenient  admission  for  the  purposes  of  this 
demurrer:  but  that  can  hardly  be  contended. 

(Maulb,  J. :  If  this  plea  be  good,  the  declaration  must  be  bad. 
If  proving  the  highest  amount  of  freight  paid  for  ships  on  the  same 
voyage  when  this  vessel  passed  Elsinore,  was  a  condition-precedent, 
tne  general  allegation  that  all  things  had  been  done  by  the  plaintiff 
ZdlTZ^^^'f'^^  '"^^  ^  ^^^  fulfilment  of  the  defendant's  promise, 

compreL^rerir";"'^.*'^:^'"^  "'  ''''  charter-party,  does 
^^e  allegation  that  he  did  prove  that  fact.) 
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The  meaning  of  that  general  allegation  is,  that  the  plaintiff  brought      Gethbb 
home  the  cargo,  and  so  earned  freight  under  the  charter-party,      gappeb. 
The  declaration  then  goes  on  to  allege  circumstances  which  entitle 
the  plaintiff  to  the  larger  freight  claimed.     That  which  the  plea 
traverses  is  nowhere  alleged  at  all. 

Raymond  (with  whom  was  Bovill)  contra  : 

The  plea  in  question  is  not  addressed  to  the  908.  freight,  but  to 
the  higher  rate  of  71.  Is.  6d.  per  St.  Fetersburgh  standard  hundred. 
It  lay  on  the  plaintiff  to  show  that  he  was  entitled  to  receive  that 
higher  amount  of  freight.  The  proof  mentioned  in  the  charter- 
party  clearly  is  a  condition-precedent  to  the  plaintiff's  right  to 
receive  that:  and,  if  it  be  a  condition-precedent,  he  cannot  say 
that  it  is  not  involved  in  the  declaration ;  for,  if  not,  the  declara- 
tion would  be  bad.  The  general  averment  that  the  plaintiff  had 
done  all  things  necessary  to  entitle  him  to  the  fulfilment  of  the 
defendant's  promise,  and  to  payment  according  to  the  terms  of 
the  charter-party,  must  *mean  that  he  has  entitled  himself  to  the  [  *^3  ] 
whole  of  that  which  he  demands. 

(Mauls,  J.:  The  allegation  of  performance  comes  immediately 
after  the  mutual  promises,  and  before  the  allegation  as  to  the  larger 
freight.  That  general  allegation  of  performance  would  be  proved 
if  the  plaintiff  was  entitled  to  be  paid  anything  in  respect  of  the 
contract.) 

The  demand  is  for  the  whole  freight  due  on  the  charter-party.  The 
plaintiff  avers  that  the  whole  freight  is  more  than  908.,  to  wit, 
71.  78.  6d. 

(Maule,  J. :  The  plaintiff  does  not  aver  that  he  has  done  every- 
thing to  entitle  him  to  recover  the  freight  claimed  in  the  declaration ; 
but,  to  the  fulfilment  of  the  contract,  and  to  the  payment  of  the 
freight  mentioned  in  the  charter-party.  He  will  be  entitled  to  that, 
in  the  event  of  his  being  found  entitled  to  the  minimum  freight 
only.) 

He  is  by  this  action  insisting  upon  the  chartered  freight  being  a 
earn  exceeding  908.  Before  the  Common  Law  Procedure  Act,  to 
entitle  him  to  the  higher  freight,  the  plaintiff  must  distinctly  have 
averred  all  the  facts  necessary  to  show  that  the  contract  entitled 
him  to  it. 
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Getheb  (Maule,  J.:  It  was  competent  to  the  plaintiff  to  sue  for  the 

Capper,  minimum  freight  only :  and  the  declaration  may  be  a  very  good 
one,  although  it  states  something  bearing  upon  the  claim  to  the 
larger  freight.  In  effect,  the  declaration  states,  that  the  defendant 
promised  to  pay  freight, — a  certain  minimum  freight  in  one  event, 
and  a  certain  larger  freight  in  another  event, — and  that  something 
has  happened  which  entitles  the  plaintiff  to  recover  some  freight. 
That  which  the  plaintiff  wanted  to  show,  was,  that  the  events  which 
happened  entitled  him  to  recover  all  the  freight  he  claims  in  his 
declaration :  instead  of  saying  that,  he  says,  that  he  has  done  all 
that  entitles  him,  and  that  the  events  which  have  happened  entitle 
him,  to  all  that  the  contract  entitles  him  to.) 

The  plea  is  a  substantial  answer  to  so  much  of  the  demand  as  it  is 
[  *44  ]  addressed  to.  The  main  ^question  is,  whether  actual  proof  was  a 
condition-precedent  to  the  plaintiff's  right  to  sue  for  the  higher 
freight.  This  is  a  mercantile  contract,  which  should  receive  such  a 
reasonable  construction  as  to  make  it  capable  of  performance  with- 
out the  intervention  of  a  suit  at  law :  legal  proof  could  not  have 
been  contemplated.  If  the  words  are  so  ambiguous  as  to  be  incap- 
able of  any  construction,  the  plaintiff  can  only  be  entitled  to  the 
minimum  freight.  "  Proof  "  does  not  necessarily  mean  legal  proof. 
It  was  not  necessary  to  prove  absolutely  that  the  higher  rate  of 
freight  had  been  paid  in  other  cases:  this  might  have  been  done 
by  producing  a  charter-party  or  a  bill  of  lading,  or  by  any  other 
reasonable  medium  of  proof.  It  would  be  for  the  jury  to  say 
whether  or  not  reasonable  proof  was  tendered.  It  is  like  the  case 
of  a  contract  for  an  "approved  bill." 

(Maule,  J. :  I  think  it  is  extremely  doubtful  whether  the  declara- 
tion does  not  in  fact  allege  that  the  plaintiff  did  prove  the  fact :  it 
alleges  that  the  defendant  knew  the  fact,  and  that  the  defendant 
was  aware  that  the  plaintiff  was  able  to  prove  it.) 

If  so,  the  plea  is  good  as  a  traverse.    His  mere  knowledge  might 
not  be  enough. 

(Maule,  J. :  The  charter-party  does  not  explicitly  require  proof  to 
be  given :  it  is  only  by  inference  you  require  it.  Is  not  a  thing 
proved  to  one  who  knows  the  fact  ?) 

The  Court  assumes  that  the  defendant  knew  it. 


VOL.  c]  1854.    C.  P.     15  C.  B.  44—45.  223 

(Mauls,  J. :  The  declaration  so  alleges,  and  the  plea  does  not  Qbther 
deny  it.  The  correct  view  of  it  seems  to  me  to  be  this.  The  words  capper. 
are, — the  plaintiff  to  receive  the  highest  freight  which  he  can  prove 
to  have  been  paid  for  ships  on  the  same  voyage  when  the  said 
vessel  passes  Elsinore,  but  not  less  than  90s.  That  involves  the 
fact  that  the  larger  freight  has  been  paid.  The  charter-party  does 
not  say  that  the  plaintiff  shall  prove  it :  but  you  assume  that  by 
implication  it  does  require  him  to  prove  it.  To  that  I  do  not 
assent.  Admitting  *the  simple  fact  of  ability  to  prove  not  to  be  [  *45  ] 
enough,  in  the  circumstances  which  have  happened, — that  the  fact 
was  so,  that  the  plaintiff  was  able  to  prove  it,  and  that  the  defendant 
knew  it, — is  not  the  charter-party  satisfied  ?  The  plaintiff  shall  prove, 
or  such  circumstances  shall  concur  as  to  render  proof  unnecessary. 
The  declaration  does  not  aver  that  the  plaintiff  did  prove  the  fact, 
but  that  he  could  prove  it.  The  capacity  to  prove,  coupled  with 
knowledge  on  the  part  of  the  defendant  of  the  capacity  to  prove, 
and  of  the  existence  of  the  fact,  I  think  satisfies  the  terms  of  this 
charter-party.  If  the  words  had  been  ''  which  he  can  prove  and 
does  prove,"  it  might  have  been  otherwise;  for,  in  that  case, 
perhaps  it  could  not  have  been  said  that  something  which  is  not 
proof  shall  be  equivalent  to  proof.) 

Taking  the  whole  contract  together,  it  evidently  shows  that  some- 
thing more  was  meant  than  mere  knowledge. 

(Maule,  J.:    The  case  is  somewhat  analogous   to    Wan-en  v. 
Peabody  (i).) 

Jebvis,  Ch.  J. : 

1  think,  for  the  reasons  given  by  my  brother  Matjlb,  that  the 
plaintiff  is  entitled  to  judgment  on  this  demurrer. 

The  rest  of  the  Court  concurring, 

Jvdginentfor  the  plaintiff . 
(1)  79  E.  E.  762  (8  C.  B.  800). 
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'^!!!lf'  (15  C.  B.  46—68 ;  S.  C.  23  L.  J.  C.  P.  197 ;  18  Jur.  1105 ;  2  W.  R.  595.) 

[  ^^  ]  By  a  charter-party  it  was  agreed  between  the  master  and  the  charterers, 

that  one-third  of  the  stipulated  freight  should  be  paid  before  the  sailing  of 
the  vessel, — the  same  to  be  returned,  if  the  cargo  was  not  delivered  at  the 
port  of  destination, — ^the  charterers  to  insure  the  amount  at  the  owners' 
expense,  and  deduct  the  cost  of  doing  so  from  the  first  payment  of  freight. 
The  charterers  paid  the  one-third  freight,  deducting  the  premium  of 
insurance.  The  vessel  and  cargo  did  not  reach  their  port  of  destination. 
By  reason  of  the  negligence  of  the  charterers  the  insurance  was  not  effective : 
Held,  that  the  measure  of  damages  was  not  necessarily  the  one- third  freight 
which  was  lost. 

This  was  an  action  upon  a  charter-party.  The  declaration  stated, 
that,  on  the  8rd  of  July,  1852,  it  was  by  charter-party  mutually 
agreed  between  the  defendant,  master  of  the  good  ship  or  vessel 
called  the  Sicea,  and  the  plaintiffs,  that,  the  said  vessel,  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
should,  with  all  possible  dispatch,  proceed  direct  to  Hartlepool,  and 
there  load  from  the  agents  of  the  plaintiffs  a  full  and  complete 
cargo  of  coals,  which  the  plaintiffs  bound  themselves  to  ship,  not 
exceeding  what  the  said  ship  could  reasonably  stow  and  carry  over 
and  above  her  tackle,  apparel,  provisions,  and  furniture,  and,  being 
so  loaded,  should  therewith  proceed  to  Point-de<6alle,  Ceylon,  or 
[*47]  *so  near  thereto  as  she  might  safely  get,  and  deliver  the  same 
there  alongside  any  craft,  steamer,  floating-depot,  or  pier,  as  might 
be  directed  by  the  plaintiffs'  agents,  to  whom  the  said  vessel  was  to 
be  consigned  at  the  port  of  discharge  :  and  it  was  thereby  further 
agreed  that  the  freight  should  be  paid  at  and  after  the  rate  of  26L 
per  keel  of  21  tons,  4  cwt.,  on  the  quantity  delivered,  in  full  (the 
act  of  God,  the  Queen's  enemies,  fire,  restraint  of  princes,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  or  kind  soever,  during  the  said 
voyage,  always  excepted),  and  it  was  thereby  furtlier  mutually 
agreed  that  the  freight  should  be  paid,  one-third  by  bill  at  three 
months  from  the  final  sailing  of  the  vessel  from  her  last  port  in 
Great  Britain,  or  in  cash  under  discount, — the  same  to  be  returned 
if  the  cargo  was  not  delivered  at  the  port  of  destination, — the 
charterers  to  insure  the  amount  at  owners'  expense,  and  deduct 
the  costs  of  doing  so  from  the  first  payment  of  freight ;  and  the 
remainder  by  bill  at  three  months'  date  from  the  delivery  of  a 
certificate  to  the  charterers,  signed  by  the  consignees,  of  the  right 
and  true  delivery  of  the  whole  cargo  agreeably  to  bills  of  lading, 
less  cost  of  coals  short  delivered,  or  in  cash  under  discount  at  51. 
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per  cent,  per  annaniy  at  charterers*  option:  Averment,  that  the  Chables 
said  vessel  did  proceed  to  Hartlepool,  and  there  load  a  full  and  altxn. 
complete  cargo  of  coals,  and  did  therewith  proceed  on  her  said 
voyage,  and  the  plaintiffs  paid  to  the  defendant  one-third  of  the  said 
freight,  after  deducting  the  cost  of  insuring,  by  bill  for  166/.  Us.  lid. 
at  three  months  from  the  final  sailing  of  the  said  vessel  from 
her  last  port  in  Great  Britain  (which  said  bill  was  afterwards, 
and  before  action  brought,  duly  paid),  and  122.  19«.  2d.  by  cheque, 
under  discount,  according  to  the  terms  of  the  said  charter-party : 
That  the  said  cargo  never  was  delivered  at  its  port  of  destination : 
And  that,  although  the  plaintiffs  had  done  every  *thing  on  their  [  *48  ] 
part  to  entitle  them  to  have  the  amount  so  paid  by  the  plaintiffs  in 
respect  of  freight  returned  and  repaid,  according  to  the  terms  of 
the  said  charter-party;  and  although  a  reasonable  time  in  that 
behalf  had  long  since  elapsed ;  yet  the  defendant  had  not  returned 
to  the  plaintiffs  the  amount  so  paid  in  respect  of  freight  as  afore- 
said, contrary  to  the  terms  of  the  said  charter-party. 

There  ^as  also  a  count  for  money  payable  by  the  defendant  for 
money  received  by  the  defendant  for  the  use  of  the  plaintiffis,  and 
for  money  paid  by  the  plaintiffs  for  the  defendant  at  his  request, 
and  for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs 
on  accounts  stated  between  them :  And  the  plaintiffs  claimed  8002. 

Second  plea, — as  to  the  first  count, — ^that  the  said  cargo  was  not 
delivered  at  the  port  of  destination,' by  reason  of  the  dangers  and 
accidents  of  sea  happening  to  the  said  ship  in  the  course  of  her 
voyage  in  the  said  charter-party  mentioned,  and  before  the  comple- 
tion, whereby  the  said  ship  was  wrecked  and  wholly  lost  during  the 
said  voyage,  to  wit,  at  the  Cape  of  Good  Hope,  and  before  her 
arrival  at  the  said  port  of  destination ;  and  the  delivery  of  the  said 
cargo  was  entirely  prevented,  and  the  freight  payable  in  respect 
thereof,  including  the  said  part  so  to  be  returned  as  in  the  declara- 
tion mentioned,  was  wholly  lost :  and  the  said  loss  of  the  said  part 
of  the  freight  to  be  returned  as  aforesaid  was  such  a  loss  as  was  by 
the  provisions  of  the  said  charter-party  to  be  insured  against  by  the 
plaintifiiB  at  the  owners'  expense;  and  the  insurance  by  the  said 
charter-party  required  would,  if  the  same  had  been  effected  according 
to  th^  form  and  effect,  true  intent,  and  meaning  of  the  said  charter- 
party,  have  indenmified  the  defendant  against  the  loss  of  the  one- 
third  of  the  said  freight  which  was  to  be  returned  by  him  in  the  event 
of  the  non-delivery  of  the  said  cargo  at  the  port  of  destination :  That, 
although  *the  plaintiffs  charged  the  defendant  with  the  costs  of       [  *49  ** 
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CHARLE8  insuring  one-third  of  the  freight,  and  deducted  such  costs  from  the 
altin.  amount  of  the  one-third  of  the  freight  so  paid  to  the  defendant  as 
aforesaid;  and  although  they  could  and  might,  with  the  use  of 
reasonable  care  and  diligence,  have  effected  a  good  and  sufficient 
insurance,  in  the  usual  course  of  businesSy  according  to  the  true 
intent  and  meaning  of  the  said  charter-party,  whereby  the  defendant 
and  the  owners  of  the  ship  would  have  been  fully  and  sufficiently 
indemnified  against  the  loss  of  the  said  one-third  of  the  freight  so 
by  him  to  be  returned  as  aforesaid ;  yet  the  plaintifb  did  not  take 
or  use  reasonable  or  ordinary  care  and  diligence  in  insuring  such 
one-third  of  the  freight,  and  did  not  insure  the  same  in  the  usual 
course  of  business,  but  improperly  deviated  from  the  usual  course 
of  business  in  effecting  such  insurance,  and  effected  the  same  in 
such  a  negligent,  insufficient,  and  improper  manner,  and  so  out  of 
the  usual  course  of  business,  and  with  such  improper  and  insufficient 
assurers  or  underwriters,  that,  by  and  through  the  negligent  and 
improper  conduct  of  the  plaintiffs  in  effecting  such  insurance,  and 
their  improper  deviation  from  the  usual  course  of  business,  the 
said  insurance  became  of  no  use  or  value,  and  the  defendant,  by 
reason  of  such  improper  conduct  and  deviation,  had  sustained 
damages  to  the  amount  of  the  said  one-third  of  the  said  freight  so 
insured;  and  the  plaintiffs  thereby,  before  the  commencement  of 
this  suit,  became  liable  to  the  defendant  for  the  same, — being  the 
amount  in  and  by  the  said  first  count  claimed  by  the  plaintiffs  to 
be  repaid  and  returned  to  them  by  the  defendant, — and  liable  to 
make  good  to  the  defendant  such  amount  as  he  should  have  to 
return  to  the  plaintiffs  under  the  said  charter-party ;  and  any  and 
every  sum  of  money  paid  or  returned  by  the  defendant  to  the 
plaintiffs  in  respect  of  the  said  freight,  or  recovered  by  the  plaintiffs 
r  •BO  ]  under  the  said  first  count,  will  be  the  damage  sustained  *by  the 
defendant  by  reason  of  such  improper  conduct  and  deviation  as 
aforesaid,  and  the  defendant  will  thereby  be  damnified  to  that 
extent. 

Ninth  plea,— as  to  186^.  8».  9d.,  parcel  of  the  plaintiffs'  claim  as 
to  the  residue  of  the  declaration,  and  other  parcel  than  the  sum  of 
S9l.  108.  in  the  seventh  plea  excepted,— that  the  said  sum  of 
185Z.  8«.  9d.  was  the  amount  of  one-third  of  the  freight  in  the  first 
count  mentioned  which  was  by  the  terms  of  the  charter-party  therein 
mentioned  to  be  returned  by  the  defendant  to  the  plaintiffs  if  the 
cargo  of  the  vessel  therein  mentioned  was  not  delivered  at  the  port 
of  destination;  and  the  said  sum  of  1861.  Bs.  9d.,  parcel  4c,,  was 
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made  up  of  the  two  sums  of  166Z.  11«.  lid.  and  121.  Ids.  2d.  in  the      Chables 
said  first  count  mentioned,  and  the  coats  of  insuring,  in  that  count       altin. 
also  mentioned,  being  the  further  sum  of  51.  12«.  8d. ;  and  the  said 
sum  of  185Z.  98.  9rf.  in  the  same  sum  sought  to  be  recovered  by  the 
first  coimt  of  the  declaration  as  one-third  of  the  said  freight :  That 
the  said  sum  of  185/.  3«.  9rf.  is  not  payable  by  the  defendant  to  the 
plaintiffs  otherwise  than  under  the  terms  of  the  said  charter-party 
in  the  first  count  mentioned,  and  as  the  one-third  part  of  the 
freight  to  be  returned  to  the  plaintiffs  in  case  of  the  non-delivery 
of  the  cargo  therein  mentioned  at  the  port  of  destination ;  and  that 
the  same,  if  recoverable  at  all,  was  recoverable  under  the  said  first 
count:  That  the  said  vessel   in   the   said  count  mentioned   was 
wrecked  and  lost,  and  the  delivery  of  the  cargo  at  the  port  of 
destination  wholly  prevented,  in  the  manner  in  the  second  plea 
uientioned, — and  which  second  plea  the  defendant  averred  to  be 
entirely  true, — and  the  plaintiffs  thereupon  claimed  from  the  de- 
fendant the  said  sum  of  1651.  Qs.  9d.  as  money  received  by  the 
defendant  for  the  use  of  the  plaintiffs,  and  as  money  paid  by  the 
plaintiffs  for  the  use  of  the  defendant  at  his  request :  That,  before 
the  commencement  of  this  suit,  the  plaintiffs,  *by  reason  of  their       [  •51  ] 
ii^lige^t  and  improper  conduct  in  insuring  as  in  the  said  second 
plea  mentioned,  and  their  improper  deviation  from  the  usual  course 
of   business  therein  mentioned,  had  become  and  were,  and  still 
remained,  liable  to  indemnify  the   defendant   against  paying   or 
returning  to  the  plaintiffs  the  said  sum  of  1852.  9s.  9d.,  or  any  part 
thereof,  and  to  make  good  to  the  defendant  the  loss  sustained  by 
such  negligent  and  improper  conduct  and  deviation, — such  loss 
being  the  said  sum  of  1851.  Ss.  9d.  in  the  introductory  part  of  that 
plea  mentioned ;  and  that  any  and  every  sum  of  money  payable  or 
returnable  by  the  defendant  to  the  plaintiffs  in  respect  of  the  said 
freight,  or  recoverable  by  th3  plaintiffs  under  the  said  first  count, 
would,  if  paid  or  returned  to,  or  in  any  way  recovered  by  the 
plaintiffs,  be  lost  to  the  defendant,  and  would  be  the  damage 
sustained  by  the  defendant  by  reason  of  the  said  negligent  and 
improper  conduct  and  deviation  of  the  plaintiffs. 

The  plaintiffs  demurred  to  these  two  pleas ;  the  grounds  of 
demurrer  stated  in  the  margin  being, — as  to  the  second  plea,  that  it 
confessed  but  did  not  avoid  the  causes  of  action  contained  in  the 
first  count, — and,  as  to  the  ninth  plea,  that  it  confessed  but  did  not 
avoid  the  cause  of  action  contained  in  that  part  of  the  declaration  to 
which  it  was  pleaded. 

15—2 
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c'uARLEs  Channellf  Serjt.,  in  support  of  the  demurrer : 

r. 

altin.  The  ♦plaintiffiB  seek  to  recover,  under  the  terms  of  the  charter- 

L  *^'^  3  party,  the  one-third  freight  which  they  have  paid  to  the  master, 
the  event  having  happened  which  was  to  entitle  them  to  claim  such 
return.  The  defendant  sets  up  in  answer  that  which  at  the  utmost 
amounts  to  a  claim  for  unliquidated  damages,  which  properly  forms 
[  «■>:>  ]  the  subject  of  a  cross-action.  *  *  The  claim  set  up  by  the  defen- 
dant,— that  the  plaintiffs  were  guilty  of  negligence  in  effecting  an 
insurance, — is  quite  independent  of  the  contract  for  the  breach 
of  which  the  plaintiffs  declare,  and  sounds  in  damages.  The 
defendant's  complaint  involves  several  matters, — whether  there 
was  any  such  promise  or  duty  as  alleged,  whether  there  was  any 
consideration  for  the  promise,  whether  the  plaintiffs  were  gailty  of 
the  alleged  breach  of  promise  or  duty,  and  what  were  the  damages 
resulting  from  the  alleged  neglect.  It  may  be  that  the  under- 
writers were  solvent  or  the  ship  unseaworthy.  These,  and  many 
other  considerations  would  be  involved  if  the  claim  were  presented 
by  way  of  cross-action. 

( Jervis,  Gh.  J.*:  Does  not  the  plea  by  the  averments  preclude  those 
defences  which  might  be  set  up  in  a  cross-action  ?) 

That  must  be  conceded  :  nor  can  it  be  contended,  that,  so  far  as 
the  language  of  the  plea  goes,  it  does  not  distinctly  allege  that  the 
policy  became  ineffectual  owing  to  the  plaintiffs'  negligence  in 
deviating  from  the  customary  course  :  but  the  question  is  whether 
the  law  will  give  effect  to  such  a  plea.  If  there  is  any  contract  of 
indemnity  at  all,  it  is  by  way  of  implication  only. 

ReWf  contra  : 

The  plea  is  good,  not  on  the  ground  of  set-off,  but  upon  the  doctrine 
of  avoiding  circuity  of  action ;  as  is  said  by  Lord  Denman,  in 
[•56]  Walmsley  y.  *Cooper(l),'' A  covenant  not  to  sue  has  been  held 
equivalent  to  a  release,  on  no  other  principle  than  that  of  avoiding 
circuity  of  action,  Le.  the  scandal  and  absurdity  of  allowing  A.  to 
recover  against  B.  in  one  action,  the  identical  sum  which  B.  has  a 
right  to  recover  in  another  against  A."  That  is  precisely  what  will 
happen  in  this  case,  if  this  plea  be  not  held  to  be  a  defence.  The 
sum  recovered  by  the  plaintiffs  in  this  action,  will  be  precisely  the 
sum  which  the  defendant  would  recover  in  a  cross-action.  This  is 
(1)  11  Ad.  &  EL  216  ;  3  P.  &  D.  149. 


VOL.  c]  1864.     C.  P.     15  C.  B.  56—60.  2'29 

not,  it  is  true,  an  express  contract  of  indemnity.     The  cases  in  the      chaulks 
notes  to  Tmiier  v.  Davies,  are  not  confined  to  liquidated  damages :       altix 
one  of  the  earliest  was  a  case  of  trespass  on  one  side  and  covenant 
on  the  othei\ 

(Growder,  J. :  Is  there  any  case  to  show  that  one  who  neglects  to 
insure  according  to  his  contract,  himself  becomes  an  insurer  ?) 

None  in  our  Courts. 

(Maule,  J. :  Suppose  a  man  agrees  to  effect  an  insurance  for 
another  by  a  given  day, — if  he  omits  to  do  so,  no  doubt  he  is  liable 
to  be  sued  for  damages.) 

In  that  case,  if  the  ship  were  lost,  the  party  would  be  liable  to  the 
full  amount  agreed  to  be  insured. 

(Maule,  J. :  But,  suppose  the  merchant  has  notice  of  the  broker's 
failure  to  insure,  in  time  to  effect  the  insurance  himself, — is  he  to 
lie  by,  and  then  claim  a  full  indemnity  from  the  broker  ?) 

This  case  is  more  like  Simpson  v.  Swan  (1).  *  *  Until  the  plain-  [  59  ] 
tiffe  *sue  the  defendant  upon  the  charter-party,  the  defendant  would  [  *c^  ] 
have  no  cause  of  action,  or  at  all  events  only  for  nominal  damages. 

(Jervis,  Ch.  J. :  Is  there  any  difference  in  this  respect  between  the 
case  of  a  contract  to  effect  a  policy,  and  a  contract  for  the  delivery 
of  goods  ?  In  the  latter  case,  the  measure  of  damages  would  be 
the  difference  between  the  contract-price  and  the  market-price  at  the 
time  of  the  breach  of  contract.) 

The  principle  would  no  doubt  be  the  same  in  the  two  cases ;  but  the 
result  would  be  worked  out  differently. 

(Maule,  J. :  Might  not  the  defendant  have  brought  an  action 
against  the  plaintiffs  for  not  effecting  the  policy  within  a  reasonable 
time,  although  no  loss  had  happened?) 

Probably  he  might;  but,  in  that  case,  the  damages  would  be 
nominal  only.  Here,  the  damages  the  defendant  would  be  entitled 
to  recover  will  be,  what  he  loses  under  the  charter-party, — what  he 
is  called  upon  to  pay. 

(1)  3  Camp.  291. 
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Charles  Channell,  Serjt.,  in  reply : 

r. 

alti.v.  To   sustain  this  plea,  the  defendant  must    make  out  that  the 

amount  which  the  plaintiffs  would  recover  in  this  action  against  him, 
would  necessarily  be  the  same  as  he  would  be  entitled  to  recover  by 
a  cross-action  against  them.  In  Moore,  fo.  23,  pi.  80, — cited  2 
Wms.  Saund.  160,  w.,  it  is  laid  down,  that "  a  cause  of  action  against 
a  plaintiff  will  be  no  bar  to  an  action  by  him,  for  avoiding  circuity 
of  action,  when  the  recovery  in  both  actions  is  not  equal ;  as,  in 
waste,  it  is  no  bar  that  the  plaintiff  covenanted  to  repair ;  for,  in 
waste,  the  plaintiff  is  entitled  to  recover  treble  damages,  but  the 
defendant  in  his  action  of  covenant  will  only  recover  single." 
The  question  is,  not  whether  the  jury  may,  but  whether  they  must 
give  an  equal  amount. 

(Jervis,  CI).  J. :  Does  not  the  plea  state  that  the  two  sums  are 
identical  ?) 

It  does  so  :  but  the  demurrer  does  not  admit  that  which  is  not  well 
pleaded  :  and,  unless  that  is  a  necessary  consequence,  the  defendant 
[  ♦Gi  ]        *cannot  be  permitted  to  say  it.     *     *     * 

[  62  J        Jervis,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the  judgment 
of  the  Court  upon  this  demurrer  :  and  I  arrive  at  that  conclusion, 
because  I  am  of  opinion  that  the  defendant  has  not  brought  himself 
within  the  rule  which  entitles  a  party  to  set  up  a  cross  demand  by 
way  of  defence,  in  order  to  avoid  the  *'  scandal  and  absurdity  "  of 
a  circuity  of  action.    It  is  not  denied  that  the  rule  in  question  is 
plain  and  well  ascertained,  viz.  that,  to  justify  a  defendant  in 
setting  up  a  demand  in  avoidance  of  circuity  of  action,  he  must 
show  that  the  sum  which  he  claims  to  be  entitled  to  recover  back 
is  of  necessity  the  identical  sum  which  the  plaintiff  is  suing  for. 
The  only  difficulty  arises  from  the  application  of  the  rule.     I  was 
somewhat  struck  by  a  difficulty  arising  from  the  allegation  in   the 
plea  that,  by  and  through  the  negligent  and  improper  conduct  of 
the  plaintiffs  in  effecting  the  insurance,  the  insurance  became    of 
no  use  or  value,  and  the  defendant  thereby  sustained  damages  to 
the  amount  of  one-third    of  the  freight  so  insured;  and  that   the 
plaintiffs   thereby  became  liable  to  the  defendant  for  the    same 
(being  the  amount  in  and  by  the  first  count  claimed  by  the  plain- 
tiffs to  be  repaid  and  returned  to  them  by  the  defendant),   and 
lialile  to  make  good  to  the  defendant  such  amount  as  he   slioui^i 
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have  to  return  to  tfae  plaintiffs  under  the  charter-party ;  and  that     chablbs 
the  sum  paid  by  the  defendant  to  the  plaintiffs,  or  recovered  by       altin. 
them  under  the  first  count,  would  be  the  damages  sustained  by  the 
defendant  by  reason  of  such  improper  conduct,  &c.    But  I  think 
my  brother   ChanneU  has  relieved  me  from  that   difficulty,  by 
suggesting  that  that  is  a  mere  conclusion  drawn  from  the  previous 
allegations, — not  a  conclusion  of  law  of  necessity  resulting  from 
such  previous  allegations,  but  one  which  a  jury  ^might  or  might       [  *^3  ] 
not  arrive  at    I  think,  that,  unless  the  Judge  would  be  bound  to 
tell  the  jury  that  the  amount  which  the  defendant  claims  by  his 
plea  is  necessarily  the  same  amount  as  the  plaintiffs  claim  by  their 
declaration,  the  plea  does  not  bring  the  case  within  the  rule  as  to 
circuity  of  action.    The  case  differs  materially  from  those  which 
were  cited  by  Mr.  Rew,  and  commented  on  by  my  brother  ChanneU, 
in  which  the  defendant  was  entitled  to  a  liquidated  and  ascertained 
sum  on  the  failure  of  the  plaintiff  to  perform  a  duty.    This  is  a 
matter  which  sounds  in  damages.    The  plaintiffs  had  undertaken 
to  effect  an  insurance  for  the  defendant  with  third  persons :  and  it 
may  be  that  in  the  result  the  defendant  will  be  entitled  to  recover 
from  the  plaintiffs  precisely  the  same  amount  of  damages  that  the 
plaintiffs  will  recover  in  this  action :  but  there  are  various  circum- 
stances which  might  by  possibility  arise  to  reduce  the  damages  in 
that  action  to  a  lesser  or  even  to  a  nominal  amount ;  and,  unless 
the  defendant  could  negative  all  those  possible  circumstances,  he 
could  not  make  this  a  good  plea.    There  is  no  authority  to  be  found 
in  our  books  showing  that  the  plaintiffs'  remedy  can  be  barred  by 
a  plea  like  this  under  the  circumstances  disclosed.     A  passage  has 
been  relied  on  from  the  very  valuable  work  of  Professor  Sedgwick 
on  the  Measure  of  Damages,  where  that  learned  author  is  supposed 
to  assume  the  law  to  be  so  in  America.    But  I  think  this  is  not  the 
fair  inference  from  what  is  there  stated.    It  is  not  laid  down  that 
the  broker,  if  guilty  of  negligence   in  effecting  the  insurance, 
becomes  himself  an  insurer,  and  liable  to  pay  the  exact  amount  for 
which  the  insurance  was  or  ought  to  have  been  effected,  less  the 
amount  of  premium.    If  so,  what  is  the  premium  which  as  matter 
of  law  is  to  be  deducted  ?    It  clearly  must  mean  that  the  amount 
of  the  loss  is  the  reasonable,  not  the  ascertained  legal  measure  of 
damages  which  the  party  is  entitled  to.    That  is,  in  *effect,  the       [  •ei  ] 
principle  upon  which  the  damages  would  be  ascertained  here.    If 
the  broker  has  been  guilty  of  negligence,  it  is  but  just  and  reason- 
able that  the  customer  should  recover  against  him  the  amount  of 
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Charles  the  loBS,  deducting  what  would  be  paid  for  premiams, — in  other 
altdt.  words,  that  he  should  be  recompensed  to  the  extent  to  which  he  has 
been  damnified  by  his  agent's  negligence.  But  it  is  not  a  positive 
rule  of  law.  If  the  jury  in  this  case  might,  as  I  apprehend  they 
might,  award  to  the  defendant  a  sum  either  less  or  more  than  the 
amount  of  the  one-third  freight  which  the  plaintiffs  are  seeking  to 
recover,  the  sum  sought  to  be  recovered,  and  that  which  is  sought 
to  be  set  against  it,  clearly  are  not  identical.  The  rule  as  to 
circuity  of  action,  therefore,  does  not  apply,  and  consequently  the 
plea  is  a  bad  one,  and  the  plaintiffs  must  have  judgment. 

Maule,  J. : 

I  am  of  the  same  opinion.  The  plaintiffs  seek  to  recover  a  sum 
which  in  a  given  event  the  defendant  has  become  liable  to  pay :  and 
the  defendant,  by  way  of  answer,  alleges  that  the  plaintiffs  had,  by 
the  same  contract  under  which  his  liability  to  them  arises,  under- 
taken to  effect  for  him  an  insumnce  of  the  same  identical  amount, 
and  that,  by  reason  of  the  negligent  and  improper  conduct  of  the 
plaintiffs  in  effecting  the  insurance,  the  policy  became  of  no  value, 
and  the  defendant  sustained  a  loss  equal  to  the  sum  claimed  by 
the  plaintiffs  in  the  action :  and  the  plea  goes  on  to  allege  that  the 
plaintiffs  thereby  became  liable  to  the  defendant  for  the  same 
(being  the  amount  claimed  by  the  plaintiffs),  and  liable  to  make 
good  to  the  defendant  such  amount  as  he  should  have  to  return  to 
the  plaintiffs  under  the  charter-party,  and  that  the  sum  recovered 
by  the  plaintiffs  in  this  action  will  be  the  damages  sustained  by  the 
defendant  by  reason  of  the  plaintiffs'  improper  conduct,  and  the 
[  *65  J  defendant  will  be  damnified  *to  that  extent.  That,  in  my  opinion, 
amounts  to  no  more  than  an  allegation  that  the  plaintiffs  are  under 
the  circumstances  stated  liable  in  point  of  law :  and  it  would  not 
be  sustained  by  proof  of  other  circumstances  not  alleged  in  the 
plea  tending  to  show  that  the  plaintiffs  were  liable ;  but  it  means 
that  the  matters  of  fact  stated  in  the  previous  part  of  the  plea 
impose  upon  the  plaintiffs  a  liability  to  that  extent.  The  recent 
cases  in  this  Court  and  in  the  Exchequer  Chamber  show  that  such 
an  allegation  will  not  make  a  pleading  good  which  would  not  be 
good  without  it :  if  it  amount  to  a  conclusion  of  law, — a  conclusion 
the  Court  would  have  drawn  from  the  facts  alleged, — the  pleading 
will  be  good ;  otherwise,  not.  This  plea,  then,  must  be  regarded 
as  amounting  simply  to  this,— that  the  defendant  employed  the 
plaintiffs  to  perform  something  for  him,  that  they  were  guilty  of 
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negligence  in  the  performance  of  it,  and  that  thereby  the  defendant     Ghakles 

sustained  damages  to  the  same  amount  as  that  for  which  they  seek       altix. 

to  charge  him  in  this  action.    It  is  insisted  that  such  a  plea  would 

be  good,  upon  the  principle  as  to  the  avoidance  of  circuity  of 

action;  that  is,  that,  if  the  plea  shows  that  the  defendant  would, 

upon  the  plaintiffs'  recovering  against  him  in  this  action,   be 

entitled  to  sue  them  for  precisely  the  same  amount,  it  offers  a 

good  bar.    As,  if  a  man  covenants  not  to  sue  A.  B.,  and  he  does 

so,  the  covenant  enures  as  a  release.    The  allegation  to  be  relied 

on  here,  is,  that,  ''  by  and  through   the  negligent  and  improper 

conduct  of  the  plaintiffs  in  effecting  the  insurance,  the  same  became 

of  no  use  or  value,  and  the  defendant,  by  reason  of  such  improper 

conduct  and  deviation,  had  sustained  damages  to  the  amount  of 

one-third  of  the  freight  so  insured,  and    the   plaintiffs  thereby 

became  liable  to  the  defendant  for  the  same, — being  the  amount 

claimed  by  the  plaintiffs  to  be  repaid  and  returned  to  them  by  the 

defendant, — and  liable  to  make  good  to  the  defendant  such  amount 

•as  he  should  have  to  return  to  the  plaintiffs  under  the  charter-        [  •66  j 

party."    Now,  such  an  allegation  as  that  is  a  mere  allegation  of 

fact:  it  means,  that,  in  consequence  of  the  plaintiffs'  negligence, 

the  defendant  has  sustained  damage.    I  do  not  think  that  the 

concluding  allegation  sufi&ciently  identifies  the  sum  mentioned  in 

the  plea  with  that  sought  to  be  recovered  by  the  declaration,  so  as 

to  bring  it  within  the  rule  relied  on.     That  which  is  complained  of 

in  the  plea  would  give  the  defendant  a  right  of  action  against  the 

plaintiffs  so  soon  as  they  were  guilty  of  the  negligence  charged, 

and  the  defendant  was  thereby  damnified.     That  which  happened 

subsequently  does    not    necessarily    determine    the    amount    of 

damages  the  defendant  would  be  entitled  to.    A  jury  might  have 

given  exactly  the  same  amount  of  damages  before  as  after  the  loss. 

The  question  is,  what  damage  has  the  party  sustained  at  the  time 

the  cause  of  action  vested  in  him?    If  nothing  had  happened,  and 

a  policy  might  then  have  been  effected,  the  jury  would  consider 

what  was  probable :  if  the  loss  had  then  happened,  they  perhaps 

might  have  given  the  full  amount ;  but  they  were  not  bound  to  do 

so :  there  were  a  variety  of  circumstances  which  they  might  properly 

take  into  their  consideration.    Therefore,  it  is  not  a  necessary  and 

conclusive  thing  that  the  sum  to  be  insured  by  the  policy,  neither 

more  nor  less,  is  the  sum  which  the  plaintiffs  would  have  to  pay ; 

but  a  compensation  for  the  injuiy  resulting  from  their  negligence. 

The  amount  of  the  loss  actually  sustained,  if  a  loss  has  happened,  and 
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chablks  there  is  nothing  peculiar  in  the  circumstances,  is  a  matter  very  fit 
altin.  to  be  considered  by  the  jury  in  estimating  the  damages :  but  they 
are  not  bound  by  it ;  they  are  to  take  all  the  circumstances  into 
their  consideration,  and  to  say  what  damages  the  party  is  upon  the 
whole  reasonably  entitled  to  recover  for  the  non-performance  of 
that  which  he  has  contracted  to  perform.  The  jury,  indeed,  are 
[  *<>7  ]  bound  not  *to  give  more  than  the  amount  of  the  loss  which  has 
actually  been  sustained.  The  loss  is  not,  however,  to  be  necessarily 
treated  as  a  liquidated  amount, — an  amount  by  which  the  jury  are 
to  be  bound.  The  allegation,  therefore,  in  this  plea  does  not  in 
my  opinion  bring  the  case  within  the  rule  as  to  circuity  of  action. 

Cresswell,  J. : 

I  am  entirely  of  the  same  opinion,  and  for  the  reasons  so  fully 
stated  by  my  brother  Maule,  viz.  that  there  is  no  identity  between 
the  sum  claimed  by  the  plaintiffs  in  the  declaration,  and  the 
damages  which  the  defendant  claims  by  his  plea  to  be  entitled  to 
'  recover  from  the  plaintiffs.  The  two  sums  not  being  necessarily 
the  same,  it  follows  that  the  defendant's  right  to  sue  for  the  latter 
cannot  be  pleaded  under  the  rule  as  to  the  avoidance  of  circuity 
of  action. 

Crowder,  J. : 

I  have  entertained  considerable  doubts  during  the  argument,  and 
I  must  confess  those  doubts  are  not  altogether  removed:   and, 
although  my  Lord  and  my  two  learned  brothers  think  otherwise,  it 
is  with  considerable  reluctance  that  I  should  come  to  the  conclusion 
that  the  plea  is  no  answer  to  the  declaration.     The  rule  as  to  the 
avoidance  of  circuity  of  action  is  in  my  opinion  a  just  and  valuable 
one ;  and  it  is  important  that  a  case  should  be  brought  within  it,  if 
possible.    In  point  of  fact  and  common  sense,  nobody  can  doubt, 
that,  if  these  plaintiffs  recover  back  the  one-third  freight  to-day, 
and  the  defendant  were  to  bring  a  cross-action  against  tkem,  and  to 
allege  and  prove  that  which  is  stated  in  this  plea,  the  jury  would  be 
directed  to  give  damages  to  precisely  the  same  amount.    That, 
perhaps,  does  not  necessarily  bring  the  case  within  the  rule  in 
question.    Nor  is  the  rule  laid  down  by  Professor  Sedgwick  quite 
clear  upon  the  subject.    The  language  quoted  from  Mr.  Justice 
[  *r,8  ]       Washington,  at  p.  840,  is  certainly  very  strong  :  *"  The  law  is  clear, 
that,  if  a  foreign  merchant  who  is  in  the  habit  of  insuring  for  his 
correspondent  here,  receives  an  order  for  making  an  insurance,  and 
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neglects  to  do  so,  or  does  so  differently  from  his  orders,  or  in  an  chables 
insufficient  manner,  he  is  answerable,  not  for  damages  merely,  but  altin. 
as  if  he  were  himself  the  underwriter,  and  he  is  of  course  entitled 
to  the  premium."  It  is  not  said,  that,  as  a  positive  matter  of  law, 
he  is  responsible  to  that  extent.  It  probably  amounts  to  this,  that 
the  loss  would  be  the  reasonable  measure  of  damages.  The  learned 
Judge  is  referring  to  a  course  of  dealing.  The  case  before  us  arises 
upon  a  contract  to  insure  the  amount, — the  precise  amount,^ which 
the  plaintiffs  are  claiming  under  the  charter-party  to  have  returned 
to  them :  and  the  question  is,  whether  the  breach  of  the  engage- 
ment to  insure  does  not  so  clearly  entitle  the  defendant  to  recover 
from  the  plaintiffs  the  precise  sum  which  they  by  their  action  are 
seeking  to  recover  from  him,  as  to  warrant  the  plea.  If  this  had 
been  a  contract  of  indenmity,  there  could  have  been  no  doubt. 
Inasmuch,  however,  as  there  is  no  authority  precisely  in  point,  I 
agree,  though  with  great  reluctance,  and  considerable  doubt,  in  the 
conclusion  to  which  the  rest  of  the  Court  have  come. 

Judgment  for  the  plaintiffs. 
FISCHEL  V.  SCOTT  (1).  i854. 

(15  C.  B.  69—76.)  

A.  contracted  to  sell  to  B.  100  lilids.  of  Gingelly  oil  "  expected  to  arrive         ^  ^^  ^ 
by  the  ship  Resohite  from  Madras."    The  Resolute  arrived  with  100  hhds.  of 
Oingelly  oil  on  board,  but  it  turned  out  that  34  hhds.  only  were  consigned 
to  or  under  the  power  or  control  of  A. : 

SanUe,  that  this  did  not  excuse  A.  for  the  non-performance  of  his  con- 
tract, and  that  it  would  not  be  performed  by  a  delivery  or  tender  of  the 
M  hhds.  over  which  he  had  control. 

This  was  an  action  for  non-delivery  of  a  quantity  of  oil  pursuant 
to  a  contract. 

The  declaration  stated,  that,  on  the  19th  of  August,  1858,  it  was 

agreed  by  and  between  the  plaintiff  and  the  defendants,  that  the 

plaintiff  should  buy  of  the  defendants,  and  that  the  defendants 

should  sell  to  the  plaintiff,  the  two  under-mentioned  parcels  East 

India  Gingelly  oil  expected  to  arrive  from  Madras,  warranted  of 

good  merchantable  quality,  at  42/.  per  ton  duty-free,  revenue  tares 

and  usual  draft,  to  be  paid  for,  at  the  landing  weights,  in  fourteen 

days  from  each  separate  parcel  being  landed  and  ready  for  delivery 

after  arrival,  in  ready  money,  allowing  2^  per  cent,  discount,  that 

is  to  say,  forty-four  hogsheads,  by  a  vessel  call  the  Koh-i-noor,  and 

(1)  See  Qorriaen  v.  Perrin  (1857)  2  0.  B.  N.  S.  681,  27  L.  J.  C.  P.  29; 
Sulc  of  Goodrt  Act,  1893,  8.  d. 
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FiscHEL  one  hundred  hogsheads  by  a  vessel  called  the  Resolute ;  and  that, 
Scott.  shotdd  either  the  above  parcels  Gingelly  oil  not  turn  out  equal  in 
quality  to  the  warranty  specified  above,  that  contract  was  not  to  be 
cancelled  on  that  account,  but  the  same  was  to  be  taken  with  an 
allowance  to  be  fixed  by  the  brokers  of  the  plaintiff  and  defendants : 
That  the  plaintiff  was  always  ready  and  willing  to  receive  and  pay 
for  the  said  oil,  and  to  perform  his  part  of  the  said  contract,  and 
had  done  everything  necessary  to  entitle  him  to  have  the  same 
fulfilled :  That  the  said  one  hundred  hogsheads  of  Gingelly  oil  did 
so  arrive  as  aforesaid  in  and  by  the  said  ship  Resolute,  within  the 
true  intent  and  meaning  of  the  said  agreement,  and  a  reasonable 
time  for  the  fulfilment  of  the  said  contract,  and  for  the  delivery  of 
the  said  100  hogsheads  of  oil  by  the  defendants  to  the  plaintiff 
[  *70  ]  elapsed  before  this  suit :  *Yet  the  defendants  had  not  delivered  the 
said  100  hogsheads  of  Gingelly  oil,  or  any  part  thereof,  to  the  plain- 
tiff; and,  by  reason  of  the  said  conduct  of  the  defendants,  the 
{Plaintiff  had  lost  and  been  deprived  of  the  benefit  of  the  said 
bargain,  and  of  great  profits  which  would  have  accrued  to  him 
therefrom,  and  had  also  been  rendered  unable  to  fulfil  other  con- 
tracts entered  into  by  him  for  the  re-sale  of  the  said  oil,  by  reason 
whereof  he  had  been  obliged  to  pay  large  sums  of  money  by  way 
of  damages  to  his  buyers  :  And  the  plaintiff  claimed  1,000Z. 

Third  plea, — that,  although  one  hundred  hogsheads  of  Gingelly 
oil,  and  more,  that  is  to  say,  164  hogsheads  of  Gingelly  oil,  did 
arrive  from  Madras  in  and  by  the  said  ship  Resolute,  yet  that  the 
said  ship  was  a  general  ship  employed  in  and  about  the  conveyance 
of  goods  for  various  persons  unconnected  with  each  other,  and  that 
thirty-four  of  the  said  hogsheads  of  Gingelly  oil,  and  no  more,  were 
shipped  for  or  on  account  of  the  defendants ;  and  that  the  residue 
of  the  said  hogsheads  of  Gingelly  oil,  that  is  to  say,  180  hogsheads 
thereof,  were  shipped  for  and  on  account  of  and  to  the  order  of  other 
persons  than  the  defendants,  or  any  of  them  ;  and  that  the  defen- 
dants had  not,  nor  had  any  of  them,  then  or  at  any  time  any  property 
or  interest  in,  or  control  or  power  to  deliver,  the  said  residue  of  the 
said  hogsheads  of  Gingelly  oil ;  and  that  the  defendants,  within  a 
reasonable  time  after  the  arrival  of  the  said  thirty-four  hogsheads 
of  Gingelly  oil,  were  ready  and  willing,  and  then  tendered  and 
offered  to  deliver  the  same  to  the  plaintiff;  yet  that  the  plaintiff 
did  not  nor  would  accept  or  receive  the  same,  but  then  wholly  refused 
then  or  at  any  time  to  accept  or  receive  the  same,  and  wholly 
discharged  the  defendants  from  delivering  the  same  to  the  plaintiff. 
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The  plaintiff  demurred  to  the  third  plea, — the  groiind  of  demurrer  Fisghel 

stated  in  the  margin,  being,  ''  that,  as  one  hundred  hogsheads  of  soott. 

Gingelly  oil  did  arrive  by  the  vessel  *the  defendants  were  bound  to  [  *7i  ] 
deliver  them,  according  to  their  contract. 

WiUes,  in  support  of  the  demurrer: 

The  facts  disclosed  on  this  record  are  these: — The  Resolute 
being  on  her  way  from  Madras  to  London,  the  defendants  con- 
tracted to  sell  to  the  plaintiff  100  hogsheads  of  Gingelly  oil,  which 
diey  expected  to  arrive  by  that  vessel  consigned  to  them ;  and  that, 
on  the  ship's  arrival  here,  it  was  found  that  84  hogsheads  only  of 
the  hundred  on  board  her  were  the  property  of  the  defendants.  It 
has  been  decided  that  a  contract  of  this  kind  is  subject  to  the 
double  contingency  of  the  arrival  of  the  vessel  named,  and  of  the 
goods  being  on  board:  the  question  now  sought  to  be  raised  is, 
whether  it  is  subject  to  the  further  contingency  of  the  goods 
belonging  to  the  vendor,  or  being  subject  to  his  control.  .  It  is 
submitted  that  there  is  nothing  upon  the  face  of  this  contract  to 
limit  it  in  the  way  suggested.  The  construction  of  the  contract 
would  be  precisely  the  same,  if,  instead  of  being  described  as  ''  100 
hhds.  by  a  vessel  called  the  Resolute,''  the  oil  had  been  described  as 
marked  with  a  diamond,  or  any  other  mark  or  brand. 

(Maule,  J. :  The  oil  is  described  pretty  clearly :  the  question  is 
whether  the  oil  which  came  was  oil  ''expected  to  arrive  per 
Resoluu:' 

Jbbvis,  Ch.  J. :  It  is  quite  inconsistent  with  this  plea  that  the  oil 
contracted  to  be  sold  to  the  plaintiff  did  not  arrive  *by  the  Resolute.       [  *72  1 
The  oil  which  was  expected  did  arrive.     The  defendant  expected  it 
to  come  consigned  to  him :  but  it  turned  out  that  it  was  consigned 
to  some  one  else.) 

The  substance  of  the  plea,  is,  that  the  oil,  whether  expected  or  not, 
was  not  the  defendants'  property :  that  clearly  is  no  answer.  The 
case  of  Hay  ward  v.  ScougaU  (i)  is  distinguishable  from  this.  There, 
the  defendants  sold  to  the  plaintiff  certain  hemp,  to  be  shipped  at 
Biga,  under  the  following  sold-note,  "  Sold  for  Messrs.  ScougaU  & 
Co.,  for  Messrs.  Maynard  &  Co.,  all  the  sound  marketable  Biga 
hemp  that  may  be  loaded  by  the  Pilgrim,  Webster,  and  one  or  two 
other  ships,  not  exceeding  800  tons,  now  at  Biga,  by  the  supercargo 
(1)  *11  B.  B.  662  (2  Camp.  66). 
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FiscHEL  of  the  said  vessels,  or  Messrs.  Schmids  &  Co.,  the  agents  of  the 
Scott.  concern ;  the  names  of  the  ships  to  be  given  up  when  received,  at 
81i.  per  ton,  &c."  Schmids  &  Co.  shipped  on  board  these  vessels 
only  71  tons  of  hemp  on  account  of  the  defendants,  but  upwards  of 
800  tons  on  account  of  other  p?rsons :  and  it  was  held,  that  the 
contract  must  be  confined  to  such  hemp  as  Schmids  &  Co.  should 
ship  as  agents  to  the  defendants,  and  that  the  defendants  were  not 
answerable  to  the  plaintiffs  for  more  than  the  71  tons.  And  Lord 
Ellgnborough  said :  "  As  all  the  hemp  which  the  Schmids  were 
to  ship  at  Biga  was  not  to  belong  to  the  defendants,  this  renders  it 
improbable  that  they  should  mean  to  sell  what  was  not  their  own. 
In  the  case  alluded  to  (i),  the  party  had  agreed  to  ship  and  deliver 
a  certain  quantity  of  hemp,  and,  to  be  sure,  nothing  could  excuse 
him  from  doing  so.  But  here  the  defendants  only  sold  what  they 
supposed  their  agents  would  ship  for  them.  No  doubt,  they  expected 
Schmids  &  Co.  to  ship  at  least  800  tons  of  hemp  on  their  account ; 
but  they  were  disappointed.  They  seem  to  have  contemplated  the 
possibility  of  this.  They  say,  in  substance,  '  We  will  sell  you  all 
I  ^73  ]  that  our  agents  *at  Biga  send  for  us,  to  the  amount  of  800  tons. 
If  they  send  us  so  much,  you  shall  have  it :  if  they  send  us  none, 
we  have  sold  none  to  you.'  The  words  employed  are  by  no  means 
strong  enough  to  intimate  that  they  had  undertaken  to  sell  that 
which  did  not  belong  to  them,  and  over  which  they  had  no  control. 
They  only  refer  to  the  hemp  shipped  by  Schmids  &  Co.  as  their 
own  agents.  '  Agents  of  the  concern '  must  mean  agents  qtioad  hoc, 
not  general  agents  in  the  Baltic  trade."  Splidt  v.  Heath  is  very 
similar  to  Johnson  v.  Macdonald  (2),  There,  the  defendant  by  a 
bought  and  sold-note  agreed  to  sell  the  plaintiffs  ''100  tons  of 
nitrate  of  soda,  at  18«.  per  cwt.,  to  arrive  ex  Daniel  Grants  to  be 
taken  from  the  quay  at  landing  weights,  &c. ;  '*  and  below  the 
signature  of  the  brokers  there  was  the  following  memorandum, — 
"  Should  the  vessel  be  lost,  this  contract  to  be  void : "  and  it  was 
held,  that  the  contract  did  not  amount  to  a  warranty,  on  the  part 
of  the  seller,  that  the  nitrate  of  soda  should  arrive  if  the  vessel 
arrived ;  but  to  a  contract  for  the  sale  of  goods  at  a  future  period, 
subject  to  a  double  condition,  of  the  arrival  of  the  vessel,  with  the 
stipulated  cargo  on  board.  And  Aldbrson,  B.,  said :  "  It  is  more 
rational  to  construe  the  words  '  to  arrive '  in  the  light  of  a  con- 
dition, than  as  amounting  to  a  warranty." 

(1)  Splidt  V.  Heath  (11  R.  R.  663,  n.  (2)  60  R.  R.  838  (9  M.  &  W.  600). 

(2  Camp.  57,  n.). 
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(Jebvis,  Ch.  J. :  How  is  this  plea  an  answer  to  the  declaration  ?)      Fischel 

f. 
Scott 
It  is  clearly  no  answer  to  a  breach  of  a  contract  like  this,  that  the 

shipment  the  defendant  expected  has  not  taken  place.  The  defen- 
dant has  undertaken  to  deliver  to  the  plaintifif  100  hogsheads  of 
Gingelly  oil  "expected  to  arrive  from  Madras,  by  the  Resolute.*' 
More  than  600  tons  did  arrive  by  that  vessel.  If,  besides  the 
double  condition  before  adverted  to,  the  defendants  intended  their 
liability  to  deliver  the  oil  to  be  subject  to  a  further  condition, 
that  the  oil  should  be  consigned  to  them,  they  should  have  introduced 
it  into  the  contract,  as  was  done  in  Lovatt  v.  Hamilton  (1). 

TomJinson^  contra  :  [  7^  ] 

The  question  is,  whether,  by  the  terms  of  this  contract,  it  is  not 
to  be  understood  that  the  parties  contemplated  as  a  further  implied 
term,  that  the  oil  which  was  expected  should  be  at  the  disposal  of 
the  defendants.  It  is  not  to  be  assumed  that  the  defendants  would 
sell  goods  which  belonged  to  third  persons. 

(  Jebvis,  Gh.  J. :  The  question  is,  whether  the  contract  must  mean 
something  in  which  the  defendants  have  a  property,  and  which 
they  have  power  to  deliver.) 

It  is  submitted,  that,  taking  the  whole  contract  together,  that  is 
the  necessary  effect  of  it. 

(Maulb,  J. :  Suppose  it  appeared  clearly  that  the  parties  were 
speaking  of  an  expectation  that  some  oil  would  come  into  the 
market, — the  defendants  disclaiming  to  have  any  property  or 
interest  in  it,  but  yet  contracting  to  deliver  it ;  would  the  defen- 
dants be  entitled  to  a  verdict,  if  it  should  turn  out  that  the  oil  did 
not  arrive  ?) 

Probably  not.  But  that  is  not  this  case.  Giving  a  reasonable  con- 
struction to  this  contract,  it  refers  clearly  to  oil  which  is  expected, 
and  which  the  parties  contemplate  will  be  subject  to  the  power 
and  control  of  the  defendants.  The  contract  contains  an  express 
warranty  as  to  the  quality  of  the  oil;  and  that  affords  a  strong 
presumption  that  no  further  warranty  was  to  be  implied. 

(Maulb,  J. :  The  contract  simply  says  that  the  defendants  agree 
to  sell  to  the  plaintiff  certain  oil  expected  to  arrive  by  a  particular 

(1)  5  Ex.  639. 
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FI8GHEL      vessel.    The  defendants  mean  to  abide  by  their  contract  if  the  oil 
Scott.       arrives,  whether  there  is  any  warranty  of  title  or  not.) 

If  that  be  the  true  construction  of  the  contract,  undoubtedly  the 
[  ^75  ]  plea  is  no  answer.  In  Boyd  v.  *Sifken  (l)  it  was  held,  that,  if 
there  be  a  contract  for  the  sale  of  goods  by  a  particular  ship,  on 
arrival,  this  means  on  the  arrival  of  the  goods  which  the  ship  is 
expected  to  bring ;  and,  if  the  ship  arrives  empty,  without  any 
default  on  the  part  of  the  vendor,  he  is  not  liable  to  the  purchaser 
for  the  non-delivery.  *'  I  clearly  think,"  says  Lord  Ellembobough, 
''  on  arrival  means  on  arrival  of  the  hemp.  The  parties  did  not 
mean  to  enter  into  a  wager.  By  sold  and  bought  in  the  note,  must 
be  understood,  contracted  to  sell  and  to  buy.  The  hemp  was 
expected  by  this  ship.  Had  it  arrived,  it  was  sold  to  the  plaintiff. 
As  none  arrived,  the  contract  was  at  an  end."  And,  in  Hawes  v. 
Humble  (2),  a  contract  in  similar  terms  was  held  by  Wood,  B.,  in 
like  manner  to  be  conditional, — in  the  absence  of  default  on  the 
part  of  the  vendor.  The  case  of  Hayward  v.  SccmgaU  (s)  is  hardly 
to  be  distinguished  from  the  present  case. 

(Maulb,  J. :  There,  the  hemp  contracted  to  be  sold,  was  hemp 
which  might  be  loaded  on  board  certain  ships  by  Messrs.  Schmids 
&  Co. ;  and  it  was  properly  held  that  the  vendees  were  not  entitled 
to  more  than  was  actually  loaded  by  Schmids  &  Go.) 

Tomlinson,  finding  the  impression  of  the  Court  to  be  against  him, 
asked  leave  to  amend  his  plea,  by  alleging,  that,  of  the  100  hogs- 
heads of  oil  which  were  expected  by  the  Resolutey  84  hogsheads 
only  did  arrive  in  which  the  defendants  had  any  interest,  that  they 
tendered  those  to  the  plaintiff,  and  that  he  refused  to  receive  them. 

WiUes  submitted  that  that  would  be  an  equally  bad  plea,  inas- 
much as,  the  contract  being  for  100  hogsheads  expected  to  arrive  by 
[  *76  ]       the  Resolute^  if  100  hogsheads  did  *not  arrive,  the  condition  was  not 
fulfilled,  and  the  plaintiff  was  not  bound  to  take  a  less  quantity. 

After  a  short  discussion,  however,  the  defendants  had  leave  to 
amend  on  the  usual  terms, — the  amendment  to  be  made  within 
three  days. 

Rtde  accordingly  (4). 

(1)  11  E.  B.  721  (2  Camp.  326).  the  defendants  liaving  assented  to  the 

(2)  11  E.  R  722,  n.  (2  Camp.  327,  n.).  constxuction  put  upon  the  contract  by 

(3)  11  E.  E.  662  (2  Camp.  66).  the    Cottet,    and   paid  the  damages 

(4)  The  amendment  was  not  made,  assessed  upon  that  footing. 
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LLOYD  V.  DAVIES.  i864. 

June  2, 
(15  C.  B.  76—87 ;  S.  C.  23  L.  J.  C.  P.  169 ;  2  W.  E.  495 ;  23  L.  T.  0.  S.  160.)  

A  testator  by  liis  will  (made  after  the  passing  of  Wills  Act,  1837),  L  7<5  J 
devised  all  his  real  and  personal  estate  to  his  ^'  three  unmarried  daughters, 
A.,  B.,  and  C,"  as  tenants-in-oommon  in  fee.  By  a  codicil  he  declared, 
that,  *'in  case  one  of  my  daughters,  A.,  B.,  and  C,  should  get  married, 
the  two  then  remaining  single,  shall,  at  the  end  of  twelve  months  after 
my  decease,  pay  to  the  married  sister  the  sum  of  500/.  in  lieu  of  any 
farther  claim  whatsoever  on  my  property ;  and  the  two  surviving  daughters 
then  single  above  named,  to  be  sole  possessors  of  all  my  property  named  in 
this  my  last  will  and  testament,  and  to  their  heirs  for  ever :  *' 

Held,  that  the  codicil  contemplated  the  marriage  of  a  daughter  in  the 
lifetime  of  the  testator, — or,  at  all  events,  within  twelve  months  after  his 


This  was  an  ejectment  brought  to  try  the  title  to  certain  premises 
situate  at  Buthin,  in  the  county  of  Denbigh. 

The  defendant,  admitting  the  title  of  the  plaintiffs  to  one  undivided 
third  part  of  the  premises  in  question,  defended  as  to  the  remaining 
two-thirds. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Denbigh.  The  facts  were  as  follows: 
David  Davies,  the  father  of  the  plaintiff  Anne  Davies,  on  the 
27th  of  October,  1848,  having  then  three  daughters  unmarried, 
viz.  Anne  (the  plaintiff),  Harriet,  and  Martha,  made  his  will  as 
follows : 

"  In  the  name  of  God,  Amen.  I,  David  Davies,  of  Ruthin,  in  the 
county  of  Denbigh,  shopkeeper,  being  of  sound  mind  and  memory, 
do  make  this  my  last  will  and  testament  in  manner  following, 
that  is  to  say,  I  *give,  devise,  and  bequeath  all  my  real  and  per-  [  *77  ] 
sonal  estates,  of  what  nature  or  kind  soever  (subject  to  my  just 
debts,  funeral,  and  testamentary  expenses)  to  my  three  unmarried 
daughters,  Anne,  Harriet,  and  Martha,  share  and  share  alike,  as 
tenants-in-common,  and  not  as  joint-tenants,  and  to  their  respective 
heirs,  executors,  administrators,  and  assigns.  I  nominate,  constitute, 
and  appoint  my  said  three  daughters,  Anne  Davies,  Harriet  Davies, 
and  Martha  Davies,  executrixes  of  this  my  will.  I  advise  my 
daughters  to  sell  the  four  large  houses  and  thirteen  cottages  in 
Borthyn,  as  soon  as  an  advantageous  sale  can  be  effected :  and, 
should  they  not  wish  to  continue  shopkeeping,  I  advise  them  to 
endeavour  to  sell  the  shop  goods  and  stock  at  a  valuation,  rather 
than  by  auction.  I  desire  to  be  buried  in  as  plain  a  manner  as 
possible;  not  more  than  six  or  eight  to  attend  my  funeral,  besides 
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Lloyd       the  bearers.    No  scarfs  to  be  used.    In  witness  whereof  I  have 
DAviEs.      hereto  set  my  hand  this  27th  day  of  October,  1843. 

"  David  Davibs." 
"Published  and  declared  by  the  testator  to 
be  his  last  will  and  testament,  in  the  presence 
of  us,  who,  in  his  presence,  and  in  the  presence 
of  each  other,  have  subscribed  our  names  as 
witnesses. 

"  Joseph  Peers.    T.  P.  Overton." 

He  afterwards,  on  the  23rd  of  August,  1844,  made  a  codicil  to  his 
will,  as  follows : 

"  A  codicil  to  my  last  will  and  testament,  made  August  23rd,  1844. 

It  is  my  desire,  that,  in  case  one  of  my  daughters  named  in  this  my 

last  will,  named  Anne,  Harriet,  and  Martha,  should  get  married,  that 

the  two  then  remaining  single  shall,  at  the  end  of  twelve  months  after 

[  -78  1       my  decease,  pay  to  the  married  sister  the  *sum  of  500i.  in  lieu  of  any 

further  claim  whatsoever  on  my  property ;  and  the  two  surviving 

daughters  then  single  abovfe  named,  to  be  sole  possessors  of  all  my 

property  named  in  this  my  last  will  and  testament,  and  to  their  heirs 

for  ever.    Witness  my  hand,  the  above  date. 

"  David  Davibs." 

"Published  and  declared  by  the  testator  to 

be  his  last  will  and  testament,  in  the  presence 

of  us,  who,  in  his  presence,  and  in  the  presence 

of  each  other,  have  subscribed  our  names  as 

witnesses, 

"  John  Pierce.    Owen  Jones." 

The  testator  died  on  the  16th  of  September,  1844,  without  having 
further  altered  his  will.    Upon  his  death,  the  three  daughters  took 
possession  of  the  property,  and  enjoyed  it  as  tenants-in-common 
down  to    the  14th  of  October,  1845,  when  Martha  married  one 
Thomas  Eoberts,  the  two  unmarried  sisters  paying  her  on  the  day 
preceding  the  marriage  the  sum  of  5002.  pursuant  to  the  terms  of  the 
codicil,  and  receiving  thenceforth  the  rents  and  profits  of  the  estate 
in  moieties.    In  1848,  Anne  Davies  married  the  plaintiff,  Lloyd ; 
on  which  occasion  she  refused  to  accept  the  5002.  iinder  the  codicil. 
On  the  7th  of  July,  1853,  Harriet,  the  testator's  remaining  daughter, 
died,  unmarried  and  intestate,  leaving  the   defendant,  her  eldest 
brother  and  heir-at-law,  who,  claiming  to  be  entitled  to  a  moiety  of 
the  real  estate  of  which  Harriet  died  possessed,  took  possession  of 
the  premises  which  formed  the  subject  of  contention  in  this  action. 
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The  plaintiflfs  by  their  writ  claimed  to  be  entitled  to  the  whole       lloyd 
property,  upon  the  ground  that  Anne  and  Harriet  were  not  tenants-      davies. 
in-common,  but  joint-tenants ;  insisting  that  the  effect  of  the  codicil 
was,  to  create  a  joint  interest  in  the  two  daughters  Anne  and  Harriet, 
•upon  the  marriage  of  Martha,  in  which  case  Anne,  as  the  survivor,        [  •7»  ] 
would  be  entitled  to  the  whole ;  and  that,  assuming  that  the  codicil 
left  the  two  sisters  tenants-in-common,  the  defendant  could  only  be 
entitled  to  a  moiety,  instead  of  the  two-thirds  he  claimed,  and  con- 
sequently, unless  the  codicil  was  to  be  considered  as  altogether 
inoperative,   the  plaintiffs  were  at  all  events  entitled  to  recover 
something. 

For  the  defendant,  it  was  insisted, — first,  that,  in  the  events 
which  had  happened,  the  codicil  was  altogether  inoperative,  inas- 
much as  it  contemplated  the  marriage  of  one  of  the  daughters  in 
the  life-time  of  the  testator,  or  within  twelve  months  after  his 
decease,  and  consequently  that  Martha,  notwithstanding  her 
marriage,  continued  to  be  entitled  as  tenant-in-common  with  her 
sisters, — secondly,  that,  if  the  codicil  operated  at  all,  it  merely 
affected  the  interest  of  the  marrying  daughter,  leaving  that  of  the 
other  two  as  before ;  in  other  words,  that  the  effect  of  the  codicil 
was,  not  to  alter  the  quality,  but  only  the  quantity  of  the  estate. 

A  verdict  having  been  found  for  the  plaintiffs,  with  a  reservation 
of  leave  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  on  the 
points  made  at  the  trial, 

Beavan,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

WeUby  and  Morgan  Lloyd  now  showed  cause  : 
It  being  conceded  that  the  plaintiffs  are  entitled  to  one-third  of 
the  property  in  question,  and  the  defendant  appearing  and  defending 
in  respect  of  two-thirds,  the  plaintiffs  will  be  entitled  to  a  verdict 
if  they  can  establish  their  right  to  more  than  the  one-third.  In  no 
view  can  the  defendant  be  entitled  to  more  than  a  third.  The 
argument  on  the  part  of  the  defendant  will  be, — first,  that  the 
codicil  has  no  operation,  in  the  events  *which  have  happened,  [♦80] 
because  it  contemplated  the  marriage  of  one  of  the  three  daughters 
in  the  testator's  lifetime,  or  within  twelve  months  after  his  death, — 
secondly,  that,  if  it  has  any  operation  at  all,  it  merely  operated  to 
affect  the  interest  of  the  daughter  marrying,  leaving  the  interests 
of  the  other  two  as  they  stood  before.  Neither  of  these  positions, 
it  is  submitted,  can  be  maintained.     In  the  first  place,  it  is  manifest 
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Lloyd  that  the  codicil  wa0  intended  to  operate,  although  the  contemplated 
i)Av'iE8.  marriage  did  not  take  place  in  the  life-time  of  the  testator,  or 
within  twelve  months  after  his  decease.  The  will  bearing  date 
after  the  statute  7  Will.  IV.  &  1  Vict.  c.  26,  no  contrary  intention 
appearmg  upon  the  face  of  them,  the  will  and  codicil  must  be  taken 
to  speak  from  the  death  of  the  testator,  and  to  have  reference  to 
events  which  were  to  happen  after  that  time.  The  expression  as  to 
the  marriage,  in  the  codicil,  is  general :  the  only  limitation  in 
point  of  time  refers  to  the  period  of  payment  of  the  500^.,  which  in 
that  event  is  to  be  made  within  twelve  months, — evidently  meaning 
that  the  two  daughters  remaining  single  shall  have  the  same  period 
for  the  payment  of  that  money  as  they  would  as  executrixes  have 
for  the  payment  of  any  other  demand. 

(Jervis,  Gh.  J. :  What  is  to  happen  if  they  do  not  pay  it  ?  The 
testator  does  not  say  that  the  estate  shall  vest  in  the  two  upon 
payment  of  the  5001. 

Maulb,  J. :  If  your  construction  of  the  codicil  be  correct,  the 
property  never  could  be  sold.) 

In  all  probability,  the  testator  was  providing  for  an  event  which 
he  knew  was  not  very  distant.  Suppose  two  of  the  daughters  bad 
married  in  the  life-time  of  the  testator,  in  that  case  clearly  the 
codicil  could  have  had  no  operation  at  all. 

(Crowdbr,  J. :  Does  not  the  codicil  contemplate  that  the  marriage 
shall  take  place  during  the  testator's  life-time,  or  within  twelve 
months  after  his  death  ?) 

It  is  submitted  that  that  is  not  the  true  construction.    The  period 
r  *8i  J       of  marriage  is  *left  altogether  at  large. 

(Crowder,  J. :  When  is  the  500i.  to  be  paid  ?) 

On  the  marriage  ;  or,  if  it  takes  place  within  twelve  months  after 
the  testator's  decease,  the  sisters  who  remain  single  are  not  to  be 
compelled  to  pay  the  money  until  the  expiration  of  the  twelve 
months. 

(Maule,  J. :  If  the  codicil  is  to  be  construed  as  pointing  at  a 
marriage  at  any  time,  it  would  follow,  that,  if  one  of  the  three 
sisters  should  marry  fifty  years  after  the  death  of  the  father, 
the  other  two   remaining   single,  she   would  have  been  enjoying 
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ber  share  of  the  estate  as  a  tenant-in-common  ^vith  her  sisters  lloyd 
for  all  that  period,  and  then  receive  500/.  I  think  that  shows,  dav'ieh. 
that,  in  order  to  effectuate  the  intention  of  the  testator,  the 
500/.  must  be  taken  to  be  payable  in  such  a  time  as  that  it  may  be 
in  lieu  of  all  but  the  500/.  The  codicil  contemplates  such  a 
marriage  only  as  shall  make  the  5002.  a  satisfaction  of  her  claim 
to  every  thing  but  the  500/.  Suppose  the  property  had  consisted 
of  leaseholds  having  sixty  years  only  to  run,  or  of  mines,  and  the 
leases  had  expired  or  the  mines  become  exhausted,  would  one  upon 
her  marriage  then  be  entitled  to  500/.  ?  The  true  construction  I 
take  to  be  this :  The  marrying  daughter  is  to  take  500/.  and  no 
more,  and  the  two  remaining  unmarried  are  then  to  be  the  sole 
possessors  of  all  the  property.) 

If  the  testator  had  intended  to  limit  it  to  a  marriage  in  his 
life-time,  he  would  have  said  so. 

(1£aulb,  J. :  I  understand  him  to  mean  that  his  three  unmarried 
daughters  should  take,  at  his  death,  as  tenants-in-common :  but, 
that,  if  one  should  be  married  at  that  time,  the  other  two, 
remaining  single,  should  take  the  whole,  paying  500Z.  to  their 
sister.) 

Sappose  two  of  them  should  get  married  ? 

(Maule,  J. :  Possibly  there  might  be  more  difficulty  in  construing 
the  will  in  that  case. 

Cbesswell,  J. :  It  is  quite  consistent  with  the  24th  section  of  the 
7  Will.  IV.  &  1  Vict.  c.  26,  that  the  testator  may  have  thought  he 
should  live  for  twenty  years. 

Growder,  J. :  My  impression  was,  that  that  section  meant  to        [  s2  ] 
place  real  and  personal  property  on  the  same  footing.) 

The  codicil,  it  is  submitted,  points  at  a  thing  which  is  to  be  done, 
not  at  the  time  of  the  death  of  the  testator,  but  at  the  time  of 
the  marriage  of  one  of  the  three  daughters,  whenever  that  might 
happen,  the  others  remaining  single ;  the  estate  in  that  event  to 
vest  in  the  two.  If  the  Court  entertain  a  clear  impression  against 
the  plaintiffs'  construction  of  the  codicil,  it  will  be  unnecessary  to 
consider  the  other  point. 

Byles,  Serjt.,  and  Coxon^  were  not  called  upon  to  support  the 
rule. 
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J.LOYD        Jervis,  Ch.  J. : 

I  am  of  opinion  that   this  rule  ought   to   be   made    absolute. 
This  is  an  ejectment.    The  defendant  admits  that  the  plaintiffs  are 
entitled  to  one-third  of  the  property  sought  to  be  recovered,  and 
he  defends  for  the  remaining  two-thirds.    If  the  codicil,  taken  in 
connection  with  the  wUl,  does  not  operate  to  give  to  the  testator  s 
daughters  Anne  and  Harriet  the  whole  estate,  either  as  tenants- 
in-common  or   as   joint-tenants,  the  defendant  is  well  defended, 
because  it  is  admitted   that   the  plaintiff  Anne   Lloyd,  and    the 
defendant  as  the  heir  of  Harriet,  take  each  one-third,  and  conse- 
quently the  plaintiffs  cannot  succeed.    That  being  the  correct  view 
of  the  case,  it   is   unnecessary    to  consider  whether   the    codicil 
created  in  the  two  daughters   remaining  unmarried  an  estate  as 
tenants-in-common  or  as   joint-tenants ;   because,  in   the    events 
which  have  happened,  the  codicU  did  not  come  into  operation  at 
all.    The  testator  by  his  wUl  gave  to  each  of  his  three  unmarried 
daughters,  named,  one-third  of  his  real  and  personal  estates,  as 
lenants-in-common  (as  to  the   realty)  in  fee.    Martha,  therefore, 
took  by  the  will  an  absolute  estate  in  fee-simple  as  to  one-third. 
[  '83  ]        Mr.  Wehby  contends,  *that,  by  force  of  the  codicil,  the  estate  which 
once  was  in  Martha  became  divested  by  her  marriage.     For  such 
a  purpose  very  clear  and   unequivocal  words  would  be  required. 
But  there  is  another  objection,  which  was  very  forcibly  put  by  my 
brother  Maulb  in  the  course  of  the  argument.    By  the  will  Martha 
was  to  take,  on  the  death  of  her  father,  a  third  of  the  freehold  in 
fee,  and  an  absolute  interest  in  a  third  of  the  personalty.    Now, 
whether  the  codicil  contemplated  the  marriage  of  Martha  within 
twelve  months  after   the  death  of  the  testator,  or  a  marriage 
generally,  in  either  view  the  plaintiff  is  wrong.     It  is  impossible 
that  the  testator  could  have  meant  that  the  three  daughters  should 
take  at  his  death  each  a  third  of  the  freehold  as  tenants-in-common 
in  fee,  and  an  absolute  interest  in  a  third  of  his  personal  estate, 
and  that,  in  the  event  of  one  of  the  daughters  marrying  at  any 
time, — say  after  having  enjoyed  the    third   of   the    freehold  for 
twenty  or  thirty  years, — her  interest  should  be  defeasible  upon  her 
sisters  (they  remaining  unmarried)  paying  her  5001.     Mr.  WeUby 
says  it  is  difficult  to  suppose  that  the  testator  could  have  contem- 
plated the  marriage  of  a  daughter  in  his  life-time,  because  it  would 
be  impossible  to  put  a  sensible  construction  upon  the  will  and  codicil 
if  two  of  the  three  should  so  marry.    But  I  must  confess  I  do  not 
appreciate  the  difficulty.     The  words  of  the  codicil  are,  "  It  is  my 
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desire,  that,  in  case  one  of  my  daughters  named  in  this  my  last       llotd 

will  should  get  married,  the  two  then  remaining  single  shall,  at  the      dayies. 

end  of  twelve  months  after  my  decease,  pay  to  the  married  sister 

the  sum  of  500Z.  in  lieu  of  any  further  claim  whatsoever  on  my 

property ;  and  the  two  surviving  daughters  then  (that  is,  at  the 

time  of  the  marriage  of  the  third)  single  above  named,  to  be  sole 

possessors  of  all   my  property  named  in  this  my  last  will  and 

testament,  and  to  their  heirs  for  ever."     This  would  seem  to  mean 

that  the  two  single  daughters  *surviving  the  testator, — the  other       [  *Si  ] 

having  married  in  his  life-time, — should  take  the  whole,  paying 

500/.  to  the  married  sister :  and  this,  as  it  seems  to  me,  amply 

satisfies  all  the  words  of  the  codicil ;  and  I  should  have  no  difficulty 

in  putting  that  construction  upon  it,  if  it  were  necessary.     But  it 

is  quite  clear  that  the  marriage  contemplated  must  be  one  which 

was  to  take  place  within  twelve  months  after  the  testator's  death, 

and    therefore    the    circumstances  have  not  occurred  upon  the 

occurrence  of  which  the  codicil  would  attach. 

Maulb,  J. : 

I  also  am  of  opinion  that  the  rule  should  be  made  absolute. 
It  is  admitted  by  the  defendant  that  the  female  plaintiff  was 
entitled  under  the  will  of  David  Davies  to  one-third  of  the  property 
in  question ;  and  it  appears  to  me  that  the  will  is  in  no  degree 
operated  upon  by  the  codicil,  which  was  intended  to  take  effect  only 
upon  the  happening  of  an  event  which  has  not  happened.  By  his 
will,  the  testator  makes  a  simple  disposition  of  all  his  property  to 
his  three  then  unmarried  daughters,  Anne,  Harriet,  and  Martha, 
as  tenants-in-common  in  fee ;  and  he  appoints  them*  executrixes. 
He  afterwards  makes  a  codicil  in  which  he  provides,  that,  in  case 
one  of  his  daughters  named  in  his  will  should  get  married,  the 
two  then  remaining  single  should,  at  the  end  of  twelve  months  after 
his  decease,  pay  to  the  married  sister  500/.  in  lieu  of  any  further 
claim  on  his  property ;  and  that  the  two  surviving  daughters  then 
sbgle,  and  their  heirs,  should  be  the  sole  possessors  of  all  his 
property.  The  will  being  a  disposition  of  all  the  testator's  property, 
the  codicil  is  also  a  disposition  of  the  whole  property,  which  is  to 
be  substituted,  in  a  certain  event,  for  that  contained  in  the  will, — 
that  event  being,  the  marriage  of  one  of  his  daughters.  On  that 
event  happening,  the  daughter  marrying  was  to  have  from  the 
others  remaining  single  500/.,  which  was  to  be  in  lieu  and  instead 
of  any  further  *or  other  claim,  and  the  whole  remaining  property       [  '83  ^ 
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lloyi)       was  then  to  go  to  the  other  two.    The  testator,  therefore,  contem- 
i)AviE».      plated  as  well  by  the  will  as  by  the  codicil  a  complete  disposition, 
to  operate  upon  the  whole  of  his  property, — only  the  one   to  be 
substituted  for  the  other,  in  the  event  mentioned.     The  codicil, 
therefore,  as  it  seems  to  me,  was  intended  to  take  effect,  if  at  all, 
at  the  time  when  it  should  become  necessary  to  ascertain  whether 
the  will  or  the  codicil  was  to  operate, — when  it  was  first  to  be 
ascertained  who  was  to  take  the  property.     Then,  is  the  time,  as  it 
seems  to  me,  to  inquire  whether  or  not  the  event  has  taken  place 
which  was  to  have  the  effect  of  substituting  the  disposition  con- 
tained in   the  codicil  for   that  originally  contained  in  the  will. 
This  is  not  like  the  case  of  an  estate  going  over  upon  a  condition. 
The  language  of  the  will  and  the  codicil  show  that  the  latter  was 
intended  to  take  effect  at  the  time  at  which  the  will  would  have 
taken  effect  if  there  had  been  no  codicil.     The  nature  of  the  event, — 
as  to  time  and  everything  else, — must  be  such  as  to  take  away  all 
operation  from  the  will,  if   the  codicil  was  to  operate.     We  must 
put  such  a  construction  upon  both  as  will  if  possible  effectuate  the 
testator's  intention.     I  think  the  proper  construction  of  the  will 
and  the  codicil,  taken  together,  is,  that  the  contemplated  marriage, 
in  order  to  give  any  operation  at  all  to  the  codicil,  must  take  place 
before  the  time  when  the  will  or  the  codicil  could  take  effect,  viz. 
before  the  death  of  the  testator.     That,  no  doubt,  is  open  to  some 
objection  :  but,  upon  the  whole,  I  think  that  the  marriage  intended 
was  a  marriage  which  was  to  take  place  in  the  life-time  of  the 
testator.    It  is  quite  possible  that  the  testator  might  have  had 
some  vague  notion  that  his  will  would  not  come  into  operation 
until  the  expiration  of  twelve  months  after  his  decease :  and,  if  that 
were  so,  it  might  be  that  he  contemplated  the  marriage  of  one  of 
C  *86  ]        his  daughters  within  the  same  period.     It  is  unnecessary,  ♦how- 
ever,  to  speculate  upon  that,  inasmuch  as  in  neither  event  could 
the  codicil  have  effect,  seeing  that  the  marriage  of  Martha  did  not 
take  place  untU  more  than  twelve  months  had  elapsed  from  the 
death  of  the  father. 

Crbsswbll,  J. : 

ulvlT^T^T  ^  *^'  ""'^^  *^^^^  ^^  ^y  ^^^^  ^^^  ^y  t>rother 
or    bv    th        ^®^^*^^  unquestionably  intended,  either  by  his  will 

immediatelV;!^^^^^^         fP^^"  ^*  *^^    ^^^^^    ^*    ^^    Property 

upon  which  alon!.u  *^-     ^^^  *^''®''*  ^^*  ^^^^^S  happened 

«ne  the  codicil  was  to  take  effect,  the  will  is  the  only 
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Ittde  absolute. 


The  word  " retire"  in  reference  to  a  bill  of  exchange,  is  susceptible  of 
various  meanings,  according  as  it  is  applied  to  various  circumstances :  if 
the  acceptor  retires  the  bill  at  maturity,  he  takes  it  entirely  from  circula- 
tion, and  it  is  in  effect  paid ;  but,  if  an  indorser  retires  it,  he  merely  with- 
draws it  from  circulation  in  so  far  as  he  himself  is  concerned,  and  may  hold 
it  with  the  same  remedies  as  he  would  have  had  if  he  had  been  called  upon 
in  due  course,  and  had  paid  the  amount  to  his  immediate  indorsee :  and  this 
latter  is  the  ordinary  meaning  of  the  word  **  retire  *'  (1). 

This  was  an  action  by  the  indorsees  against  the  acceptors  of  a 
bill  of  exchange. 

(1)  See  Bills  of  Exchange  Act,  1882,  ss.  37  and  59. 


testamentary  disposition  of  the  party.     Even  if  the  true  construe-       Lloyi> 
tion  of  the  codicil  be,  that  the   contemplated  marriage  should       davikm. 
happen    within    twelve  months  after  the  testator's  decease,  the 
same  result  will  follow,  because  the  marriage  of  Martha  did  not 
take  place  until  after  that  period.    The  rule  must,  therefore,  be 
made  absolute  to  enter  a  verdict  for  the  defendant. 

Crowder,  J. : 

I  am  much  disposed  to  think  that  the  testator,  foreseeing  the 
marriage  of  one  of  his  three  daughters  at  no  very  distant  period, 
contemplated  that  that  event  might  take  place  at  some  time 
between  the  23rd  of  August,  1844,  the  date  of  the  codicil,  and 
twelve  months  after  his  decease.  He  says,  "  It  is  my  desire,  that, 
in  case  one  of  my  daughters  named  in  this  my  last  will,  should  get 
married,  the  two  then  remaining  single  shall,  at  the  end  of  twelve 
months  after  my  decease,  pay  to  the  married  sister  the  sum  of 
500/.  in  lieu  of  any  further  claim  whatsoever  on  my  property  ;  and 
the  two  surviving  daughters  then  single  above  named,  to  be  sole 
possessors  of  all  my  property  named  in  this  my  last  will  and  testa- 
ment, and  to  their  heirs  for  ever."  It  may  be,  as  my  brother 
Maule  suggests,  that,  in  order  to  make  the  codicil  take  effect,  the 
marriage  must  take  place  *during  the  life-time  of  the  testator.  [  *87  ] 
But,  at  all  events,  if  it  might  take  place  after  the  testator's  death, 
it  is  clearly  limited  to  twelve  months  after  that  period.  At  the 
time  the  500Z.  is  to  be  paid,  there  must  be  the  married  sister. 
Unless  there  is  such,  the  codicil  cannot  take  effect.  In  my  view, 
therefore,  in  the  events  which  have  happened,  the  codicil  can  have 
no  operation  at  all. 


ELSAM  AND  Another  v.   DENNY  and  Another.  i8">^- 

(15  C.  B.  87—95;  S.  C.  23  L.  J.  C.  P.  190;  18  Jur.  981 ;  2  W.  B.  554.)  ^tinej^  . 


[87] 


250  1854.     C.  P.     15  C.  B.  87—88.  [r.r. 

Elsam  The  declaration  stated,  that  certain  persons  trading  under  the 

DsMifT.  name,  style,  and  firm  of  M.  Evans  &  Co.,  on  the  17th  of  March, 
1858,  by  their  bill  of  exchange,  now  overdue,  directed  to  the  defen- 
dants, required  the  defendants  to  pay  to  their  order  477/.  18s.  for 
value  received  in  consignments  outwards,  three  months  after  the 
date  thereof ;  and  the  defendants  then  accepted  the  said  bill ;  and 
the  said  persons  so  trading  as  aforesaid  indorsed  the  same  to  the 
plaintiffs ;  but  the  defendants  did  not  pay  the  same. 

The  defendants  pleaded,  amongst  other  pleas,  that,  after  the 
alleged  indorsement,  the  said  drawers,  at  the  request  and  on  behalf 
of  the  defendants,  handed  over  and  paid  to  the  plaintiffs,  in  order 
and  upon  the  terms  that  they  should  thereupon  retire  and  deliver 
up  to  them,  the  said  drawers,  the  said  bill  of  exchange,  discharged 
[  *«8  ]  of  all  claim  thereon  by  the  plaintiffs  against  the  ♦said  drawers 
and  the  defendants,  a  sum  of  money  equal  in  amount  to  the  sum 
specified  by  the  said  bill,  or  at  any  time  to  be  recoverable  there- 
upon, which  sum  of  money  the  plaintiffs  received  from  the  said 
drawers  upon  the  terms  aforesaid,  and  ought  thereupon,  as  they 
well  knew,  to  have  so  retired  and  delivered  up  to  the  said  drawers, 
who  were  entitled  thereto,  the  said  bill,  discharged  as  aforesaid, 
and  thereupon  all  claims  of  the  plaintiffs  against  the  said  drawers 
and  the  defendants  upon  the  said  bill  were  actually  satisfied  and 
discharged  out  of  such  money ;  and  that  the  plaintiffs,  wrongfully, 
and  in  fraud  of  the  said  terms,  and  against  the  will  of  the  drawers, 
and  not  as  trustees  for  them,  had  continually  hitherto  retained, 
and  then  put  in  suit  the  said  bill  in  this  action.     Issue  thereon. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in 
London  after  last  Michaelmas  Term.  The  facts  which  appeared 
in  evidence  were  as  follows : 

On  the  26th  of  February,  1858,  one  Evans  drew  upon  the 
plaintiffs  a  bill  at  four  months  for  477/.  18».,  which  they  accepted 
for  his  accommodation,  upon  an  understanding  that  he  should 
give  them  in  exchange  an  acceptance  of  Denny  and  Clarke,  the 
defendants,  for  the  like  amount.  Evans  took  the  plaintiffs' 
acceptance  to  the  defendants,  and,  on  the  17th  of  March,  1853, 
drew  upon  them,  at  three  months,  for  477/.  18«.,  the  bill  for  the 
recovery  of  which  this  action  was  brought,— which  they  accepted 
for  his  accommodation,  and  which  he  handed  to  the  plaintiffs. 
The  plaintiffs  got  this  last-mentioned  bill  (which  would  become  due 
on  the  20th  of  June,  1858,— nine  days  before  their  own  acceptance 
in  favour  of  Evans),  discounted  by  Messrs.  Overend,  Gurney,  &  Co. 
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Evans  was  deeply  indebted  to  Denny  &  Co. ;  and  Denny  &  Co.,  Elsam 
who  were  in  diflSculties,  suspended  payment  in  April,  but  afterwards  dknny. 
resumed. 

Early  in  June,  before  either  of  the  above-mentioned  bills  had        [  ^^  ] 

become  due,  the  plaintiffs  being  anxious  about  the  defendants* 

acceptance,  it  was  proposed  by  Evans's  clerk  that  Evans  should  draw 

upon  the  plaintiffs  another  bill,  for  the  purpose  of  providing  funds 

to  take  up  the  defendants'  acceptance.     The  plaintiffs  assented  to 

this  proposition,  but  required  that  it  should  be  put  into  writing; 

and  accordingly  the  following  document  was  drawn  up,  signed  by 

Evans,  and  sent  to  the  plaintiffs  : 

"  June  9th,  1858. 
**  Messrs.  Elsam  &  Co. 

"  Gentlemen, — In  consideration  of  your  accepting  our  bill  upon 

you  for  472Z.  10«.,  due  the  7th  of  September  next,  we  hereby  engage 

to  provide  the  funds  for  this  bill  on  or  before  that  date,  as  also  to 

put  you  in  cash  to  retire  our  bill  upon  Messrs.  Denny  &  Co.,  for 

477/.  18«.,  due  the  20th  instant,  on  or  before  the  17th." 

On  the  4th  of  June,  Evans  accordingly  drew  upon  the  plaintiffs 
a  third  bill,  for  4722.  10«.,  at  four  months ;  and,  having  got  it 
discounted,  Evans,  on  the  18th  of  June,  sent  his  clerk  with  a  cheque 
for  477/.  18«.  to  Elsam  &  Co.'s  for  the  purpose  of  taking  up  the 
defendants'  acceptance. 

Evans's  clerk,  who  was  called  as  a  witness,  stated  that  he  laid  the 
cheque  upon  Elsam's  desk,  and  said  ''  You  will  give  me  the  bill  as 
soon  as  you  receive  it;"  and  that  Elsam  nodded  his  head,  and 
answered  "  Very  well." 

At  this  time  the  defendants'  acceptance  was  in  the  hands  of 
Overend,  Gumey,  &  Co.,  and  Elsam  went  there  and  withdrew  the 
bill.  Evans's  clerk  afterwards  applied  to  the  plaintiffs  for  the  bill, 
but  they  refused  to  give  it  up,  claiming  to  be  entitled  to  hold  it  as  a 
collateral  security  for  their  acceptances  of  4772.  18«.,  due  on  the  29th 
of  June,  and  472/.  10*.,  due  on  the  7th  of  October,  both  of  which 
they  in  due  course  paid. 

Evidence  was  given  on  both  sides  as  to  the  mercantile  meaning  [  do  ] 
of  the  word  **  retire,"  in  the  memorandum  of  the  9th  of  June,  1853, 
—the  plaintiffs*  witnesses  stating,  that,  according  to  their  understand- 
ing and  experience,  it  meant,  to  withdraw  the  bill  from  circulation 
in  BO  far  only  as  the  party  paying  the  money  was  concerned, — the 
defendants'  witnesses,  on  the  other  hand,  alleging  that  it  meant  an 
absolute  payment  and  discharge  of  the  bill. 
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KLt$AM  The  Lord  Chief  Justice,  being  informed  that  the  Lord  Chief 

Denny.       Baron  had,  in  an  action  by  Evans  against  Elsam  to  recover  the  bill 

now  in  question,  held  that  the  word  '^  retire  "  meant  an  absolute 

payment  of  the  bill,  in  deference  to  that  opinion,  ruled  in  Like 

manner. 

A  verdict  having  been  found  for  the  defendants, 

Byles,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection. 

Hawkins,  in  Hilary  Term  last,  showed  cause : 

The  question  is  whether  there  was  any  evidence  to  go  to  the  jury 
in  support  of  the  plea.  In  this  plea,  the  word  **  retire  "  must  mean 
payment. 

(Cresswell,  J. :  Clearly  it  must :  and,  if  there  was  no  evidence  of 
payment,  the  verdict  cannot  be  supported.) 

If  this  bill  had  been  withdrawn  from  the  hands  of  Messrs.  Overend, 
Gurney,  &  Co.  by  an  indorsee,  that,  as  between  them,  would  amount 
to  payment ;  but  it  would  be  otherwise  as  between  the  indorsee  and 
the  other  parties  liable  on  the  bill.  "  Retire  "  may  mean  several 
things :  it  may  mean  that  the  liability  of  all  parties  to  the  bill  is  to 
be  discharged ;  or  it  may  mean  that  the  remedy  over  is  to  be 
retained, — a  withdrawal  of  the  bill  from  circulation,  without  any 
absolute  discharge.  The  evidence  showed  that  the  bill  was  not  paid 
by  Elsam  &  Co.  with  their  own  money ;  but  that  they  were  furnished 
[  *9i  ]  with  the  money  by  *Evans,  the  drawer,  in  order  that  they  might 
retire  it,  and  take  it  into  their  hands.  Upon  what  terms  they  were 
to  have  it,  was  purely  a  question  for  the  jury.  As  between  Evans 
and  Denny  &  Co.,  there  can  be  no  doubt  that  this  was  an  accom- 
modation acceptance :  at  all  events,  there  was  evidence  upon  that 
subject  which  was  fairly  for  the  jury.  The  agreement  of  the  9th  of 
June  contains  not  a  word  as  to  the  bill  being  to  be  retained  by 
Elsam  &  Co.  as  collateral  security.  The  evidence  of  Evans's  clerk 
shows,  that,  at  the  time  they  arranged  with  him  for  the  withdrawal 
of  the  bill,  Elsam  S:.  Co.  did  not  set  up  any  claim  to  retain  the  bill. 
In  substance  and  in  truth,  the  money  which  took  the  bill  out  of  the 
hands  of  Overend,  Gurney,  &  Co.,  was  Evans's  money :  consequently, 
there  was  ample  evidence  to  support  the  plea. 

Byles,  Serjt.,  and  Ball,  in  support  of  the  rule  : 
There  clearly  was  no  evidence  to  go  to  the  jury  that  the  money 
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was  given  to  the  plain tiflfs  upon  the  terms  mentioned  in  the  third       Klsam 

plea.    The  original  transaction  was  this  :  Elsam  &  Co.  and  Evans       denny. 

agreed  to  exchange  acceptances.    In  pursuance  of  this  agreement, 

Evans,  on  the  26th  of  February,  1853,  drew  upon  Elsam  &  Co.  a  bill 

at  four  months  for  477/.  188,  ;  and  he  also  drew  a  bill  for  a  similar 

amount  upon  Denny  &  Co.  at  three  months  from  the  17th  of  March, 

1858,  which  he  indorsed  and  handed  over  to  Elsam  &  Co.     The  bill 

accepted  by  Denny  &  Co.  became  due  on  the  20th,  and  that  accepted 

by  Elsam  &  Co.  on  the  29th  of  June.     Before  the  first  of  these 

arrived  at  maturity,  viz.  on  the  9th  of  June,  in  order  to  provide 

funds  to  meet  Denny  &  Co.'s  acceptance,  Evans  agreed  with  Elsam 

&  Co.  that  they  should  accept  a  third  bill,  for  472/.  10«.,  which  he, 

Evans,  would  get  discounted,  for  the  purpose  of  enabling  Elsam  & 

Co.  to  withdraw  Denny  &  Co.'s  acceptance  from  circulation.     Under 

these  circumstances,  retiring  the  bill  could  only  *mean  withdraw-       [  *92  ] 

ing  it  from  the  hands  of  the  party  who  held  it,  and  getting  it  into  the 

hands  of  the  person  who  so  retired  it.    What  necessity  could  there 

be  for  making  the  payment  through  Elsam  &  Co.,  but  that  they 

should  hold  the  bill  for  their  security?    It  had  originally  been 

placed  in  their  hands  as  security  for  their  former  acceptance.    Why, 

then,    should  they  not  retain    it  as  security    for  the  substituted 

bill  ?    The  money  handed  to  Overend,  Gurney,  &  Co.  was  neither 

Evans's  money  nor  Denny  &  Co.'s :  it  was  money  raised  upon  Elsam 

&  Co.'s  acceptance,  in  order  that  they  might  not  be  out  of  cash  by 

reason  of  the  default  of  Denny  &  Co.     Jones  v.  Broadhurst  (i)  shows 

that  a  payment  by  the  drawer  is  not  necessarily  such  a  payment  as 

Mrill  enure  to  discharge  the  acceptor. 

Cur,  adv,  vult, 

Jervis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  by  the  plaintiffs  as  indorsees,  against  the 
defendants  as  acceptors  of  a  bill  of  exchange  drawn  by  one  Evans 
on  the  17th  of  March,  1858,  at  three  months,  for  the  sum  of 
477/.  18«.,  upon  and  accepted  by  the  defendants.  The  defendants 
pleaded  payment  of  the  bill. 

At  the  trial  before  me  in  London,  it  was  proved,  that,  on  the  26th 
of  February,  1858,  Evans  drew  upon  the  plaintiffs  a  bill  at  four 
months,  for  477Z.  18«.,  which  they  accepted  for  his  accommodation, 
understanding  that  he  should  give  them  in  exchange  an  acceptance 
of  the  defendants'  for  the  like  amount.    Evans  took  the  plaintiffs' 

(1)  82  R.  B.  336  (9  C.  B.  p.  173). 
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Elsam  acceptance  to  the  defendants^  and,  on  the  17th  of  March,  1858,  drew 
DekW.  upon  them,  at  three  months,  for  477/.  18«.,  the  bill  now  in  suit, 
[  *93  ]  also,  an  ^accommodation  bill ;  which  they  accepted ;  and  he  handed 
it  to  the  plaintiffs.  This  bill  would  become  due  on  the  20th  of  June, 
nine  days  before  that  accepted  by  the  plaintiffs.  In  the  month  of 
April,  the  defendants  suspended  payment,  and  the  plaintiffs  being 
anxious  about  the  defendants'  acceptance,  it  was  proposed  by  the 
clerk  of  Evans,  that  Evans  should  draw  upon  them  (the  plaintiffs) 
another  bill,  for  the  purpose  of  providing  funds  to  take  up  the 
defendants'  acceptance.  The  plaintiffs  agreed  to  this  proposal,  and, 
on  the  9th  of  June,  1858,  Evans  wrote  and  sent  to  the  plaintiffs  the 
following  letter : 

^*  Gentlemen, — In  consideration  of  your  accepting  our  bill  upon 
you  for  472/.  10«.,  due  7th  of  September  next,  we  hereby  engage  to 
provide  the  funds  for  this  bill  on  or  before  that  date,  as  also  to  put 
you  in  cash  to  retire  our  bill  upon  Messrs.  Denny  &  Co.,  for 
477/.  18«.,  due  the  20th  instant,  on  or  before  the  17th." 

Evans  then  drew  upon  the  plaintiffs  a  bill,  dated  the  4th  of  June, 
for  472/.  109.,  at  four  months,  which  they  accepted,  and,  on  the 
18th  of  June,  sent  his  clerk  to  the  plaintiffs  with  a  cheque  for 
477/.  18«.,  to  take  up  the  defendants'  bill.  The  clerk  laid  the 
cheque  upon  the  plaintiffs'  desk,  and  said,  "  You  will  give  me  the 
bill  as  soon  as  you  receive  it."  Elsam  the  plaintiff  nodded  his  head, 
and  said,  "  Very  well."  At  the  time  when  the  plaintiffs  received 
the  cheque,  the  defendants'  bill  was  in  the  hands  of  Messrs. 
Gurney  &  Co.,  from  whom  the  plaintiffs  received  it  upon  payment 
of  the  amount.  Evans's  clerk  afterwards  applied  to  the  plaintiffs 
for  the  bill,  but  they  refused  to  give  it  up,  saying  that  they  had 
been  advised  by  their  friends  to  hold  it  as  a  collateral  security. 
The  plaintiffs  paid  their  two  acceptances  for  477/.  18».,  and 
472/.  10«.,  as  they  became  due.  Evidence  was  given  by  the  plain- 
tiffs and  the  defendants  to  show  the  mercantile  meaning  of  the 
word  "  retire,"  which  occurs  in  the  letter  of  the  9th  of  June.  The 
[  •91  ]  plaintiffs'  witnesses  stated,  *that,  in  their  experience,  the  word 
"  retire,"  meant,  taking  a  bill  out  of  circulation  in  so  far  as  the 
party  who  paid  the  money  was  concerned ;  whereas  the  defendants' 
witnesses  alleged  that  it  meant,  an  absolute  payment  of  the  bill. 
I  was  told,  that,  in  an  action  by  Evans  against  Elsam,  to  recover 
the  bill  now  in  suit,  the  Lord  Chief  Baron  had  held  that  the  word 
"  retire  "  in  the  letter  meant  an  absolute  payment  of  the  bill :  and, 
in  deference  to  the  high  authority  of  that  learned  Judge,  I  ruled 
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the  flame  way.    My  brother  Byles  havmg  objected  to  my  summing       Elsah 

up  in  this  respect,  the  question  was  discussed   during  the  last      dennt. 

Term,  upon  a  rule  to  show  cause  for  a  new  trial ;  and  this  Court 

took  time  to  consider  their  judgment,  wishing  to  know  the  decision 

of  the  Court  of  Exchequer  upon  the  point,  and  being  anxious  to  be 

guided  by  their  authority.     The  case  of  Evans  v.  EUam  has  now 

been  argued  in  that  Court ;  but,  as  the  Judges  are  not  at  present 

agreed  in  opinion  upon  the  question,  we  must  dispose  of  the  rule 

in  this  Court  according  to  our  own  impression.    We  entertain  no         * 

doubt  upon  the  subject,  and  are  of  opinion  that  the  rule  should  be 

made  absolute. 

The  question  turns  upon  the  construction  of  the  letter  of  the  9th  of 
June,  and  the  meaning  of  the  word  "  retire  "  in  that  instrument. 
This  word  is  susceptible  of  various  meanings,  according  as  it  is 
applied  to  various  circumstances.  If  an  acceptor  retires  a  bill  at 
maturity,  he  takes  it  entirely  from  circulation,  and  the  bill  is  in 
effect  paid ;  but,  if  an  indorser  retires  it,  he  merely  withdraws  it 
from  circulation  in  so  far  as  he  himself  is  concerned,  and  may  hold 
the  bill  with  the  same  remedies  as  he  would  have  had,  had  he  been 
called  upon  in  due  course,  and  had  paid  the  amount  to  his  imme- 
diate indorsee.  We  think  this  is  the  ordinary  meaning  of  the 
word  ''retire,"  and  we  do  not  doubt  that  it  was  used  in  that 
meaning  in  the  letter  of  the  9th  *of  June,  because  the  undertaking  [  *9^  1 
is  not  that  Evans  will  take  up  the  bill  himself  with  the  proceeds  of 
the  plaintiffs'  acceptance,  but  that  he  will  put  the  plaintiffs  in  funds, 
that  they  may  retire  the  bill. 

Such  being  the  meaning  of  the  letter  of  the  9th  of  June,  the 
subsequent  conduct  of  the  plaintiffs  and  Evans's  clerk  is  immaterial, 
because  the  plaintiffs'  second  acceptance  was  obtained,  and  the 
funds  procured  as  the  produce  of  that  acceptance,  upon  the  faith 
of  the  letter  of  the  9th  of  June. 

For  these  reasons,  we  are  of  opinion  that  the  rule  must  be  made 
absolute. 

Rule  absolute. 
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185*.  CHILTON  V.  CARRINGTON  and  Another  (l). 

Junjs  9. 
(15  0.  B.  95—107  ;  S.  C.  24  L.  J.  C.  P.  10 ;  1  Jur.  N.  S.  89  ;  3  C.  L,  B.  138 » 

[  95  ]  3  W.  E.  17.) 

By  agreement  between  A.,  a  publican,  and  B.,  a  brewer,  it  was  stipulated 
that  A.  should  deposit  the  lease  of  his  house  with  B.,  as  security  for  an 
advance  of  150/.,  for  which  A.  had  given  B.  a  promissory  note,  payable  ou 
demand;  and  B.  engaged  not  to  call  upon  A.  to  pay  the  150/.,  or  any  part 
thereof,  for  two  years,  upon  condition  that  the  interest  thereon  should  be  duly 
paid  half-yearly,  that  the  rent  should  be  paid  agreeably  to  the  covenants  of 
the  lease,  and  that  A.  should  take  of  B.  all  the  beer  consumed  upon  the 
premises,  and  pay  for  it  every  twenty-eight  days.  The  agreement  then 
provided,  that,  in  case  of  failure  on  the  part  of  A.  to  perform  any  or  either 
of  the  above  conditions,  after  fouiieen  days*  notice,  B.  should  be  at  liberty 
immediately  to  put  the  note  in  force,  and,  if  not  paid,  with  interest,  to  sell  the 
lease ;  and  that  all  expenses  attending  such  sale,  together  with  the  principal 
and  interest  due  on  the  note,  should  be  deducted  from  the  amount  realized 
by  such  sale,  as  also  any  account  that  might  be  then  due  and  owing  for  beer : 

Held,  that, — the  power  of  sale  not  having  been  exercised, — on  payment, 
or  tender,  of  the  principal  and  interest  due  on  the  note,  A.  (or  his  assignee) 
was  entitled  to  maintain  detinue  for  the  lease ;  and  that  B.  could  not  set  up 
a  lien  on  it  for  a  balance  due  on  the  beer  account. 

This  was  an  action  of  detinue  [by  the  plaintiff  as  assignee  of 
Croft,  an  insolvent  debtor].  The  declaration  stated  (2),  that  the 
defendants,  after  the  estate  and  effects  of  the  said  insolvent  were 
vested  in  the  plaintiff  as  assignee,  detained  from  the  plaintiff,  [the 
goods  and  chattels  of  the  plaintiff,  that  is,  a  lease  of  premises  in 
Great  Windmill  Street,  Haymarket,  and  licences  to  seU  beer,  spirits, 
and  liquors,  and  converted  to  the  defendants'  own  use,  or  wrong- 
fully deprived  the  plaintiff,  of  the  use  and  possession  of  the  said 
goods  and  chattels ;  and,  by  reason  of  the  premises,  the  plaintiff 
was  prevented  from  selling  the  premises  on  advantageous  terms, 
and  was  prevented  from  completing  a  sale  thereof  and  conveyance 
thereof  to  James  Ward,  and  from  receiving  large  sums  and  prices 
from  him  ;  and  that  the  plaintiff  had  suffered  other  damage]  :  and 
the  plaintiff  claimed  200/. :  he  also  demanded  a  return  of  the  goods, 
or  their  value,  and  500Z.  for  their  detention. 

The  defendants,  for  a  third  plea,  said,  that  an  agreement  was 
made  and  executed  between  the  defendants  and  Croft  before  he 
became  insolvent,  which  was  as  follows,—"  Memorandum  of  agree- 
ment made  and  entered  into  the  17th  day  of  April,  1852,  by  and 
between  Messrs.  Carrington  and  Whitehurst,  of  Brentford,  in  the 
[  '97  ]       county  of  Middlesex,  *brewers,  of  the  one  part,  and  William  Philip 

(1)  See  S.  0.,  post,  p.  573,  and  16      P.  C.  82. 
C.  B.  206  {post,  p.  699).    Explained,  (2)  In  this   reprint   the    pleadings 

Bank  of  New  South  Wales  v.  O'Connor      have  been  abridged  — J  G  P 
(1889)  14  App.  Cas,  273,  284,  58  L.  J. 
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Masters  Croft,  of  Great  Windmill  Street,  Haymarket,  in  the  county  Chilton 
of  Middlesex,  victualler,  of  the  other  part ;  that  is  to  say,  The  said  carrington. 
Messrs.  Carrington  and  Whitehurst  agree  to  lend  to  the  said 
W.  P.  M.  Croft  the  sum  of  150Z.  on  his  promissory  note,  payable  on 
demand,  bearing  interest  at  the  rate  of  51.  per  cent,  per  annum ; 
the  said  W.  P.  M.  Croft  depositing  the  lease  he  holds,  of  which 
about  nineteen  years  are  unexpired,  of  the  public-house  and 
premises  he  occupies,  known  as  the  'Bull's  Head,'  situate  and 
being  in  Great  Windmill  Street  aforesaid,  as  security  for  the 
repayment  of  the  same  sum  of  160{.  and  interest  thereon:  the 
said  Messrs.  Carrington  and  Whitehurst  agreeing  not  to  call  on  the 
said  W.  P.  M.  Croft  for  re-payment  of  the  said  sum  of  150Z.,  or  any 
part  thereof,  for  the  term  of  two  years  from  the  date  hereof, 
conditionally,  that  is  to  say,  that  the  interest  at  the  rate  of  51.  per 
cent,  per  annum  be  duly  paid  every  six  months,  that  the  rent  of  the 
same  public-house  be  duly  paid  agreeably  to  the  covenants  of  the 
lease,  and  also  that  all  porter,  beer,  and  ale  consumed  or  sold  at 
the  said  '  Bull's  Head '  public-house  be  purchased  of  the  said  Messrs. 
Carrington  and  Whitehurst,  and  paid  for  every  twenty-eight  days  (or 
at  least  such  part  as  may  be  then  disposed  of),  making  the  usual 
allowance  of  51.  per  cent,  discount ;  the  said  Messrs.  Carrington  and 
Whitehurst  undertaking  to  supply  a  good  and  saleable  article  :  and, 
in  case  any  or  either  of  the  said  conditions  should  be  neglected  or 
refused  to  be  performed,  and  after  fourteen  days'  notice  given  in 
writing  to  the  said  W.  P.  M.  Croft,  his  executors,  administrators,  or 
assigns,  still  remain  unperformed,  then  the  said  Messrs.  Carrington 
and  Whitehurst  shall  be  at  liberty  immediately  to  put  the  said  pro- 
missory note  into  force,  and,  if  not  paid,  together  with  the  costs, 
and  interest  due  thereon,  they  then  shall  be  at  liberty  to  sell  or 
dispose  of  the  said  lease  by  *public  or  private  sale,  the  said  W.  P.  ^-  *^^  1 
M.  Croft,  for  himself,  his  executors,  administrators,  and  assigns, 
agreeing  to  execute  or  join  in  executing  the  assignment  of  the  said 
lease  to  any  purchaser  or  purchasers,  as  the  case  may  be,  and  all 
expenses  attending  such  sale,  together  with  the  principal  money 
and  interest,  to  be  deducted  from  the  amount  realized  by  such  sale, 
as  also  any  account  that  may  be  then  due  and  owing  for  beer.  In 
witness,  &c."  Averment,  [that,  afterwards,  and  before  Croft 
became  insolvent,  in  pursuance  of  the  agreement,  the  defendants 
lent  to  Croft  the  said  sum  of  1501.  on  his  promissory  note,  payable 
on  demand,  bearing  interest  at  the  rate  of  5{.  per  cent,  per  annum, 
and  thereupon  Croft  did  deposit  with  them  the  lease  in  the 
B.B,— ^VOL.  c.  17 
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chiltok     agreement  mentioned,  as  a  secority  as  in  the  said  agreement  men- 

Cabrington.  tioned,  and  the  defendants  then  received  the  same  from  him  as 

such  security,  and  held,  and  now  hold,  the  lease  as  such  secarity : 

That  Croft  had  not  paid  the  sum  of   1502.,  or  performed  the 

agreement,  and  the  conditions  thereof,  or  any  of  them]. 

Replication,  that,  [after  Croft  became  insolvent,  and  before 
thia  suit,  the  plaintiff  tendered  to  the  defendant  the  amount  of 
the  principal  money  due  on  the  said  note,  and  all  interest  due 
thereon,  and  demanded  the  delivery  to  him  of  the  lease,  and  the 
defendants  wrongfully  refused  to  deliver  the  lease  to  the  plaintiff]. 

Rejoinder,  [that,  at  the  time  when  the  plaintiff  made  the  said 
supposed  tender,  the  rent  of  the  public-house  in  the  agreement 
mentioned  had  not  been  duly  paid,  agreeably  to  the  covenants  of 
the  lease,  and  that,  at  the  time  of  the  supposed  tender,  there  was 
due  and  owing  to  the  defendants  from  Croft  the  sum  of  87/.  9s.  6d. 
for  beer  sold  and  delivered  by  the  defendants  to  him  after  the 
making  of  the  agreement,  in  respect  of  which  sum  the  defendants 
held  and  were  entitled  to  hold  the  lease  as  a  security] . 
[  100  ]  To  this  rejoinder  the  plaintiff  demurred  ;  the  ground  of  demurrer 

being,  that  the  agreement  did  not  authorize  the  defendants  to  detain 
the  lease  as  security  for  payment  of  rent  or  beer.  Joinder  in 
demurrer. 

Aspland  (with  whom  was  Byles^  Serjt.)  in  support  of  the 
demurrer : 

The  question  arises  upon  the  construction  of  the  agreement  set 
out  in  the  plea, — whether  it  amounts  to  anything  more  than  an 
agreement  for  the  deposit  of  the  lease  as  security  for  the  1501.  and 
interest,  or  whether  it  authorises  the  defendants  to  sell  the  lease  on 
default  by  the  insolvent  to  pay  his  beer  account.  The  defendants 
agreed  not  to  call  upon  the  insolvent  for  two  years  for  re-payment 
of  the  principal  sum  secured  by  the  note,  provided  the  interest  were 
duly  paid  in  the  meantime,  and  the  rent  of  the  premises,  and  also 
the  money  due  upon  the  beer  account ;  and,  in  the  event  of  any  of 
these  conditions  not  being  duly  performed  by  the  insolvent,  the 
defendants  were  to  be  at  liberty  to  demand  the  150/.  immediately, 
on  giving  fourteen  days'  notice,  and,  if  the  same  were  not  paid,  to 
sell  the  lease,  and,  in  the  event  of  the  power  of  sale  being  exercised, 
[  •lOl  J  ♦but  not  otherwise,  to  deduct  from  the  sum  realised  by  such  sale 
the  principal,  interest,  and  costs,  and  also  what  might  be  due  to 
them  on  the  beer  account.    The  replication  shows  that  no  sale  has 
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taken  place.    It  would  be  a  most  unreasonable  construction  of  the      Chilton 
agreement  to  hold  the  power  of  sale  to  extend  to  cover  the  beer  CARBiNaTON. 
account.    The  conditions  only  relate  to  the  time  at  which  the  note 
is  payable. 

(Maule,  J. :  The  whole  office  of  the  conditions,  was,  to  restrain 
the  defendants'  right  to  sue  upon  the  note.) 

Precisely  so. 

(Williams,  J. :  There  would  be  no  power  to  deduct  arrears  of 
rent,  except  in  the  event  of  a  sale.) 

None. 

(Maule,  J.:  The  publican  borrows  150J.,  payable  on  demand. 
The  parties  agree,  in  substance,  that,  as  long  as  the  publican  goes 
on  paying  his  way,  as  to  the  interest,  the  rent  of  the  premises,  and 
the  beer  account,  the  brewers  will  not  avail  themselves  of  their 
right  to  demand  payment  of  the  note.  That  is  no  qualification  of 
the  publican's  right  to  get  back  his  lease,  if  he  chooses  to  redeem 
it.  If  the  parties  so  intended,  I  do  not  see  why  they  should  not 
have  expressed  that  the  lease  was  to  be  held  by  the  brewers  as  a 
security  for  the  rent  and  for  the  beer  account,  as  well  as  for  the 
1502.  and  interest.) 

Montague  Smith,  contra: 

The  question  is,  whether  the  tender  after  the  conditions  broken, 
entitles  the  plaintiff  to  sue  for  the  lease.  Taking  the  whole  agree- 
ment together,  the  lease  is  deposited  with  the  defendants  as  a 
security  for  the  due  performance  of  the  conditions :  it  gives  them 
an  inchoate  right  of  sale,  which  is  not  divested  by  the  tender  that 
has  been  made.  The  plea  alleges  that  all  the  conditions  have  been 
broken, — that  the  insolvent  had  not  paid  the  150i.,  or  performed 
the  said  agreement,  and  the  said  conditions  thereof,  or  any  of  them : 
and  the  rejoinder  states,  that,  at  the  time  of  the  tender,  a  quarter's 
rent  was  in  arrear,  and  that  *37/.  9s.  6d.  was  due  to  the  defendants  [  ^102  ] 
for  beer.  The  defendants,  therefore,  were  in  a  condition  to  give 
the  notice  provided  for  by  the  agreement,  and  to  proceed  to  a  sale. 

(Williams,  J. :  The  agreement  contemplates  the  possibility  of  an 
action  being  brought :  the  money  may  be  paid  even  after  notice,  in 
order  to  defeat  the  power  of  sale. 

Maule,  J. :  If  the  amount  of  the  note  and  interest  were  paid,  the 
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Chilton      insolvent  would  have  been  entitled  to  the  note.    The  T^hole  obliga- 
carringtok.  tion  as  to  the  note  being  discharged,  can  the  agreement  be  said  to 
be  a  pledge  of  the  lease  for  anything  more  ?) 

The  last  clause,  it  is  submitted,  makes  it  a  security  for  the  beer 
account. 

(Maule,  J. :  Yes,  provided  it  comes  to  a  sale.  I  think  the 
parties  have  succeeded  in  expressing  their  intentions  very  clearly.) 

The  plaintiff  as  assignee  can  only  succeed  on  such  rights  as  the 
insolvent  has  in  law  and  equity.  In  the  case  of  a  pledge  of  a 
chattel,  in  equity  the  pawnor  cannot  redeem  the  pledge,  except 
upon  payment  of  the  advance,  as  well  as  any  debt  which  has 
become  due  from  the  pawnor  to  the  pawnee  whilst  the  chattel  was 
[  ♦104  ]  in  the  hands  of  the  latter.  *  *  Here  *is  a  deposit  of  a  lease, 
and  a  debt  contracted  by  the  insolvent  with  the  party  with  whom 
the  lease  is  deposited,  whilst  the  chattel  remained  in  his  hands. 

(Maule,  J. :  This  is  a  debt  particularly  provided  for  by  the  terms 
of  the  agreement.  You  contend  that  a  court  of  equity  would 
impose  terms  different  from  those  which  the  parties  have  thought 
fit  to  prescribe  for  themselves.  Surely  that  cannot  be  so. 
Suppose  a  party  has  made  two  pledges,  cannot  he  redeem  one  of 
them  ?) 

The  obtaining  an  additional  advance  upon  the   security  of  the 
original  pledge,  would  be  more  like  the  present  case. 

Aspland  was  not  called  upon  to  reply. 

Maule,  J.  (i)  : 

For  the  reasons  thrown  out  in  the  course  of  the  argument,  I 
think  the  true  construction  of  the  agreement  in  this  case  is,  that 
the  lease  was  deposited  with  the  defendants  by  the  insolvent  as  a 
security  for  the  re-payment  of  150Z.  and  interest  on  a  promissory 
note  payable  on  demand.  That  undoubtedly  is  the  main  part  of 
the  transaction.  Then  comes  a  proviso  restraining  the  defendants 
from  enforcing  immediate  payment  of  the  160L  The  security  was 
intended  to  stand  as  long  as  the  party  should  go  on  well.  That, 
however,  must  have  some  limit.  Accordingly,  the  defendants  agree 
that  they  will  not  enforce  their  remedy  upon  the  note  so  long  as 
(1)  The  Lord  Chief  Justice  was  absent. 
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the  maker  should  duly  pay  the  interest  thereon,  the  rent  of  the  Chilton 
premises,  and  what  may  from  time  to  time  be  due  to  them  for  carringtun. 
beer :  and,  if  he  fails  in  any  of  these  respects,  the  defendants  are 
to  be  at  liberty,  upon  giving  him  fourteen  days'  notice,  to  sell  the 
lease ;  and,  in  the  event  of  a  sale, — and  in  that  event  only, — they 
are  to  deduct  '*  all  expenses  attending  such  sale,  together  with  the 
principal  money  and  interest,  as  also  any  account  *that  may  be  [  ^^^^  ] 
then  due  and  owing  for  beer."  So  that  the  main  part  of  the  agree- 
ment consists  of  a  pledge  of  the  lease  as  a  security  for  the  payment 
of  the  amount  of  the  note  and  interest,  with  a  stipulation  that  the 
payees  shall  not  enforce  payment  of  the  note  for  a  given  period, 
the  maker  duly  performing  certain  conditions.  All  these  are  a 
mere  qualification  of  the  agreement  not  to  enforce  the  immediate 
payment  of  the  note,  and  are  entirely  ancillary  to  the  payment  of 
the  note,  or  the  defendants'  right  to  enforce  it.  As  soon  as  the 
maker  had  a  right  to  demand  the  note  back,  all  the  conditions 
annexed  to  the  agreement  to  forbear  to  enforce  it  failed:  and 
incidentally  to  his  title  to  the  note,  he  would  of  course  be  entitled 
also  to  the  securities  lodged  for  its  due  payment.  The  moment  the 
note  was  paid,  there  was  an  end  of  all  the  stipulations  as  to  what 
should  be  done  with  the  lease  in  the  event  of  the  non-payment  of 
the  note  and  interest.  All  fall  to  the  ground,  and  cease  to  have 
any  operation,  as  soon  as  the  thing  in  respect  of  which  they  were 
provided  ceases  to  exist :  and  the  plaintiff,  as  the  assignee  of  the 
maker,  clearly  had  a  right  to  maintain  this  action  to  recover  back 
his  security,  on  tender  of  all  that  was  due  upon  the  note.  As  to 
the  supposed  equitable  claim,  nothing  has  been  cited  on  the  part 
of  the  defendants  to  show  that  the  rights  of  the  defendants  would 
have  been  at  all  different  if  the  question  bad  arisen  directly  between 
them  and  Croft,  the  pledgor.  No  court  of  equity  would  have  inter- 
fered with  the  right  of  the  pledgor  to  have  the  note  and  the  lease 
delivered  up  to  him  on  payment  or  tender  of  the  amount  of  the  note 
and  interest.  I  am  of  opinion  that  the  plaintiff  is  clearly  entitled 
to  the  judgment  of  the  Court  upon  this  demurrer. 

WiLLUMS,  J. : 

I  am  quite  of  the  same  opinion.     The  agreement  set  out  in  the 
plea  is  an  agreement  on  the  *part  of  the  insolvent.  Croft,  to  deposit       [  *i06  ] 
the  lease  sought  to  be  recovered  in  this  action,  as  a  security  for  the 
payment,  on  demand,  of  the  promissory  note  for  1502.,  with  interest. 
If  that  had  been  the  whole  agreement,  there  can  be  no  doubt,  that, 
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Chilton  at  law,  the  insolvent  would  have  been  entitled  to  have  the  security 
CARBiNaTox.  re-delivered  to  him  on  payment  of  the  sum  advanced  and  interest. 
Is  there,  tlien,  anything  in  the  agreement  which  at  all  qualifies  that 
right?  It  gives  the  pledgees  a  power  to 'sell  the  lease,  in  case  the 
pledgor  should  make  default  in  the  performance  of  certain  condi- 
tions in  the  agreement  mentioned,  and  in  case  the  note  should  be 
fruitlessly  put  in  suit  against  him  after  fourteen  days'  notice  of 
such  default.  If  a  sale  should  take  place  pursuant  to  that  power, 
then  it  is  provided  that  the  proceeds  of  the  sale  shall  be  charged 
with  all  the  expenses  which  may  have  been  incurred,  together  with 
the  principal  money  and  interest,  and  also  any  account  that  might 
be  then  due  and  owing  for  beer.  That  right  has  never  arisen  in 
this  case,  and  therefore  I  am  clearly  of  opinion  that  this  action  is 
maintainable. 

Crowdbr,  J.  : 

The  only  question  is,  whether,  upon  the  true  construction  of  this 
agreement,  the  lease  was  deposited  as  a  security  for  the  note  and 
interest  only,  or  for  any  debt  which  Croft  might  incur  with  the 
defendants  for  beer  supplied  to  him.    The  only   argument  in 
favour  of  the  claim  set  up  by  the  defendants,  is  that  which  is 
founded  upon  the  last  clause  of  the  agreement,  which  enables  them, 
in  the  event  of  their  having  exercised  the  power  of  sale  conferred 
upon  them  by  the  earlier  part,  to  apply  the  proceeds  of  such  sale 
to  the  discharge,  amongst  other  things,  of  the  beer  account.     But, 
taking  the  whole  of  the  instrument  together,  I  think  it  was  mani- 
festly the  intention  of  the  parties  that  the  deposit  of  the  lease 
[  •107  ]      should  enure  only  as  a  security  for  the  payment  *of  the  note  and 
interest,  unless  in  the  event  of  the  insolvent  being  altogether  sold 
up.     I  think  the  plaintiff  is  clearly  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 


1854.  MAYS  V.   CANNELL. 

Juntd.         ^j.  ^  ^   107-129 ;  S.  C.  3  C.  L.  R.  218;  24  L.  J.  C.  P.  41 ;  1  Jur.  N.  S.  183.) 

L  ^^    J  An  action  of  ejectment  in  which  there  were  two. several  demises  by  A.  and 

B.,  was  referred, — with  power  to  the  arbitrator,  **in  the  event  of  his  finding 
for  the  lessors  of  the  plaintiff,"  to  order  immediate  possession  to  bo  given 
of  the  land  and  premises  in  question  in  the  action  to  the  lessor  of  the  plain- 
tiff A.,  and  also  how  and  in  what  manner  such  possession  should  be  given, 
and,  if  not  given,  how  it  should  be  taken,  and  who  should  be  at  the 
expense  thereof. 
The  arbitrator  made  his  award  as  follows :  **  I  do  awai-d  in  favoui*  of  the 
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lesson  of  the  plamfcifiF,  and  do  order  that  immediate  possession  be  given  of         Mats 
the  land  and  premises  in  question  in  this  action  to  the  lessor  of  the  plaintiff  v. 

A.,  and  that  the  defendant  do  consequently,  and  at  his  own  proper  cost  and  Cannbll. 
expense,  pull  or  take  down  the  wall  or  brick- work  forming  a  gable-end  of 
a  long  room,  and  which  said  wall  or  brick-work  he  has  erected  upon  the 
laod  and  premises  of  the  said  lessors,  or  so  much  of  the  said  wall  or  brick- 
work as  now  stands  four  inches  and  a  half,  or  thereabouts,  over  and  upon  the 
land  and  premises  of  the  said  lessors,  and  upon  a  certain  wall  or  fence 
which  divides  the  property  of  the  said  lessors  from  that  of  the  defendant : 
And  I  do  further  award,  that,  should  the  defendant  refuse  to  pull  or  take 
down  the  said  wall  or  brick-work  the  subject  of  this  action  and  reference, 
that  the  said  lessors  shall,  by  themselves  or  servants,  have  full  power  to  pull 
or  take  down  the  .said  wall  or  brick- work  in  question,  or  so  much  thereof 
as  aforesaid,  and,  if  necessary  for  such  purpose,  to  enter  in  and  upon  the 
premises  of  the  said  defendant,  and  that  he  shall  pay  and  be  answerable  for 
all  expense  incurred  in  their  so  doing :  '* 

Held,  that  the  award  was  not  bad,  for  deciding  •*  in  favour  of  the  lessors 
of  the  plaintiff ;  "  and  that  it  was  sufficiently  certain  in  the  direction  as  to 
how  and  in  whatjmanner,  and  at  whose  expense,  possession  was  to  be  given 
or  taken. 

[Declakation  upon  an  award  made  upon  an  order  of  reference  in 
an  action  of  ejectment  and  claiming  1051.  9«.  7d.,  the  taxed  costs  of 
the  action,  reference  and  award.    The  award  was  as  follows:] 

"  Whereas,  an  action  of  ejectment  having  been  commenced  in  [  m  ] 
her  Majesty's  Court  of  Queen's  Bench,  in  which  John  Doe  on 
the  demises  of  Thomas  Mays  and  Ann  Mays  was  plaintiiBf,  and 
Annison  Cannell  defendant,  it  was,  on  the  17th  of  July,  1847, 
amongst  other  things,  ordered  by  the  Right  Hon.  Lord  Dbnman, 
Chief  Justice  of  the  said  Court,  by  the  consent  *of  both  parties,  [  *ii2  ] 
that  the  said  action  should  be  referred  to  the  award,  order,  arbitra- 
ment, final  end,  and  determination  of  me,  W.  C,  Esq.,  so  as  I  the 
said  arbitrator  should  make  and  publish  my  award  in  writing, 
ready  to  be  delivered  to  the  parties,  or  either  of  them,  or,  if  they 
or  either  of  them  should  be  dead  before  the  making  of  the  said 
award,  to  their  respective  personal  representatives  who  should 
require  the  same,  on  or  before  the  first  day  of  Michaelmas  Term 
then  next  ensuing ;  and,  by  the  same  consent,  it  was  ordered  that 
the  costs  of  the  said  action,  and  also  the  costs  of  the  reference  and 
award,  should  abide  the  award,  order,  arbitrament,  final  end,  and 
determination  of  me  the  said  arbitrator,  so  to  be  made  and  pub- 
lished as  aforesaid :  And  whereas,  on  the  21st  of  December  next 
ensuing  the  date  of  the  said  order,  and  now  last  past,  it  was 
further  ordered  by  the  said  Right  Hon.  Lord  Dbnman,  and  by  the 
consent  of  the  attorneys  or  agents  on  both  sides,  that  the  time  for 
me  the  said  arbitrator  making  my  award  should  be  enlarged  until 
the  last  day  of  Trinity  Term  then  next  ensuing :  And  whereas,  on 
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Mays       the  6th  of  Jane  now  last  past,  and  previous  to  the  said  last  day  of 
Canm'ell.     the  said  Trinity  Term,  it  was  further  ordered  by  the  said  Right 
Hon.  Lord  Denman,  and  by  like  consent  of  the  said  attorneys  or 
agents,  that  the  time  for  me,  the  said  arbitrator,  making  my  award 
should  be  further  enlarged  until  the  last  day  of  Michaelmas  Term 
now  next  ensuing :  Now,  I,  the  said  arbitrator,  having  taken  upon 
myself  the  burden  of  the  said  arbitration,  and  having  heard  and 
duly  and  maturely  weighed  and  considered  the  several  allegations, 
vouchers,  and  proofs  brought  before  me  by  and  on  behalf  of  the 
said  plaintiff  and  defendant  respectively,  in  pursuance  of  the  said 
reference,  do  make  and  publish  this  my  award  in  writing  of  and 
concerning  the  said  premises,  following,  that  is  to  say,  I  do  award 
[  ^^13  ]      in  favour  of  the  lessors  of  the  plaintiff,  and  do  order  that  ♦imme- 
diate possession  be  given  of  the  land  and  premises  in  question  in 
this  action  to  the  lessor  of  the  plaintiff  Thomas  Mays ;  and  that 
the  said  Annison  Cannell,  the  defendant,  do  consequently,  and  at 
his  own  proper  cost  and  expense,  pull  or  take  down  the  wall  or 
brick- work  forming  a  gable-end  of  a  long  room,  and  which  said  wall 
or  brick-work  he  has  erected  upon  the  land  and  premises  of  the  said 
lessors,  or  so  much  of  the  said  wall  or  brick-work  as  now  stands 
four  inches  and  a  half,  or  thereabouts,  over  and  upon  the  land 
and  premises  of  the  said  lessors,  and  upon  a  certain  wall  or  fence 
which  divides  the  property  of  the  said  lessors  from  that  of  the 
defendant :  And  I  do  further  award,  that,  should  the  defendant 
refuse  to  pull  or  take  down  the  said  wall  or  brick-work,  the  sub- 
ject of  this  action  and  reference,  that  the  said  lessors  shall,  by 
themselves  or  servants,  have  full  power  to  pull  or  take  down  the 
said  wall  or  brick-work  in  question,  or  so  much  thereof  as  aforesaid, 
and,   if  necessary  for  such  purpose,  to  enter  in  and  upon  the 
premises  of  the  defendant,  and  that  he  shall  pay  and  be  answerable 
for  all  expense  incurred  in  their  so  doing :  In  witness,  &&  : "    And 
that  the  said  award  thereinbefore  set  forth,  was  the  only  award 
ever  made  in  or  of  and  concerning  the  premises  above  referred,  or 
of  any  of  them ;  and  that  there  never  was  any  other  award  ever 
made  of  or  concerning  the  premises  so  referred;  wherefore  the 
defendant  said  that  the  said  award  was  and  is  uncertain,  and  not 
final,  and  was  wholly  void. 

[Plea  that  the  award  was  uncertain  and  not  final.       Beplication 
setting  out  the  order  of  reference  made  in  the  action  as  follows  :] 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by 
consent,  I  do  order  that  this  action  of  ejectment  be  referred  to 
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the  award,  order,  arbitrament,   final  end,  and   determination  of        Mays 
W.  C,  Esq.,  barrister-at-law,  who  *shall  make   and   publish   his     cannell. 
award  in  writing  of  and  concerning  the  matter  referred,  ready  to       [  *1H] 
be  delivered  to  the  said  parties  in  difference,  or  such  of  them  as 
shall  require  the  same,  or  to  either  of  them,  or,  if  they  or  either 
of  them  shall  be  dead  before  the  making  of  the  said  award,  to 
their  respective  personal  representatives  who  shall  require   the 
same,  on  or  before  the  first  day  of  Michaelmas  Term  now  next : 
And,  by  the  like  consent,  I  do  further  order  that  the  said  arbitrator, 
m  case  he  shall  not  be  able  to  make  his  award  in  the  premises  by 
the  time  hereinbefore  limited  for  that  purpose,  shall  and  may  be 
at  liberty,  either  with  or  without  the  consent  of  the  said  parties  if 
he  shall  think  fit,  by  writing  under  his  hand,  to  enlarge  the  time 
for  making  his  said  award,  so  that  it  shall  not  be  extended  beyond 
the  first  day  of  Hilary  Term  now  next :  And,  by  the  like  consent, 
I  do  further  order  that  the  said  parties  shall  in  all  things  abide  by, 
perform,  fulfil,  and  keep  such  award  so  to  be  made  as  aforesaid, 
and  that  the  costs  of  the  said  action,  and  also  the  costs  of  the 
reference  and  award,  shall  abide  the  event  of  the  said  award :  And, 
by  the  like  consent,  I  do  further  order  that  the  said  arbitrator  shall 
be  at  liberty  (if  he  shall  think  fit)  to  examine  the  said  parties  to 
this  suit,  and  their  respective  witnesses,  upon  oath  or  affirmation, 
and  that  the  said  parties  do  and  shall,  if  necessary,  produce  before 
the  said  arbitrator  all  books,  deeds,  papers,  and  writings,  in  their 
or  either  of  their  custody,  possession,  or  power,  touching  or  relating 
to  the   matter  referred;  and  that  each  party  do,  upon  the  said 
reference,  admit  all  deeds,  grants,  assignments,  documents,  letters, 
and  copies  of  letters,  and  all  other  muniments  of  title,  notices, 
and  copies  thereof,  and  all    probates  of  wills,  in  evidence,  as  if 
they  were  the  originals;  and  do  admit  in  evidence  all  copies  of 
surrenders  or  admissions,  and  other  entries  on  court-rolls,  on  plain 
paper  or  parchment,  unstamped,  or  otherwise ;  and  all  *certificates      [  *115  1 
of  baptism,  marriage,  and  burial,  and  all  extracts  from  baptismal, 
marriage,  or  burial  books  or  registers,  without  further  proof  or 
production  of  the  books  from  whence  the  said  extracts  are  or  pur- 
port to  be  taken,  saving  all  just  exceptions  to  the  admissibility  of 
all  such  documents,  as  evidence  in  this  cause:  And,  by  the  like 
consent,  I  do  further  order   that  the  said  arbitrator  shall  have 
power,  on  the  application  of  either  party,  either  before,  at,  or  after 
the  said  reference,  to  cause  any  amendment  to  be  made  in  the 
pleadings  in  this  action;   and  that,  notwithstanding  this  order, 
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Mats  either  party  shall  be  at  liberty  to  apply  to  a  Judge  of  this  Court  to 
CA2WELL.  ii^&ke  such  amendment,  or  as  to  any  admissions  to  be  made  on  the 
said  reference,  and,  in  case  of  refusal,  as  to  the  costs  of  proof, 
but  that  neither  party  shall  be  compelled  so  to  apply :  And,  by 
the  like  consent,  I  do  further  order  that  the  said  arbitrator  shall, 
in  the  event  of  his  finding  in  favour  of  the  lessors  of  the  plaintiff, 
have  power  to  order  immediate  possession  to  be  given  of  the  land 
and  premises  in  question  in  this  action  to  the  lessor  of  the  plain- 
tiff Thomas  Mays ;  and  also  how,  and  in  what  manner,  such 
possession  shall  be  given,  and,  if  not  given,  how  it  shall  be  taken, 
and  who  shall  be  at  the  expense  thereof :  And,  by  the  like  consent, 
I  do  further  order,  that,  if  any  application  be  made  to  her  Majesty's 
Court  of  Queen's  Bench  for  the  purpose  of  setting  aside  the  said 
award,  it  shall  be  lawful  for  the  said  Court  to  refer  the  matter  back 
to  the  said  arbitrator,  who  shall  in  that  case  have  power  to  make 
a  new  award  in  the  premises,  or  to  amend  the  award  by  him  first 
made,  within  such  time  as  by  the  said  Court  shall  be  ordered  and 
directed  in  that  behalf,  and  he  shall  have  the  same  powers  under 
the  said  reference  from  the  Court  as  are  contained  in  the  present 
order  of  reference  ;  and  that  such  new  or  amended  award  shall  be 
binding  upon  the  said  parties  as  an  award  to  be  made  under  this 
[  •116  ]  order  :  And,  by  the  like  consent,  I  further  *order  that  neither  party 
shall  bring  or  prosecute  any  action,  &c. ;  and  that,  if  either  party 
shall,  by  affected  delay,  or  otherwise,  wilfully  prevent  the  said 
arbitrator  from  making  an  award,  he  shall  pay  such  costs  to  the 
other  as  the  said  arbitrator,  or  the  said  Court  of  Queen's  Bench, 
shall  think  reasonable  and  just :  And,  by  the  like  consent,  it  is 
further  ordered,  that  this  order  shall  and  may,  at  the  instance  of 
either  party,  be  made  a  rule  of  her  Majesty's  Court  of  Queen's 
Bench,  if  such  Court  shall  so  please :  Dated,  &c." 

[Demurrer  on  the  grounds,  inter  alia,  that,]  "  upon  the  whole 
record,  it  appears  that  the  said  award  is  uncertain,  and  not  final, 
and  is  void." 

Lush  (with  whom  was  Palmer),  in  support  of  the  demurrer  : 
[*20]  «    ♦    The  arbitrator  awards  in  favour  of  the  lessors  of   the 

plaintiff:  and  then  he  goes  on, — ''And  I  do  order  that  immediate 
possession  be  given  of  the  land  and  premises  in  question  in  this 
action  to  the  lessor  of  the  plaintiff  Thomas  Mays,  and  that  the 
defendant  do  consequently,  and  at  his  own  proper  cost  and  expense, 
pull  or  take  down  the  wall  or  brick-work  forming  a  gable-end  of  a 
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long  room,  and  which  said  wall  or  brick- work  he  has  erected  upon  Mays 
the  land  and  premises  of  the  said  lessors,  or  so  much  of  the  said  cankell. 
wall  or  brick-work  as  now  stands  four  inches  and  a  half,  or  there- 
abouts, over  and  upon  the  land  and  premises  of  the  said  lessors, 
and  upon  a  certain  wall  or  fence  which  divides  the  property  of  the 
said  lessors  from  that  of  the  said  defendant:  And  I  do  further 
award,  that,  should  the  defendant  refuse  to  pull  or  take  down  the 
said  wall  or  brick- work,  the  subject  of  this  action  and  reference, 
that  the  said  lessors  shall,  by  themselves  or  servants,  have  full 
power  to  pull  or  take  down  the  said  wall  or  brick- work  in  question, 
or  so  much  thereof  as  aforesaid,  and,  if  necessary  for  such  purpose, 
to  enter  in  and  upon  the  premises  of  the  said  defendant,  and  that 
be  shall  pay  and  be  answerable  for  all  expense  incurred  in  their  so 
doing." 

(Jervis,  Ch.  J. :  Is  it  any  objection  to  an  award,  that  a  stranger 
does  not  understand  it  ?) 

It  is  submitted  that  it  is.  Here,  it  was  obligatory  on  the  arbitrator 
to  define  the  premises,  and  to  award  distinctly  and  intelligibly  how 
and  in  what  manner  the  possession  of  the  land  in  question  was  to 
be  given  up :  and,  if  he  were  not  bound  to  do  so,  having  taken  upon 
himself  to  do  it,  his  award  is  bad,  according  to  the  authority  of 
SUmehewer  v.  Farrar  (1),  if  he  does  it  imperfectly.  It  is  essential 
that  an  award  should  be  decisive  and  should  bar  all  future  litiga- 
tion between  the  parties  on  the  particular  *matters  referred.  [  •121  ] 

(Cbowdbr,  J. :  In  Price  v.  Popkin  (2),  on  a  submission  of  a  cause 
and  all  matters  in  difference  between  lessor  and  lessee,  an  award 
that  certain  fixtures  had  been  wrongfully  removed  by  the  lessor,  to 
the  value  of  111.,  and  that  the  lessee  should  set  up  others  in  their 
place,  to  be  left  for  the  lessor  at  the  end  of  his  term,  and  that  the 
lessor  should  pay  IIZ.  to  the  lessee  on  a  specified  day, — was  held 
uncertain,  for  not  specifying  the  value,  quality,  or  description  of 
fixtures  to  be  set  up  by  the  lessee.  That  certainly  is  a  very  strong 
case. 

Jervis,  Ch.  J. :  Some  of  the  cases  upon  the  subject  of  awards  run 
very  wild  indeed.  In  the  case  last  referred  to,  the  arbitrator  had 
done  what  he  ought  not  to  have  done,  and  had  done  that  badly.) 

(1)  G6  B.  E.  541  (6  Q.  B.  720).  (2)  50  R.  R.  362  (10  Ad.  &  El.  139). 
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Mays        What  does  the  arbitrator  here  mean  by  describing  the  quantity  of 
cannbll.     brick- work  to  be  pulled  down,  as  "  four  inches  and  a  half,  or  there- 
abouts?"   Is  there  to  be  litigation  hereafter  as  to  the  quantity 
taken  down  ?    The  award  is  clearly  bad  for  uncertainty. 

The  next  ground  of  objection  is,  that  the  arbitrator  does  not 
state  upon  which  demise  he  proceeds ;  nor  does  he  dispose  of  the 
land  not  covered  by  building.  That  the  award  is  faulty  in  both 
these  respects,  is  shown  by  the  case  of  Doe  d.  Madkins  v. 
Hm'ner{}).    *     *     ♦ 

[  122  ]  (Jervis,  Ch.  J. :  These  absurd  refinements  shock  one's  common 

sense. 

Williams,  J.:  In  that  case  the  award  was  in  favour  of  John 
Doe :  here  it  is  in  favour  of  "  the  lessors  of  the  plaintiflf.") 

That  makes  no  difference.    *    ♦    ♦ 
[  123  ]  Bylea,  Serjt.  (with  whom  was  Unthank)  contra  : 

[  124  ]  The  Court  will  not  hold  this  award  to  be  bad,  unless  they  are 

prepared  to  say  that  in  no  conceivable  case  could  it  be  a  good  one. 
*  *  There  is  nothing  here  to  oblige  the  arbitrator  to  do  more 
than  find  in  favour  of  the  lessors  of  the  plaintiff.  The  award  does 
so  find :  and  then  it  goes  on  to  direct  the  possession  of  the  land 
and  premises  in  question  to  be  given  to  Thomas  Mays,  and  that  the 
defendant  pull  down  the  wall  which  he  has  erected  upon  the  land 
and  premises  of  the  lessors,  or  so  much  thereof  as  stands  four  inches 
and  a  half,  or  thereabouts,  over  and  upon  the  land  and  premises 
of  the  lessors.  Inasmuch  as  there  may  be  some  difficulty  in  pulling 
down  four  inches  and  a  half  of  the  wall,  the  arbitrator  gives  the 
defendant  the  alternative,  to  pull  down  the  whole  of  it.  There 
can  be  no  difficulty  in  that. 

[  ♦125  ]  (Williams,  J. :  *Is  not  the  whole  wall  stated  to  be  erected  on 

the  premises  of  the  lessors  ?) 

That  is  a  little  ambiguous :  it  may  be  satisfied  by  a  wall  built  partly 
on  their  land.  It  may  be  that  it  is  a  latent  ambiguity  not  yet 
raised  by  evidence.  "  The  Court  ought  not,"  as  is  said  by  Colb- 
ridge,  J.,  in  Doe  d.  Madkins  v.  Horner,  **  to  be  astute  in  finding 
objections  to  an  award." 

(Williams,  J. :  In  some  of  the  cases,  it  is  said  that  Judges  ought 
to  be  astute  in  finding  answers  to  objections.) 

(1)  47  R.  B*  673  (8  Ad.  &  El.  235). 


VOL.  c]  1854.    C.  P-    15  C.  B.  125—127.  269 

It  is  said  that  the  award  is  defective  because  it  does  not  define  the        Mats 
land.    The  arbitrator  was  not  bound  to  define  the  land :  he  was     cannell. 
only  to  decide  how  and  in  what  manner  possession  was  to  be  given 
or  taken.     *     *     ♦ 

Lush,  in  reply  :  [  127  ] 

The  objection  here  relied  on  was  not  prominently  brought  to  the 
attention  of  the  Court  in  Laic  v.  Blackbwrow  (i) ;  neither  were  the 
cases  of  Doe  d.  Madkins  v.  Hornei'{2),  and  Doe  d.  Sparling  v. 
Hillen  (:<)>  referred  to :  the  whole  of  the  argument  was  addressed  to 
the  power  of  the  arbitrator  to  enter  a  verdict. 

(Crowdeb,  J. :  Speaking  of  Doe  d.  Madkim  v.  Homer,  in  a  case 
of  Harrison  v.  Creswick  (4),  Parke,  B.,  says :  "  The  Court  held  the 
award  bad,  for  not  deciding  upon  which  demise  the  plaintiff  was  to 
recover,  and  also  for  not  awarding  as  to  the  residue  of  the  lands. 
It  may,  perhaps,  be  doubted  whether  an  award  in  ejectment,  which 
finds  that  the  plaintiff  is  entitled  to  recover  a  portion  only  of  the 
lands  sought  to  be  recovered,  is  not  final :  but  clearly  that  case  was 
correctly  decided  upon  the  other  point.") 

In  Stonehewer  v.  Farrar,  the  Court  say  that  the  very  discussion  of 
it  showed  the  award  to  be  bad. 

(Jbrvis,  Ch.  J. :  I  think  we  should  always  look  favourably  at 
awards,  rather  than  be  astute  in  criticising  them.  Is  it  not 
enongh  if  the  award  is  so  framed  that  the  parties  cannot  be  misled 
by  it  ?) 

The  award  should  be  so  fiamed  as  to  enable  the  parties  at  once 
to  see  what  their  relative  rights  and  duties  under  it  are. 

(Williams,  J.,  referred  to  Cargey  v.  Aitcheson  (5).) 

This  award  is  clearly  bad :  it  professes  to  determine  how  much 
of  the  wall  is  on  the  land  of  the  lessors  of  the  plaintiff:  the  arbi- 
trator therefore  was  bound  to  define  it,  and  so  settle  the  rights  of 
the  litigant  parties. 

Cur,  adv.  vult 

(1)  98  B.  R.  551  (14  C.  B.  77).        (4)  93  R.  R.  686  (13  C.  B.  399,  417). 

(2)  47  R.  R.  573  (8  Ad.  &  El.  235).     (5)  26  R.  B.  298  (2  B.  &  C.  170). 

(3)  2Dowl.N.S.694. 
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Mats       Jervis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

r. 

Cannell.  This  is  an  action  of  ejectment,  with  two  demises.  The  cause  is 
[  •128  ]  referred,  the  submission  providing  that  the  costs  *of  the  action, 
and  also  of  the  reference  and  award,  shall  abide  the  event  of  the 
award ;  and  the  first  objection  is,  that  the  arbitrator  has  decided  in 
favour  of  the  lessors  of  the  plaintiff,  without  saying  upon  which 
demise,  and  so  he  has  not  fully  disposed  of  the  costs.  In  support 
of  this  objection,  two  cases,  of  Doe  d.  Madkins  v.  Iloiiier  (i),  and 
Doe  d.  Starling  v.  Hillen  (2),  were  relied  on  by  Mr.  Lush,  where  the 
Court  of  Queen's  Bench,  professing  an  anxiety  not  to  be  astute  in 
discovering  objections  to  the  award,  yet  upheld  an  objection  of  the 
very  strictest  and  most  technical  description.  It  is  possible,  how- 
ever, that  those  decisions  may  have  been  perfectly  correct.  But 
my  brother  Byles  has  referred  us  to  a  very  recent  authority  in  this 
Court,  which  is  expressly  in  point,  viz..  Law  v.  Blackbiurow.  That 
also  was  an  action  of  ejectment  with  two  demises ;  and  the  arbi- 
trator having  ordered  that ''  the  verdict  in  the  said  cause  should  be 
entered  for  the  lessors  of  the  plaintiff,"  my  brother  Maulb,  express- 
ing himself  in  very  strong  language,  held  the  award  to  be  good  and 
conclusive  in  that  respect.  It  is  true  that  the  cases  of  Doe  d.  Madkins 
V.  Homer  and  Doe  d.  Starling  v.  Hillen  were  not  brought  to  the  notice 
of  the  Court  on  that  occasion.  But  the  decision  is  very  express ;  and 
we  must  hold  ourselves  bound  by  it,  and  therefore  determine  that 
the  award  in  question  is  sufficiently  certain  in  this  respect. 

The  other  point  is  this :  The  arbitrator  was  by  the  submission  to 
decide  the  cause :  but  he  was  likewise  impowered,  in  the  event  of 
his  finding  in  favour  of  the  lessors  for  the  plaintiff,  to  order  imme* 
diate  possession  to  be  given  of  the  land  and  premises  in  question  in 
the  action  to  the  lessor  of  the  plaintiff  Thomas  Mays,  and  also  how 
and  in  what  manner  such  possession  should  be  given,  and,  if  not 
given,  how  it  should  be  taken,  and  who  should  be  at  the  expense 

f  ♦129  J      thereof.    He  has  chosen  to  exercise  that  power ;  and,  in  so  *doing, 

it  is  said  he  has  made  a  mistake  which  renders  his  award  uucertain 

and  void.    He  awards  in  favour  of  the  lessors  of  the  plaintifif,  and 

orders  that  immediate  possession  be  given  of  the  land  and  premises 

in  question  in  the  action  to  the  lessor  of  the  plaintiff  Thomas  Mays. 

So  far  the  award  is  certain.    The  arbitrator  then  goes  on  to  direct 

that  the  defendant,  ''  at  his  own  proper  cost  and  expense,  pull  or 

take  down  the  wall  or  brick-work  forming  a  gable-end  of  a  long 

(1)  47  R.  R.  673  (8  Ad.  &  El.  235;  (2)  2  Dowl.  N.  S.  694, 

3  Nev.  &  P.  314). 
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room,  and  which  said  wall  or  brick-work  he  has  erected  upon  the  Mays 
land  and  premises  of  the  said  lessors,  or  so  much  of  the  said  wall  cannell. 
or  brick-work  as  now  stands  four  inches  and  a  half,  or  thereabouts, 
over  and  upon  the  land  and  premises  of  the  said  lessors,  and  upon 
a  certain  wall  or  fence  which  divides  the  property  of  the  said  lessors 
from  that  of  the  defendant.*'  Several  cases  were  cited  by  Mr.  Lush 
to  show  that  awards  in  this  alternative  shape  have  been  held  uncer- 
tain and  informal.  But  we  rather  incline  to  agree  with  my  brother 
Byles,  that  the  Court  ought  not  to  struggle  to  make  an  award 
uncertain  ;  but,  that,  if  upon  any  reasonable  construction  the  award 
can  be  sustained,  it  ought  to  be  sustained.  In  the  present  case,  I 
think  we  may  reasonably  assume  that  there  was  a  wall  dividing  the 
property  of  the  lessors  of  the  plaintiff  from  that  of  the  defendant, 
and  that  the  defendant  built  his  gable-end  upon  that  wall ;  and, 
the  arbitrator,  considering  it  a  party -wall,  and  that,  being  a  nine- 
inch  wall,  four  inches  and  a  half  of  it  would  be  erected  on  the  land 
of  the  lessors  of  the  plaintiff,  the  wall  might  fairly  be  considered  as 
a  wall  standing  upon  the  lessors'  land.  The  arbitrator  therefore 
directs  the  defendant  to  pull  down  the  wall,  or  so  much  thereof  as 
stands  upon  the  land  of  the  lessors  of  the  plaintiff,  as  near  to  the 
four  inches  and  a  half  as  can  be  adjusted.  We  therefore  think  the 
award  is  reasonably  certain,  and  that  consequently  the  plaintiffs  are 
entitled  to  our  judgment. 

Judgment  for  the  plaintiffs. 

HOPKINS  V.  TANQUEEAY.  i854. 

May  27. 

(15  C.  B.  130-142;    S.  C.  2  C.  L,  R.  842  ;  23  L.  J.  0.  P.  162;  18  Jur.  608;  2  

W.  R  475 ;  23  L.  T.  O.  S.  144.)  [  130  ] 

A.  sent  his  horse  to  Tattersairs  for  sale  by  public  auction,  where  he  was 
to  be  sold  without  a  warranty.  On  the  day  prior  to  the  intended  sale, 
meeting  B.  at  the  stable,  and  seeing  him  in  the  act  of  examining  the  horse's 
legs,  A.  said, — '*You  have  nothing  to  look  for:  I  assure  you  he  is 
perfectly  sound  in  every  respect ;  "  whereupon,  B.  replied,  **  If  you  say  so, 
I  am  perfectly  satisfied,*'  and,  upon  the  faith  of  the  representation  so  made 
to  him  by  A., — which  was  admitted  to  have  been  made  in  perfect  good 
faith, — ^became  the  purchaser :  Held,  that  there  was  no  evidence  of  warranty 
to  go  to  a  jury, — ^the  representation  made  by  A.  on  the  day  preceding  the 
auction  forming  no  part  of  the  contract  of  sale. 

QuoBrCy  per  Maule,  J.,  as  to  the  legality  of  such  a  secret  bargain  for  a 
warranty,  where  third  persons  attending  the  sale  are  bidding  upon  the 
BUppodtion  that  the  sale  is  without  warranty. 

This  was  an  action  for  an  alleged  breach  of  warranty  on  the 
sale  of  a  horse. 
The  declaration    stated    that    the    defendant,  by   falsely    and 
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Hopkins      fraudulently  representing  and  warranting  a  horse  to  be  then  sound, 
Tanquerat.   sold  the  said  horse  to  the  plaintiff,  yet  that  the  said  horse  was  not 
then  sound,  as  the  defendant  then  knew,  and  that,  by  reason  of  the 
premises,  the  plaintiff  was  put  to  expense,  &c.  &c. 

Pleas, — first.  Not  guilty, — secondly,  that  the  horse,  at  the  time 
of  the  making  of  the  promise  in  the  declaration  mentioned,  was 
sound.    Issue  thereon. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  at  West- 
minster after  last  Hilary  Term.  The  facts  which  appeared  in 
evidence  were  as  follows :  In  May,  1853,  the  defendant  sent  his 
horse  '*  California,"  for  which  he  had  in  1851  given  250  guineas, 
with  a  warranty  of  soundness,  to  TattersalFs  for  sale,  and  accord- 
ingly it  was  advertised,  with  several  others,  to  be  sold  without 
reserve  on  Monday,  the  80th.  On  the  morning  of  Sunday,  the 
29th,  the  defendant,  upon  going  into  the  stables  at  Tattersall's, 
saw  the  plaintiff  (with  whom  he  was  acquainted)  kneeling  down  in 
the  stall  examining  California's  legs,  whereupon  he  said  to  him, — 
"  You  need  not  examine  his  legs  ;  you  have  nothing  to  look  for:  I 
assure  you  he  is  perfectly  sound  in  every  respect ; "  to  which  the 
plaintiff  replied,  ''  If  you  say  so,  I  am  perfectly  satisfied,"  and  im- 
mediately got  up.  On  the  following  day  the  plaintiff  attended  the 
auction,  and  purchased  California  for  280  guineas, — having,  as 
he  said,  ^'  made  up  his  mind  on  the  29th  of  May,  to  buy  him,  relying 
[  *i^i  ]  on  the  defendant's  *poBitive  assurance  that  he  was  sound."  Mr. 
Tattersall,  who  was  called  as  a  witness,  proved  that  the  well  known 
course  of  business  at  his  establishment  was,  that  horses  sold  there 
were  not  warranted  unless  so  stated  in  the  catalogue ;  and  that 
California  was  not  warranted.  The  horse  was  subsequently  put 
into  the  hands  of  a  trainer,  when  he  was  found  to  be  unsound ;  and» 
after  some  correspondence  between  the  parties,  the  plaintiff  sold  him 
for  144  guineas,  and  now  sought  by  this  action  to  recover  the  difference 
between  that  sum  and  the  sum  at  which  he  had  purchased  the  horse. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  conversation 
between  the  plaintiff  and  defendant  on  the  day  preceding  the  sale, 
was  a  mere  representation  as  to  the  opinion  and  belief  of  the  defen- 
dant, and  did  not  amount  to  a  warranty, — that  it  was  a  mere 
representation,  which,  if  unfounded,  gave  no  ground  of  action,  in 
the  absence  of  fraud, — that  it  was  no  part  of  the  contract, — that  a 
sale  by  auction  differed  in  this  respect  from  a  private  sale, — and 
that  the  representation  could  not  be  incorporated  into  the  contract, 
it  having  been  made  on  Sunday. 
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The  learned  Judge  declined  to  nonsuit  the  plaintiff,  although      Hopkins 
he  expressed  a  doubt  whether  there  was  any  evidence  of  warranty   tanqu'kbay. 
at  all.    Andy  in  answer  to  questions  put  to  them  by  the  learned 
Judge,  the  jury  found,  first,  that  a  warranty  was  embodied  in  the 
contract  of  sale, — secondly  (though  as  to  this  the  evidence  was 
conflicting),  that  California  was  unsound  at  the  time  of  the  sale. 

A  verdict  was  accordingly  found  for  the  plaintiff,  damages 
1422. 16«., — leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  of  warranty  to  go  to  the  jury. 

Lush,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Byles,  Serjt.,  Hawkins,  and  Finlason,  now  showed  cause :  [  132  ] 

There  was  abundant  evidence  of  a  warranty  to  go  to  the  jury. 
The  scienter  is  not  a  material  part  of  the  declaration,  and  need  not 
be  proved  :  Williamson  v.  Allison  (l) :  and  there  is  no  imputation  of 
fraud.  But  it  is  submitted  that  the  statement  made  by  the  defen- 
dant when  he  met  the  plaintiff  at  the  stable  on  the  day  preceding 
the  day  of  sale,  was  intended  by  him  as  a  warranty  of  soundness, 
and  was  so  understood  and  acted  upon  by  the  plaintiff. 

(Maule,  J.:  If  that  had  been  part  of  the  negotiation  which 
ended  in  a  purchase,  perhaps  what  passed  upon  that  occasion  might 
amount  to  a  warranty.  But,  can  you  tack  on  a  previous  private 
communication  to  what  is  said  by  the  auctioneer  at  the  time  of  the 
actual  sale,  in  order  to  constitute  a  warranty  ?  To  permit  such  a 
practice  of  warranting  to  an  individual,  would  be  to  encourage  a 
fraud  upon  all  the  others  attending  the  sale ;  like  putting  up  sham 
bidders.) 

No  particular  words  are  necessary  to  constitute  a  warranty.  [They 
cited  Cave  v.  Coleman  (2),  Sohvion  v.  Ward  (3),  and  Wood  v. 
Smith  (4).] 

(Maule,  J. :   I  presume  nobody  will  deny  here,  that,  if  the       [  i84  ] 
auctioneer  had  said  at  the  time  of  the  sale,  ''  the  horse  is  sound  in 
every  respect,"  that  would  have  been  a  warranty.    The  contract 
here,  I  take  it,  commenced  when  the  horse  was  put  up  by  the 
auctioneer,  and  ended  when  he  was  knocked  down  to  the  plaintiff.) 

(1)  2  East,  446.  (4)  34  B.  B.  599  (5  Man.  &  By.  124  ; 

(2)  32  B,  B.  709  (3  Man.  &  By.  2).     .  4  Car.  &  P.  45). 

(3)  2  Car.  &  P.  211. 
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HopKiNB  Then,  is  it  any  objection  that  the  representation  was  made  before 
Tanquekay.  tbo  actual  contract  ?  [They  cited  Lysney  v.  Selby  (i)  and  Pasky  v. 
[  135  ]  Freeman  (2).]  That  which  took  place  between  the  parties  on  the 
Sunday  may  be  treated  as  a  conditional  contract,  which  became 
absolute  when  the  plaintiff  became  the  purchaser  of  the  horse  at 
the  auction  on  the  following  day ;  as  in  the  cases  referred  to  by 
Maule,  J.,  in  The  Fishmongers'  Company  v.  Robertson  (3).     ♦     *    * 

L 136  ]  (Maule,  J. :  There  is  this  difficulty  about  that.    Assuming    that 

the  defendant  privately  warranted  his  horse  to  the  plaintiff  before 
the  sale,  a  very  serious  question  would  arise  whether  such  a 
warranty  could  be  enforced, — bondjide  bidders,  to  whom  the  horse 
was  not  warranted,  might  thus  be  induced  to  offer  a  higher  price, 
supposing  the  plaintiff  to  be  bidding  upon  the  same  footing  as 
themselves.  That  sort  of  double  dealing  could  hardly  have  been 
intended  by  either  of  these  gentlemen.  Each  would,  in  effect,  be 
taking  the  chance  of  an  advantage  at  the  expense  of  third  persons. 

Jervis,  Ch.  J. :  It  might  be  a  ground  for  setting  aside  the  sale,  as 
between  the  seller  and  a  third  person. 

Crowdbr,  J. :  Your  argument  must  have  been  precisely  the  same, 
if  Mr.  Tattersall  had,  at  the  time  of  putting  up  the  horse,  distinctly 
said, — **  This  horse  is  sold  without  a  warranty.") 

Doubtless  it  must.  At  all  events,  it  was  for  the  jury  to  say  whether 
or  not  there  had  been  a  warranty :  and,  if  there  was  any  evidence 
for  them,  the  Court  will  not  say  they  have  come  to  a  wrong  con- 
[137]  elusion:  [^Power  v.  Barham(4).']  Besides,  there  was  evidence 
here,  that  the  defendant  at  a  subsequent  period  admitted,  that,  in 
the  conversation  which  took  place  on  the  day  before  the  sale,  he 
had  said  enough  to  imply  a  warranty. 

(Jervis,  Ch.  J. :  That  amounts  to  no  more  than  an  admission  that 
he  had  said  all  that  was  proved.  He  was  mistaken  in  supposing  it 
to  amount  to  a  warranty.) 

With  respect  to  the  representation  having  been  made  on  a  Sunday. 

(Jervis,  Ch.  J. :  There  is  nothing  in  that.) 

Edwin  James,  and  Lush,  who  were  to  have  argued  in  support 
of  the  rule,  were  not  called  upon. 

(1)  2  Ld.  Ray.  1118.  (3)  63  R.  R.  242  (5  Man.  &  Q.  176). 

(2)  1  R,  R.  (>34  (3  T.  R.  51,  59.)  (4)  43  R.  R.  406  (4  Ad.  &  El.  473), 
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JsfiviSy  Gb.  J. :  UopKiKH 

r. 

I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  in  this  ease  Tanqueray. 
mast  be  made  absolute.  No  doubt,  there  is  no  necessity  that  the 
word  **  warrant "  or  "  promise  '*  should  occur  in  the  bargain.  That 
was  decided  in  Cave  v.  Co/e/;ian(l),  where  it  was  held  that  a  verbal 
representation  by  the  seller  to  the  buyer,  in  the  course  of  dealing, 
that  he  "  may  depend  upon  it  the  *hor8e  is  perfectly  quiet  and  free  [  'Jas  ] 
from  vice/'  is  a  warranty.  Nor  is  it  necessary  that  the  statement 
or  representation  should  be  simultaneous  with  the  close  of  the 
bargain :  if  it  be  part  of  the  contract,  it  matters  not  at  what  period 
of  the  negotiation  it  is  made.  A  case  of  Bartlett  v.  Purneli  C^),  was 
cited  for  the  purpose  of  showing  that  what  was  said  by  the  defen- 
dant on  the  Sunday  amounted  to  a  warranty,  and  that  the  fact  of 
the  subsequent  sale  having  taken  place  in  a  different  mode,  viz.  by 
auction,  was  unimportant.  That  case,  however,  when  examined, 
will  be  found  not  to  establish  any  such  proposition :  it  is  true  the 
parties  there  made  a  collateral  bargain  that  the  goods  which  the 
defendant  might  purchase  should  be  set  against  a  debt  due  to  him 
from  the  owner  of  the  goods.  It  might  have  been  another  matter, 
if  the  auctioneer  had  been  suing ;  though,  possibly,  as  agent  of  both 
parties,  he  would  have  been  bound  by  the  equities  existing  between 
them.  That  case,  therefore,  does  not  establish  that  you  may  alter 
the  nature  or  character  of  a  contract  by  a  previous  bargain. 
Whether,  assuming  what  was  said  in  this  case  prior  to  the  sale,  to 
have  amounted  to  a  warranty,  such  warranty  would  under  the 
circumstances  have  been  binding  between  the  parties,  I  give  no 
opinion,  because  I  think  it  is  quite  clear  that  what  passed  amounted 
to  a  representation  only,  and  not  to  a  warranty.  The  facts  were 
simply  these :  The  defendant  seeing  the  plaintiff  in  the  stable  on 
the  Sunday  prior  to  the  sale,  examining  the  horse's  legs,  said  to 
him, — "  You  need  not  examine  his  legs :  you  have  nothing  to  look 
for  :  I  assure  you  he  is  perfectly  sound  in  every  respect :"  to  which 
the  plaintiff  replied, ''  If  you  say  so,  I  am  satisfied.*'  The  plaintiff 
made  no  further  examination ;  and  he  did  not  employ  a  veterinary 
surgeon,  relying  upon  a  representation  made  by  an  honourable 
man.  The  defendant,  doubtless,  believed  the  ''^horse  to  be  as  he  [  ^I'^o  ] 
represented  it:  no  fraud  is  imputed  to  him:  on  the  contrary, 
indeed,  the  plaintiff  expressly  disclaims  it.  There  is,  consequently, 
no  basis  on  which  to  rest  this  action.     On  the  day  following,  Mr. 

(1)  32  E.  B.  709  (3  Man.  &  Ry.  2).  (2)  43  K,  R.  484  (4  Ad.  &  El.  792  ; 

6  Nev.  &  M.  299). 

18—2 
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Hopkins  Tattersall  announces  that  he  is  about  to  sell  California  without  a 
Tanquekay.  warranty  :  and  the  defendant  becomes  the  purchaser.  It  seems  to 
me  to  be  perfectly  clear,  that,  in  what  took  place  between  them  on 
the  Sunday,  the  defendant  did  not  mean  to  warrant  the  horse,  but 
was  merely  making  a  representation  of  that  which  he  bond  fide 
believed  to  be  the  fact;  and  that  the  plaintiff  so  understood  it. 
What  passed  afterwards  cannot  in  any  degree  affect  the  case :  it  only 
amounts  to  this,  that  the  parties  thought  at  one  time  that  there 
had  been  a  warranty.    I  think  the  rule  must  be  made  absolute. 

Maule,  J.  : 

I  also  am  of  opinion  that  the  rule  to  enter  a  nonsuit  in  this  case 
must  be  made  absolute,  the  event  in  which  the  leave  for  that  pur- 
pose was  reserved  having  arisen,  viz.  that  there  was  no  evidence  to 
go  to  the  jury  that  the  horse  was  sold  with  a  warranty.    That  there 
was  no  warranty  at  the  time  of  the  actual  sale,  is  perfectly  clear ; 
for,  it  was  shown  to  be  the  course  of  dealing  at  Tattersall's,  that  no 
horse  is  sold  with  a  warranty  unless  it  is  expressly  mentioned ;  and 
this  has  been  dealt  with  as  a  case  in  which  no  mention  of  warranty 
was  made  at  the  time  of  the  sale.    The  question,  then,  is,  whether 
we  can  import  a  warranty  of  soundness,  as  between  the  plaintiff  and 
the  defendant,  from  that  which  took  place  at  TattersalFs  on  the  day 
preceding  the  auction, — a  conversation  pointing  towards  a  sale  of 
the  horse.    It  appears  that  the  plaintiff  and  defendant  met  at 
Tattersall's  on  the  Sunday  morning ;  and  that  the  plaintiff  knelt 
down  to  examine  the  horse's  legs,  when  the  defendant  said, ''  You 
need  not  look :  I  assure  you  he  is  perfectly  sound  in  every  respect : " 
[  ♦HO  ]      whereupon  the  *plaintiff,  desisting  from  the  inspection,  observed, — 
"  If  you  say  so,  I  am  perfectly  satisfied."    It  has  been  contended 
on  the  part  of  the  plaintiff,  that  this  was  evidence  from  which  the 
jury  would  be  warranted  in  inferring  that  the  parties  were  making 
that  a  part  of  the  bargain.    But  I  do    not  think  there  is  the 
smallest  ground  upon  which  the  jury  could  infer  that  the  parties 
intended  or  understood  from  what  passed  upon  that  occasion  that 
the  defendant  would  be  liable  to  an  action  if  the  horse  turned  out 
to  be  unsound.     That  some  parties  may   have  thought  that  it 
amounted  to  a  warranty,  proves  only  that  they  attach  to  a  warranty 
something  which  does  not  properly  belong  to  it.    The  evidence, 
properly  understood,  and  appreciated,  amounts  to  no  more  than 
this,  that  the  defendant  was  believed  to  be  a  gentleman  of  veracity, 
as  well  as  of  skill  in  horses,  and  the  plaintiff  was  about  to  examine 
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the  horse  in  question,  as  persons  who  are,  or  aflfecfc  to  be,  very      Hopkins 
knowing  usually  perform  that  operation,  when  the  defendant  says   tanqueray. 
to  him,  "  You  need  not  take  the  trouble  to  examine  my  horse  to 
ascertain  if  there  is  any  defect  that  may  be  seen  or  felt :  he  is 
perfectly  sound."     That  is  a  clear  representation :  and,  if  it  were 
made  with  intent  to  deceive,  the  defendant  would  undoubtedly  be 
liable.    That,  however,  is  not  only  not  insinuated,  but  actually  dis- 
claimed on  the  part  of  the  plaintiff,  and  I  think  very  properly. 
There  appears  to  have  been  no  more  than  an  honest  representation 
that  the  horse  in  the  defendant's  opinion,  and  so  far  as  his  know- 
ledge went,  was  a  perfectly  sound  horse.    There  is  nothing  what- 
ever to  show  that  the  representation  was  one  that  was  to  subject 
the  defendant  to  a  liability  to  pay  damages  in  the  event  of  the 
horse  proving  to  be  unsound, — nothing  to  show  that  the  defendant 
meant  more  than  what  he  actually  did  say  on  the  occasion.    The 
fact  of  that  conversation  passing  between   the  plaintiff  and  the 
defendant  at  the  time  when  it  was  known  *to  both  that  the  sale       [  *ui  ] 
was  to  take  place  by  public  competition  on  the  following   day, 
affords  to  my  mind  a  very  strong  reason  for  thinking  that  the 
defendant  could  not  have  intended  what  he  then  said  to  be  imported 
as  a  warranty  into  the  transaction.    If  there  be  any  ambiguity, 
that  affords  an  additional  presumption  that  that  conversation  was 
not  intended  for  a  warranty.    I  therefore  think   there  was   no 
evidence  to  go  to  the  jury,  and  consequently  that  a  nonsuit  must 
be  entered  pursuant  to  the  leave  reserved.    It  is  unnecessary  to 
say  anything  as  to  the  other  point  which  was  thrown  out  in  the 
course  of  the  argument. 

Cresswell,  J. : 

The  only  question  upon  which  it  is  necessary  to  pronounce  any 
opinion  here,  is,  whether  there  was  any  evidence  of  a  warranty 
which  could  properly  be  submitted  to  the  jury.  I  am  clearly  of 
opinion  that  there  was  not.  The  only  contract  which  was  made 
between  the  parties,  was  made  on  the  Monday  :  and  there  was  no 
warranty  given  then.  A  conversation  took  place  between  the 
parties  at  the  stable  on  the  previous  day.  Was  there  anything 
there  to  show  that  the  contract  between  the  plaintiff  and  defen- 
dant was  to  be  different  in  any  respect  from  that  on  which  the 
horse  was  offered  to  the  rest  of  the  public  ?  There  certainly  was 
no  express  warranty.  Is  it  to  be  implied  ?  If  the  representation 
made  at  the  stable  on  the  Sunday  had  been  made  at  the  time  of 
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Hopkins  the  sale,  so  as  to  form  part  of  the  contract,  it  might  have  amounted 
TANQrERAY.  to  a  Warranty.  But,  though  the  defendant  made  a  representation 
that  the  horse  was  sound,  he  did  not  thereby  mean  at  all  to  vary 
the  contract  to  be  entered  into  at  the  auction  on  the  following 
day.  When  the  defendant  afterwards  admitted  that  he  did  say 
what  amounts  to  a  warranty,  he  evidently  did  not  mean  to  admit 
[  •142  ]  a  formal  contract  of  *warranty  at  the  time  of  the  sale.  There  was 
no  evidence  of  actual  warranty. 

Chowder,  J. : 

I  am  of  the  same  opinion.  The  conversation  which  took  place 
between  the  parties  on  the  Sunday  was  a  mere  representation,  and 
was  evidently  not  made  with  an  intention  to  warrant  the  horse. 
A  representation,  to  constitute  a  warranty,  must  be  shown  to  have 
been  intended  to  form  part  of  the  contract.  I  think  it  abundantly 
clear  upon  the  evidence  that  the  matter  here  relied  on  was  not 
understood  or  intended  as  forming  part  of  the  contract  which 
might  be  made  at  the  auction  on  the  following  day,  which  it  was 
well  known  to  both  parties  would  be  without  a  warranty.  It  was 
a  mere  representation,  quite  distinct  from  any  intention  to  warrant 
the  animal.  It  is  unnecessary  to  consider  whether  a  party  may 
lawfully  warrant  as  between  himself  and  a  particular  individual 
under  circumstances  like  these.  It  is  a  very  grave  question 
whether  such  a  contract  could  be  upheld  in  a  court  of  justice,  in 
the  case  of  a  sale  by  auction,  where  all  have  a  right  to  suppose 
they  are  bidding  upon  equal  terms. 

Rule  absolute  for  a  nonsiuL 

1854.  DOERETT  V.   MEUX. 

May^.        (15  C.  B.  142—144 ;  S.  C.  23  L.  J.  C.  P.  221 ;  2  C.  L.  B.  807 ;  2  W.  B.  480 ;  23 
[  142  ]  I^.  T.  0.  S.  144.) 

A  copy  (unstamped)  of  the  Act  Book  of  the  Ecclesiastical  Ck>nrt  is  admis- 
sible in  evidence  under  the  Evidence  Act,  1851  (14  &  15  Vict.  c.  99),  s.  14. 

This  was  an  action  of  ejectment  by  remaindermen,  to  recover 
possession  of  a  public-house  and  premises,  called  the  "  Blue  Boar," 
in  Great  Russell  Street,  Bloomsbury. 

At  the  trial,  before  Crowder,  J.,  at  the  sittings  at  Westminster 

after  the  last  Term,  in  order  to  show,  as  part  of  their  title,  that 

one   Peacock   had  by  will  conveyed  a  lease  of  the  premises   in 

[  ♦143  ]      question  to  one  Hitchins,  *the  plaintiffs'  counsel  put  in  a  copy  of 

the  Act  Book  of  the  Ecclesiastical  Court.    It  was  objected,  for  the 
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defendants,  that  this  copy  was  not  admissible.    The  learned  Judge,     dobrett 
however,  received  it;   and,  a  verdict  having  been  found  for  the       meux. 
plaintiffs,  and  several  points  reserved, 

BvUar  now  moved  to  enter  a  nonsuit,  or  for  a  new  trial,  con- 
tending, amongst  other  things,  that  the  copy  of  the  Act  Book  was 
not  admissible,  not  being  rendered  evidence  by  the  14  &  15  Vict, 
c.  99,    ♦    *    The  copy  of  the  Act  Book  was  no  proof  of  the  will. 

(Cresswell,  J. :  The  plaintiffs  were  not  seeking  to  prove  the  will ; 
buii  merely  to  prove  that  a  certain  person  was  the  executor  named 
in  the  will.) 

The  book  itself  might  be  good  evidence  for  that  purpose,  but  not  a 
copy. 

(Jervis,  Ch.  J. :  Is  not  the  Act  Book  a  "  book  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its  mere  production  from 
the  proper  custody  ?  " 

Crowder,  J. :  The  document  offered  was  an  "  examined  *copy."         [  *H4  ] 

Jervis,  Ch.  J. :  It  was  clearly  admissible  under  the  Act.) 

The  Act  Book  itself  is  but  a  copy ;  and  the  best  copy  is  the  only 
evidence. 

(Jervis,  Ch.  J. :  There  is  no  such  thing  as  a  best  copy.) 

No  evidence  was  offered  to  excuse  the  absence  of  the  probate. 

(Af  AULB,  J. :  If  the  Act  Book  itself  would  be  evidence,  the 
examined  copy  would  also  be  so  under  the  statute.) 

If  these  copies  are  to  be  received  as  evidence,  the  revenue  will  be 
defrauded. 

(Maulb,  J. :  Some  such  argument  was  urged  in  Slatterie  v. 
Pooley  (1).    Be  it  so.) 

It  is  submitted  that  this  is  not  the  best  evidence. 

Jervis,  Ch.  J. : 

I  think  there  is  no  ground  for  a  rule.     It  is  admitted,  that, 
before  the  passing  of  the  14  &  15  Vict.  c.  99,  the  Act  Book  would 
(1)  55  E.  E.  760  (6  M.  &  W.  664). 
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DoBBisTT  be  admissible  evidence  to  prove  what  was  here  required :  and  the 
Meux.  1*'^  section  says,  that,  whenever  any  book  or  any  other  document 
is  of  such  a  public  nature  as  to  be  admissible  in  evidence  on  its 
mere  production  from  the  proper  custody,  and  no  statute  exists 
which  renders  its  contents  proveable  by  means  of  a  copy,  any  copy 
thereof,  or  extract  therefrom,  shall  be  admissible  in  evidence  in 
any  court  of  justice,  &c.,  provided  it  be  proved  to  be  an  examined 
copy  or  extract,  and  purport  to  be  duly  certified  as  such.  There 
is  nothing  in  the  objection. 

The  rest  of  the  Court  concurring, 

Rule  refused. 


^i»^\  BUCKLAND  v.  JOHNSON  (1) 

[145] 


(15  C.  B.  146—168;  S.  C.  2  C.  L.  R  704 ;  23  L.  J.  C.  P.  204;  18  Jur.  775;  2 
W.  B.  565;  23  U  T.  0.  S.  190.) 


To  a  count  for  money  had  and  received,  the  defendant  pleaded,  that  the 
"said  debt  for  money  received  became  due  from,  and  was  contracted  by, 
the  defendant  jointly  with  A.,  and  not  by  the  defendant  alone,  nor  by  the 
two  jointly  and  severally,  but  only  jointly ;  "  that,  after  the  accruing  of 
the  causes  of  action  in  the  count  mentioned,  the  plaintiff  sued  A.  for  money 
had  and  received  and  in  trover,  and  recovered  a  judgment  against  him  for 
100/.  and  costs ;  and  that  the  causes  of  action  in  respect  of  which  the  plain- 
tiff so  recovered  that  judgment  against  A.  included  all  the  causes  of  action 
to  which  that  plea  was  pleaded. 

It  appeared  in  evidence,  that  the  defendant  and  A.  had  wrongfully  con- 
verted the  goods  of  the  plaintiff,  by  selling  them ;  that  the  proceeds  of  the  Bale 
(150/.)  were  received  by  the  defendant  alone ;  and  that  the  plaintiff  had  sued 
A.,  and  recovered  a  verdict  for  100/.,  as  the  value  of  the  goods  so  converted ; 
but  that,  in  consequence  of  A.*s  insolvency,  he  had  obtained  no  satisfaction. 

Upon  its  being  objected,  at  the  trial  of  this  action,  that  these  facts  did  not 
sustain  the  plea,  the  Judge  allowed  the  defendant  to  amend  by  substituting 
for  the  words  above  in  inverted  commas,  the  following,  *'  the  said  money 
was  money  received  for  and  as  being  the  proceeds  of  the  sale  of  the  goods 
in  the  last  count  and  hereinafter  mentioned :  *' 

Held,  that  the  amendment  was  properly  allowed,  though  the  Judge 
imposed  no  terms  on  the  defendant, — and  that  the  amended  plea  affozded  a 
complete  answer  to  the  claim  of  the  plaintiff  in  this  action. 

The  plaintiff  declared  for  money  had  and  received,  goods  sold 
and  delivered,  and  money  found  due  upon  an  account  stated,  and 
also  *'  for  that  the  defendant  converted  to  his  own  use,  and  wrong- 
fully deprived  the  plaintiff  of  the  use  and  possession  of,  the  plaintiff's 
goods." 

(1)  See  Brinsmead  v.  Harrison  (1871)  Wegg  Prosser  v.  Evan4  [1891]  2  Q.  B. 

L.  E.  6  C.  P.  584,  40  L.  J.  0.  P.  281,  101,  64  L.  J.  Q.  B.  1  (affd.  [1895]  1 

(1872)  L.  E.  7  0.  p.  547, 41  L.  J.  0.  P.  Q.  B.  108) ;  Rice  v.  Reed  [1900]  1  a  B. 

190 ;  Smith  v.  Baker  (1873)  L.  R.  8  55,  69  L.  J.  Q.  B.  33. 
C.  P.  350,  355,  42  L.  J,  0.  P.   156  ; 
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The  defendant  pleaded,  first,  except  as  to  the  last  count,  Never    Bucklakd 
indebted.  Johnson. 

Secondly,  as  to  the  last  count.  Not  guilty. 

Thirdly,  as  to  the  last  count,  that  the  goods,  moneys,  and  bank- 
notes therein  mentioned  were  not,  nor  was  any  or  either  of  them, 
or  any  part  thereof,  the  plaintiff's. 

Fourthly, — ^as  to  so  much  of  the  declaration  as  related  to  money 
payable  for  money  received  by  the  defendant  to  the  plaintiff's  use, 
and  to  the  said  household  furniture,  glass,  linen,  china,  books,  and 
plate, — that  the  said  (money  was  money  received  for,  and  as,  and 
being  the  proceeds  of  the  sale  of  the  goods  in  the  last  count  and 
•hereinafter  mentioned  (i)),  and  that  the  grievances  in  the  last  count  [  ♦146  ] 
mentioned,  so  far  as  they  related  to  the  said  household  furniture, 
glass,  linen,  china,  books,  and  plate,  were  committed  by  the  defen- 
dant and  the  said  Thomas  Barber  Johnson  jointly,  and  not  by  the 
defendant  alone,  which  said  Thomas  Barber  Johnson,  at  and  from 
the  time  of  the  accruing  of  the  causes  of  action  to  which  this  plea 
was  pleaded,  until  and  at  the  time  of  the  recovery  of  the  judgment 
thereinafter  mentioned,  was  with  the  defendant  jointly  liable  to  the 
plaintiff  for  the  said  causes  of  action :  That,  after  the  accruing  of 
the  causes  of  action  to  which  that  plea  was  pleaded,  and  before 
that  action,  the  now  plaintiff  commenced,  in  the  Court  of  our 
lady  the  Queen  before  her  justices  at  Westminster,  commonly 
called  the  Court  of  Common  Fleas  at  Westminster,  an  action  at  law 
against  the  said  Thomas  Barber  Johnson,  and  by  his  declaration  in 
that  action  the  now  plaintiff  declared,  and  said,  amongst  other 
things,  that  he  sued  the  said  Thomas  Barber  Johnson  for  money 
payable  by  the  said  Thomas  Barber  Johnson  to  the  plaintiff  for 
money  received  by  the  said  Thomas  Barber  Johnson  to  the  plain- 
tiff's use;  and  for  that  the  said  Thomas  Barber  Johnson  converted 
to  his  own  use,  and  wrongfully  deprived  the  plaintiff  of  the 
use  and  possession  of  the  plaintiff's  goods,  that  is  to  say,  house- 
hold furniture,  household  utensils,  books,  and  pictures;  and 
the  plaintiff  by  his  said  declaration  in  that  action  claimed  5001. : 
That  such  proceedings  were  thereupon  had  in  the  said  Court 
in  that  action,  that  afterwards,  and  before  this  action,  the 
plaintiff  recovered  against  the  *said  Thomas  Barber  Johnson,  for      [  *U7  ] 

(1)  The  words  within  brackets  were  jointly  with  Thomas  Barber  Johnson » 

inserted,  by  way  of  amendment,  in  and  not  by  the  defendant  alone,  nor  by 

sabetitntion  of  the  following:  **debt  the  two  jointly  and  severally,  but  only 

for  money  received  became  due  from,  jointly.'* 
and  was  contracted  by,  the  defendant 
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BrcKLAND  and  in  respect  of,  amongst  other  things,  his  said  claim  for  money 
joHN'sox.  payable  to  him  by  the  said  Thomas  Barber  Johnson,  and  for  the 
said  conversion  to  the  said  Thomas  Barber  Johnson's  own  use,  and 
the  said  wrongful  deprivation  of  the  plaintiff  of  the  use  and  posses- 
sion of  the  said  household  furniture,  household  utensils,  and  books 
by  the  said  Thomas  Barber  Johnson,  the  sum  of  100/.,  with  136f. 
for  costs  of  suit:  That  the  said  household  furniture,  household 
utensils,  and  books  in  the  declaration  in  the  said  other  action  men- 
tioned as  aforesaid,  were  and  are  the  same  identical  goods  as  the  said 
goods  which  in  the  declaration  in  this  action  were  described  as 
household  furniture,  glass,  linen,  china,  books,  and  plate ;  and  that 
the  conversion  and  deprivation  thereof,  whereof  the  plaintiff  in  the 
said  other  action  complained  as  aforesaid,  was  and  is  the  same  as 
the  conversion  and  deprivation  thereof  whereof  in  this  action  he 
had  in  his  declaration  complained,  and  to  which  this  plea  was 
pleaded ;  and  that  the  said  claim  in  the  said  other  action  in  respect 
of  money  payable  for  money  received,  included  the  plaintiff's  said 
claim  in  this  action  for  money  payable  for  money  received,  and  to 
which  the  plea  was  pleaded  :  And  that  the  causes  of  action  whereof 
the  plaintiff  in  his  declaration  in  the  other  action  so  complained  as 
aforesaid,  and  in  respect  of  which,  amongst  other  things,  he  so  as 
aforesaid  recovered  the  said  judgment,  included  all  the  causes  of 
action  to  which  this  plea  was  pleaded, — which  judgment  remained 
on  record  in  the  said  Court. 

Fifth  plea,  as  to  the  last  count  so  far  as  it  related  to  the  moneys 
and  bank-notes,  that  the  defendant,  so  as  in  the  last  count  men- 
tioned converted  to  his  own  use,  and  wrongfully  deprived  the 
plaintiff  of  the  use  and  possession  of  the  said  moneys  and  bank- 
notes, not  alone,  but  jointly  with  the  said  Thomas  Barber  Johnson, 
and  in  such  way  as  that  he  and  the  said  Thomas  Barber  Johnson 
[  *148  ]  ^thereby  became,  at  the  election  of  the  plaintiff,  to  be  treated  as 
and  converted  into  joint-debtors  to  the  said  plaintiff,  to  the  amount 
of  the  said  moneys  and  bank-notes,  as  for  money  received  by  them 
to  the  use  of  the  plaintiff,  if  the  plaintiff  should  elect  to  waive  the 
said  tort  in  respect  of  the  said  moneys  and  bank-notes,  and  should 
waive  the  same:  That,  afterwards,  and  before  this  action,  the 
plaintiff  did  elect  to  waive,  and  in  pursuance  of  such  election  did 
waive,  the  said  tort;  whereupon  and  whereby  the  defendant  and 
the  said  Thomas  Barber  Johnson  became,  to  the  amount  of  the 
said  moneys  and  bank-notes,  joint-debtors  to  the  plaintiff  for  money 
received  by  them  to  his  use,  and  thereupon,  before  this  action,  the 
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plaintiff  commenced  in  the  said  Court  of  Common  Pleas  the  said  Buckland 
other  action  in  the  next  preceding  plea  mentioned,  and  therein  johnaox. 
declared  as  in  that  plea  mentioned,  and  before  this  action  recovered 
the  judgment  in  the  next  preceding  plea  mentioned :  And  that  the 
said  claim  in  the  said  other  action  for  money  payable  for  money 
received,  included  all  the  plaintiff's  claim  for  the  said  debt  for 
money  received  in  which  the  defendant  and  the  said  Thomas 
Barber  Johnson  became  jointly  indebted  to  the  plaintiff  by  reason  of 
the  waiver  of  the  said  tort  as  aforesaid, — which  judgment  remained 
on  record  in  the  said  Court. 

The  plaintiff  replied  taking  issue  upon  the  first,  second,  and 
third  pleas,  and  to  the  fourth  and  fifth  replied  ntU  tiel  record. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at 
Westminster  in  this  Term.  The  facts  which  appeared  in  evidence 
were  as  follows : 

The  plaintiff  had  advanced  money  to  the  amount  of  2491.  to  one 
Midgeley,  and  on  the  29th  of  May,  1852,  to  secure  those  advances, 
Midgeley  executed  to  him  a  bill  of  sale  of  his  household  furniture. 
Midgeley  afterwards  made  a  second  bill  of  sale  of  the  same  goods 
to  one  ^Perkins,  to  whom  he  was  indebted  to  the  amount  of  1481.  [  *149  ] 
Perkins,  having  seized  the  goods  under  his  bill  of  sale,  employed 
the  defendant,  who  was  an  auctioneer,  to  sell  them. 

It  appeared  that  there  were  two  Johnsons, — ^William  Johnson, 
the  father,  and  Thomas  Barber  Johnson,  the  son, — but  it  did  not 
distinctly  appear  whether  they  carried  on  business  in  partnership, 
or  whether  the  son  acted  as  the  agent  or  servant  of  his  father. 

The  goods  were  sold  by  Thomas  Barber  Johnson ;  but  the  father, 
William  Johnson,  the  now  defendant,  was  in  the  auction-room  while 
the  sale  was  going  on,  and  he  received  the  proceeds,  amounting  to 
150/.,  and,  notwithstanding  a  notice  from  the  plaintiff  not  to  part 
with  the  money,  paid  with  it  Parker's  demand  of  148Z.  The  plain- 
tiff, not  then  knowing  that  the  now  defendant  had  received  the 
money,  sued  Thomas  Barber  Johnson  for  money  had  and  received, 
and  for  the  conversion,  and  obtained  a  verdict  and  judgment 
against  him  for  lOOZ.  and  186Z.  costs:  but  the  suit  produced  no 
fruits,  Thomas  Barber  Johnson  having  taken  the  benefit  of  the 
Insolvent  Debtors  Act,  and  therefore  this  action  was  brought  against 
William  Johnson,  the  father. 

On  the  part  of  the  plaintiff,  it  was  objected  that  the  facts  proved 
did  not  sustain  the  fourth  plea,  the  money  having  been  received  by 
the  now  defendant  only,  and  not  by  the  father  and  son  jointly ;  and 
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BucKLAND     that  the  plaintiff  was  at  all  events  entitled  to  recover  upon   the 
Johnson,     count  for  money  had  and  rebeived,  notwithstanding  there  might 
have  been  a  conversion  by  the  two. 

The  learned  Judge  inclining  to  think  this  argument  well  founded, 
the  defendant's  counsel  asked  leave  to  abandon  the  plea,  and  plead 
de  novo.  The  learned  Judge  having  declined  to  allow  this,  he  was 
then  asked  to  permit  the  plea  to  be  amended,  by  striking  out  the 
[  *JSO]  words,  "the  said  debt  for  money  received  became  due  *from,  and 
was  contracted  by,  the  defendant  jointly  with  Thomas  Barber 
Johnson,  and  not  by  the  defendant  alone,  nor  by  the  two  jointly 
and  severally,  but  only  jointly,"  and  substituting  for  them  the 
following, — "  the  said  money  was  money  received  for  and  as  being 
the  proceeds  of  the  sale  of  the  goods  in  the  last  count  and  herein- 
after mentioned." 

It  was  then  insisted  by  the  defendant's  counsel,  that  the  recovery 
in  the  action  against  Thomas  Barber  Johnson  was  a  bar  to  an 
action  against  the  now  defendant  either  for  the  conversion  of  the 
same  goods,  or  for  the  recovery  of  the  proceeds  thereof. 

The  learned  Judge  left  the  case  to  the  jury,  who  found  that  the 
plea  as  amended  was  proved ;  and  accordingly  his  Lordship  directed 
a  verdict  to  be  entered  for  the  defendant,  reserving  leave  to  the 
plaintiff  to  enter  a  verdict  for  148Z.  158.,  if  the  Court  should  be  of 
opinion  that  the  amendment  was  improperly  allowed,  or  the  plea 
as  amended  afforded  no  defence;  and  the  Court  to  say,  if  they 
thought  the  amendment  ought  to  have  been  made,  what  terms,  if 
any,  should  have  been  imposed. 

Byles,  Serjt.,  on  a  former  day  in  this  Term,  moved  for  a  rule 
nisi  accordingly. 

(Maule,  J. :  The  plaintiff  has  already  sued  Thomas  Barber 
Johnson,  and  recovered  a  judgment  against  him  for  the  wrongful 
conversion  of  the  goods  in  question.  It  appears,  therefore,  upon 
record  that  the  goods  were  wrongfully  converted.  The  plaintiff 
now  says  that  the  goods  were  not  wrongfully  converted,  but  were 
sold  with  his  consent  and  authority.  The  defendant  answers, — 
"  No  :  you  cannot  be  permitted  now  to  say  that ;  for,  it  is  agreed  and 
settled  between  us  that  it  was  a  wrongful  conversion."  Suppose, 
after  the  recovery  in  the  action  against  Thomas  Barber  Johnson, 
the  money,  the  proceeds  of  the  sale,  had  been  received  by  him, 
•151  ]  could  the  plaintiff  have  brought  another  action  *against  him,  for 
money  had  and  received  ?) 
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Probably  not.  buckland 

V. 

(Maule,  J. :  Then,  how  can  he  maintain  such  an  action  against 
the  now  defendant  ?) 

That  presents  a  totally  different  question.  The  now  defendant  is 
no  party  to  the  record  in  the  former  action. 

A  rule  nisi  having  been  granted, 

Ltish  now  showed  cause : 

The  amendment  was  properly  made.  It  had  been  supposed, 
that,  as  both  father  and  son  were  present  and  acting  in  the  sale  of 
the  goods,  both  had  received  the  money ;  but,  as  it  turned  out  upon 
the  evidence  given  at  the  trial  that,  though  both  acted  in  the  sale, 
the  proceeds  were  received  by  the  father  only,  the  amendment 
was  asked  for,  in  order  to  make  the  plea  fit  the  facts  as  proved. 
The  amendment  did  not  in  any  degree  vary  the  issue  the  parties 
went  down  to  try. 

(Maule,  J. :  The  conversion  consisted  of  a  sale  by  the  two. 
Suppose  two  persons  jointly  sell  goods  to  a  third,  and  the  buyer 
pays  the  price  to  one  of  them,  is  not  that  a  payment  to  both?) 

It  is  submitted  that  it  is.  The  amendment  did  not  really  alter 
the  matter  in  contest  between  the  parties;  and  it  clearly  was 
within  the  competence  of  the  learned  Judge. 

Then,  it  is  said  that  the  plea  is  a  bad  one  as  amended.  It  is 
I>erfectly  clear  that  a  party  having  a  right  of  action  for  a  conver- 
sion, may  waive  the  tort,  and  sue  for  money  had  and  received ; 
but,  if  he  recovers  in  an  action  for  money  had  and  received,  such 
recovery  would  be  a  bar  to  an  action  of  trover  against  the  same  or 
another  defendant ;  and  rice  versd.  It  is  also  clear,  that,  where 
there  are  two  joint  tort-feasors,  a  judgment  recovered  against  one 
of  them,  may  be  set  up  as  a  bar  to  an  action  against  the  other. 
There  are  distinct  authorities  in  support  of  both  these  proposi- 
tions.    [He  cited  Broicn  v.  Wootton  (i)  and  Hitchiny.  Campbell  (2).] 

(Cbesswbll,  J. :  A  recovery  in  trover  would  be  no  answer  to  an       [  153  ] 
action  for  goods  sold  and  delivered.) 

No:  but  it  would  be  to  money  had  and  received.    The  plaintiff 
might  have  sued  both  father  and  son  in  the  former  action* 

(1)  Cro.  Jac.  73.  (2)  3  Wils.  304;  2  Sir  W,  Bl  827. 
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BucKLAKD        (Maulb,  J. :  Does  it  operate  as  an  estoppel  ?) 

r. 
JOUKUON. 

No:  it  is  recovery, — satisfaction.    Even  in  matter  of  debt,  a  jadg- 
ment  recovered  in  an  action  against  one  joint-debtor,  is  a  bar 
to  an   action  against  the  other.     This  was  decided  in  King  v. 
HoareO).     *     *     * 
[  \oi  ]  At  all  events,  the  amendment  was  one  which  might  properly  be 

made  under  the  15  &  16  Yict.  c.  75,  s.  222  :  and  as  it  in  no  degree 
varied  the  issue  the  parties  went  down  to  try,  there  was  no  reason 
for  imposing  terms. 

[  1^5  ]  Hawkins  and  FinUMon,  in  support  of  the  rule : 

The  original  and  the  amended  plea  clearly  do  not  present  the 
same  defence.  The  proof  failed  because  the  money  was  not  received 
by  Thomas  Barber  Johnson,  but  by  the  now  defendant. 

(Jervis,  Ch.  J. :  You  knew  that  all  along,  and  therefore  could  not 
be  taken  by  surprise.) 

We  might  have  demurred  to  the  amended  plea. 

(Maule,  J. :  Probably  you  would  have  asked  to  have  been  allowed 
to  plead  and  demur. 

Cbesswell,  J. :  The  substance  of  the  plea  as  it  now  stands,  is, 
that  the  plaintiff  recovered  against  the  son  in  trover  for  the  conver- 
sion of  the  same  goods,  and  therefore  he  cannot  recover  against 
the  father  in  an  action  for  the  proceeds.  The  original  plea  set  up 
two  defences, — a  joint  conversion  by  the  two,  and  a  receipt  of  the 
money  by  the  two.  In  the  amended  plea,  the  defendant  abandons 
the  joint  receipt  of  the  money, — an  allegation  of  a  fact  which  he 
could  not  prove.) 

The  plea  as  it  now  stands  was  not  sustained  by  the  evidence. 

{Lmh :  That  point  was  not  reserved :  it  was  taken  for  granted 
that  the  plea  as  amended  was  proved. 

Jervis,  Ch.  J. :  No  question  was  put  to  the  jury.  My  brother 
Williams  reports,  that,  the  amendment  being  made,  my  brother 
Byles  withdrew.) 

The  plea  is  clearly  bad  as  it  now  stands.    It  no  where  appears 
(1)  67  E.  E.  694  (13  M.  &  W.  494). 
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on  the  face  of  it  that  the  conversion  in  respect  of  >vhich  the  plain-    Buckland 
tiff  recovered  against  Thomas  Barber  Johnson,  was  a  conversion     johijhon, 
by  sale  of  the  goods,  so  as  to  connect  the  receipt  of  the  money  now 
sought  to   be   recovered  with   that  conversion.    It  alleges  that, 
"  the  money  in  question  was  money  received  for  and  as  and  being 
the  proceeds  of  the  sale  of  the  goods  in  the  last  count  and  therein- 
after mentioned."     The  defendant  was  bound  to  show  in  his  plea 
that  the  sale  of  the  goods  was  the  conversion  complained  of.     He 
goes  on  to  allege  that  the  grievances  in  the  last  count  mentioned, 
so  far  as  they  relate  to  the  said  household  goods,  &c.,  were  com- 
mitted *by  the  defendant  and  the  said  Thomas  Barber  Johnson,       [  *i56  ] 
jointly,  and  not   "  by  the  defendant  alone,"—  not  saying  in  what 
respect, — "  and  that,  after  the  accruing  of  the  causes  of  action  to 
which  this  plea  is  pleaded,  and  before  this  action,  the  now  plain- 
tiff commenced  an  action  against  Thomas  Barber  Johnson"  for 
money  had  and  received,   and  for  a  wrongful  conversion  of  the 
plaintiff's  goods,  and  recovered  for  and  in  respect  of  his  claim  for 
money  payable  to  him  by  Thomas  Barber  Johnson,  and  for  the 
said  conversion,   100/.,   and  costs:  and  then   the  plea  concludes 
with  an  averment  that  the  goods  mentioned  in  the  declaration  in 
each  action  were  the  same,  and  the  causes  of  action  the  same.    It 
is  not  alleged  that  the  money  received  by  the  defendant  was  the 
proceeds  of  the  conversion  of  these  very  goods. 

(Chowder,  J.:  Can  any  body  doubt  that  the  sale  was  the 
conversion  ? 

Jervis,  Ch.  J.:  If  this  objection  had  been  presented  at  the 
trial,  it  would,  if  there  be  anything  in  it,  have  been  obviated  at 
once.     The  judgment  in  trover  changes  the  property.) 

Not  the  judgment  alone,  but  the  judgment  and  satisfaction :  Cooper 
V.  Shepherd  {^). 

(Jervis,  Ch.  J. :  There  it  happened  that  the  money  had  been 
paid.) 

The  present  case  is  clearly  distinguishable  from  Brown  v.  WoottoUy 
and  also  from  King  v.  Hoare.  Brown  v.  Wootton  is  an  authority 
merely  for  this, — that,  if  there  be  one  joint  cause  of  action  only 
against  two  persons,  a  judgment  obtained  against  one  of  them  is  a 

(1)  71  E.  E.  349  (3  C.  B.  272). 
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BucKLAKD  bar  to  a  recovery  against  tbe  other  in  a  second  action  for  the 
JoHNsoy.  same  cause  :  and  the  reason  given,  is,  because  ''  the  cause  of  action 
being  against  divers,  for  which  damages  uncertain  are  recoverable, 
and  the  plaintiff  having  judgment  against  one  person  for  damages 
certain,  that  which  was  uncertain  before  is  reduced  in  remjudkatam, 
to  a  certainty,  which  takes  away  the  action  against  the  others :  *' 
and  therefore  it  is  that  Popham,  Ch.  J.,  says,  that,  "  if  one  hath 
[  ^157  ]  cause  of  action  against  two,  and  obtain  ^judgment  against  one, 
he  shall  not  have  remedy  against  the  other."  But,  in  the  present 
case  there  are  two  distinct  and  separate  causes  of  action:  the 
evidence  would  necessarily  be  essentially  different ;  and  the  damages 
might  be  different.  Besides,  the  plea  is  in  confession  and  avoid- 
ance, and  there  is  an  admission  of  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff. 

(Maulb,  J. :   The  plaintiff  has  made  the  goods  the  goods  of 
Thomas  Barber  Johnson  by  the  recovery.) 

Cooper  V.  Shepherd  is  an  authority  to  the  contrary. 

(Jbrvis,  Ch.  J. :  Adams  v.  Broughton  (l)  seems  to  be  a  very  dis- 
tinct authority  to  show  that  the  property  is  changed  by  the  recovery 
in  the  former  action.    There,  the  plaintiff  had  brought  trover 
against  one  Mason,  wherein  he  obtained  judgment  by  default, 
and  afterwards  had  final  judgment;   whereupon  a  writ  of  error 
was  brought.    He  then  brought  another  action  of  trover  against 
Broughton,  for  the  same  goods  for  which  the  first  action  was 
brought  against  Mason.    Strange  moved,  on  an  affidavit  that  the 
goods  converted  amounted  to  more  than  lOZ.,  that  the  defendant  might 
be  held  to  special  bail,  and  he  urged,  in  answer  to  an  objection  made 
by  Page,  J.,  that,  by  a  judgment  obtained  by  the  plaintiff  in  trover, 
the  goods  are  become  the  defendant's, — that  a  special  property 
only  is  thereby  vested  in  him ;  and,  in  the  present  case,  it  is  evidence 
only  of  a  property  as  between  the  plaintiff  and  Mason,  but  not  as 
between  the  present  parties.    But  the  Court  said :  "  The  property 
of  the  goods  is  entirely  altered  by  the  judgment  obtained  against 
[*i58j      Mason;  and  *the  damages  recovered  in  the  first  action  are  the 
price  thereof ;  so  that  he  hath  now  the  same  property  therein  as 

(1)  Andrews,     18;     2    Str.     1078.  trespassor  droit  a  les  biens,  et  en  action 

**Lou     home     ad    biens     come    un  de  detinue  pur  ceux  biens  il  ferra  a 

trespassor,  et  cesty  a  que  le   trespas  luy  bone  title  a  lea  biens  per  ceist 

est  fait  recover  damages  pur  les  biens,  recoverie."    Per  Fbowike,  J.,  Keil- 

cost  amends  en  damages  done  a  le  wey,  58  b. 
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the  original  plaintiff  had;  and  this  against  all  the  world."    And    buoklakd 
therefore  the  motion  was  denied.    You  have  a  higher  remedy, —     Johnson. 
on  the  judgment;  as  is  put  by  my  brother  Parke,  in  King  v. 
Hoare  (i).) 

That  might  be  so,  if  trover  had  been  brought  against  both.  But 
the  cause  of  action  in  respect  of  which  the  plaintiff  has  recovered  a 
judgment  against  Thomas  Barber  Johnson,  is  separate  and  distinct 
from  the  cause  of  action  now  sought  to  be  enforced  against  the 
present  defendant.  The  recovery  against  Thomas  Barber  Johnson 
was  less  by  50L  than  the  value  proved  in  the  present  action :  the 
plaintiff  is,  at  all  events,  entitled  to  the  difference. 

(Maule,  J. :  Recovery  is  universal.  We  must  assume  that  the 
verdict  in  the  first  action  was  given  for  the  full  value  of  the  goods 
converted. 

Jebvis,  Ch.  J.,  referred  to  Lacon  v.  Barnard  (2),  where  it  was  held, 
by  HuTTON,  Harvey,  and  Crokb,  that  recovery  in  trespass  for  taking 
and  driving  away  a  flock  of  (eighty-nine)  sheep,  and  small  damages 
(2d.)  given,  was  no  bar  to  trover  for  the  same  sheep,  if  the  plaintiff 
reply  that  the  recovery  was  only  for  the  taking,  and  not  for  the  value, 
— ^Yelverton,  however,  holding,  that,  ''  because  the  action  of  trespass 
ifi  cepit  et  abduxit,  therefore  it  includes  that  the  defendant  had  them, 
and  ousted  the  plaintiff  of  the  possession :  and,  although  the  damages 
be  small,  it  shall  be  intended  to  be  given  for  the  sheep ;  and,  if  so, 
then  he  cannot  have  an  action  for  converting  them  afterwards.") 

That  shows  that  the  plaintiff  should  have  been  allowed  at  the  trial 
to  amend  his  replication. 

(Maule,  J. :  The  proceeds  of  the  sale  of  the  goods  and  the  goods 
themselves  must  be  taken  to  be  identical  in  value.) 

In  Put  V.  Raicsterne  (3)  the  plaintiff  brought  trover  for  goods.  The 
defendants  pleaded  an  action  of  trespass  vi  et  armis  brought  'against  [  *169  ] 
them  formerly  for  taking  and  disposing  of  the  same  goods;  and, 
upon  Not  guilty  pleaded,  a  verdict  was  found  for  the  defendants ; 
judgment  si  actio.  The  plaintiff  demurred ;  and  adjudged  for  the 
plaintiff  in  this  action  of  trover,  '^  because  trover  and  trespass  are 
actions  sometimes  of  a  different  nature;  for,  trover  will  some- 
times lie  where  trespass  vi  et  armis  will  not  lie :  as,  if  a  man  hath 

(1)  67  R  R  694  (13  M.  &  W.  494).  (3)  Sir  T.  Bay.  472. 

(2)  Cro.  Car.  35. 

B.E. — VOL.  C.  19 


290  1854.    C-  P.    15  C.  B.  169—160.  [r.iu 

BucKXiAKD    my  goods  by  my  delivery  to  keep  for  me,  and  I  afterwards  demand 
jpHiTBOK.     them,  and  he  refuses  to  deliver  them,  I  may  have  an  action  of 
trover,  bat  not  trespass  vi  et  armis,  because  here  was  no  tortious 
taking :  and  sometimes  the  case  may  be  such  that  either  the  one 
or  the  other  will  lie;  as,  where  there  is  a  tortious  taking  away 
of  goods,  and  detaining  them,  the  party  may  have  either  trover 
or  trespass,  and  in  such  case  judgment  in  one  action  is  a  bar  in 
the  other.    And  the  rule  for  this  purpose  is,  that  wheresoever  the 
same  evidence  will  maintain  both  the  actions,  there  the  recovery 
of  judgment  in  one  may  be  pleaded  in  bar  of  the  other;  but 
otherwise  not :  and  so  this  judgment  will  not  clash  with  Ferrer* 8 
case  (i),  which  is  good  in  law,  for  here  it  is  to  be  presumed  that  the 
plaintiffs  in  the  first  action  had  mistaken  their  action,  for  that  they 
had  brought  a  trespass  vi  et  amiis,  whereas  they  had  no  evidence  to 
prove  a  wrongful  taking,  but  only  a  demand  and  denial,  and  therefore 
the  verdict  passed  against  them  in  that  action,  and  so  were  forced  to 
begin  in  this  new  action  of  trover."     And  the  learned  reporter  adds, 
— **  This  judgment  was  given  positively  by  Pembbrton,  Jonbs,  and 
myself ;  Dolbbn,  hasitante"    In  Hitchin  v.  Campbell,  as  reported 
in  8  Wils.  240 ;  2  Sir  W.  Bl.  779,  to  assumpsit  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiff,  the  defendant 
pleaded  in  bar  **  that  the  plaintiff  heretofore  brought  an  action  of 
trover  against  him  and  one  A.  B.,  to  recover  damages  against  them 
[  •160  ]      Iqy  divers  *goods  and  chattels  of  the  plaintiff  supposed  to  be  converted 
by  them  to  their  own  use ;  to  which  they  pleaded  the  general  issue, 
and  a  verdict  was  found  for  them  (the  defendants),  and  judgment 
was  entered  thereupon,  which  the  present  defendant  now  pleaded  in 
bar  to  this  action,  and  averred  that  the  goods  and  chattels  for  which 
the  action  in  trover  was  brought,  are  the  very  same  identical  goods 
for  the  produce  thereof  (by  sale)  the  present  action  is  brought  by 
the  plaintiff  against  the  defendant  for  money  had  and  received  for 
the  plaintiff's  use."    And,   upon  demurrer,  "the  whole    Court, 
without  much  debate,  were  clear  of  opinion  that  a  judgment  for 
the  defendant  in  trover  is  no  bar  to  an  action  for  money  had  and 
received  by  the  defendant  for  the  use  of  the  plaintiff.'* 

(Jbrvis,  Ch.  J. :  There,  the  recovery  in  the  former  action  was  by 
the  defendants.  Here,  the  recovery  by  Buckland  in  the  former 
action  of  trover  against  Thomas  Barber  Johnson  makes  the  goods 
the  goods  of  Thomas  Barber  Johnson  by  relation  to  the  time  of  the 

(1)  6  Co.  Hep.  7  a. 
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conyersioD  (i).    The  goods,  therefore,  which  the  present  defendant    Buoklaih) 
sold,  were  the  goods  of  Thomas  Barber  Johnson.)  Johnsok. 

Jebvis,  Gh.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  I  think  the 
plea  was  properly  amended;  and  I  think  it  was  substantially 
proved  as  amended.  I  also  think  that  the  objections  to  the  amend- 
ment which  have  been  now  urged  by  Mr.  Hawkins^  should  have 
been  urged  at  the  time,  when,  if  there  were  anything  in  them,  they 
might  have  been  removed  by  a  further  amendment.  There  can  be 
no  doubt  that  the  plea  as  amended  was  proved  in  substance :  and  I 
think  it  is  equally  clear  that  my  brother  Willums  was  quite  right 
in  allowing  the  amendment.  The  question  which  was  substantially 
in  issue  between  the  parties,  and  which  both  went  down  to  try,  was, 
not  whether  the  proceeds  of  the  sale  of  the  plaintiff's  goods  had 
been  received  by  the  defendant  *and  his  son  jointly,  but  whether  [  *161 1 
there  had  been  a  substantial  recovery  by  the  plaintiflf  in  the  former 
action,  so  as  to  bar  his  right  to  recover  in  this.  As,  therefore,  the 
amendment  raised  substantially  the  real  point  in  controversy  between 
the  parties,  I  do  not  think  it  ought  to  have  been  allowed  only  upon 
the  terms  of  the  defendant's  paying  the  costs  of  the  day.  The  sole 
remaining  question,  then,  is  whether  the  plea  as  amended  affords 
an  answer  to  the  action.  I  think  it  does.  The  authorities  show, — 
and  indeed  it  is  not  denied, — that,  if  Thomas  Barber  Johnson,  the 
son,  had  received  the  money  as  well  as  converted  the  goods,  and 
Buckland  had  sued  him  in  trover,  and  obtained  a  judgment  against 
him,  even  though  it  had  produced  no  fruits,  that  judgment  would 
have  been  a  bar  to  another  action  against  him  for  money  had  and 
received.  Upon  the  same  principle,  if  two  jointly  convert  goods, 
and  one  of  them  receives  the  proceeds,  you  cannot,  after  a  recovery 
against  one  in  trover,  have  an  action  against  the  other  for  the 
same  conversion,  or  an  action  for  money  had  and  received  to 
recover  the  value  of  the  goods,  for  which  a  judgment  has  already 
passed  in  the  former  action.  Mr.  Finlason  says,  that,  as  the  plain- 
tiff recovered  only  KKM.  in  the  action  against  Thomas  Barber 
Johnson,  and  the  present  defendant  received  1502.  as  the  value  of 
the  goods,  the  plea  should  at  all  events  only  be  considered  as  a  bar 
to  the  extent  of  1001. :  and  for  this  he  relies  on  Hitchin  v.  Camp- 
bell (2).    That  case,  however,  does  not  sustain  the  position  for  which 

(1)  See  Brifumead  v.  HarHwn  (1 87 1 )  (2)  3  Wils.  240  ;  2  Sir  W.  Bl.  779. 

L.  E.  6  C.  P.  684  ;  40  L.  J,  C.  P.  281. 
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BuGKLAKD  it  was  cited.  It  was  an  action  for  money  had  and  received  by  the 
Johnson,  defendant  for  the  use  of  the  plaintiff;  to  which  the  defendant 
pleaded  in  bar,  that  the  plaintiff  had  brought  an  action  of  trover 
against  him  and  one  A.  B.  to  recover  damages  against  him  for 
divers  goods  and  chattels  of  the  plaintiff  supposed  to  be  converted 
f  *162  ]  by  them  to  their  own  use,  to  which  they  pleaded  the  general  *issue, 
and  a  verdict  was  found  for  them  (the  defendants),  and  judgment 
was  entered  thereupon,  which  the  present  defendant  now  pleaded 
in  bar  to  this  action,  and  averred  that  the  goods  and  chattels  for 
which  the  action  in  trover  was  brought  were  the  very  same  identical 
goods  for  the  produce  whereof  (by  sale)  the  present  action  was 
brought  by  the  plaintiff  against  the  defendant  for  money  had  and 
received  for  the  plaintiff's  use  :  and,  upon  demurrer,  the  Court  held 
that  a  judgment  for  the  defendant  in  trover  is  no  bar  to  an  action 
for  money  had  and  received  by  the  defendant  for  the  use  of  the 
plaintiff.  As  the  verdict  for  the  defendants  in  the  action  of  trover 
might  have  gone  upon  the  ground  that  the  sale  of  the  goods  took 
place  with  the  plaintiff's  authority, — ^which,  though  it  would  negative 
the  alleged  conversion,  would  be  no  answer  whatever  to  an  action 
for  money  had  and  received, — that  case  is  obviously  no  authority 
on  the  present  occasion.  The  whole  fallacy  of  the  plaintiff's  argu- 
ment arises  from  his  losing  sight  of  the  fact,  that,  by  the  judgment 
in  the  action  of  trover,  the  property  in  the  goods  was  changed,  by 
relation,  from  the  time  of  the  conversion  (l) ;  and  that,  consequently, 
the  goods  from  that  moment  became  the  goods  of  Thomas  Barber 
Johnson ;  and  that,  when  the  now  defendant  received  the  proceeds 
of  the  sale,  he  received  his  son's  money,  the  property  in  the  goods 
being  then  in  him.  Some  of  the  authorities  do,  indeed,  seem  to  lay 
it  down  that  it  is  not  the  recovery  only,  but  the  recovery  coupled 
with  the  payment  of  the  damages,  that  changes  the  property. 
Thus,  in  Cooper  v.  Shephei'd  (2),  Tindal,  Ch.  J.,  delivering  the  judg- 
ment of  the  Court,  says :  "  The  plaintiff  in  trover,  where  no  special 
damage  is  alleged,  is  not  entitled  to  damages  beyond  the  value  of 
the  chattel  he  has  lost;  and,  after  he  has  once  received  the  full 
value,  he  is  not  entitled  to  further  compensation  in  respect  of  the 
[  ^163  ]  same  loss :  and,  according  to  the  doctrine  of  the  cases  *which  were 
cited  in  the  argument,  by  a  former  recovery  in  trover,  and  payment 
of  the  damages,  the  plaintiff's  right  of  property  is  barred,  and  the 
property  vests  in  the  defendant  in   that  action:   see  Adams  v. 

(1)  As  to  this  see  Brinsmead  v.  Ear-      L.  J.  0.  P.  281 . 
riewi  (1871)  L.  R   6  C.   T.  584,  40  (2)  71  R.  R.  349  (3  0.  B.  272). 
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Broughton  (l),  and  Jenkins,  4th  Cent.,  Case  88,  where  it  is  laid 
down, '  A.,  in  trespa&s  against  B.  for  taking  a  horse,  recovers 
damages :  by  this  recovery,  and  execution  done  thereon,  the  pro- 
perty in  the  horse  is  vested  in  B.  Solutio  pretii  emptionis  loco 
habetur.' "  But,  in  the  fuller  report  of  Adams  v.  Broughton  in 
Andrews,  18, — where  an  action  of  trover  had  been  brought  by  Adams 
against  one  Mason,  wherein  he  obtained  judgment  by  default,  and 
afterwards  had  final  judgment,  whereupon  a  writ  of  error  was 
brought ;  and  another  action  of  trover  was  afterwards  brought  by 
Adams  for  the  same  goods  for  which  the  first  action  was  brought, 
against  Broughton, — the  Court,  upon  a  motion  to  hold  the  defendant 
in  the  second  action  to  bail,  distinctly  lay  it  down  that "  the  property 
of  the  goods  is  entirely  altered  by  the  judgment  obtained  against 
Mason,  and  the  damages  recovered  in  the  first  action  are  the  price 
thereof;  so  that  he  hath  now  the  same  property  therein  as  the 
original  plaintiff  had ;  and  this  against  all  the  world."  By  '^  damages 
recovered,"  the  Court  evidently  did  not  mean  "paid,"  for  a  writ  of 
error  was  then  pending  in  the  first  action.  And  this  is  explained 
by  the  principle  laid  down  by  my  brother  Parke,  in  King  v. 
Hoare  (2), — "  If  there  be  a  breach  of  contract,  or  wrong  done,  or 
any  other  cause  of  action  by  one  against  another,  and  judgment  be 
recovered  in  a  court  of  record,  the  judgment  is  a  bar  to  the  original 
cause  of  action,  because  it  is  thereby  reduced  to  a  certainty,  and 
the  object  of  the  suit  attained,  so  far  as  it  can  be  at  that  stage  ; 
and  it  would  be  useless  and  vexatious  to  subject  the  defendant  to 
another  suit  for  the  purpose  of  obtaining  the  same  result.  Hence 
the  legal  maxim,  transit  in  rem  *judicatam, — the  cause  of  action  is  [  '164  ] 
changed  into  matter  of  record,  which  is  of  a  higher  nature,  and  the 
inferior  remedy  is  merged  in  the  higher.  This  appears  to  be 
equally  true  where  there  is  but  one  cause  of  action,  whether  it  be 
against  a  single  person  or  many.  The  judgment  of  a  court  of 
record  changes  the  nature  of  that  cause  of  action,  and  prevents  its 
being  the  subject  of  another  suit,  and  the  cause  of  action,  being 
single,  cannot  afterwards  be  divided  into  two.  Thus,  it  has  been 
held,  that  if  two  commit  a  joint  tort,  tbe  judgment  against  one  is  of 
itself,  without  execution,  a  sufficient  bar  to  an  action  against  the 
other  for  the  same  cause :  Brown  v.  Wootton  (3).  And  though,  in 
the  report  in  Yelverton,  expressions  are  used  which  at  iirst  sight 

(1)  2  Str.  1078.  (3)  Yelv.  67 ;  Cro.  Jac.  73 ;  F.  Moore, 

(2)  67  R.   E.  694,   at  p.   702  (13      762. 
M.  &  W.  504). 
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BucKLAND  appear  to  make  a  distinction  between  actions  for  unliquidated 
.  Johnson,  damages  and  debts,  yet,  upon  a  comparison  of  all  the  reports,  it 
seems  clear  that  the  true  ground  of  the  decision  was  not  the 
circumstance  of  the  damages  being  unliquidated.  Chief  Justice 
PoPHAM  (1)  states  the  true  ground :  he  says, — '  If  one  hath  judg- 
ment to  recover  in  trespass  against  one,  and  damages  are  certain,' 
(that  is,  converted  into  cei-tainty  by  the  judgment),  'although 
he  be  not  satisfied,  yet  he  shall  not  have  a  new  action  for  this 
trespass.  By  the  same  reason,  e  contra^  if  one  hath  cause  of  action 
against  two,  and  obtain  judgment  against  one,  he  shall  not  have 
remedy  against  the  other :  and  the  difference  betwixt  this  case  and 
the  case  of  debt  and  obligation  against  two,  is,  because  there  every 
of  them  is  chargeable,  and  liable  to  the  entire  debt ;  and,  therefore, 
a  recovery  against  one  is  no  bar  against  the  other  until  satisfaction.' 
And  it  is  quite  clear  that  the  Chief  Justice  was  referring  to  the  case 
of  a  joint  and  several  obligation,  both  from  the  argument  of  the 
counsel,  as  reported  in  Cro.  Jac.,  and  the  statement  of  the  case  in 
Telverton.  We  do  not  think  that  the  case  of  a  joint  contract  can, 
[  *^^^  ]  in  this  respect,  be  *distinguished  from  a  joint  tort.  There  is  but 
one  cause  of  action  in  each  case.  The  party  injured  may  sue  all  the 
joint  tort-feasors  or  contractors,  or  he  may  sue  one,  subject  to  the 
right  of  pleading  in  abatement  in  the  one  case,  and  not  in  the  other ; 
but,  for  the  purpose  of  this  decision,  they  stand  on  the  same  footing. 
Whether  the  action  is  brought  against  one  or  two,  it  is  for  the  same 
cause  of  action  "  (2).  The  right  of  action  is  merged  in  the  judgment. 
It  is  the  judgment  that  disposes  of  the  matter,  and  not  the  payment. 

Mauls,  J. : 

I  also  am  of  opinion  that  this  rule  should  be  discharged,  and 
that  the  case  was  a  very  proper  one  for  amendment  at  the  trial. 
The  amendment  asked  for  and  allowed  did  not  alter  the  substance 
of  the  plea,  or  in  any  degree  vary  that  which  was  the  real  question 
in  controversy  between  the  parties,  viz.  whether  the  plaintiff  had 
recovered  against  one  of  two  joint  tort-feasors,  so  as  to  make  that 
recovery  a  bar  to  a  subsequent  action  against  the  other.  That 
question  was  raised  by  the  plea  as  it  originally  stood ;  and  it  was 
also  raised  by  the  plea  as  amended.  I  do  not  think  it  was  at  all  a 
case  for  the  imposition  of  terms  upon  the  defendant.  Every  plea 
is  to  be  taken  subject  to  such  amendments  as  the  law  as  it  now 

(1)  Oro.  Jac  74,  Bayley,  B.,  in  Lechmere  v.  Fletcher, 

(2)  And    see     the     judgment     of      38  B.  B.  688  (1  Cr.  &  M.  623). 
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stands  permits  the  Judge  to  make.  Then  the  plea  as  amended  BuoKLAim 
seems  to  me  to  be  a  good  plea;  and,  being  proved,  afforded  a  johSson. 
good  defence  to  the  action.  It  states,  in  substance,  that  the 
money  sought  to  be  recovered  in  this  action  was  the  proceeds  of 
certain  goods  of  the  plaintiff  which  the  now  defendant  and  Thomas 
Barber  Johnson  had  jointly  converted,  and  that  the  plaintiff  had 
sued  Thomas  Barber  Johnson  for  that  conversion,  and  recovered 
a  verdict  against  him  for  1002.,  the  value  of  the  goods  so  converted. 
That  seems  to  me  to  afford  a  substantial  answer  to  the  action.  In 
an  action  of  ^trover,  the  plaintiff  may  not  always  recover  the  full  [  *166  ] 
value  of  the  thing  converted :  and,  if  it  had  been  shown  here  that 
the  plaintiff  had  not  recovered  the  full  value  of  the  goods  in  ques- 
tion in  the  former  action,  I  will  not  say  what  the  consequences 
might  have  been.  But  here  we  must  take  it  that  the  plaintiff  did 
recover  the  full  value  in  the  former  action.  Having  his  election  to 
sue  in  trover  for  the  value  of  the  goods  at  the  time  of  the  sale,  or 
for  the  proceeds  of  the  sale  as  money  had  and  received,  the  plain- 
tiff elected  the  former  remedy,  and  he  has  obtained  a  verdict  and 
judgment.  He  has,  therefore,  got  what  the  law  considers  equivalent 
to  payment,  viz.  a  judgment  for  the  full  value  of  the  goods.  It 
appears  upon  the  plea  and  upon  the  evidence,  that  the  sum  actually 
received  by  the  present  defendant  as  the  proceeds  of  the  sale 
exceeded  the  amount  for  which  the  plaintiff  recovered  judgment 
in  the  former  action.  But,  when  the  plaintiff  made  his  election 
to  sue  in  trover  for  the  value  at  the  time  of  the  sale,  he  was  bound 
by  the  estimate  of  the  jury.  The  circumstance  of  the  present 
defendant's  having  been  a  joint  converter,  or  a  stranger,  makes, 
I  think,  no  difference.  If  he  were  a  stranger,  the  plainti£^  having 
once  recovered  in  respect  of  the  same  goods,  cannot  recover  again 
the  same  thing  against  somebody  else.  There  is  an  end  of  the 
transaction.  Having  once  recovered  a  judgment,  his  remedy  was 
altogether  gone :  his  claim  was  satisfied  as  against  all  the  world. 
He  was  in  fact  in  the  position  of  a  person  whose  goods  had  never 
been  converted  at  all.  For  these  reasons,  I  think  the  rule  should 
be  discharged. 

Cbbsswell,  J. : 

I  am  of  the  same  opinion  upon  both  points,  and  for  the  reasons 
already  given.  As  to  the  suggestion  thrown  out,  that  the  plaintiff 
ought  to  be  allowed  to  recover  the  difference  between  the  value  of 
the  goods  as  fixed  by  the  verdict  in  the  former  action  of  trover. 
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BncKLAim    and  the  sum  received  by  the  present  defendant  as  *the  proceeds  of 
JoHKBOK.     the  sale, — I  think  there  is  no  foundation  whatever  for  it.    The 
[  *167  ]      plaintiff  had  his  election  to  treat  the  conversion  as  a  wrongful  act, 
and  recover  the  value  of  the  goods  at  the  time  of  the  sale,  in  an 
action  of  trover,  or  to  adopt  the  sale  as  an  act  done  with  his  sanc- 
tion, and  sue  for  the  proceeds,  as  for  money  had  and  received  to 
his  use.    Having  elected  the  former  course,  he  is  bound  by  it,  and 
.  cannot  in  a  new  action  claim  any  part  of  the  proceeds. 

Cbowdbr,  J. : 

I  am  entirely  of  the  same  opinion.  The  case  clearly  was  a 
proper  one  for  an  amendment.  The  substance  of  the  issue  which 
the  parties  went  down  to  try,  was,  whether  or  not  the  judgment  in 
the  former  action  against  Thomas  Barber  Johnson,  which  had 
produced  no  fruits  to  the  plaintiff,  was  a  bar  to  the  present  action. 
The  plea  as  originally  framed  alleged  that  the  proceeds  of  the  sale 
were  received  by  Thomas  Barber  Johnson  and  the  present  defen- 
dant jointly,  and  it  turned  out  upon  the  evidence  that  they  were 
received  by  the  defendant  alone.  The  amendment  therefore  was 
asked  for,  and  was  I  think  properly  allowed  without  the  imposition 
of  any  terms.  Then  comes  the  question  whether  the  plea  as 
amended  is  a  good  bar  to  the  action.  It  appears  to  me  that  it  is, 
on  the  grounds  stated  by  my  Lord  and  my  brother  Maule.  The 
plaintiff  having  a  cause  of  action,  in  trover  or  for  money  had  and 
received,  at  his  election,  against  two,  has  brought  trover  against 
one,  and  recovered  judgment  against  him.  It  happens  that  that 
judgment  is  for  1002.  only,  and  that  the  other  party,  the  now 
defendant,  actually  received  1482.  as  the  proceeds  of  the  goods  con- 
verted: and  therefore  it  is  contended  that  the  recovery  in  the 
former  action  is  no  bar  as  to  482.  The  circumstance,  however,  of 
the  two  amounts  being  different  is  a  mere  accident,  which  cannot 
alter  the  principle  upon  which  our  judgment  proceeds, — which  is, 
L  ^168  ]  that  *the  plaintiff,  having  made  his  election  to  sue  for  the  tort, 
and  having  recovered  what  the  jury  considered  the  value  of  the 
goods  at  the  time  of  the  conversion,  cannot  now  bring  money  had 
and  received  in  respect  of  the  same  cause  of  action. 

Rule  discharged. 
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JENKINS  V.  BETHAM.  isss. 

(15  C.  B.  168—191 ;  S.  C.  24  L.  J.  C.  P.  94  ;  1  Jur.  N.  8.  237.)  Jan^l, 

One  who  holds  himself  out  as  a  valuer  of  ecclesiastical  property,  though  L  ^^^  1 
he  is  not  bound  to  possess  a  precise  and  accurate  knowledge  of  the  law 
respecting  the  valuation  of  dilapidations  as  between  outgoing  and  incoming 
incumbent,  is  bound  to  bring  to  the  performance  of  the  duty  he  undertakes 
a  knowledge  of  the  general  rules  applicable  to  the  subject,  and  of  the  broad 
distinction  which  exists  between  the  cases  of  a  valuation  as  between 
incoming  and  outgoing  tenant,  and  a  valuation  as  between  incoming  and 
outgoing  incumbent  (1). 

This  was  an  action  against  the  defendants  as  surveyors  and 
valuers  of  ecclesiastical  property,  for  alleged  ignorance  and  want 
of  due  skill  in  the  exercise  of  their  profession. 

The  declaration  stated,  that  one  Matthew  Hodge,  deceased,  was 
up  to  and  at  the  time  of  his  death  rector  of  the  parish  of  Felling- 
ham,  in  the  county  of  Lincoln,  and  was  also  seised,  in  right  of  the 
said  rectory,  of  and  in  (amongst  other  things)  a  certain  messuage 
called  the  Bectory  House,  and  the  outhouses  and  gardens  there- 
unto belonging,  and,  being  so  seised  as  aforesaid,  afterwards  died ; 
and  the  plaintiff  afterwards,  and  after  the  death  of  the  said 
Matthew  Hodge,  and  before  the  retainer  and  employment  of  the 
defendants  thereinafter  mentioned,  was  in  due  form  of  law  presented, 
admitted,  instituted,  and  inducted  into  the  rectory  aforesaid,  so 
void  by  the  death  of  the  said  Matthew  Hodge  as  aforesaid,  and 
thereby  then  became  and  was,  and  still  is,  rector  of  the  said  parish 
church,  and  the  next  successor  of  the  said  Matthew  Hodge  of  and 
to  the  same :  That,  at  the  time  of  the  death  of 'the  said  Matthew 
Hodge,  the  said  rectory-house,  and  the  outhouses  and  fences  and 
the  garden  land  aforesaid  were,  and  thenceforth  up  to  and  at  and 
after  the  time  of  the  said  retainer  and  employment  of  *the  defen-  [  ^169  ] 
dants  thereinafter  mentioned,  out  of  repair,  greatly  dilapidated, 
ruinous,  broken,  and  in  great  decay  for  want  of  the  due  repair 
thereof,  and  were  so  left  by  the  said  Matthew  Hodge :  That,  by  the 
law  and  custom  of  England  hitherto  used  and  approved  of,  all  and 
singular  the  rectors  and  vicars  of  this  kingdom  for  the  time  being 
are  bound  and  ought  to  repair  and  sustain  all  and  singular  the 
houses,  buildings,  and  tenements  of  and  belonging  to  their  respective 
rectories  and  vicarages,  and  to  leave  the  same,  so  repaired,  supported* 
and  sustained,  to  their  successors ;  and  that,  if  such  rectors  and 
vicars  do  not  leave  such  houses,  buildings,  and  tenements  to  their 

(1)  See  Ohamhers  v.  Gddthorpe  [1901]  1  a  B.  624,  70  L.  J.  K.  B.  482,  and 
cases  there  discussed. 
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Jeoxkisb  saccessors,  so  repaired,  supported,  and  sustained,  but  leave  them  out 
Bbtham.  ^'  repair  and  dilapidated,  then  the  executors  and  administrators 
of  the  goods  and  chattels  of  such  rectors  and  vicars  respectively, 
after  their  death, — having  sufficient  of  the  goods  and  chattels  of  such 
rectors  and  vicars, — are  respectively  bound  and  ought  to  satisfy  so 
much  as  shall  be  necessary  to  be  expended  or  paid  for  the  necessary 
repairing  of  such  houses  and  tenements  as  aforesaid :  That  it  was 
afterwards,  and  before  the  retainer  and  employment  of  the  defen- 
dants thereinafter  mentioned,  agreed  by  and  between  the  plaintiff 
and  the  executrix  of  the  said  Matthew  Hodge,  that  the  said  dilapi- 
dations should  be  valued  as  between  them  by  valuers  to  be  appointed 
on  each  side  for  that  purpose,  and,  in  case  the  said  valuers  should 
disagree,  then  by  an  umpire  to  be  appointed  by  the  said  valuers, 
and  that  such  valuation  should  be  final  and  conclusive  both  on  the 
plaintiff  and  on  the  said  executrix  of  the  said  Matthew  Hodge, — of  all 
which  premises  the  defendants  at  the  time  of  their  said  retainer 
and  employment  thereinafter  mentioned  had  notice :  That,  before 
and  at  the  respective  times  when  the  said  agreement  was  so  made 
as  aforesaid,  and  the  defendants  were  retained  and  employed  by  the 
[  *170  ]  plaintiff  as  thereinafter  mentioned,  *they  the  defendants  exercised 
and  carried  on  the  business  of  valuers  and  surveyors  in  partnership ; 
and  thereupon,  afterwards,  the  plaintiff,  at  the  request  of  the  defen- 
dants, retained  and  employed  the  defendants  as  such  valuers  and 
surveyors  on  his  part,  for  reward  to  the  defendants  in  that  behalf, 
to  value  the  said  dilapidations  on  behalf  of  the  plaintiff,  and  to  use 
their  best  endeavours  to  procure  the  same  to  be  fixed  and  settled  at 
a  reasonable  amount  in  that  behalf,  as  between  the  plaintiff  as 
such  successor  as  aforesaid,  and  the  said  executrix  of  the  said 
Matthew  Hodge ;  and  the  defendants  then  accepted  the  said  retainer 
and  employment,  and  afterwards  entered  upon  the  same,  together 
with  a  valuer  appointed  by  the  said  executrix  on  her  behalf.  Yet 
the  defendants  conducted  themselves  so  carelessly,  negligently,  and 
unskilfully  in  and  about  the  said  valuation  and  employment,  that, 
by  and  through  the  carelessness,  negligence,  and  unskilfulness  of 
the  defendants  in  that  behalf,  the  amount  of  the  said  dilapidations 
was  fixed  and  settled  by  the  defendants  and  the  said  valuer  of  the 
executrix  of  the  said  Matthew  Hodge,  at  a  much  less  sum  of  money 
than  the  same  could  and  ought  to  have  been  fixed  and  settled  at  if 
they,  the  defendants,  had  used  due  care  and  skill  in  that  behalf ; 
whereby  and  by  reason  of  the  premises,  the  plaintiff  was  forced  and 
obliged  to,  and  did,  accept  and  receive  of  and  from  the  said  executrix 
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of  the  said  Matthew  Hodge  a  much  smaller  sum  of  money  than      Jenkins 
could  and  ought  to  have  been  reasonably  gotten  from  her  for  and      betham. 
in  respect  of  the  said  dilapidations ;  and  the  plaintiff  was  also,  by 
reason  of  the  premises,  forced  and  obliged  to  lay  out  and  expend, 
and  did  necessarily  expend,  a  large  sum  of  money  over  and  above 
the  amount  so  received  by  him  from  the  said  executrix  of  the  said 
Matthew  Hodge,  in  and  about,  and  in  order  to  put  the  said  messuage 
and  premises  into  a  fit  and  proper  state  of  repair,  and  such  *as  the      [  ^^71  ] 
said  executrix  ought  to  have  put  the  same  in.    And  the  plaintiff 
claimed  500Z. 

The  defendants  pleaded, — ^first,  Not  guilty. 

Secondly,  that  the  plaintiff  did  not  retain  or  employ  the  defen- 
dants as  such  valuers  and  surveyors  on  his,  the  plaintiff's,  part, 
for  reward  to  the  defendants  in  that  behalf,  to  value  the  said 
dilapidations  on  behalf  of  the  plaintiff,  and  to  use  their  best 
endeavours  to  procure  the  same  to  be  fixed  and  settled  at  a 
reasonable  amount  in  that  behalf  as  between  the  plaintiff  as  such 
successor  as  in  the  declaration  mentioned,  and  the  said  executrix  of 
the  said  Matthew  Hodge,  nor  did  the  defendants  accept  the  said 
alleged  retainer  and  employment,  nor  enter  upon  the  same  together 
with  a  valuer  appointed  by  the  said  executrix  on  her  behalf,  as  in 
the  declaration  alleged.    Issue  thereon. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Assizes  for  the 
city  of  Lincoln.  The  facts  which  appeared  in  evidence  were  as 
follows :  The  plaintiff  is  the  rector  of  Fillingham,  near  Lincoln. 
The  defendants  are  surveyors  and  valuers  at  Lincoln,  and  as  such 
are  employed  by  the  Dean  and  Chapter  of  Lincoln.  The  plaintiff 
having  been,  in  the  month  of  April,  1852,  presented  to  the  rectory 
of  Fillingham,  vacant  by  the  death  of  the  late  incumbent,  the 
Bev.  Matthew  Hodge,  and  being  desirous  of  having  the  dilapidations 
of  the  rectory-house  and  premises  valued,  addressed  the  following 
letter  to  the  defendant  Edward  Betham  : 

"Bamsgatb,  April  23rd,  1852. 

''  Sib, — I  am  anxious  to  have  a  valuation  made  of  the  dilapidations 
in  the  rectory-house  at  Fillingham ;  and  I  have  been  advised  by 
the  Bishop's  son,  Mr.  Eaye,  and  by  Mr.  Garr  of  Brattleby,  to  apply 
to  you  on  the  subject.  Mrs.  Hodge,  the  widow  of  the  late  rector, 
wishes  to  employ  the  services  of  Mr.  White,  of  East  Betford.  Will 
you  be  good  enough  to  inform  me  what  is  the  expense  of  *such  an  L  *^72  ] 
undertaking,  and  when  it  would  be  convenient  to  you  to  carry  it 
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Jenkins      out  ?    There  is  also  a  large  farm  attached  to  the  living.    Does  it 
Betham.      appertain  to  your  profession  to  value  this  also?    If  so,  be  good 
enough  to  tell  me  what  are  the  fees. 

"Yours  faithfully, 

"W.  J.  Jbnkins." 

To  this  letter,  the  defendants  replied  as  follows : 

"  Lincoln,  24th  April,  1852. 
"Rbv.  Sir, — We  are  obliged  by  the  kind  recommendation  of 
Mr.  Eaye  and  Mr.  Garr  to  you  to  employ  us  in  the  matter  of  the 
dilapidations  upon  the  rectory  of  Fillingham,  which  we  shall  be  glad 
to  undertake,  as  also  the  valuation  of  the  farm,  which  is  equally 
within  our  province  as  surveyors.  The  dilapidations,  as  no  doubt 
you  are  aware,  extend  to  all  the  buildings,  including  the  chancel  of 
the  church,  as  also  to  the  fences.  It  is  usual  to  make  a  charge  by 
a  per-centage  upon  the  amount,  where  the  latter  is  sufficient  to 
cover  for  the  time  occupied,  after  the'  rate  of  three  guineas  per  day 
and  travelling  expenses ;  or  at  the  latter  rate :  and  the  same  as  to 
the  valuation  of  th^  farm.  When  we  receive  your  instructions,  we 
will  lose  no  time  in  arranging  with  Messrs.  White  &  Son,  of  East 
Betford,  to  meet  them  at  Fillingham,  as  no  doubt  you  will  wish  to 
have  the  necessary  repairs  effected  in  the  course  of  the  approaching 
summer.  a  your  obedient  servant, 

"Edward  Betham." 

On  the  26th  of  April,  the  plaintiff  wrote  to  the  defendants, 
requesting  them  to  make  arrangements  with  Mr.  White  to  proceed 
with  the  valuation ;  in  answer  to  which,  one  of  the  defendants,  on 
the  12th  of  May,  addressed  the  plaintiff  as  follows : 

"  Rbv.  Sir, — I  am  going  to  Fillingham  Rectory  to-morrow  morn- 
ing, to  take  a  preliminary  view  before  I  meet  Messrs.  White  &  Son 
*^73  ]       there,  by  appointment,  on  *the  21st  instant ;  soon  after  which  day, 
I  hope  to  be  able  to  furnish  you  with  the  result  of  our  joint  estimate. 

"  Your  obedient  servant, 

"Edward  Betham.*' 

The  plaintiff  having,  on  the  14th  of  May,  again  written  to  the 
defendants,  remonstrating  with  them  for  the  unreasonable  delay 
in  proceeding  with  the  valuation,  and  requesting  to  be  informed 
"  about  what  amount  the  estimate  would  probably  be,"  the  defen- 
dant Edward  Betham  on  the  16th  wrote  to  him  as  follows : 
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"  Rev.  Sir, — ^As  it  was  only  a  general  view  that  I  was  able  to  Jenkins 
take  on  Thursday,  I  cannot  possibly  name  any  sum  as  the  probable  betham. 
amount  of  the  dilapidations ;  for,  I  could  not  obtain  any  access  to 
the  roof  of  the  house ;  and  much  will  depend  upon  the  state  I  find 
it  in,  having  given  directions  for  an  opening  to  be  made.  I  went 
down  to  the  farm,  and  saw  Mr.  Glover  (the  tenant),  who  informed 
me  that  he  should  have  to  attend  at  the  visitation  of  the  archdeacon 
on  the  21st,  but  would  return  before  we  left.  If  he  does  not, 
I  obtained  sufficient  information  from  him,  so  far  as  regards  the 
premises  in  his  occupation.  Messrs.  White,  in  their  letter  to  me, 
speak  of  a  valuation  of  the  fixtures,  as  well  as  the  dilapidations. 
Have  you  decided  upon  taking  them  ?  Will  you  inform  me  of 
your  intention  in  these  matters  before  the  21st.    • 

"Yours  faithfully, 

'*  Edward  Bbtham." 

Again,  on  the  19th  of  May,  the  defendants  wrote  to  the  plaintiflf, 
as  follows : 

"Lincoln,  19th  May,  1862. 

"  Bev.  Sir, — No  time  shall  be  lost,  when  the  dilapidations  at  the 
rectory  at  Fillingham  are  settled,  in  communicating  the  result  to 
you :  but  you  appear  not  to  be  aware  that  there  are  two  parties  in 
the  matter ;  and,  if  the  valuer  on  the  part  of  the  representatives 
of  the  late  ^incumbent  and  I  do  not  accord  in  opinion,  we  must,  [  'iTi  ] 
in  the  usual  course,  resort  to  an  umpire  previously  agreed  upon : 
and,  if  such  should  be  the  case,  further  delay  may  occur.  I  write 
this,  that  you  may  not  feel  disappointed  if  you  do  not  receive  the 
report  so  soon  as  you  expect.  I  am  glad  to  have  received  your 
instructions  respecting  the  fixtures,  and  will  act  upon  them. 

"  Your  obedient  servant, 

"  Edward  Bbtham." 

The  amount  of  the  dilapidations  of  the  rectory-house  and 
premises  was  ultimately  fixed  by  the  valuation  of  the  defendants 
and  Mr.  White  at  181.  10«.,  and  that  of  the  fixtures  at  28Z.  10»., 
and  the  plaintiff  paid  the  difference.  The  dilapidations  of  the 
farm-buildings  were  not  included  in  this  valuation ;  the  tenant  of 
the  farm  having  undertaken  to  pay  for  them. 

Finding,  upon  subsequent  inquiry,  that  the  defendants  had 
estimated  the  dilapidations  upon  an  erroneous  principle,  and  had 
allowed  for  dilapidations  to  the  extent  only  of  rendering  the 
premises  habitable,  and  not  with  the  view  of  their  being  put  into 
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Jenkins  good  and  sabstantial  repair,  after  some  correspondence  with  them 
bbtham.  •    upon  the  sabject,  the  plaintiff  brought  this  action. 

Mr.  Hunt,  a  surveyor  experienced  in  the  valuation  of  church 
property,  who  was  called  as  a  witness  on  the  part  of  the  plaintiff, 
stated,  that  he  was  accustomed  to  value  according  to  the  case  of 
Wise  V.  Metcalfe  (i), — a  case  very  famiUar  to  dilapidation  valuers ; 
that  the  broad  principle  is,  to  uphold  and  maintain  the  struc- 
ture, taking  no  account  of  decorative  papering  or  painting,  except 
such  as  is  to  preserve  wood  work  from  decay,  rebuilding  where 
rebuilding  is  necessary,  and  then  in  the  old  form  and  character ; 
that  he  had  surveyed  the  rectory-house  and  premises  at  Fillingham 
(not  including  the  farm),  and  found  the  dilapidations  to  amount 
[  *176  ]  to  1091. ;  that  all  the  roofs  were  bad,  *many  rafters  rotten,  and  the 
tiling  decayed  and  imperfect;  that  he  had  a  ladder  raised,  and 
examined  the  tiling  and  the  ends  of  the  rafters,  and  broke  off  the 
rotten  parts,  and  also  the  laths ;  and  that  these  defects  were  patent 
to  a  surveyor  of  ordinary  skill  and  care.  And,  after  going  through 
the  several  items,  he  concluded  by  saying  that  "  all  were  necessary 
for  the  substantial  repair,  according  to  the  principle  of  Wise  v. 
Metcalfe.''  Upon  his  cross-examination,  he  stated  that  the  premises 
were  from  one  hundred  to  one  hundred  and  fifty  years  old. 

Mr.  Hunt's  valuation  was  corroborated  by  an  experienced  builder ; 
and  evidence  was  also  given,  that  the  defendant  George  Betham, 
upon  being  asked  upon  what  principle  he  had  calculated  the 
dilapidations,  said  that  he  and  his  father  had  been  in  the  habit  of 
valuing,  as  between  outgoing  and  incoming  incumbent,  on  the 
principle  of  making  the  house  habitable,  and  putting  it  into 
tenantable  repair ;  and  that  they  never  adopted  the  principle  of 
putting  it  into  substantial  repair. 

The  defendants, — one  of  whom  had  been  in  business  as  a 
surveyor  and  vainer  for  fifty  years, — on  the  other  hand,  deposed 
that  they  had  valued  the  dilapidations  according  to  the  best  of 
their  judgment  and  experience,  applying  all  the  usual  tests  to 
ascertain  the  true  condition  of  the  premises.  And  other  witnesses 
(amongst  whom  was  Mr.  White,  who  had  valued  on  the  part  of  the 
executrix  of  the  late  rector,)  deposed  to  the  fairness  of  the  valua- 
tion, regard  being  had  to  the  age  of  the  premises. 

The  learned  Judge  told  the  jury  that  the  action  was  of  the  first 
impression,  and  that  he  should,  if  necessary,  reserve  the  question 
whether  an  action  would  lie  by  the  plaintiff  against  a  valuer,  or 

(1)  34  R.  R  417  (10  B.  &  C,  299  ;  5  Mau.  &  Ry.  235). 
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quan  arbitrator,  in  this  case*  on  the  sort  of  implied  undertaking      Jenkdis 
alleged  in  the  declaration ;  and  that,  assuming  that  it  would,  there     bbtham. 
were  three  ^questions  for  their  consideration, — first,  did  the  plain-       [  *176  ] 
tiff  retain  the  defendants  as  alleged  ?      Secondly,  what  was  the 
obligation  created  by  that  retainer  ?    Thirdly,  had  the  defendants 
been  guilty  of  a  breach  of  that  obligation  ? 

He  further  told  them  that  he  inclined  to  think  that  the  only 
obligation  upon  the  defendants,  as  stated  in  the  declaration,  was,  to 
value  the  dilapidations, — to  use  their  best  endeavours  to  procure 
the  same  to  be  fixed  and  settled  at  a  fair  and  proper  amount,  and 
not  to  supply  any  skill  in  or  knowledge  of  the  law.  But,  with  a 
view  to  avoid  further  litigation,  in  case  the  Court  should  think  that 
the  declaration  meant  that  the  defendants  impliedly  imdertook  to 
supply  skill  in  and  knowledge  of  the  law  as  to  the  proper  mode  of 
valuation,  his  Lordship  told  the  jury  that  he  should  leave  the 
question  to  them  whether  they  did  supply  that  skill  and  knowledge. 
He  observed,  that  they  did  not  supply  accurate  knowledge  of  the 
law ;  for,  the  case  of  Wise  v.  Metcalfe  (1)  laid  down  the  proper  rule 
(which  his  Lordship  explained) ;  and  that,  according  to  the  admis- 
sion of  the  defendant  Betham  the  younger,  the  defendants  did  not 
follow  that  rule,  and  probably  did  not  know  it. 

"  The  rule  of  law,"  said  his  Lordship, ''  to  which  I  am  alluding, 
might  not  be  known  to  the  defendants.  It  was  a  long  time  before 
it  was  dispersed  over  the  country:  and  I  shall  ask  you,  if  the 
defendants  did  undertake  to  supply  skill,  whether  they  undertook 
to  supply  more  than  was  ordinarily  current  in  the  country  at  large, 
and  whether  they  are  to  bring  to  bear  the  knowledge  of  a  lawyer 
or  of  a  person  who  lives  nearer  the  sources  of  knowledge.  That 
is  the  question  I  shall  submit  to  you.  If  you  think  they  are 
bound  to  supply  a  knowledge  of  the  law,  that  is  what  they  have 
not  supplied.  If  you  think  they  are  only  bound  to  supply  that 
amount  of  knowledge  ^ordinarily  current  in  the  country  where  they  [  *177 
live,  then  it  will  be  for  you  to  say  whether  they  have  performed 
their  undertaking.  My  present  impression  is,  that  it  does  not 
involve  a  question  of  skill  at  all ;  and  that  is  the  present  opinion 
also  of  my  brother  Maulb,  who  is  sitting  in  the  other  Court.  If 
it  is  required  that  they  should  follow  the  strict  rule  of  law,  then, 
according  to  the  case  of  Wise  v.  Metcalfe^  they  have  not  done  their 
duty ;  they  did  not  furnish  the  requisite  degree  of  skill ;  they  did 
not  apply  the  rule  laid  down  in  Wise  v.  Metcalfe,  but  acted  upon  a 
(1)  34  B.  B.  417  (10  B.  &  G.  299  ;  5  Mao.  &  By.  235). 
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Jenkins  dififerent  rule,  and  required  a  mach  less  degree  of  repairs  to  be 
Betham.  made  than  really  should  have  been  imposed  upon  the  executrix. 
But,  whether  they  are  liable  for  that,  will  depend  upon  whether 
they  did  or  did  not  undertake  for  a  less  degree  of  skill,  and  whether 
they  have  used  the  degree  of  skill  which  they  did  undertake  for ; 
and  the  question  will  be,  whether  there  was  an  obligation  on  their 
part  only  to  do  their  best  in  their  situation, — which  I  think  is  all 
that  this  declaration  means.'' 

His  Lordship  then  left  it  to  the  jury  to  say  whether  the  defen- 
dants supplied  that  ordinary  degree  of  skill  and  knowledge  which 
could  reasonably  be  expected  from  country  surveyors  and  valuers. 
The  jury  found  that  they  did. 

His  Lordship  also  left  it  to  the  jury  to  say  whether  the  defen- 
dants had  used  their  best  endeavours  to  procure  the  dilapidations 
to  be  fixed  at  a  reasonable  and  proper  rate,  by  diligently  and 
carefully  making  the  proper  examination  into  defects ;  and,  if  they 
did  not,  what  defects  had  they  improperly  omitted  to  value,  and 
what  was  the  damage  by  reason  of  that  omission, — telling  them  that 
the  burden  of  proof  was  on  the  plaintiff.  The  jury  found  on  that ' 
question  also  for  the  defendants. 

The  following  conversation  then  took  place : 
[  •178  ]  "  Parke,  B.  (to  the  jury) :    Then,  you  find  that  the  *defendants 

used  as  much  skill  and  knowledge  of  the  law  as  could  be  reasonably 
expected  from  persons  in  their  situation  ? 

"  The  Foreman  :  An  ordinary  degree  of  skill. 

'*  Parke,  B.  :  They  undertaking  to  use  an  ordinary  degree  of 
skill,  and  all  their  exertions — you  think  they  did  so  ? 

"  The  Foreman :  Yes :  we  think  they  did  so. 

**  Parke,  B.  :  I  think,  notwithstanding  the  verdict,  the  Messrs. 
Betham,  and  all  dilapidation  surveyors  between  outgoing  and 
incoming  incumbents,  will  do  well  to  value  upon  the  principle  as  it 
is  laid  down  in  Wise  v.  Metcalfe. 

"  Macaidey  (the  plaintiff's  counsel) :  If,  according  to  your  Lord- 
ship's direction,  and  the  allegations  contained  in  the  declaration, 
the  defendants  were  bound  to  bring  skill,  including  a  knowledge  of 
the  law  as  laid  down  in  Wise  v.  Metcalfe^  then  the  plaintiff  will  have 
the  verdict. 

"  Parke,  B.  :  No.  The  jury  find  that  the  defendants  did  all  they 
contracted  to  do,  and  performed  their  obligations. 

"  The  Foreman :  We  clearly  think  they  did  not  act  upon  the  law. 
We  are  clear  in  thinking  that,  and  that  they  did  not  know  the  law. 
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"  Pabkb,  B.  :  But  that  they  brought  as  much  knowledge  of  the      Jbnkinb 
law  as  the  plaintiflf  contracted  for  ?  Betham. 

"  The  Foreman  :  Yes :  an  ordinary  degree  of  knowledge. 

"  Parkb,  B.  :  However,  this  will  be  a  caution  to  surveyors  and 
valuers  for  the  future  to  value  on  the  principle  laid  down  in  the 
well-known  case  of  Wise  v.  Metcalfe. 

"  Macaidey :  Your  Lordship,  I  trust,  will  stay  the  execution  ? 

"  Pabke,  B.  :  No :  certainly  not.     I  do  not  think  the  *action  is       [  •179  ] 
maintainable  at  all,  as  at  present  advised.    If  there  had  been  a  verdict 
found  against  the  defendants,  I  should  have  stayed  the  execution, 
in  order  that  the  parties  might  have  had  an  opportunity  to  take 
the  opinion  of  the  Court. 

**Macauley:  Of  course  I  shall  not  renew  the  application:  but 
I  shall  observe  that  the  case  is  one  of  some  nicety ;  and  we  should 
like  to  have  the  opinion  of  the  Court  upon  it,  on  your  Lordship's 
summing  up. 

"  Parkb,  B.  :  I  shall  certainly  not  reserve  any  question  for  the 
Court ;  for,  I  have  so  clear  an  opinion  upon  it :  and,  as  for  the 
facts,  it  was  matter  for  the  jury." 

The  learned  Judge  reported  that  he  was  satisfied  with  the 
verdict. 

Macavley,  in  the  following  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection  and  that  the  verdict  was 
against  evidence.  He  submitted,  that  persons  holding  themselves 
out  to  be  surveyors  and  valuers  are  bound  to  bring  to  the  perform- 
ance of  the  duty  they  undertake  a  competent  degree  of  skill  and 
knowledge ;  that  that  degree  of  skill  and  knowledge  is  not  to  be 
judged  by  a  different  rule  according  as  the  parties  may  happen  to 
reside  in  London  or  elsewhere ;  and  that  the  learned  Judge  ought  to 
have  told  the  jury  that  the  principle  of  valuation  as  laid  down  in 
Wise  V.  Metcalfe  was  a  matter  which  every  surveyor,  whether  in 
town  or  country,  was  bound  to  be  cognisant  of. 

MeUor  and  Q.  Hayes  showed  cause : 

1.  The  defendants  in  this  case  stood  in  the  position  of  arbitrators; 
and  no  action  will  lie  against  an  arbitrator  for  any  miscarriage 
or  want  of  skill,  unless  he  be  guilty  of  fraud  or  corruption ;  and, 
even  in  that  case,  the  remedy  would  seem  to  be  only  by  indict- 
ment or  information:  Sir  O.  Moore  v.  Foster  (i).     The  declaration 

(1)  Yelv.  62. 
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Jemkinb  here  states  that,  it  *was  agreed  between  the  plaintifif  and  the 
Betham.  executrix  of  the  late  mcumbent,  that  the  dilapidations  of  the 
[  •180  ]  rectory-house  and  premises  should  be  valued  as  between  them  by 
valuers  to  be  appointed  on  each  side  for  that  purpose,  and,  in  casB 
the  said  valuers  should  disagree,  then  by  an  umpire  to  be  appointed 
by  the  said  valuers,  and  that  such  valuation  should  be  final  and 
conclusive  both  on  the  plaintiff  and  on  the  executrix.  That  clearly 
is  an  arbitration,  and  nothing  else.  The  inquiry  to  be  set  on  foot 
by  the  valuers  involves  not  only  the  state  of  the  premises,  but  also 
the  final  determination  of  the  legal  principle  upon  which  the 
valuation  between  the  parties  is  to  proceed. 

(Maulb,  J. :  Suppose  it  appeared  that  the  valuers  had  taken  into 
their  consideration  the  doctrine  laid  down  by  the  Court  of  Queen's 
Bench  in  Wise  v.  Metcalfe,  and  came  to  the  conclusion  that  that 
case  was  not  law — which,  no  doubt,  if  the  parties  chose  to  submit 
that  question  to  them,  it  would  have  been  perfectly  competent  to 
them  to  do — whether  their  conclusion  were  right  or  wrong  would 
be  perfectly  immaterial. 

Williams,  J. :  Suppose  the  defendants  had,  through  ignorance  of 
their  duty,  omitted  to  include  in  their  valuation  the  dilapidations 
of  the  out-buildings,  would  they  be  liable  ?  You  must  go  the  length 
of  that.) 

It  may  be,  that,  where  an  arbitrator  omits  to  decide  upon  some 
part  of  the  matter  submitted  to  him,  the  award  is  bad :  Cockson  v. 
Ogle  (i).  The  reference  here  involves  the  determination  of  a 
principle  of  law :  the  decision  of  the  valuers  must  necessarily  be  in 
the  nature  of  an  award. 

(Jbbvis,  Gh.  J. :  Suppose  the  plaintiff  had  gone  to  the  defendants, 
and  said  to  them,  "Employ  your  skill,  and  let  me  know  the  true 
amount  of  the  dilapidations,"  and  the  defendants,  through  gross 
ignorance,  undervalued  them,  would  they  not  have  been  liable  ?) 

It  may  be  conceded  that  they  would. 

(Jbbvis,  Ch.  J. :  Does,  then,  the  circumstance  of  their  meeting 
[  •181  ]      a  valuer  on  the  part  *of  the  representative  of  the  former  rector 
relieve  them  from  liability  ?) 

(1)  1  Lutw.  650. 
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It  is  submitted  that  it  does.    By  the  arrangement,  the  defendants      Jenkhto 
and  White  were  constituted  arbitrators.  Betham. 

(Williams^  J. :  The  substance  of  the  thing  is,  that  there  is  no 
submission  until  the  matter  goes  to  the  umpire.) 

If  the  two  arbitrators  agree,  there  is  no  need  to  have  recourse  to 
the  umpire. 

(Maulb,  J. :  The  valuers  were  to  value  jointly,  if  they  could : 
but  I  apprehend  the  defendants  could  not  compel  White  to  adopt 
the  rule  in  Wise  v.  Metcalfe, 

Jbrvis,  Gh.  J. :  If  the  defendants'  argument  be  right,  an  action 
would  equally  lie  against  White. 

Williams,  J. :  There  is  no  statement  that  White  owed  any  duty 
to  the  plaintiff.) 

Both  valuers  are  bound  to  value  fairly.  Both  the  new  incumbent 
and  the  representative  of  the  late  incumbent  are  bound  by  what 
the  valuers  jointly  agree  to.  If  so,  each  valuer,  or  arbitrator, 
derived  his  authority  from  both.  It  is  impossible  in  principle  to 
distinguish  this  from  an  ordinary  case  of  submission  to  arbitration. 
2.  Then,  assuming  that  the  defendants  were  not  acting  as 
arbitrators,  what  degree  of  skill  and  knowledge  were  they  bound 
to  bring  to  bear  upon  the  subject  ?  The  case  of  Wise  v.  Metcalfe 
is  not  very  intelligible  in  itself ;  nor  is  it  easy  for  a  valuer,  however  ' 
skilful  he  may  be,  to  apply  the  principles  which  are  supposed  to  be 
there  laid  down.  The  decision  of  that  case  turned  mainly  upon 
the  ecclesiastical  authorities.  If  this  case  heA  occurred  before 
Wise  V.  Metcalfe  was  decided,  could  it  have  been  said  that  the 
defendants  were  bound  to  be  acquainted  with  all  that  law  ?  [They 
discussed  Wise  v.  Metcalfe.']  The  substance  of  the  decision  is,  [184] 
that  the  personal  representatives  of  a  deceased  incumbent  are 
liable  only  to  the  extent  of  what  would  be  necessary  to  put  the 
premises  into  tenantable  repair. 

(Maule,  J.:  It  goes  much  further  than  that.  The  rector  is 
seised  in  fee.  The  intention  of  the  law  is,  that  the  rector  of  the 
present  day  shall  get  as  good  a  thing  as  his  predecessor  had.  If 
that  be  not  so,  where  is  the  line  to  be  drawn  ?) 

20—2 
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Jenkins      That  would  involve  papering,   ornamental  painting,  and  white- 
Bbtham.     washing,  which  ex  concessis  are  not  required.    Is  the  succeeding 
incumbent  entitled  to  a  new  house  ? 

(Maule,  J. :  The  old  incumbent  is  not  to  wear  out  the  fee-simple.) 

The  incumbent's  means  of  repairing  must  regulate  the  duty :  that 
was  the  old  rule,  before  the  case  of  Wise  v.  Metcalfe. 

(Maulb,  J. :  Regard  must  be  had  to  the  fitness  of  all  things.  Of 
course  the  incumbent  of  a  living  worth  SOL  a  year,  would  not  be 
expected  to  expend  double  that  sum  in  keeping  up  a  mansion.) 

In  Percival  v.  Cooke  (1),  Bbst,  Ch.  J.,  says,  **  The  surveyor  has  gone 
on  the  principle  that  the  representatives  of  the  late  incumbent  are 
bound  to  do  everything  to  the  premises  which  an  in-coming  tenant 
would  do.  That  is  not  law.  They  are  bound  to  do  no  more  than 
[  *^8&  ]  ought  to  *be  performed  by  an  out-going  tenant.  The  executors 
of  a  deceased  incumbent  are,  in  fact,  bound  to  do  nothing  more 
than  restore  what  is  actually  in  decay,  and  to  make  such  repairs  as 
are  absolutely  necessary  for  the  preservation  of  the  premises." 
What  is  the  difference  between  putting  premises  into  tenantable 
repair,  and  putting  them  into  such  a  condition  as  an  in-coming 
tenant  would  be  entitled  to  have  them?  The  recent  case  of 
Huntley  v.  RtisseU  (2)  shows  that  the  incumbent  of  a  rectory  is  not 
to  be  charged  with  waste  to  the  extent  to  which  an  ordinary  tenant 
would  be  chargeable.  Such  being  the  difficulty  and  the  uncertainty 
of  the  law  upon  this  subject,  is  a  knowledge  of  the  law  to  be 
imported  into  a  contract  of  this  sort?  There  are  many  professions 
to  the  practice  of  which  a  man  is  bound  to  bring  a  competent 
amount  of  skill.  Such  is  the  case  of  an  engineer.  But  no 
man, — not  even  an  attorney, — is  bound  to  possess  a  precise  and 
accurate  knowledge  of  the  law. 

8.  Assuming,  however,  that  the  possession  of  skill  or  knowledge 
of  the  law  is  to  be  imported  into  this  contract,  it  must  be  a 
reasonable  amount  of  skill;  and  that  is  a  question  for  the  jury,  and 
is  not  to  be  laid  down  by  the  Judge  as  matter  of  law.  In  the  case 
of  an  attorney,  it  may  be  that  the  Judge  may  tell  the  jury  what 
amounts  to  crcusa  negUgenda^  so  as  to  render  him  liable  for  the 
consequences  of  his  ignorance  or  want  of  care.  But,  in  the  case  of 
a  surgeon  or  an  apothecary, — ^which  more  nearly  resembles  this 

(1)  31  E.  E.  677  (2  Car.  &  P.  460).  (2)  78  B.  R.  451  (13  Q.  B.  672). 
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case, — the  question  must  necessarily  be  left  to  the  discretion  of  the      Jenkins 
jury,  seeing  that  the  Judge  has  no  peculiar  knowledge  which  may     betham. 
not  be  possessed  by  them.    What  is  the  amount  of  skill  that  is 
required  from  a  country  surgeon,  for  instance?     Is  he  to  be 
measured  by  the  same  standard  that  would  be  applied  to  *the      [•18«] 
first  London  practitioner  ?    If  not,  then  there  can  be  no  objection 
either  to  the  way  in  which  this  case  was  presented  to  the  jury,  or 
to  the  way  in  which  they  have  dealt  with  it. 

MacauLey  and  Fields  in  support  of  the  rule : 

1.  There  is  no  pretence  for  saying  that  these  defendants  were 
employed  as  arbitrators.  They  were  employed,  as  alleged  in  the 
declaration,  for  reward,  to  make  a  valuation  of  the  dilapidations  on 
behalf  of  the  plaintiff. 

(Maule,  J.:  Is  that  so?  Would  not  the  defendants  have 
performed  their  duty  to  the  plaintiff,  if  they  had  met  White,  and 
had  agreed  with  him,  neither  of  them  making  a  separate  valuation  ? 
They  were  to  nfake  a  valuation  together  for  both  parties.  That 
this  is  so,  is  strongly  illustrated  by  the  stipulation,  that,  if  the 
defendants  and  White  cannot  agree,  the  valuation  should  be  made 
by  an  umpire.    The  umpire  would  clearly  be  acting  for  both.) 

It  was  agreed  that  each  party  should  employ  a  surveyor  to  make 
the  valuation  for  each.  If  the  two  valuers  agreed,  the  parties  were 
to  be  bound  by  the  valuation  so  fixed.  The  event  upon  which  the 
umpirage  would  come  into  existence,  was,  the  disagreement  of  the 
two  valuers. 

(Maulb,  J. :  The  defendants  and  White  were  employed  to  make 
"  a  valuation  "  between  the  plaintiff  and  the  executrix  of  the  late 
incumbent.  Each  of  the  parties  had  a  vested  right  in  a  certain 
quantity  of  skill  in  each  surveyor.  Do  they  lose  that  right  by 
agreeing  that  they  shall  jointly  act  for  them  ?) 

Clearly  not.  The  case  is  somewhat  analogous  to  Story  v. 
Richardson  (1),  where  an  accountant  was  held  responsible  for  want 
of  proper  skill  and  diligence  in  making  up  partnership  accounts. 

2.  The  direction  to  the  jury  was  clearly  wrong.    The  *leamed      [  •itr  ] 
Judge  over  and  over  again  told  them  that  there  was  no  contract 

here  for  any  skill  at  all.    The  principle  upon  which  ecclesiastical 

(1)  6  Bing.  N.  C.  123. 
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Jenkins      dilapidations  are  to  be  valued,  is  not  a  matter  of  doubt  or  difficulty. 

Bktham.  The  rule  is  clearly  and  accurately  defined  in  Wise  v.  Metcalfe, 
which  it  was  proved  at  the  trial  was  well  known  and  always  acted 
on  by  ecclesiastical  surveyors:  and  that  case  itself  was  only  a 
declaration  of  the  ancient  law  and  custom  of  England.  Holding 
themselves  out  as  surveyors  and  valuers  of  church  property,  the 
defendants  clearly  were  not  justified  in  being,  as  the  jury  found 
they  were,  wholly  unacquainted  with  the  rule  of  valuation  adopted 
in  that  case.  The  question  involved  no  inquiry  as  to  the  amount 
of  skill  the  defendants  possessed.  Upon  their  own  admission,  they 
were  in  a  state  of  absolute  and  unqualified  ignorance  upon  the 
subject.  Assuming,  therefore,  that  the  direction,  however  calculated 
to  mislead  the  jury,  was  substantially  right,  the  conclusion  to 
which  the  jury  came  was  clearly  not  warranted  by  the  evidence. 

Cur.  adv.  vaiX. 

Jervis,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

There  are  two  questions  in  this  case.  The  first  is,  whether  the 
action  will  lie ;  and  the  second,  whether  the  jury  found*  a  right 
verdict  upon  the  evidence. 

If  the  first  question  were  decided  for  the  defendants,  the  second 
question  would  not  arise.  But  we  think  that  both  questions  ought 
to  be  decided  for  the  plaintiff. 

At  the  trial,  my  brother  Parke  told  the  jury  that  the  action  was 
of  the  first  impression,  and  reserved  the  point  whether  it  would  lie 
against  the  defendants,  as  valuers,  or  q}WA%  arbitrators,  on  the  sort 
of  implied  undertaking  alleged  in  the  declaration. 

We  do  not  think  that  the  action  is  brought  against  the  defendants 
[  •iss  ]  for  misconduct  as  quasi  arbitrators  between  *the  parties.  The  cause 
of  action  is,  that  the  defendants,  by  holding  themselves  out  as 
valuers  and  surveyors  of  ecclesiastical  property,  represented  them- 
selves as  understanding  the  subject,  and  qualified  to  act  in  the 
business  in  which  they  professed  to  act,  and  thus  induced  the 
plaintiff  to  retain  and  employ  them ;  whereas  they  were  ignorant  of 
the  subject,  and  the  plaintiff  by  reason  of  their  ignorance  sustained 
a  loss.  Their  ignorance  of  the  subject,  and  incompetency  to  act  in 
the  business,  were  in  part  shown  by  their  failure  upon  the  valuation 
which  subsequently  took  place  :  but  that  was  not  the  whole  cause 
of  action.  The  cause  of  action  was,  their  undertaking  that  they 
were  competent,  and  the  breach  of  that  undertaking,  followed  by  a 
loss  sustained  by  the  plaintiff. 
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It  is  not  necessary  to  consider  whether  an  action  will  lie  against  Jbnkisb 
an  arbitrator  for  anything  done  by  him  whilst  acting  strictly  within  bbtham. 
that  capacity,  because  this  is  not  that  case.  If  the  defendants,  in 
consideration  of  the  plaintiff's  retainer,  had  entered  into  a  written 
engagement  that  they  were  qualified  to  act,  and  understood  the 
subject,  there  is  no  rule  of  law  which  would  have  protected  them 
from  liability  for  a  loss  caused  by  a  breach  of  that  engagement. 
The  contract  which  in  the  case  put  would  be  expressed,  may  in  this 
case  be  implied  from  the  circumstances;  and  we  therefore  think 
that  the  action  will  lie. 

Assuming,  then,  that  the  action  will  lie,  the  question  is,  is  the 
verdict  right,  upon  the  evidence  ?  Upon  this  part  of  the  case,  the 
learned  Judge  who  presided  at  the  trial  reports  that  he  inclined  to 
think  that  the  only  obligation  stated  in  the  declaration,  was,  to 
value  the  dilapidations,  and  to  use  their  best  endeavours  to  procure 
the  same  to  be  fixed  and  settled  at  a  fair  and  proper  amount ;  and 
not  to  supply  skill  and  knowledge  of  the  law ;  but  that,  to  avoid 
further  litigation, — in  case  this  *Court  should  think  that  the  declara-  [  *IB9  ]  . 
tion  meant  that  the  defendants  impliedly  undertook  to  supply  skill 
and  knowledge  of  the  law  as  to  the  proper  mode  of  valuation, — he 
told  the  jury  that  he  would  leave  the  question  to  them,  whether  the 
defendants  did  supply  that  skill  and  knowledge;  that  it  was  clear 
that  they  did  not  supply  accurate  knowledge  of  the  law,  because 
they  did  not  follow  the  rule  laid  down  in  the  case  of  Wise  v. 
Metcalfe  (1),  or,  indeed,  know  of  that  case.  He  told  the  jury  that 
the  defendants  were  not  bound  to  supply  that  accurate  knowledge, 
but  left  it  to  them  to  say  whether  the  defendants  had  supplied  that 
ordinary  degree  of  skill  and  knowledge  which  would  reasonably  be 
expected  from  country  surveyors  and  valuers :  and  the  jury  found 
that  they  did. 

We  agree  with  my  learned  brother,  that  the  defendants  could  not 
be  expected  to  supply  minute  and  accurate  knowledge  of  the  law ; 
but  we  think,  that,  under  the  circumstances,  they  might  properly 
be  required  to  know  the  general  rules  applicable  to  the  valuation 
of  ecclesiastical  property,  and  the  broad  distinction  which  exists 
between  the  cases  of  an  incoming  and  an  outgoing  tenant,  and  an 
incoming  and  an  outgoing  incumbent.  According  to  the  evidence, 
it  is  plain  that  the  defendants  acted  in  the  valuation  as  if  it  were 
the  case  of  outgoing  and  incoming  tenant  merely,  and  that  they 
knew  of  no  other  rule.    Their  ignorance  in  this  respect  was  a  breach 

(1)  34  R.  B.  417  (10  B.  &  0.  299;  5  Man.  &  By.  235). 
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Jenkins      of  their  previous  engagement ;  and  the  jury  ought  not,  under  such 
Betham.      circumstances,  to  have  found  a  verdict  for  the  defendants.    There 
must,  therefore,  be  a  new  trial,  upon  the  ground  that  the  verdict  is 
against  the  evidence :  and  the  costs  will  abide  the  event. 

Rvle  absolute  (accordingly* 

r  •ISO  ]  Mellor,  for  the  defendants,  applied  for  leave  to  appeal,  *under 

the  85th  section  of  the  Common  Law  Procedure  Act,  1854.    ♦    *    ♦ 

Ride  refused  (!)• 
1864.  WILKIN    V.    EEED. 

June  3. 
(16  C.  B.  192—207  ;  S.  0.  23  L.  J.  C.  P.  193 ;  18  Jur.  1081 ;  2  C.  L.  B.  796  ; 

[  192  ]  2  W.  B.  656;  23  L.  T.  O.  S.  160.) 

The  dedaration  in  an  action  lor  giving  a  false  character  of  one  P.,  a  clerk, 
alleged  that  the  defendant  fraudulently  represented  to  the  plaintiff  that  the 
reason  why  he  had  dismissed  P.  from  his  employ,  was,  the  decrease  in  his 
business,  and  that  the  defendant  recommended  the  plaintiff  to  try  P.,  and 
knowingly  suppressed  and  concealed  from  the  plaintiff  the  fact  that  P.  had 
been  dismissed  from  his  employ  on  account  of  dishonesty. 

It  appeared  at  the  trial,  that  P.  had  been  guilty  of  dishonesty  while  in 
the  defendant's  employ,  but  that  the  defendant  had  not  mentioned  that  fact 
to  the  plaintiff  when  he  recommended  him  to  try  P.  It  further  appeared, 
however,  that  P.  had  not  been  dismissed  from  the  defendant's  employ  on 
account  of  his  dishonesty,  but  really  for  the  reason  which  the  defendant  had 
assigned  to  the  plaintiff : 

Held,  that  this  evidence  did  not  support  the  declaration. 

This  was  an  action  for  an  alleged  false  representation  as  to  the 
character  of  a  clerk. 

The  declaration  stated,  that,  during  all  the  time  thereinafter 
mentioned,  the  plaintiff  practised  as  an  attorney  and  solicitor,  and 
carried  on  business  as  such:  That  one  William  Henry  Pargeter 
applied  to  the  plaintiff  to  employ  him  as  clerk  of  the  plaintiff  in  the 
plaintiff's  said  business,  of  which  the  defendant,  at  the  time  of  the 

(1)  The  cause  went  down  again  for  pendently  of  the  obligation  to  com- 

trial  at  the  Spring  Assizes  for  Lincoln  pensate   for    actual  deficiencies)   the 

in  1855,  but  ended  in  a  compromise.  representatives  of  a  late  incumbent  are 

In  a  Beport  of  a  select  committee  of  liable  for  the  value  of  repairs  equiva- 

the  Boyal  Institute  of  British  Archi-  lent  to,  or  consonant  with,  the  extent 

tects,  on  the  subject  of  dilapidations,  of  those  which,  in  civil  cases,  a  lessee 

published  in  1844,  the  following  reso-  would  be  called  upon  to  perform  on 

lution  as  to  ecclesiastical  dilapidations  taking  a  lease  for  twenty-one  years, 

was  adopted,  and,  it  is  understood  in  under  an  agreement  to  put  the  premises 

the  profession,   has  ever  since  been  into  complete  and  substantial  repair  at 

acted  upon  :  the  commencement  of  such  term.    The 

*<  The  committee  are  of  opinion  that  committee,  however,  especially  direct 

the  usual  practice  as  to  ecclesiastical  attention  to  the  case  of  Wise  v.  Met- 

dilapidations,  is,  to  consider  that  (inde-  cal/e,^* 
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false  and  deceitful  representations  and  assertions  made  by  the  Wilkin 
defendant  as  thereinafter  mentioned,  had  notice:  That  the  said  keed. 
William  Henry  Pargeter  had,  before  the  time  of  the  committing  of 
the  said  grievances  by  the  defendant,  been  in  the  employment  of 
the  defendant  and  his  partners,  carrying  on  business  as  attorneys 
and  solicitors,  and  had  ceased  to  be  in  such  employment :  That 
thereupon  the  defendant,  well  knowing  the  premises,  but  intending 
to  deceive  and  defraud  the  plaintiff,  and  to  induce  the  plaintiff  to 
employ  the  said  William  Henry  Pargeter  as  clerk  of  the  plaintiff  in 
the  plaintiff's  said  business,  falsely,  deceitfully,  and  fraudulently 
(represented  and  ^asserted  to  the  plaintiff  that  the  principal  reason  [  *193  ] 
of  the  said  William  Henry  Pargeter  having  left  the  employ  of  the 
defendant  and  his  said  partners,  was,  the  alteration  that  had 
recently  been  made  in  the  practice  of  common  law  by  the  Common 
Law  Procedure  Act,  and  the  reduction  of  the  profits  of  that 
branch  of  their  business;  that  the  only  branch  of  the  profes- 
sion in  which  the  defendant  considered  the  said  William  Henry 
Pargeter  deficient,  was,  chancery ;  but  that,  with  that  exception, 
considering  the  nature  of  the  plaintiff's  business,  the  defendant 
thought  the  plaintiff  would  find  the  said  William  Henry  Pargeter 
very  useful,  and  that  the  defendant)  recommended  the  plaintiff  to 
try  the  said  William  Henry  Pargeter;  and  the  defendant  then 
knowingly  suppressed  and  concealed  from  the  plaintiff  the  fact  that 
the  said  William  Henry  Pargeter  had  been  (dismissed  from  the 
employment  of  the  defendant  and  his  said  partners  on  account  of 
the  dishonesty  of  the  said  WilUam  Henry  Pargeter) :  By  means 
and  in  consequence  of  which  said  false  representations  and  asser- 
tions of  the  defendant,  the  plaintiff,  believing  and  relying  on  the 
truth  of  the  said  representations  and  assertions,  and  not  knowing 
or  believing  to  the  contrary,  and  induced  thereby,  took  the  said 
William  Henry  Pargeter  into  his,  the  plaintiff's,  employ  as  clerk  in 
the  plaintiff's  said  business,  and  the  said  William  Henry  Pargeter 
entered  upon  the  said  employ,  and  continued  for  some  time  therein : 
Whereas,  in  fact,  as  the  defendant  at  the  time  of  making  the  said 
representations  and  assertions  well  knew,  (the  principal  reason  of 
the  said  William  Henry  Pargeter  having  left  the  said  employ  of  the 
defendant  and  his  said  partners,  was  not  the  reason  so  assigned, 
represented,  and  asserted  by  the  defendant;  and  whereas,  as  the 
defendant  at  the  time  of  making  the  said  representations  and  asser- 
tions well  knew,  the  principal  reason  of  the  said  William  Henry 
Pargeter's  having  left  the  said  employ  *of  the  defendant  and  his       [  ♦isi  ] 
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Wilkin  said  partners,  was,  that)  the  said  William  Henry  Pargeter  had  been 
R^D.  dishonest,  and  had  committed  divers  acts  of  dishonesty :  That,  after 
the  making  of  the  said  false,  deceitfal,  and  fraudulent  representa- 
tions and  assertions,  and  before  the  commencement  of  this  suit,  the 
plaintiff  sustained  great  loss  and  damage  by  reason  of  and  in  con- 
sequence of  the  same,  in  this,  that,  after  the  plaintiff  had  taken  the 
said  Wilham  Henry  Pargeter  into  his  said  employ,  and  whilst  the 
plaintiff,  induced  by  and  relying  on  the  said  representations  and 
assertions  of  the  defendant,  was  employing  the  said  William  Henry 
Pargeter  as  aforesaid,  the  said  William  Henry  Pargeter,  in  his  said 
employ,  and  in  violation  of  his  duty  therein,  and  before  the  com- 
mencement of  this  suit,  improperly  and  fraudulently  obtained  and 
received  moneys  of  the  plaintiff,  and  improperly  and  fraudulently 
appropriated  and  applied  to  his  the  said  William  Henry  Pargeter's 
own  use  certain  moneys  of  the  plaintiff,  and  certain  moneys  which 
he  ought  to  have  paid  but  did  not  pay  to  the  plaintiff,  and  improperly 
and  fraudulently  omitted  to  apply  to  certain  purposes  for  and  on 
behalf  of  the  plaintiff  certain  moneys  which  he  ought  as  such  clerk 
to  have  applied  to  such  last-mentioned  purposes,  and  improperly 
and  fraudulently  appropriated  and  applied  to  his  the  said  William 
Henry  Pargeter's  own  use  certain  moneys  of  clients  of  the  plaintiff 
in  his  said  business,  and  for  which  the  plaintiff  was  responsible ; 
and  by  reason  of  the  premises,  the  plaintiff,  before  the  commence- 
ment of  this  suit,  wholly  lost  the  said  moneys,  and  was  damaged  to 
the  amount  of  the  same. 

The  defendant  pleaded  Not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  in 
London  in  Easter  Term  last.  The  facts  which  appeared  in  evidence 
were  as  follows :  The  plaintiff,  an  attorney,  in  November,  1852, 
[  'los  ]  wanting  a  managing  *clerk,  and  being  referred  by  one  William 
Henry  Pargeter,  who  was  desirous  of  entering  into  his  employ  in 
that  capacity,  to  the  defendant,  who  was  a  member  of  a  firm  in 
whose  service  Pargeter  had  been,  for  his  character  and  acquire- 
ments, called  upon  the  defendant,  and  asked  him, — first,  for  what 
reason  Pargeter  had  left  his  employ, — secondly,  whether  he  was 
sober, — thirdly,  whether  he  was  competent  to  be  intrusted  with  the 
conduct  of  the  plaintiff's  business  in  his  absence.  To  the  first  of 
these  questions,  the  defendant  replied,  that  Pargeter  had  left  his 
employ  in  consequence  of  the  decrease  in  the  profits  of  his  business, 
resulting  from  the  changes  introduced  by  the  Common  Law  Pro- 
cedure Act ;  to  the  second,  that  Pargeter  was  sober ;  and,  to  the 
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third,  that  he  perfectly  understood  common  law,  but  required  a  Wilkin 
good  deal  of  looking  after  in  chancery :  and  he  added,  *'  He  will  reed. 
suit  you  very  well ;  and  I  should  recommend  you  to  try  him."  Upon 
this  representation  and  recommendation  the  plaintiff  took  Pargeter 
into  his  employ,  but  was  ultimately  obliged  to  dismiss  him,  having 
discovered  that  he  had  embezzled  considerable  sums  of  money 
which  had  been  intrusted  to  him. 

It  was  proved  that  Pargeter  had  whilst  in  the  defendant's  employ 
committed  similar  acts  of  dishonesty.  But  it  appeared  that  the 
defendant  had,  out  of  consideration  for  his  wife  and  family,  and  his 
professions  of  contrition,  overlooked  his  offences,  and  continued  him 
for  some  time  in  his  employ ;  and  that  he  was  ultimately  discharged 
for  the  reason  which  the  defendant  had  assigned. 

The  plaintiff's  counsel  thereupon  applied  that  the  declaration 
might  be  amended,  by  striking  out  the  parts  within  brackets,  and 
inserting  therein,  in  place  of  the  words  **  dismissed  from  the 
employment  of  the  defendant  and  his  said  partners  on  account  of 
the  dishonesty  of  the  *said  William  Henry  Pargeter,"  the  following  [  *196  ] 
words,  ''  while  in  the  employment  of  the  defendant  and  his  said 
partners,  guilty  of  dishonesty." 

The  learned  Judge,  after  some  consideration,  declined  to  allow  the 
proposed  amendment ;  and,  being  of  opinion,  that,  upon  the  record 
as  it  stood,  there  was  no  evidence  to  support  the  declaration,  he 
directed  the  jury  to  find  a  verdict  for  the  defendant. 

Byles,  Serjt.,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  learned  Judge  had  improperly  refused 
to  allow  the  declaration  to  be  amended,  and  that  there  was 
evidence  to  go  to  the  jury  in  support  of  the  declaration  as  it  stood ; 
citing  Foster  v.  Charles  (1).  He  also  moved  substantively  for  an 
amendment  under  the  15  &  16  Vict.  c.  76,  s.  222. 

Watson  and  Lush  now  showed  cause : 

There  was  no  evidence  to  support  the  declaration  as  it  stands. 
The  gravamen  is,  that  the  defendant  falsely  represented  to  the 
plaintiff  that  the  principal  reason  of  Pargeter  having  left  the 
employ  of  the  defendant  and  bis  partners,  was,  the  alteration  in  the 
practice,  and  the  consequent  reduction  of  profits,  and  suppressed 
the  fact  that  Pargeter  had  been  dismissed  on  account  of  dishonesty. 
It  appeared  that  Pargeter  had  in  fact  been  guilty  of  dishonesty 
whilst  in  the  employ  of  the  defendant  and  his  partners.    But  there 

(1)  31  R  R.  453  (4  Moo.  &  P.  61,  741 ;  6  Bing.  396;  7  Bing.  105). 
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Wilkin      was  DO  evidence  that  that  was  the  ground  of  his  dismissal.    On  the 
Reed.        contrary,  it  distinctly  appeared  that  his  offence  had  been  condoned, 
and  that  he  continued  in  the  employ  for  a  considerable  period 
afterwards,  and  was  in  truth  discharged  for  the  reason  which  the 
defendant  assigned. 
[  197  ]  Then,  as  to  the  amendment.    *    *     The  amendment  here  sought 

was  not  justified  by  the  facts,  and  would  not,  if  allowed,  conduce  to 
the  determination  of  the  real  question  in  controversy  between  the 
parties. 

[  *198  ]  (Jervis,  Gh.  J. :  Assuming  that  Pargeter  had  *been  guilty  of  the 

dishonesty  alleged,  the  omission  to  mention  it  to  the  plaintiff  was 
no  cause  of  action.) 

Clearly  not. 

(Gresswell,  J. :  Many  cases  might  be  supposed  where  it  would 
not  only  be  unnecessary,  but  cruel  and  unjustifiable,  to  disclose  a 
sin  of  which  the  clerk  had  repented,  and  for  which  he  had  obtained 
forgiveness.) 

There  is  no  matter  in  controversy  between  these  parties  except  that 
which  the  declaration  discloses,  viz.  whether  or  not  the  defendant 
was  guilty  of  a  fraudulent  misrepresentation.  The  plaintiff,  having 
failed  to  substantiate  that  charge,  now  seeks  to  substitute  another, 
viz.  whether  the  defendant  was  guilty  of  a  fraudulent  suppression 
of  a  fact  which  he  was  bound  to  disclose.     *     *     * 

[  201  ]  Couch  (with  whom  was  Byles,  Serjt.),  in  support  of  the  rule : 

That  which  took  place  between  the  parties  when  the  representa- 
tion complained  of  was  made,  was  this, — The  plaintiff,  who  from 
having  recently  met  with  a  severe  accident  was  not  able  to  give 
much  personal  attention  to  business,  was  desirous  of  hiring  a  clerk 
on  whom  he  might  place  reliance.  The  mere  fact  of  his  going  to 
the  defendant  under  such  circumstances  should  have  induced  the 
latter,  even  if  no  inquiry  was  specifically  made  as  to  Pargeter's 
character  for  honesty,  to  say  something  upon  the  subject.  The  fact 
of  the  plaintiff's  inquiries  being  limited  to  the  cause  of  Pargeter's 
dismissal,  his  sobriety,  and  his  capacity  for  business,  did  not  justify 
the  defendant  in  abstaining  from  communicating  to  him  that 
Pargeter  had,  whilst  in  his  employ,  been  guilty  of  dishonesty. 
There  was  evidence,  therefore,  to  go  to  the  jury  upon  the  declaration 
[  *202  J       as  originally  ^framed.    It  alleges  that  the  defendant,  intending  to 


VOL.  c]  1854.    C.  P.     15  C.  B.  202  -203.  817 

deceive  and  defraud  the  plaintiff,  and  to  induce  him  to  employ  Wilkin 
Pargeter  as  his  clerk,  falsely,  deceitfully,  and  fraudulently  (omitting  rekd. 
the  allegations  as  to  the  supposed  cause  of  dismissal,  and  as  to 
professional  ability  of  the  clerk),  recommended  the  plaintiff  to  try 
Pargeter.  The  argument  on  the  other  side  seeks  to  narrow  that 
into  a  recommendation  of  the  party  on  the  score  of  his  attainments, 
irrespective  of  his  moral  qualities. 

(Jbbvis,  Gh.  J. :  The  gravamen  is,  that  the  defendant  suppressed 
and  concealed  the  fact  that  Pargeter  had  been  dismissed  from  his 
employ  on  account  of  dishonesty.  And  it  was  proved  that  the  only 
ground  of  his  dismissal  was,  the  diminution  of  profits  on  account  of 
the  altered  practice  of  the  Courts.) 

Assuming  that  an  amendment  was  necessary,  that  which  was  asked 
was  clearly  an  amendment  within  the  intention  of  the  statute,  and 
one  which  the  learned  Judge  was  bound  to  make.    *    *    * 

Jbrvis,  Ch.  J. :  [  203  ] 

As  we  are  all  of  opinion  that  the  rule  must  be  discharged  on  the 
other  grounds,  it  is  unnecessary  to  enter  into  any  discussion  as  to 
whether  or  not  the  decision  of.  the  Judge  at  Nisi  Prius  upon  the 
15  &  16  Vict.  c.  76,  s.  222,  is  reviewable  by  the  Court.  That 
question  presents  some  difficulty;  and,  if  it  had  been  necessary 
to  determine  it,  I  for  one  should  have  been  glad  to  hear  what 
could  be  said  in  support  of  the  affirmative,  and  probably  should 
have  desired  time  to  consider.  I  do  npt  think  that  this  rule  can 
be  sustained  upon  either  of  the  grounds  upon  which  it  was  moved. 
In  the  first  place,  it  has  been  insisted  that  there  was  evidence 
enough  to  support  the  declaration  as  it  originally  stood.  If  you 
strike  out  of  the  declaration  that  which  was  disproved,  viz.  the 
allegation  that  the  defendant  falsely  and  fraudulently  represented 
that  the  decrease  of  business  was  the  ground  of  Pargeter's  discharge, 
and  that  he  knowingly  suppressed  and  concealed  from  the  plaintiff 
the  fact  that  Pargeter  had  been  dismissed  on  account  of  dishonesty, — 
enough  does  not  remain  to  give  a  cause  of  action.  The  represen- 
tation the  falsehood  of  which  is  relied  on,  turned  out  to  be  true. 
The  recommendation  to  try  Pargeter,  is  not  the  gravamen  of  the 
charge.  Then,  it  is  further  contended  that  my  brother  Maule 
unduly  exercised  the  discretion  vested  in  him  by  the  statute,  in 
refusing  to  allow  an  amendment  to  be  made.  I  think  there  is  no 
pretence  for  saying  that.    *    *    * 
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Wilkin       Maulb,  J. : 

r. 
beed.  I  thought  at  the  trial,  and  I  think  still,  that  the  amendment 

^  ^^*  -'  asked  for  was  one  which  ought  not  to  be  allowed.  It  appeared  to 
me  to  be  plain  from  the  pleadings  and  the  evidence,  as  well  as 
from  the  opening  of  the  plaintiff's  counsel,  that  the  question  in 
controversy  between  the  parties  was,  whether  or  not  the  defendant 
had  truly  represented  to  the  plaintiff  that  Pargeter  had  been  dis- 
missed from  his  service  on  account  of  the  decrease  of  business.  That 
was  the  question,  and  the  only  question  in  controversy :  according 
as  that  representation  was  true  or  false,  the  plaintiff  would  fail  or 
succeed.     This  clearly  could  not  be  a  case  for  amendment  under 

[  206  ]       any  statute  but  the  last    *    *    I  therefore  think  the  decision  right. 

Grbsbwbll,  J. : 

I  am  of  the  same  opinion.  Without  entering  into  the  much 
vexed  question  as  to  the  power  of  the  Court  to  review  the  decision 
of  a  Judge  refusing  to  allow  an  amendment,  I  am  clearly  of 
opinion  that  the  amendment  asked  for  upon  this  occasion  was 
properly  refused,  inasmuch  as  it  sought  to  introduce  a  matter 
which  was  not  in  controversy  between  the  parties  at  the  time. 

Crowdbr,  J.  : 

I  am  of  the  same  opinion  upon  both  points.     There  was  nothing 

whatever  to  go  to  the  jury  upon  the  declaration  as  originally 

framed.    All  the  material  allegations  were  disproved.    Then,  as 

to  the  proposed  amendment    *    *    it  is  enough  to  say  that  it  was 

not  a  matter  in  controversy.     ♦    ♦    ♦ 

Rvle  discharged. 


1864.  FEEET  V.  HILL  (1). 

May29,         ^^^  ^  ^  207—228 ;  S.  0.  2  0.  L.  E.  186;  23  L.  J.  0.  P.  185 ;   18  Jur.  1014  ; 
|-  207  ]  2  W.  E.  493 ;  23  L.  T.  O.  S.  158.) 

A.  procured  B.  to  grant  him  a  lease  of  premises,  by  means  of  a  false 
representation  that  he  intended  to  carry  on  a  certain  lawful  trade  therein. 
Haying  obtained  possession,  A.  converted  the  premises  into  a  common 
brothel,  whereupon  B.  forcibly  expelled  him :  Held,  that  A.  might  main- 
tain ejectment,  the  fraudulent  misrepresentation,  and  the  subsequent 
illegal  use  of  the  premises,  not  being  sufficient  (at  law)  to  avoid  the  lease. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession 
of  rooms  on  the  second  floor  of  a  house  No.  2,  Jermyn  Street,  of 

(1)  Taylor  v.   Chester  (1869)  L.  E.      225 ;  Fisher  y.  Tally  {ISIS)  ^  App,  Cob. 
4  a   B.   309,  314,  38  L.  J.    Q.   B.      627,  639,  47  L.  J.  P.  C.  59. 
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which  the  plaintiff  had  been  dispossessed  under  the  circumstances       febbt 
hereinafter  disclosed.  ili'll. 

The  cause  was  tried  before  Growder,  J.,  at  the  second  sitting  for 
Middlesex  in  Easter  Term  last.  The  facts  were  as  follows :  In  the 
month  of  February,  1853,  the  plaintiff  applied  to  the  defendant  to 
let  him  certain  apartments  in  the  house  in  question,  which  belonged 
to  the  defendant,  representing  that  he  wanted  them  for  the  purpose 
of  carrying  on  therein  the  business  of  a  perfumer,  and  referring  for 
his  character  and  circumstances  to  a  French  gentleman  named 
Pilon.  In  answer  to  inquiries  made  of  him,  M.  Pilon  stated  that 
he  had  known  Feret  for  about  four  years,  that  he  believed  him  to 
be  a  respectable  man,  and  that  he  carried  on  the  perfumery 
business.  The  defendant  thereupon  consented  to  accept  the 
plaintiff  as  tenant  of  the  rooms  in  question ;  and  an  agreement  was 
drawn  up  and  signed  by  both  parties.  This  agreement  was  dated 
the  1st  of  March,  1858,  and  it  was  thereby  stipulated  that  the 
plaintiff  should  take  *and  the  defendant  let  the  rooms  to  the  [  *208  ] 
plaintiff  at  the  yearly  rent  of  80Z.,  payable  quarterly,  the  tenancy 
to  be  determinable  by  a  three  months*  notice  in  writing. 

The  plaintiff  was  accordingly  let  into  possession :  but,  instead  of 
carrying  on  the  business  of  a  perfumer,  he  converted  the  premises 
into  a  common  brothel ;  whereupon  the  defendant  gave  the  plaintiff 
notice  to  quit  forthwith,  and,  upon  his  refusal  to  do  so,  forcibly 
expelled  him. 

On  the  part  of  the  defendant,  it  was  submitted,  that,  inasmuch 
as  the  facts  showed  that  the  plaintiff  had  hired  the  premises  for 
the  purpose  of  using  them  for  an  immoral  and  illegal  purpose,  the 
agreement  was  altogether  void;  and,  further,  that  the  defendant 
had  been  induced  by  the  plaintiff's  false  representation  to  enter 
into  the  contract,  and  therefore  was  justified  in  rescinding  it. 

Evidence  was  then  offered  on  the  part  of  the  defendant, — with  a 
view  to  show  that  the  plaintiff  was  a  disreputable  character, — that 
he  had  been  charged  twice  before  a  magistrate,  once  with  having 
committed  an  indecent  assault  upon  a  policeman,  and  once  with 
having  been  found  in  a  common  gaming-house,  upon  which  latter 
occasion  he  was  fined  40^.  This  evidence  was  objected  to  on  the 
part  of  the  plaintiff,  and  the  learned  Judge  thought  it  inadmissible; 
but,  the  defendant's  counsel  strenuously  urging  it,  his  Lordship 
received  it. 

Two  questions  were  left  to  the  jury, — first,  whether  the  plaintiff, 
at  the  time  he  hired  the  apartments,  intended  to  use  them,  or  to 
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FsBET       permit  them  to  be  used,  for  an  immoral  or  illegal  purpose, — 
H^L.       secondly,  whether  he  had  induced  the  defendant  to  let  them  to 
him,  by  fraud  and  misrepresentation. 

The  jury  found  both  those  questions  in  the  affirmative;  and 
accordingly  the  learned  Judge  (though  he  thought  the  facts  proved 
[  *20»  ]  afforded  no  defence  to  the  action)  ^directed  a  verdict  to  be  entered 
for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter 
the  verdict  for  him,  if  the  Court  should  be  of  opinion  that  the 
agreement  was  valid,  notwithstanding  the  facts  found  by  the  jury. 

Massey  Dawson  in  due  course  obtained  a  rule  nisi  accordingly, 
and  also  for  a  new  trial  on  the  ground  of  the  improper  reception  of 
the  evidence  collaterally  affecting  the  plaintiff's  character. 

Montagu  Chambers  and  Raymond^  on  a  former  day  in  this  Term, 
showed  cause : 

As  to  the  admissibility  of  the  evidence  as  to  the  plaintiff's 
character, — the  plaintiff  must  have  known  his  own  antecedents. 

(Crowdbr,  J. :  The  evidence  was  clearly  inadmissible.) 

The  evidence  was  offered  for  the  purpose  of  showing  that  the 
representations  made  by  the  plaintiff  as  to  his  character,  and  as  to 
the  business  he  meant  to  carry  on  upon  the  premises,  were  false. 
He  is  responsible  for  the  statements  made  by  Pilon,  to  whom  he 
referred  the  defendant. 

(Maulb,  J. :  You  would  say  that  the  plaintiff,  knowing  his  own 
infamy,  was  guilty  of  fraud  in  referring  to  a  man  who  did  not: 
Comfoot  V.  Fowke  (l).) 

The  main  point  is,  whether  the  conduct  of  the  plaintiff  did  not 
render  the  agreement  absolutely  void. 

(Williams,  J. :  The  estate  passed  by  the  agreement.  I  do  not 
see  how  it  got  back.) 

In  order  to  entitle  him  to  maintain  this  action,  the  plaintiff  must 
show  that  the  legal  right  to  the  possession  of  the  premises  in 
question  was  withdrawn  from  the  defendant ;  and  that  he  can  only 
do  by  showing  a  legal  agreement  transferring  it  to  himself.  The 
evidence  showed  that  the  agreement  was  obtained  by  fraud  and 

(1)  55  E.  R.  655  (6  M.  &  W.  358). 
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miflrepresentation,  and  for  a  purpose  which  rendered  it  a  perfect       Febet 
nullity. 


V, 

Hill. 

(Maule,  J. :  The  agreement,  if  void  at  all,  was  void  at  the  election 
of  *the  defendant,  provided  he  intimated  his  election  with  proper  [  'sio  ] 
promptness.  Suppose  he  had  accepted  rent  from  the  plaintiff  after 
he  had  become  aware  of  the  sort  of  use  the  plaintiff  was  making  of 
the  rooms,  no  doubt  he  would  be  precluded  from  his  right  of 
declaring  the  contract  void.) 

Where  an  agreement  is  contrary  to  law  or  to  public  policy,  and 

both  parties  concur  in  the  illegal  intention,  it  is  absolutely  void, 

and  cannot  be  enforced.    In  Ritchie  v.  Smith  (i)  it  was  held  that 

an  agreement  entered  into  for  the  purpose  of  enabling  one  of  the 

parties  to  it  to  contravene  a  statute  passed  for  the  protection  of 

public  morals, — as,  to  enable  an  unlicensed  person  to  sell  exciseable 

liquors,  contrary  to  the  9  Geo.  lY.  c.  61, — is  illegal  and  incapable 

of  being  enforced  in  a  court  of  law.    *    *    That  case  shows,  that,       [  2ii  ] 

if  the  defendant  had  been  party  to  the  illegality  here  complained 

of,  he  could  not  have  recovered  rent  from  the  plaintiff. 

( Jebvis,  Gh.  J. :  Gould  he  turn  him  out  ?) 

The  question  arose  in   The    Oas-Light   and    Coke    Company   v. 
Turner  (2).    *    *    Here,  the  plaintiff  by  this  action  is  expressly       [  213  ] 
seeking  to  enforce  the  illegal  contract.    These  cases  show,  that, 
where  both  are  parties  to  the  illegal  object,  the  agreement  is  void. 
Here,  one  party  is  innocent. 

(Jbbvis,  Gh.  J. :  The  difficulty  is,  that  the  agreement  was  not  void 
at  the  time  of  its  execution.) 

It  is  submitted  that  it  was  void  ab  initio. 

(Maulb,  J. :  The  objection  here  is,  not  that  this  was  an  illegal 
agreement,  as  in  some  of  the  cases  cited :  the  ground  is,  that  the 
plaintiff  made  a  false  representation  to  the  defendant,  but  for  which 
false  representation  the  defendant  would  not  have  entered  into  the 
agreement;  and  so  the  defendant  is, — upon  the  principle  upon 
which  we  acted  in  Evans  v.  Edmonds  (s), — entitled  to  say  that  it  is 
not  his  agreement.    Suppose  a  man,  when  proposing  to  hire  a 

(1)  77  E.  E.  369  (6  0.  B.  462).  CL  64  E.  E.  808  (6  Bing.  N.  0.  324))'. 

(2)  5  Bing.  N.  0. 666  (affinned  in  Ex.         (3)  93  E.  E.  732  (13  0.  B.  777). 
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febkt  hoase  of  bufiiness,  falsely  represents  that  he  does  not  intend  to  melt 
Hill  tallow,  or  to  carry  on  any  other  offensive  or  noisy  trade ;  or  a  man 
about  to  hire  a  furnished  house  represents  to  the  landlord  that  he 
has  no  children,  and  it  turns  out  that  he  has  a  dozen ;  although 
there  is  nothing  illegal  in  melting  tallow  or  having  a  dozen  children, 
and  the  contract  is  silent  on  the  subject, — ^you  would  contend  that 
the  whole  transaction  is  so  tainted  by  the  fraudulent  representation 
as  to  be  absolutely  void.  If  the  plaintiff's  intention  to  devote  the 
premises  to  an  immoral  use  avoids  the  contract,  no  abandonment 
[  *214  ]      of  that  intention  before  taking  ^possession  would  set  it  up  again.) 

That  difficulty  could  hardly  arise, — seeing  that  it  is  only  from  the 
subsequent  conduct  of  the  plaintiff  that  the  prior  intention  is 
inferred. 

(Jbbvis,  Gh.  J. :  You  do  not  contend  that  the  bare  intention  in 
the  mind  of  the  plaintiff  would  avoid  the  contract  ?) 

No :  it  is  not  necessary  to  urge  the  argument  so  far.  The  jury 
have  found  that  the  plaintiff  made  the  contract  with  the  express 
intention  to  use  the  premises  for  the  purposes  of  a  brothel,  and 
that  he  carried  that  intention  into  effect.  [They  cited  Frogmorton 
d.  Fleming  v.  8cott{\\  Holman  v.  Johnson  (2),  Fivaz  v.  Nicholls  (8),  and 
[  216  ]  CoUmm  V.  Patmore  (4).]  Suppose  a  man  contracts  for  the  purchase 
of  a  quantity  of  gunpowder,  intending  to  ship  it  for  the  use  of  a 
power  at  war  with  this  country, — would  not  the  seller  be  justified 
in  refusing  to  perform  his  contract,  upon  discovering  such  illegal 
intention  ?  or,  in  other  words,  would  not  the  contract  be  void  ? 
There  is  no  pretence  for  sayiug  that  the  verdict  was  not  fully 
warranted  by  the  evidence. 

Massey  Dawson  and  Gifard,  in  support  of  the  rule : 

There  must  at  all  events  be  a  new  trial,  on  the  ground  that 
inadmissible  evidence  was  received. 

(Jervis,  Gh.  J. :  The  object  was,  to  show  that  the  plaintiff  had 
been  guilty  of  fraud  in  giviug  a  reference  to  one  whom  he  knew  to 
be  ignorant  of  his  real  character.) 

The  evidence  as  to  the  charge  before  the  magistrate,  and  as  to 
the  gaming-house  transaction,  was  altogether  irrelevant  and 
inadmissible. 

(1)  6  E.  E.  477  (2  Eaat,  467).  (3)  69  E.  E.  614  (2  0.  B.  601). 

(2)  Cowp.  341,  343.  (4)  40  E.  E.  493  (1  Gr.  M.  &  E.  73). 
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(Jervis,  Ch.  J. :  There  can  be  no  doubt  about  that.  The  real  Fkret 
question  is,  whether  or  not  there  was  such  a  degree  of  fraud  in  the  hi^i,. 
obtaining  of  the  contract,  as  to  render  it  void.) 

(Crbsswbll,  J. :  If  the  plaintiff  wilfully  misrepresented  to  the 
defendant  the  purpose  for  which  he  required  the  premises,  and  so 
induced  the  latter  to  enter  into  the  contract, — does  that  amount  to 
such  a  fraud  as  will  avoid  it  ?) 

Assuming  that  the  plaintiff  did  use  the  premises  in  the  way  sug- 
gested, how  does  that  avoid  the  lease  ?  The  moment  the  lease  was 
^executed,  and  the  plaintiff  let  into  possession  under  it,  he  had  a  [  *217  ] 
vested  interest,  of  which  no  previous  concealed  intention  on  his  part 
to  devote  the  premises  to  an  illegal  or  immoral  purpose  could  divest 
him.  This  is  an  attempt  to  introduce  for  the  first  time  into  the 
law  of  contracts,  a  new  ground  of  forfeiture.  The  authorities 
referred  to  in  Selwyn's  Nisi  Prius,  Vol.  I.,  p.  62  (11th  edit.), 
point  out  clearly  the  sort  of  illegality  which  avoids  a  contract. 
[They  also  referred  to  Chitty  on  Contracts,  pp.  674,  575.]  In  Co. 
Litt.  206  b,  it  is  said :  *^  It  is  commonly  holden,  that,  if  the 
condition  of  a  bond,  &c.,  be  against  law,  that  the  bond  itself  is 
void.  But  herein  the  law  distinguisheth  between  a  condition 
against  law  for  the  doing  an  act  that  is  malum  in  «e,  and  a  con- 
dition against  law  that  concerneth  not  anything  that  is  malum  in 
86,  but  therefore  is  against  law  because  it  is  either  repugnant  to 
the  State,  or  against  some  maxim  or  rule  of  law.  And  therefore 
the  common  opinion  is  to  be  understood  of  conditions  *against  law  [  ♦2i9] 
for  the  doing  of  some  act  that  is  malum  in  se ;  and  yet  therein  also 
the  law  distinguisheth.  As,  if  a  man  be  bound  upon  condition 
that  he  shall  kill  J.  S.,  the  bond  is  void.  But,  if  a  man  make  a 
feoffment  upon  condition  that  the  feoffee  shall  kill  J.  S.,  the  estate 
is  absolute,  and  the  condition  void."  It  is  difficult  to  reconcile  that 
passage, — which  was  cited  and  not  repudiated  in  The  Gas-Light  and 
Coke  Company  v.  Turner ^ — with  a  decision  adverse  to  the  plaintiff 
on  this  occasion. 

(Cbesswell,  J. :  Assume  the  contract  entered  into  for  an  illegal 
purpose,  and  no  possession  given,  could  the  plaintiff  have  compelled 
the  defendant  to  let  him  into  possession  ?) 

No. 

21—2 
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febet  (Crbsswbll,  J. :  Why  not?    la  it  a  contract,  or  is  it  not?) 

V, 

Hill. 

It  is  undoubtedly  a  contract. 

(Grbsswell,  J. :  If  so,  vfhy  may  not  the  plaintiff  maintain  an 
action  for  the  breach  of  it  ?) 

Because  be  would  then  be  in  the  position  of  a  man  seeking  the  aid 
of  the  Court  to  enable  him  to  do  an  illegal  act. 

(Maule,  J.:  You  would  contend  that  the  landlord's  option  is 
gone  by  the  execution  of  the  contract  by  letting  the  lessee  into 
possession.) 

That  is  precisely  the  argument  which  is  sought  to  be  presented  to 
the  Court. 

(Cresswell,  J. :  If  the  defendant  was  induced  to  sign  the  lease 
by  a  fraudulent  representation  of  the  intended  lessee,  does  his 
signature  constitute  any  contract  at  all  ? 

Maule,  J. :  There  is  much  difficulty  in  saying,  that,  where  the 
party  meant  to  sign  the  very  paper  he  did  sign,  the  circumstance 
of  his  signature  having  been  obtained  by  means  of  a  fraudulent 
representation  will  enable  him  to  repudiate  the  contract,  after  he 
has  once  determined  his  option  by  giving  the  other  party  possession 
under  it.) 

"  It  is  much  better,"  as  is  observed  by  Parke,  B.,  in  delivering  the 
judgment  of  the  Court  in  HaH  v.  Windsor  (i),  "  to  leave  parties  in 
every  case  to  protect  their  interests  themselves  by  proper  stipula- 
tions ;  and,  if  they  really  mean  a  lease  to  be  void  by  reason  of  any 
[  ^220  ]  unfitness  *in  the  subject  for  the  purpose  intended,  they  should 
express  that  meaning."  Whence  the  necessity  for  inserting  special 
covenants  in  leases,  not  to  use  the  premises  in  a  particular  manner, 
if  the  mere  illegal  use  of  them  will  avoid  the  lease  ? 

(Maule,  J. :  The  covenants  you  allude  to  are  covenants  restrain- 
ing the  lessee  from  carrying  on  particular  trades  not  illegal  in 
themselves.) 

Assuming  that  there  was  misrepresentation,  it  is  in  a  matter  that 
is  quite  collateral  to  the  contract.     [They  cited  Emanuel  v.  Dane  (2), 

(1)  67  B.  E.  266  (12  M.  &  W.  68,  88).  (2)  3  Camp.  299. 
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Mason  v.  Ditchbourne  (i),  and  Edwards  v.  Broion  (2).]     The  agree-       Fkbbt 
ment  having  been  mide,  and  the  plaintiff  once  let  into  possession        hill. 
under  it,  and  so  having  become  seised  of  the  term, — how  can  his       [  222  ] 
legal  interest  in  the  term  be  affected  by  some  antecedent  collateral 
fraud  ? 

Jebvis,  Ch.  J. : 

I  mnst  confess  I  have  entertained  considerable  doubt  daring  the 
coarse  of  the  discussion;  but  the  argument  of  Mr.  Qiffard  has 
satisfied  me  that  this  rule  ought  to  be  made  absolute.  It  is 
unnecessary  to  pronounce  any  opinion  upon  some  of  the  points 
which  have  been  suggested.  In  the  first  place,  it  was  urged  that 
certain  evidence  as  to  a  criminal  charge  made  against  the  plaintiff 
before  a  magistrate,  and  as  to  his  having  been  fined  for  being  found 
in  a  common  gaming-house,  which  was  offered  for  the  purpose  of 
depreciating  the  plaintiff's  character,  was  improperly  admitted. 
And,  further,  it  was  said  that  there  was  no  evidence  in  this  case  of 
fraud.  I  incline  to  think  the  evidence  alluded  to  was  inadmissible : 
and  I  think  there  was  abundant  evidence  of  fraud.  But  it  is 
unnecessary  to  give  any  *distinct  decision  upon  either  of  those  C  *223  ] 
points,  because  I  am  of  opinion,  that,  assuming  the  evidence  in 
question  to  have  been  properly  received,  and  assuming  that  the 
plaintiff  was  guilty  of  a  fraudulent  misrepresentation  when  he  said 
that  his  object  in  taking  the  premises,  was,  that  he  might  carry  on 
therein  the  perfumery  business,  when  he  really  intended  to  devote 
them  to  the  infamous  purpose  to  which  the  jury  found  he  intended 
to  devote  them  and  did  devote  them,  the  plaintiff  still  is  entitled  to 
recover  in  this  action.  Mr.  Raymond  contended  that  an  agreement 
to  let  apartments  to  be  used  by  the  tenant  for  immoral  purposes,  is 
an  illegal  and  void  agreement ;  that  the  defendant  was  justified  in 
forcibly  evicting  the  plaintiff  the  moment  he  discovered  the  improper 
use  he  was  making  of  the  apartments ;  and  that,  if  we  hold  the 
plaintiff  entitled  to  recover,  and  so  reinstate  him  in  the  possession, 
we  shall  be  lending  our  aid  to  the  enforcing  an  agreement  that  is 
tainted  with  fraud  and  illegality.  I  thought  at  first  that  that 
argument  presented  the  true  view  of  the  case.  But  the  argument 
of  Mr.  Oiffard  has  convinced  me  that  the  real  question  is,  whether, 
the  agreement  having  been  made,  and  the  term  vested  in  the  plain- 
tiff, and  the  plaintiff  having  been  once  let  into  possession,  the  estate 
has  not  so  passed  as  to  prevent  its  being  divested  by  a  collateral 
(1)  1  Moo.  &  Bob.  160.  (2)  3d  B.  B.  720  (1  Ci*.  &  J.  307). 
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feret  fraud.  There  can  be  no  donbt  whatever  that  the  defendant  intended 
Bihu  ^  do»  ^^^  ^  ^^^^  ^^^  ^0,  everything  that  was  requisite  to  constitate 
a  valid  lease.  He  executed  the  instrument, — an  instrument  suffi- 
cient for  the  purpose  of  conveying  the  term, — well  knowing  its 
effect ;  and  he  delivered  possession  of  the  premises  to  the  plaintiff, 
with  the  intention  of  passing  the  term  to  him,  if  any  were  created 
by  the  instrument.  What  is  there  to  avoid  that,  or  to  divest  the 
plaintiff  of  the  interest  which  has  passed  to  him  ?  The  defendant 
seeks  to  dispossess  the  plaintiff,  not  by  reason  of  any  misrepresenta- 
[  *224  ]  tion  as  to  the  legal  effect  of  *the  contract  he  was  entering  into,  but 
because  the  plaintiff,  at  the  time  of  the  negotiation  for  the  lease, 
represented  (falsely,  it  may  be,)  that  he  was  about  to  use  the 
premises  for  a  particular  purpose.  That  was,  as  Mr.  Giffard  justly 
observes,  a  representation  as  to  something  altogether  collateral  to 
the  contract.  I  do  not  think  that  the  immoral  intention  in  the 
mind  of  the  plaintiff  at  the  time,  or  the  immoral  use  made  by  him 
of  the  premises  after  he  got  possession,  can  have  any  effect  at  all 
upon  the  validity  of  the  contract.  In  the  cases  relied  on  for  the 
defendant,  the  aid  of  the  Court  was  invoked  to  enforce  a  contract 
which  was  either  contrary  to  public  policy  or  contrary  to  some 
statute.  Thus,  in  Ritchie  v.  Sviith  (l),  the  plaintiff  was  seeking  to 
enforce  the  payment  of  rent  under  an  agreement  which  was  an 
express  violation  of  a  positive  law.  So,  in  The  Oas-Light  Company 
V.  Turner  (2),  there  was  not,  as  here,  a  mere  intention  on  one  side 
to  do  an  illegal  act,  but  the  lease  which  the  plaintiffs  were  seeking 
to  enforce  was  executed  by  both  parties  for  the  express  purpose  of 
carrying  into  effect  something  which  was  prohibited  by  law.  Here, 
the  lease  upon  the  face  of  it  is  a  perfectly  valid  one.  A  bare  inten- 
tion such  as  is  shown  here  is  not  enough  to  avoid  it.  The  defen- 
dant intended  to  demise  the  premises  to  the  plaintiff,  and  he  did 
all  he  could  to  carry  that  intention  into  effect.  The  plaintiff  entered 
under  that  demise,  and  became  possessed  of  the  term.  I  therefore 
think  his  title  to  maintain  this  ejectment  cannot  be  impeached  in 
a  court  of  law. 

Maulb,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  is  not  calling  upon  the 
Court  to  enforce  any  agreement  at  all.  The  agreement  was  an 
agreement  on  the  part  of  the  defendant  to  demise  certain  premises 

(1)  77  B.  R.  369  (6  C.  B.  p.  462).  and  54  R.  B.  808  (6  Bing.  N.  C.  324; 

(2)  6  Bing.  N.  C.  666;  7  Scott,  779;      8  Scott,  609). 
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to  the  plaintiff  *for  a  given  term.    When  the  instrument  was  exe-       Fbrbt 
cuted,  and  possession  was  given  under  it,  it  received  its  full  effect :        hilu 
no  aid  of  a  court  of  justice  was  required  to  enforce  it.    This  action      [  *225  ] 
of  ejectment  is  brought,  not  for  the  purpose  of  enforcing  the  agree- 
ment, but  the  plaintiff  asks  the  Court  to  afford  him  a  remedy  against 
one  who  has  extruded  him  from  a  lawful  possession.    There  is, 
therefore,  a  manifest  distinction  between  this  case  and  those  where 
the  Court  was  called  upon  to  assist  the  plaintiff  in  enforcing  an 
agreement  the  object  of  which  was  to  do  an  illegal  act,  as  in  Ritchie 
V.  Smith.    In  that  case  both  plaintiff  and  defendant  were  parties  to 
an  agreement,  the  very  object  and  intention  of  which  was,  to  enable 
one  of  them  to  commit  an  infraction  of  the  law.    If  the  Court  there 
had  refused  to  listen  to  the  defence,  they  would  have  been  helping 
the  plaintiff  to  enforce  something  which  lay  in  contract,  viz.,  the 
payment  of  rent,  when  both  parties  to  the  agreement  were  intending 
to  apply  the  premises  to  an  illegal  purpose :  the  plaintiff  was  seeking 
to  enforce  the  performance  of  an  illegal  agreement.    Such  also  was 
the  case  of  2'he  Gas-Light  and  Coke  Company  v.  Turner.    Here,  it  is 
said,  not  that  the  defendant  did  not  intend  to  create  the  term  and 
to  vest  the  interest  therein  in  the  plaintiff,  but  that  the  execution 
of  the  instrument  by  which  that  interest  in  the  premises  was  con- 
veyed to  the  plaintiff,  was  procured  by  means  of  a  fraudulent 
representation  as  to  the  plaintiff's  intention.    But,  however  fraudu- 
lent and  immoral  the  plaintiff's  conduct  may  have  been,  I  am  aware 
of  no  authority  which  supports  the  position  that  the  plaintiff's  title 
can  be  impeached  in  a  court  of  law  by  showing  that  the  deed  under 
which  he  claims  has  been  obtained  by  such  fraud.    I  think  it  would 
lead  to  most  inconvenient  and  mischievous  consequences,  if  we  were 
to  hold  that  a  title  once  vested  might  afterwards  be  impeached, 
on  the  ground  that  one  of  the  contracting  parties  had  been  induced 
by  a  fraudulent  representation  of  the  other  as  to  *the  uses  to  which       [  •226 1 
he  meant  to  apply  the  premises,  to  execute  the  conveyance.    The 
defendant's  proper  remedy,  if  any,  is  in  a  court  of  equity.    With 
respect,  therefore,  to  the  misrepresentation,  I  conceive  that  the 
defendant,  if  he  has  been  imposed  upon,  might  have  a  remedy 
against  the  plaintiff:  but  I  think  it  cannot  be  said  that  the  term 
did  not  pass.    As  to  the  plaintiff's  intention  at  the  time  of  the  con- 
tract,— I  think  neither  that  nor  the  use  he  made  of  the  premises 
subsequently  will  avoid  the  lease.    The  plaintiff  was  to  have  some 
locus  poenitentia :  it  is  not  to  be  presumed  that  he  will  continue  to 
do  that  which  is  unlawful. 
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Febbt       Cbesswbll,  J. : 

Pull.  I  concur  with  my  Lord  and  my  brother  Mauls  in  thinking  fchat 

this  rule  ought  to  be  made  absolute.  The  subsequent  user  of  the 
premises  for  the  illegal  and  immoral  purpose  suggested,  will  not 
avoid  the  lease :  still  less  will  the  intention  so  to  use  them.  The 
only  question  is,  whether  the  fraudulent  representation  made  for 
the  purpose  of  inducing  the  defendant  to  grant  the  lease,  will  pre- 
vent its  having  effect.  I  think  the  argument  of  Mr.  Giffard,  and 
the  cases  he  has  cited,  clearly  show  that  the  plaintiff's  misrepresenta- 
tion of  the  purpose  for  which  he  wanted  the  premises,  has  not  the 
effect  of  preventing  the  term  from  vesting  in  him. 

CfiOWDBR,   J.: 

I  am  of  the  same  opinion.  At  the  trial,  it  appeared  to  me  that 
the  cause  was  absolutely  undefended.  The  lease  was  executed  by 
the  defendant  with  full  knowledge  of  what  he  was  about.  The  only 
ground  upon  which  it  was  sought  to  be  impeached,  was,  that  the 
plaintiff  had  misrepresented  the  purpose  for  which  he  wanted  the 
premises,  and  his  intention  to  put  them  to  an  immoral  use.  I  was 
pressed  by  Mr.  Chambers  to  leave  to  the  jury  the  two  questions 
I  did  leave,  viz.,  whether  the  defendant  was  induced  by  the  plain- 
[  *227  ]  tiff's  false  representations  to  grant  him  the  lease,  *and  whether  at 
the  time  he  hired  the  premises  he  intended  to  use  them  for 
immoral  purposes.  I  thought  at  the  time,  and  I  still  think,  that 
there  was  no  defence.  It  seems  to  me  to  be  perfectly  clear,  that, 
notwithstanding  the  falsehood  of  the  plaintiff's  representations  and 
the  iniquity  of  his  intentions,  the  term  passed  by  the  lease,  an 
interest  was  created  in  the  plaintiff,  from  which  he  was  illegally 
expelled.  The  plaintiff's  fraudulent  representations  and  intentions 
led  to  an  inquiry  that  was  wholly  collateral.  The  case  is  in  no 
degree  varied  by  the  fact  that  the  plaintiff  is  seeking  by  this  action 
to  regain  the  possession  of  which  he  has  been  deprived.  He  is  not 
calling  upon  the  Court  to  aid  him  in  enforcing  or  carrying  into 
effect  an  illegal  agreement :  all  he  seeks,  is,  to  recover  the  posses- 
sion of  premises  to  which  he  is  lawfully  entitled.  His  misrepresenta- 
tion will  not  prevent  the  demise  from  taking  effect.  Suppose  the 
defendant  had,  instead  of  turning  the  plaintiff  out,  brought  an 
ejectment,  would  not  the  agreement  have  afforded  a  good  answer? 
No  case  has  been  cited  to  show  that  it  would  be  any  answer,  that 
the  lease  was  obtained  by  a  false  representation.  All  those  referred 
to  were  very  different  from  this  case :  they  were  all  cases  where  the 
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aid  of  the  Court  was  invoked  for  the  purpose  of  carrying  into  effect       Fbrbt 
an  illegal  agreement  into  which  the  parties  had  entered.    No  inten-        hilu 
tion  existing  in  the  plaintiff's  mind  could  make  the  contract  void. 
He  might  have  repented.    For  these  reasons,  I  am  of  opinion  that 
the  rule  to  enter  a  verdict  for  the  plaintiff  should  be  made  absolute. 

Rule  absolute. 

Montagu  Chambers,  for  the  defendant,  prayed  that  the  execution 
might  be  stayed,  in  order  to  give  the  defendant  an  opportunity  of 
going  to  a  court  of  equity. 

Jbbvis,  Ch.  J. :  [  228  ] 

I  do  not  see  what  power  we  have  to  do  that  which  is  asked. 
The  case  must  take  its  ordinary  course. 

The  rest  of  the  Court  concurring, 

Application  refused. 

m 

GALLOWAY  v.  KEYWOETH.  i854. 

(15  C.  B.  228—235  ;  S.  0.  2  C.  L.  B.  860;  23  L.  J.  0.  P.  218.)  May26. 

Where  a  witness  is  rejected  at  Nisi  lYius,  and  the  ruling  of  the  Judge  is         [  228  ] 
acquiesced  in  by  the  parties,  or  upheld  by  the  Court,  the  expenses  of  his 
attendance  are  not  allowed  on  taxation  as  between  party  and  party. 

So,  where  the  witness  is  rejected  by  an  arbitrator,  whether  upon  a 
sufficient  or  insufficient  ground. 

A  cause  was  called  on  at  the  Assizes,  and  referred  to  a  lay  arbitrator.  On 
the  hearing  before  him,  a  scientific  witness  was  tendered  on  the  part  of  the 
plaintiff,  and  rejected  by  the  arbitrator,  on  the  ground  that,  being  himself 
a  scientific  man,  he  did  not  need  the  witness's  assistance :  Held,  that  the 
Master,  on  taxation  as  between  party  and  party,  properly  disallowed  the 
expense  of  the  witness's  attendance  as  well  at  the  Assizes  as  before  the 
arbitrator. 

As  to  the  right  of  a  lay  arbitrator  to  avail  himself  of,  and  to  charge  for, 
professional  assistance  in  preparing  his  award, — qucere  f 

At  aU  eyents,  the  charge  must  be  reasonable. 

Where  a  lay  arbitrator  charged  fifty  guineas  for  four  meetings,  the 
Master  declined,  on  taxation  as  between  party  and  party,  to  allow  anything 
in  addition  (except  the  stamp-duty)  for  the  charges  of  an  attorney  for 
preparing  the  award  :  A  rule  to  review  refused. 

The  plaintiffs  had  erected  for  the  defendants  certain  steam- 
engine  boilers  upon  a  new  principle,  for  which  the  plaintiffs  had 
obtained  a  patent.  By  the  contract  the  plaintiffs  were  to  be  paid 
three-fourths  of  the  saying  in  fuel  effected  by  their  process  during 
the  first  five  years. 

There  was  a  plea  of  payment  into  Court ;  and  the  only  question 
in  issue  between  the  parties  was  the  amount  of  damages. 
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Galloway  The  cause  came  on  for  trial  at  the  Summer  Assizes  at  Liverpool 
Keywobth.  in  1852,  when  a  verdict  was  taken  for  the  plaintiffs,  for  the 
damages  in  the  declaration,  subject  to  a  reference  to  an  engineer. 
The  arbitrator  having  awarded  137Z.  damages  in  favour  of  the 
plaintiffs  beyond  the  sum  paid  into  Court,  the  plaintiffs  signed 
judgment,  and  on  the  24th  of  April  last  proceeded  to  tax  their 
costs.  Amongst  other  items  claimed  before  the  Master,  was  a  sum 
[  *229  ]  of  252.  2«.  for  the  attendance  of  a  witness  *named  Armstrong,  as 
well  at  Liverpool  as  before  the  arbitrator  at  Bolton;  but  whose 
evidence  the  arbitrator  declined  to  receive.  It  was  urged  that 
Armstrong,  who  was  a  boiler  engineer,  had  attended  by  the  advice 
of  counsel,  who  considered  him  a  material  and  necessary  witness 
to  prove  the  amount  of  saving  effected  by  the  plaintiffs'  invention. 
On  the  other  hand,  it  was  submitted  that  Armstrong's  evidence 
could  not  be  material  or  useful,  inasmuch  as  he  did  not  appear 
ever  to  have  seen  the  boilers  at  work.  The  Master  disallowed 
Armstrong's  expenses,  on  the  ground  that  his  evidence  had  not 
been  received  by  the  arbitrator. 

The  plaintiffs  also  claimed  a  sum  of  111.  lis.  5d.  which  they  had 
paid,  on  taking  up  the  award,  to  the  attorneys  who  had  been 
employed  by  the  arbitrator  to  draw  it.  This  sum  consisted  of 
52{.  10«.,  the  arbitrator's  charge,  and  19Z.  5a.  6d.,  the  attorneys' 
bill.  This  last  mentioned  charge  the  Master  disallowed,  with  the 
exception  of  IZ.  15«.  for  the  stamp-duty,  on  the  ground,  as  was 
alleged,  that  an  arbitrator  is  not  entitled  to  charge  for  professional 
assistance  in  preparing  his  award. 

Atherton,  in  Easter  Term  last,  moved  for  a  rule  to  show  cause 
why  the  Master  should  not  review  his  taxation  in  respect  of  these 
two  items.  He  submitted,  that,  inasmuch  as  the  charge  for  the 
attendance  of  the  scientific  witness  would  have  been  allowed  if  the 
cause  had  been  tried  before  a  jury,  there  was  no  reason  for 
excluding  it,  merely  because  the  arbitrator,  himself  a  man  of 
scientific  knowledge,  did  not  require  his  assistance. 

(Crbsswell,  J. :  The  contract  was  for  a  known  article,  and  would 
be  well  performed  by  the  delivery  of  the  articles,  and  showing  that 
they  were  patent  boilers.) 

The  only  matter  in  issue  was  the  amount  of  saving  in  fuel ;  and 

that  could  only  be  ascertained  by  actual  experiment  or  the  opinions 

r  *230  ]      of  experts.    Then,  as  to  the  costs  of  the  award,  ^where  a  lay 
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arbitrator  is  employed,  not  only  is  he  justified,  but  he  is  obliged    galloway 
to  obtain  the  assistance  of  a  professional  man  in  the  preparation    Keywobtu. 
of  his  award:  Russell  on  Awards,  204:  and  there  can  be  no 
pretence  for  saying  that  that  is  to  be  done  at  his  own  expense. 

(Jervis,  Gh.  J. :  I  certainly  never  heard  of  a  charge  for  drawing 
an  award.  The  course  here  pursued  gives  the  attorneys  a  lien 
upon  the  award  for  their  bill.  However,  as  there  must  be  a  rule 
on  the  other  point,  this  one  may  be  discussed  also;  but  I  would 
not  be  understood  as  holding  out  any  hope  of  success.) 

A  rule  nisi  having  been  granted, 

Watson  now  showed  cause : 

It  is  entirely  in  the  discretion  of  the  Master,  regard  being  had 
to  the  matters  in  issue,  and  to  the  facts  which  the  witness  is  called 
to  prove,  to  say  whether  or  not  he  is  a  material  witness.  Now, 
whether  the  plaintififs'  patent  was  a  good  one  or  not,  was  not  the 
question:  the  whole  contest  between  the  parties  was  as  to  the 
amount  of  saving  in  fuel  effected  by  the  newly  constructed  boilers 
over  the  old  ones.  That  could  be'  tested  only  by  experience.  It 
was  useless,  therefore,  to  bring  a  man  like  Armstrong,  who, 
whatever  amount  of  skill  and  scientific  knowledge  he  might  possess, 
knew  absolutely  nothing  of  the  fact. 

(Maule,  J.:  The  arbitrator  rejected  him  because  he  was 
immaterial.  He  rejected  him,  perhaps,  for  a  bad  reason;  but 
there  was  a  good  one,  viz.  that  he  was  not  admissible. 

Jervis,  Gh.  J. :  Where  the  Judge  at  Nisi  Prius  rejects  a  witness, 
right  or  wrong,  the  Master  never  allows  for  his  attendance.) 

Then,  as  to  the  charge  for  preparing  the  award, — it  appears  that 
there  were  four  meetings  before  the  arbitrator,  for  which  he  has 
charged  50  guineas :  that  surely  is  a  sum  amply  sufficient  to  cover 
the  expenses  of  drawing  the  award;  even  if  the  arbitrator  had  a 
right, — which  it  is  submitted  he  has  not— to  *employ  professional  [  *23i  ] 
assistance  of  that  sort  at  the  cost  of  the  parties. 

Atherion^  in  support  of  his  rule  : 

Armstrong,  upon  the  advice  of  counsel,  attended  at  the  Assizes, 
and  also  before  the  arbitrator  at  Bolton ;  and  the  sole  ground  upon 
which   the  Master  declined  to  allow  his  expenses,  was,  that  the 
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Galloway  arbitrator  had  not  thought  proper  to  hear  his  evidence,  because, 
KsTwoBTH.  being  himself  an  engineer,  and  therefore  competent  to  form  his  own 
opinion  upon  the  subject,  he  did  not  choose  to  avail  himself  of  his 
assistance.  However  that  might  justify  the  disallowance  of  the 
expense  of  Armstrong's  attendance  before  the  arbitrator,  it  clearly 
could  not  disentitle  the  plaintiffs  to  the  witness's  attendance  at 
Liverpool.  Whether  Armstrong  was  a  material  witness  or  not,  it 
is  unnecessary  now  to  argue :  the  plaintiffs  were  not  heard  on  that 
before  the  Master ;  the  consideration  of  that  question  was  dismissed 
by  him  upon  an  erroneous  ground. 

(Jebvis,  Gh.  J. :  If  the  Master's  conclusion  is  correct,  it  matters 
not  what  reason  he  assigns.  If  the  cause  had  been  tried  in  the 
usual  course,  and  the  Judge  had  rejected  Armstrong's  evidence,  you 
could  not  have  had  the  costs.) 

No  doubt  that  is  so,  whether  the  decision  of  the  Judge  was  right  or 
wrong. 

(Maulb,  J. :  The  Court  does  not  sit  strictly  as  a  court  of  appeal 
from  the  decision  of  the  Master.  Costs  of  increase  are  allowed  at 
the  discretion  of  the  Court ;  but  that  discretion  is,  for  convenience 
sake,  exercised  through  the  Master.  The  Court  has  still  an  original 
jurisdiction.  You  may  now  urge  that  the  expense  of  the  witness's 
attendance  ought  to  have  been  allowed,  on  the  ground  that  he  was 
a  material  witness.) 

Assuming  it  to  be  necessary  to  go  into  the  question  of  materiality, 
it  is  submitted  that  Armstrong  was  a  proper  person  to  be  called  as 
a  witness.  The  professional  skill  and  knowledge  he  possessed  would 
[  *232  ]  enable  *him  to  say  what  in  the  ordinary  use  of  a  boiler  constructed 
upon  the  plaintiffs'  principle  would  be  the  saving  effected  in  the 
consumption  of  fuel.  The  next  question  is,  whether  or  not  a  lay 
arbitrator  is  justified  in  making  a  charge  for  professional  assistance 
in  the  preparation  of  his  award.  The  Master  allowed  only  the  price 
of  the  stamp,  on  the  ground  that  the  arbitrator  is  bound  to  prepare 
the  award  himself.  This,  it  is  submitted,  is  a  most  inconvenient  as 
well  as  a  novel  conclusion. 

(Jervis,  Ch.  J.:  The  arbitrator,  by  placing  the  award  in  the 
hands  of  an  attorney,  gives  him  a  lien  upon  it  for  his  charges. 
Surely  that  cannot  be  correct.    Mr.  Canceller  stated  that  he  declined 
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to  allow  the  attorneys'  charges,  because  he  thought  the  50  guineas  Gallowat 
quite  enough  to  cover  all  the  expense  of  the  reference  and  award,  kbywobth. 
He  further  reported  that  he  had  disallowed  Armstrong's  expenses 
on  the  same  ground  that  they  would  have  been  disallowed  if  he  had 
been  called  as  a  witness  at  the  trial  and  rejected  by  the  Judge, — 
conceiving  that  the  rejection  by  an  arbitrator  was  the  same  in  this 
respect  as  the  rejection  by  a  Judge. 

Maulb,  J. :  It  is  no  part  of  the  Master's  functions  to  lay  down 
any  general  principles :  all  that  he  has  to  deal  with,  is,  the  particular 
case  before  him.) 

The  Master's  report,  it  must  be  conceded,  is  conclusive  as  to  the 
charges  for  preparing  the  award  :  but  the  taxation  should  be  recon- 
sidered as  to  the  other  point, — at  all  events,  so  far  as  relates  to  the 
expenses  of  Armstrong's  attendance  at  Liverpool,  as  to  which  the 
same  objection  does  not  apply  as  to  his  attendance  at  Bolton. 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  Mr.  Athei'ion 
now  admits  that  his  application  fails  so  far  as  regards  the  second 
ground,  viz.  the  charges  of  the  attorneys  for  preparing  the  award, 
because  the  Master,  as  he  reports  to  us,  very  properly  considered 
*that  the  arbitrator's  charge  of  50  guineas  for  four  meetings  was  C  *233  ] 
amply  sufficient  to  cover  all  the  expenses  he  might  fairly  incur  in 
obtaining  the  aid  of  a  professional  adviser.  As  to  the  other  ground 
of  the  motion, — I  have  always  understood  the  rule  to  be,  that, 
where  a  witness  is  rejected  at  the  trial,  and  the  decision  of  the 
Judge  is  not  appealed  from,  the  party  calling  him  is  not  allowed  his 
expenses.  And  it  seems  to  me  that  there  is  no  distinction  in  this 
respect  between  the  case  of  a  witness  rejected  by  a  Judge  and  one 
rejected  by  an  arbitrator,  who  is  placed  by  the  parties  in  the  position 
of  a  Judge,  with  all  his  powers  and  authority,  and  something  more. 
We  are  not  at  liberty  to  go  into  the  reasons  for  the  witness's 
rejection.  Upon  this  short  ground,  therefore,  which  is  of  universal 
application,  I  think  the  rule  must  be  discharged. 

Mauls,  J. : 

I  am  of  the  same  opinion.  There  seems  to  have  been  some 
mistake  in  supposing  that  the  Master  intended  to  lay  it  down  as  a 
general  rule,  that  a  lay  arbitrator  cannot  avail  himself  of  the 
assistance  of  a  professional  adviser  in  the  preparing  of  his  award. 
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Gallowat  And,  even  if  he  had  done  so,  I  apprehend  it  would  of  itself  be  no 
Ketwobth.  gi^oand  for  sending  the  matter  back  to  him;  the  plaintiffs  most 
have  shown,  not  only  that  there  is  no  such  general  rule,  but, 
further,  that  there  is  no  such  rule  as  applicable  to  this  particular 
case.  There  is  in  truth  no  substantial  difference  between  what  the 
Master  has  reported  to  us,  and  what  was  supposed  to  have  been  his 
mode  of  dealing  with  the  matter.  As  to  the  witness  Armstrong,  I 
am  disposed  to  think  that  he  was  not  a  witness  the  expense  of  whose 
attendance  could  properly  have  been  allowed  as  between  party  and 
party.  He  seems  to  have  been  brought  rather  for  the  purpose  of 
watching  the  evidence  which  might  be  given  on  the  other  side,  than 
[  *234  ]  for  any  useful  purpose  for  which  his  own  testimony  *could  have 
been  required.  I  entirely  concur  in  the  opinion  expressed  by  the 
LoBD  Chief  Justice  as  to  the  effect  of  the  rejection  of  a  witness  by 
an  arbitrator.  One  of  the  most  important  functions  of  an  arbitrator 
is,  to  decide  finally  between  the  parties.  The  object  of  referring  a 
matter  to  arbitration,  is,  the  substitution  for  the  ordinary  course  of 
judicial  investigation,  a  more  prompt,  though  possibly  a  less 
accurate,  mode  of  decision.  The  arbitrator  has  power  to  determine 
every  matter  of  law  which  may  incidentally  arise  before  him  :  the 
parties  select  him  for  their  Judge,  subject  to  all  the  consequences 
which  legally  flow  from  his  decision.  Being  thus  competent  to 
decide  upon  the  admissibility  of  the  witness,  the  arbitrator  decides 
that  he  is  inadmissible,  and  accordingly  rejects  him.  It  is  said, 
that,  in  so  doing,  the  arbitrator  assigned  a  bad  or  an  insufficient 
reason.  Be  his  reason  good  or  bad,  we  can  only  look  to  his  decision. 
By  the  consent  of  the  parties,  that  is  to  be  final.  It  being,  there- 
fore, perfectly  competent  to  the  arbitrator  to  decide  that  the  witness 
in  question  was  not  an  admissible  witness  upon  the  issues  joined  in 
this  cause,  and  he  having  so  decided,  the  expenses  of  his  attendance 
to  give  evidence  were  properly  disallowed. 

Obesswell,  J. : 

I  am  of  the  same  opinion.  As  to  the  charges  of  the  attorneys  for 
preparing  the  award,  I  think  the  Master  was  perfectly  justified  in 
holding,  that,  where  a  lay  arbitrator  charged  fifty  guineas  for  four 
meetings,  no  further  charge  should  be  made  for  professional  assist- 
ance in  preparing  the  award.  As  to  the  witness,  it  is  perfectly 
clear  that  a  rejected  witness  cannot  be  charged  for,  whether  rejected 
at  Nisi  Frius  or  by  an  arbitrator.  The  principle  is  the  same  in 
both  cases. 
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Cbowder,  J. :  Galloway 

V. 

I  am  of  the  same  opinion.    Upon  the  report  made  by  the  Master    Kbywobth. 

of  what  took  place  before  *him,  I  think  the  attorneys'  charges  for       [  ♦235  ] 

preparing    the  award  were  properly  disallowed;  and  it  is  quite 

unnecessary  to  enter  into  a  discussion  as  to  the  propriety  of  allowing 

a  lay  arbitrator  to  obtain  and  to  charge  for  professional  assistance 

in  preparing  his  award.    As  to  the  other  point, — I  should  not  feel 

disposed  to  decide  that  Armstrong  was  an  inadmissible  witness.    I 

prefer  to  rest  the  determination  of  this  rule  upon  the  ground  that 

the  arbitrator  assumes  the  functions  of  a  Judge  in  all  respects ;  and, 

inasmuch  as  the  costs  of  a  witness  rejected  at  Nisi  Prius  are  disallowed 

on  taxation  as  between  party  and  party,  so  the  Master  has  rightly 

disallowed  the  expenses  of  the  witness  in  this  case  because  rejected 

by  the  arbitrator. 

Rule  discharged,  with  costs. 


SMITH  V.  ELDEIDGE  and  Another.  i854. 

June  5 
(15  0.  B.  236—238 ;  S.  0.  2  0.  L.  R.  855 ;  23  L.  T.  O.  S.  270.)  


A.  entered  into  an  agreement  (in  writing)  with  B.  to  take  certain 
premises,  at  a  certain  yearly  rent,  the  premises  to  be  put  into  repair  by  B., 
and  the  rent  not  to  be  payable  until  the  repairs  were  completed.  A.,  by 
his  tenant,  occupied  the  premises  for  six  months,  and  then  quitted,  the 
stipulated  repairs  not  haying  been  done :  Held,  that  B.  was  entitled  to 
maintain  an  action  for  use  and  occupation,  as  upon  an  implied  agreement 
to  pay  80  much  as  the  occupation  might  be  reasonably  worth. 

This  was  an  action  of  debt  for  use  and  occupation ;  to  which  the 
defendants  pleaded  Never  indebted. 

The  cause  was  tried  before  Williams,  3.,  at  the  first  sitting  in 
London  in  this  Term. 

The  plaintiff  was  a  builder  at  St.  Leonard's:  the  defendants  were 
brewers.  The  action  was  brought  to  recover  a  half-year's  rent  of  a 
house  at  St.  Leonard's  which  was  built  for  a  beer-shop.  It  appeared 
that  the  defendants  had  taken  the  premises  in  an  unfinished  state, 
under  an  agreement  by  which  it  was  stipulated  that  the  landlord 
was  to  do  certain  repairs,  and,  amongst  the  rest,  to  put  the  drainage 
into  a  condition  to  satisfy  the  local  board  of  health ;  the  rent  to  be 
662.  per  annum  until  a  public-house  licence  should  be  obtained,  and, 
after  the  licence  obtained,  6BL  per  annum, — ^the  rent  to  commence 
when  the  repairs  were  completed. 

Under  this  agreement,  the  defendants  by  one  Bennett,  their 
tenant,  took  possession ;  and  Bennett  and  his  family  occupied  the 


[236] 
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Smith  premises,  and  carried  on  business  therein  for  six  months,  and  then 
Eldb^idge.  quitted,  on  the  ground  that  the  repairs  had  not  been  done  as  agreed, 
and  that  the  premises  were  not  habitable  by  reason  of  the  defective 
drainage. 

For  the  defendants,  it  was  submitted  that  the  plaintiff  must  be 
nonsuited,  inasmuch  as  it  appeared  from  the  agreement  that  no 
rent  was  payable  until  the  house  was  completed. 

The  learned  Judge  told  the  jury  that  the  agreement  did  not 
preclude  the  plaintiff  from  recovering  a  reasonable  sum  for  the 
occupation  of  the  premises,  if  the  defendants  thought  fit  to  enter 
upon  them  before  the  repairs  were  done :  and  he  left  it  to  them  to 
[  *23i  ]  say  whether  *the  defendants  did  not  take  possession  under  an 
implied  agreement  to  pay  what  the  premises  were  reasonably 
worth. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  SOL 

Malcolm  Ken\  on  a  former  day,  moved  to   enter  a  nonsuit, 
pursuant  to  leave,  or  for  a  new  trial: 

By  the  express  terms  of  the  agreement,  which  contemplated  a 
present  occupation  of  the  premises,  no  rent  was  to  be  payable  until 
the  stipulated  repairs  were  completed :  and,  those  not  having  been 
done,  the  plaintiff  was  not  in  a  condition  to  call  upon  the  defendants 
for  rent. 

(Maulb,  J. :  Suppose  the  drainage,  and  the  other  matters  the 
omission  to  do  which  was  complained  of,  were  not  necessary  to  be 
done  to  complete  the  premises  according  to  the  agreement,  the 
plaintiff  would  be  entitled  to  a  half-year's  rent,  as  contradistin- 
guished from  a  compensation  for  use  and  occupation.  My  brother 
WiLUAMS  thought,  that,  assuming  the  premises  were  not  completed 
so  as  to  entitle  the  plaintiff  to  claim  rent  under  the  agreement,  the 
defendants  might  still  have  occupied  under  an  implied  agreement 
to  pay  so  much  as  the  occupation  might  be  reasonably  worth :  and 
he  so  left  the  question  to  the  jury.  Bennett  and  his  family  resided 
in  the  house,  and  sold  beer,  with  more  or  less  success,  for  a  period 
of  six  months.  The  defendants,  therefore,  had  a  beneficial  occupa- 
tion, for  which  they  ought  to  pay.) 

There  was  no  occupation  at  all,  except  under  the  agreement. 

The  Court  intimated  a  desire  to  confer  with  Mr.  Justice  Williams  ; 
and  now 
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Jebyis,  Gh.  J.,  said :  Smith 

V. 

We  have  seen  my  brother  Williams.    He  says,  that,  if  the    Bldbidgb. 

defendants  did  not  enter  under  the  agreement,  there  was  evidence 

whence  it  might  be  inferred  that  they,  by  their  tenant  Bennett, 

entered  *ander  an  implied  agreement  to  pay  so  much  as  the      [  *238  ] 

occupation  was  reasonably  worth.     And  he  reports  to  us  that  he 

was  satisfied  with  the  verdict.    As  we  see  no  reason  to  find  fault 

with  the  way  in  which  the  case  was  left  to  the  jury,  there  will  be 

no  rule. 

Rule  refused. 


Ex   PARTE   CHILD.  1864. 

JumU. 

(15  0.  B.  238—239.)  

A  rule  having  been  obtained  for  a  habeas  corpus  to  bring  up  a  lunatic         t   ^  J 
confined  in  an  asylum  in  this  country  under  Irish  medical  certificates;  the 
GoTTBT  discharged  it  with  costs,  there  being  no  affidavit  to  shew  that  the 
party  promoting  the  application  was  duly  authorized  by  the  lunatic. 

Btles,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule 
calling  upon  Francis  James  Lord  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue,  to  compel  him  to  bring  up  the  body 
of  Captain  Child,  who  was  detained  in  a  lunatic  asylum  at  Hayes 
Park,  Middlesex,  kept  by  Lord. 

The  affidavits  upon  which  the  motion  was  founded,  were  those  Of 
one  Mead,  who  described  himself  as  the  attorney  for  Captain  Child, 
and  who  stated  that  the  only  certificates  under  which  Captain  Child 
was  detained,  were  those  of  two  medical  practitioners  in  Dublin ;  and 
of  Dr.  Buchanan  and  Dr.  Barnes,  who  deposed  as  to  the  present 
state  of  mind  of  Captain  Child. 

The  learned  Serjeant  submitted  that  an  Irish  certificate  does  not 
justify  the  detention  of  a  party  as  a  lunatic  in  this  country, — 
referring  to  the  statute  8  &  9  Vict.  c.  100,  ss.  45,  46,  47, 117,  and  to 
the  case  of  In  re  Shuttleworth  (l). 

Montague  Sviithf  who  appeared  to  show  cause,  objected  that 
there  was  no  affidavit  showing  that  the  application  was  made  with 
the  sanction  of  Captain  Child,  or  that  Mead  had  any  authority  to 
appear  and  act  as  his  attorney.  He  referred  to  In  re  Parker, — 
The  Canadian  Prisoners'  case  (2),  where  the  Court  of  Exchequer 
*said,  — "  Before  granting  a  habeas  corpus  to  remove  a  [  *239  ] 
person  in  custody,  we  must  ascertain  that  an  affidavit  is  not 

(1)  72  B.  B.  390  (9  Q.  B  651).  (2)  52  B.  B.  619  (5  M.  &  W.  32). 
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Ex  parte      reasonably  to  be  expected  from  him.    Aji  affidavit  is  absolntely 


Child, 


necessary,  either  from  the  party  who  claims  the  writ,  or  from  some 
other  person,  so  as  to  satisfy  the  Court  that  he  is  so  coerced  as  to 
be  unable  to  make  it. 

Bylest  Serjt.,  admitted  that  his  affidavit  did  not  sufficiently 
show  that  the  application  was  authorised  by  Captain  Child. 

Jebvis,  Ch.  J.: 

I  think  my  brother  Bylea  has  not  put  himself  in  a  condition  to 
ask  for  the  writ.  A  mere  stranger  has  no  right  to  come  to  the 
Court  and  ask  that  a  party  who  makes  no  affidavit,  and  who  is  not 
suggested  to  be  so  coerced  as  to  be  incapable  of  making  one,  may 
be  brought  up  by  habeas  to  be  discharged  from  restraint.  For  any- 
thing  that  appears,  Captain  Child  may  be  very  well  content  to 
remain  where  he  is.  The  rule  must  be  discharged ;  and,  as 
Mr.  Lord  has  been  put  to  the  expense  of  coming  here  fruitlessly 
and  unnecessarily,  it  must  be  with  costs. 

The  rest  of  the  Coubt  concurring, 

Rvle  discharged,  with  costs* 

Smith  asked  that  the  costs  of  the  rule  might  be  ordered  to  be 
paid  by  the  attorney. 

Sed  per  Curum  : 
We  cannot  do  that. 


1854.  SIM  V.  EDMANDS. 

May  31. 
JL  (15  0.  B.  240  -243  ;  S.  0.  2  0.  L.  R  749  ;  23  L.  J.  C.  P.  229  ;  18  Jur.  1024.) 

[Practice— Pleading  and  demurrer  under  Common  Law  Procedure  Act,  18d2.] 


IN    THE   HOUSE   OP   LORDS. 


1854.  THE  MARQUIS  OF  BRISTOL  v.  ROBINSON. 

(15  a  B.  244.) 

This  was  a  writ  of  error  upon  a  judgment  of  the  Exchequer 
Chamber,  reversmg  a  judgment  of  the  Court  of  Common  Fleas  in 
an  action  of  quare  impedit  brought  by  the  defendants  in  error  to 
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recover  a  moiety  of  the  advowson  of  the  church  of  Brauncewell- 
with-Dunsby-and-Anwick,  in  the  county  of  Lincoln  (l). 

The  case  was  argued  in  the  House  of  Lords  on  the  21st,  23rd, 
and  24th  of  February  last,  by  Cowling^  Baily,  and  Scotland,  for  the 
plaintiffs  in  error,  and  BramweU,  G.  Hayes,  and  Brewer,  for  the 
defendants  in  error. 

At  the  close  of  the  argument,  the  parties  agreed  to  a  compromise, 
and  no  judgment  was  pronounced. 


The 

Marquis  of 

Bristol 

r. 
Robinson. 


IN    THE    COURT    OF    COMMON    PLEAS. 


GEORGE  HUGGETT  v.  CHAELE8  ED WAED  LEWIS  (e). 

(15  C.  B.  245—250  ;  8.  C.  24  L.  J.  C.  P.  38  ;  1  Jur.  N.  S.  19.) 

A  notice  of  objection  given  to  overseers,  pursuant  to  the  Parliamentary 
Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  13,  and  Sched.  (B.) 
No.  10  (3),  described  the  party  objected  to  as  being  *'  in  the  list  of  persons 
entitled,  under  the  Reform  Act,  to  vote,'*  &c. :  Held,  a  sufficient  specification 
of  the  particular  list  referred  to. 

George  Huooett  objected  to  the  name  of  James  Alford  being 
retained  on  the  list  of  persons  entitled  to  vote  at  the  election  of 
members  for  the  city  of  Westminster,  in  respect  of  propertj^  occupied 
by  him  in  the  parish  of  St.  Clement  Danes.  The  notice  of  objection 
was  in  the  following  form : 

"  No.  10. 
"  Notice  of  objection  (to  overseers). 
"  To  the  overseers  of  the  parish  of  St.  Clement  Danes. 
"I  hereby  give  you  notice  that  I  object  to  the  name  of  Alford, 
James,  being  retained  in   the  list  of  persons  entitled,  under  the 
Rejorni  Act,  to  vote  in  the  election  of  *members  for  the  city  of 
Westminster.  .  Dated,  this  24th  day  of  August,  1854. 

(Signed)        "  George  Huggett, 

of  4,  Beaufort  Buildings,  Strand, 
on  the  list  of  voters  for  the  parish 
of  St.  Clement  Danes." 

It  was  objected,  on  the  part  of  James  Alford,  that  the  above 
notice  was  insufficient,  inasmuch  as  it  was  uncertain  and  ambiguous. 


(1)  See  87  R.  E.  652,  676  (11  C.  B. 
208,  241). 

(2)  Followed,  Hartley  v.  ffahe  (1888) 
22  Q.  B,  D.  200, 203,  58  L.  J.  Q.  B.  100. 


(3)  See  now  Begistration  Act,  1885, 
8.  18,  and  Order  in  Council  under 
County  Electors  Act,  1888,  Sched.  lU. 

22—2 


1854. 
Mr,  23. 


City  of 
Weitminster, 

[245] 
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HuooETT     and  did  not  comply  with  the  direction  appended  to  the  form  No.  10, 
Lkwis.       Schedule  (B),  of  the  6  &  7  Vict.  c.  18(1),  which  is  as  follows: 
''Note.    If  more  than  one  list  of  voters,  the  notice  of  objection 
should  specify  the  list  to  which  the  objection  refers." 

The  overseers  are  required  to  make  out  two  lists  of  voters  for  the 
city  of  Westminster,  viz.  one  list  according  to  the  form  No.  3,  in 
Schedule  (B)  of  the  6  &  7  Vict.  c.  18,  and  the  other  according  to 
the  form  No.  4,  in  the  said  schedule.  The  name  of  the  said  James 
Alford  appeared  only  in  the  former  list. 

It  was  contended  on  the  part  of  James  Alford,  that  the  words 
introduced  into  the  form  of  the  notice  of  objection,  and  which  are 
printed  in  italics,  "under  the  Reform  Act,"  was  not  a  sufficient 
compliance  with  the  note  appended  to  the  said,  form  No.  10, 
Schedule  (B). 

The  Revising  Barrister  decided  that  the  notice  was  insufficient. 

The  cases  of  twenty-four  other  persons  depending  upon  the 
judgment  in  the  principal  case,  were  consolidated  therewith. 

If  the  Court  should  be  of  opinion  that  the  said  notice  of  objection 
was  sufficient,  the  name  of  James  Alford,  and  also  the  names  of 
the  other  persons  named  in  the  list  annexed  to  the  case,  were  to  be 
expunged  from  the  list  of  voters  for  the  city  of  Westminster. 

Whitmoref  for  the  appellant : 

[♦247]  The  notice  of  objection  *was  a  sufficient  compliance  with  the* 

statute :  it  points  out  in  language  that  cannot  be  mistaken  the  par- 
ticular list  to  which  the  objection  refers,  viz.  the  list  the  form  of 
which  is  given  in  Schedule  (B),  No.  8, — the  list  of  persons  entitled 
to  vote  for  the  city  "  by  virtue  of  an  Act  passed  in  the  second  year 
of  the  reign  of  King  William  the  Fourth,  intituled  *An  Act  to 
amend  the  representation  of  the  people  in  England  and  Wales,' " 
which  is  popularly  called  "  The  Reform  Act."  [He  cited  All€n  v. 
House  (^)  and  Feddon  v.  Sawyers  (3).] 

[  248  ]  Macnamara^  for  the  respondent :. 

The  notice  in  question  does  not  sufficiently  specify  the  list  to 
which  the  objection  refers.  By  the  18th  section  of  the  6  &  7 
Vict.  c.  18,  the  overseers  are  required  to  make  out  ''  according  to 
the  form  numbered  8,  in  the  Schedule  (B)  to  this  Act  annexed,  an 
alphabetical  list  of  all  persons  who  may  be  entitled  to  vote  in  the 

(1)  See  note  (3)  on  preceding  page.  (3)  92  B.  R  845  (12  C.  B.  680). 

(2)  7  Man.  &  a.  167. 
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election  of  a  member  or  members  to  serve  in  Parliament  for  such  huooett 
city  or  borough,  in  respect  of  the  occupation  of  premises  of  the  lewis. 
clear  yearly  value  of  not  less  than  lOZ.,  situate  wholly  or  in  part 
\vithin  such  parish  or  township,  and  another  alphabetical  list, 
according  to  the  form  numbered  4,  in  the  said  Schedule  (B),  of  all 
other  persons  (except  freemen)  who  may  be  entitled  to  vote  in  the 
election  of  such  city  or  borough  by  virtue  of  any  other  right 
whatsoever.*'  The  heading  of  the  list  in  Schedule  (B)  No.  3,  is  as 
follows, — "  The  list  of  persons  entitled  to  vote  in  the  election  of  a 
member  for  the  city  (or  borough)  of  W.,  in  respect  of  property 
occupied  within  the  parish  of  A.,  by  virtue  of  an  Act  passed  in  the 
second  year  of  the  reign  of  King  William  the  Fourth,  intituled 
'  An  Act  to  amend  the  representation  of  the  people  of  England  and 
Wales.' "  The  list  No.  4  is  headed,—"  The  list  of  all  persons  (not 
being  freemen)  entitled  to  vote  in  the  election  of  a  member  for  the 
city  (or  borough)  of  W.,  in  respect  of  any  rights  other  than  those 
conferred  by  an  Act  passed  *in  the  second  year  of  the  reign  of  [  ^249  ] 
King  William  the  Fourth,  intituled  '  An  Act  to  amend  the  represen- 
tation of  the  people  in  England  and  Wales.' "  The  17th  section, 
which  gives  the  right  of  objecting,  requires  the  person  objecting  to 
give  notice  to  the  overseers  "  according  to  the  form  numbered  10, 
in  Schedule  (B),  or  to  the  like  effect : "  and,  by  the  note  appended 
to  that  form,  it  is  provided,  that,  *^  if  there  be  more  than  one  list 
of  voters,  the  notice  of  objection  should  specify  the  list  to  which 
the  objection  refers."  And  by  s.  40,  the  party  objecting  is  bound 
to  prove  that  "  he  gave  the  notice  or  notices  respectively  required 
by  this  Act."  The  question  is,  whether  this  notice  is  a  compliance 
with  the  Act. 

(Jbrvis,  Ch.  J. :  What  should  the  notice  have  said  ?) 

It  should  have  referred  to  the  list  of  persons  entitled  to  vote  in 
the  election  of  members  for  the  city  of  Westminster,  in  respect  of 
property  occupied  within  a  given  parish,  "  by  virtue  of  the  Reform 
Act,"  using  the  words  contained  in  the  heading  of  the  form  No.  8, 
or  words  equivalent  thereto. 

(Williams,   J.:  Are  not  the  words  "under  the  Reform  Act" 
equivalent  to  "  by  virtue  of  the  Reform  Act  ?  ") 

The  Court  has  always  construed  these  notices  very  strictly.  [He 
cited  Barton  v.  Ashley  (1).] 

(1)  69  R.  B.  393  (2  C.  B.  4). 
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[lUE. 


HUCWETT 

r. 
Lewis. 


[  ♦250  ] 


(Jbrvis,  Ch.  J. :  Is  not  this  notice  in  as  strict  conformity  with 
the  notice  in  the  schedule  as  can  be  desired  ?) 

It  is  submitted  that  it  is  not.  Possibly  it  might  have  been 
sufficient  if  it  had  said  "in  respect  of  rights  conferred  by  the 
Reform  Act." 

(Maulb,  J. :  Substantially  it  does  say  so.) 

Eidsfarth  *v.  Fairer  (1)  also  shows  how  great  strictness  is  required 
in  notices  of  this  sort.    *    *     * 

Jeryis,  Ch.  J.: 

I  am  of  opinion  that  the  notice  of  objection  in  this  case  is 
sufficient.  The  note  to  the  form  in  Schedule  (B),  No.  10,  requires 
the  notices  to  specify,  in  case  there  are  more  lists  of  voters  than 
one,  the  particular  list  to  which  the  objection  refers.  Here,  the 
list  referred  to  is  described  as  **  the  list  of  persons  entitled  under 
the  Reform  Act  to  vote,"  &c.  It  seems  to  me  that  that  is  quite  as 
good  as  saying  **by  virtue  of  the  Beform  Act."  The  objection 
seems  to  me  to  be  totally  groundless. 

Maule,  J. : 

The  notice  in  question  seems  to  me  to  contain  as  full  and 
comprehensive  a  description  of  the  particular  list  of  voters  whose 
title  to  vote  is  conferred  by  the  Reform  Act,  as  any  person  could 
reasonably  desire. 

Williams,  J. : 

I  am  of  the  same  opinion.  I  think  it  is  quite  impossible  to 
conceive  an  overseer  so  dull  as  to  be  misled  by  this  notice. 

Appeal  allowed. 


1854. 
i\7^p.  24. 

County  of 
Surrey^ 
Eti9tern 

Dirision, 

[261] 


WILLIAM  ASTBTJRY  v.  THOMAS  HENDERSON. 

(15  C.  B.  251—260;  S.  C.  24  L.  J.  C.  P.  20;  1  Jur.  N.  S.  258.) 

The  criterion  of  value  under  the  statute  8  lien.  VI.  c.  7,  is  not  what  the 
land  actually  produces,  but  what  in  its  existing  state  it  reasonahly  may 
produce. 

A.  bought  a  piece  of  freehold  land  for  150/.,  intending  it  for  building 
purposes,  for  which  it  was  suitahle.  In  a  case  stated  by  a  Bevising 
Barrister,  it  was  found,  that,  if  let  upon  a  building-lease,  the  land  would 
be  worth  a  ground-rent  of  15?.  a  year;  and  that  A.  had  received  a  UmAJide 

(1)  4  C.  B.  9. 
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offer  of  that  stun,  but  had  refused  it  as  insufiicient :  Held,  that,  although 
the  land  was  unbuilt  upon  and  unlet,  and  consequently,  remained  unpro- 
ductive, A.  was  nevertheless  entitled  to  be  registered  as  the  owner  of  a 
freehold  estate  of  the  cleai*  yearly  value  of  408. 

Thomas  Henderson  duly  objected  to  the  name  of  William  Astbury 
being  retained  on  the  list  of  voters  for  the  parish  of  Putney,  in  the 
Eastern  Division  of  the  county  of  Surrey. 

The  name  of  William  Astbury  appeared  upon  the  list  of  persons 
claiming  to  be  entitled  to  vote,  thus : 


Christton  and 
■nrnaine. 

Place  of  abode. 

Nature  of 
qnaliflcation. 

street,  lane,  &c., 
where  situate,  Ac. 

Astbury,  William. 

4,  Munster  Ter- 
race, Fulhazn, 
Middlesex. 

Two  plots  of  free- 
land,  of  the  dear 
yearly  value  of 
40«. 

Part  of  the  Cedars, 
north  side  of 
Wandsworth 
Lane:  Lots  116 
and  117  at  the 
recent  sale. 

Astbury 
Henderson, 


The  facts  of  the  case  as  proved  were  as  follows : 

A  freehold  estate  in  Putney,  called  ''  The  Cedars,"  was  purchased 
in  1858  by  a  freehold  land  society,  and  parcelled  or  allotted  into 
small  plots  of  ground  for  building  purposes,  which  were  soon  after 
absolutely  sold  to  divers  persons,  and  the  fee-simple  of  each  lot 
conveyed  to  the  purchaser  thereof. 

The  claimant,  William  Astbury,  became  the  purchaser  of  two 
lots,  at  the  price  of  150L  for  the  two,  which  he  paid;  and  they 
were  conveyed  to  him  in  fee  in  July,  1868.  His  plot  of  ground 
contained  fifty-four  feet  frontage,  by  one  hundred  and  forty-five 
feet  in  depth,  *or  not  quite  one-fifth  of  an  acre :  it  is  eligibly 
situated,  and  adapted  for  building  purposes,  for  which  it  was 
purchased,  and  is  intended ;  and,  if  let  upon  a  building-lease  for 
ninety-nine  years,  would  be  worth  an  annual  ground-rent  of  at 
least  152.  for  the  whole. 

The  claimant  lately  received  a  bond  fide  offer  of  15{.  a  year 
ground-rent  for  the  same,  but  refused  it  as  insufficient. 

No  building  is  yet  erected  on  this  plot,  and  no  lease  thereof  has 
been  granted;  and  it  has  remained,  while  in  the  claimant's 
possession,  wholly  unoccupied,  uncultivated,  and  unprofitable. 

If  let  to  a  tenant  from  year  to  year,  or  upon  an  ordinary 
occupation  lease  for  twenty-one  years,  or  if  occupied  for  any 
purpose  except  building,  the  plot  of  ground  would  not  produce  a 
rent  or  profit  of  lOa.  a  year. 


[  ♦252  ] 
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ABTBURT         Upon  other  Bimilar  lots  of  ground  on  the  Bame  Cedars  estate, 
Hendebson.   thirty-four  houses  of  a  superior  class  have  already  been  built,  or 
are  building ;  and  other  lots  are  actually  let  on  building-leases  at 
ground-rents  exceeding  51.  for  each  lot. 

The  owners  of  several  lots  so  built  upon  or  let  on  building-leases 
were  objected  to,  and  the  Bevising  Barrister  retained  their  names 
on  the  lists  of  voters.  But,  in  the  case  of  William  Astbury, — and 
in  the  cases  of  sixteen  persons  named  in  a  schedule  appended  to 
the  case, — whose  freehold  was  not  and  never  had  been  productive 
of  any  rent  or  profit  to  the  freeholder,  and  was  not  capable  of 
producing  annual  rent  or  profit  to  the  amount  of  40^.  a  year  by 
occupation  as  it  was,  the  Bevising  Barrister  was  of  opinion,  and 
decided,  that,  for  the  purpose  of  the  franchise,  and  with  reference 
to  the  statute  8  Hen.  YI.  c.  7,  the  claimant  was  not  entitled  to  be 
registered.  And  he  decided  that  he  must  look  to  the  actual  annual 
value  of  the  freehold  for  occupation  as  it  was,  and  that,  while  it 
[  *253  ]  remained  neither  built  upon  nor  let  qpon  lease  ^at  a  ground-rent 
exceeding  40«.  a  year,  it  was  not  of  the  annual  value  of  40^. ;  that 
he  could  not  look  to  its  prospective  or  speculative  value,  nor  to  the 
additional  annual  value  which  might  be  created  in  case  the  owner 
should  build,  or,  being  tenant  in  fee,  should  grant  a  long  lease  for 
building  thereon,  under  which  circumstances  the  annual  value 
would  much  exceed  40«.  He  therefore  expunged  the  names  of 
William  Astbury  and  the  sixteen  other  persons  above  referred  to 
from  the  said  list  of  voters,  directing  that  those  cases  should  be 
consolidated  with  the  principal  case. 

If  the  Court  should  think  the  Bevising  Barrister's  decision  wrong, 
the  name  of  the  said  William  Astbury,  and  also  the  names  of  the 
other  persons  in  the  annexed  schedule,  according  to  their  respective 
descriptions  therein,  were  to  be  inserted  in  the  register  of  voters  for 
the  said  parish  of  Putney. 

Byles,  Serjt.  (with  whom  was  Macnamara),  for  the  appellant : 

The  decision  of  the  Bevising  Barrister  was  clearly  wrong.  The 
land  in  respect  of  which  the  appellant  claimed  to  be  registered, 
formed  part  of  an  estate  which  had  been  parcelled  out  into  plots  for 
building  purposes.  It  was  bond  fide  purchased  and  intended  for 
building-land.  The  Bevising  Barrister  held,  that,  because  unbuilt 
upon,  and  not  worth  40^.  per  annum  if  used  or  let  for  agricultural 
purposes,  it  was  not  sufficient  to  confer  a  vote,  although  the  owner 
had  received  a  bond  fide  offer  of  162.  a  year  for  it.    The  case  raises 
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the  question, — suppose  land  is  adapted  for  a  particular  purpose,      astbury 
but  is  not  actually  employed  for  tliat  purpose ;  is  the  purpose  for    Henderson. 
which  it  is  intended  to  be  looked  at  in  order  to  ascertain  its  yearly 
value  for  the  purpose  of  conferring  the  franchise  ? 

(Jervis,  Ch.  J. :  Has  this  man  40^.  a  year  to  expend,  within  the 
meaning  of  the  8  Hen.  VI.  c.  7  ?) 

It  is  submitted  that  he  has.  Would  anybody  give  him  40«.  *a  [  •254  ] 
year  for  his  interest  ?  The  true  test  is  that  suggested  by  Maule,  J., 
in  Beamish  v.  The  Overseer's  of  Stoke  (i), — "  Suppose  a  man  agreed 
to  stand  in  the  claimant's  shoes,  would  it  be  worth  his  while  to 
give  408.  a  year  for  his  interest  in  the  land  ?  "  And  Jervis,  Gh.  J., 
in  the  same  case  observes, — **  The  case  does  not  find  that  that 
which  the  party  has  already  paid  towards  the  purchase  money  is 
worth  408.  a  year  in  perpetuity."  Apply  that  test,  here  the  appellant 
has  paid  1502.,  which  is  worth  71.  lOs.,  or  at  the  least  61.  a  year  in 
perpetuity.  It  is  not  necessary  that  the  land  should  actually  be 
productive  of  40^.  per  annum :  it  is  enough  if  it  is  of  that  value. 
In  Heywood  on  County  Elections,  p.  102,  it  is  said,  that,  '*  if  lands 
are  let  to  a  person  for  life,  reserving  no  rent,  or  less  than  40«.  by 
the  year,  the  grantor  cannot  vote  during  that  term;  but,  if  such 
lands  are  let  only  for  a  term  of  years,  without  any  rent  at  all,  or 
reserving  under  40«.  per  annum,  the  grantor  may  vote  in  respect  of 
the  freehold  in  him,  provided  it  is  of  sufl&cient  value." 

(Maule,  J. :  It  seems  a  curious  state  of  things  to  hold  that  a 
piece  of  land  for  which  a  man  may  if  he  chooses  get  151.  a  year,  is 
worth  nothing.) 

Comer,  for  the  respondent : 

The  Bevising  Barrister  properly  decided  that  he  must  look  to  the 
actual  annual  value  of  the  land,  and  not  to  its  prospective  or 
speculative  value.  The  case  finds  that  the  actual  value  is  less  than 
40«.  a  year. 

(Williams,  J. :  That  is,  supposing  the  owner  lets  it  with  a  pro- 
hibition to  the  tenant  to  use  it  for  any  other  than  its  least  profitable 
use.) 

The  finding  of  the  value  by  the  Revising  Barrister  is  conclusive, 

(1)  11  0.  B.  37. 
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AsTBUBT     unless  the  Court  can  see  that  it  is  necessarily  wrong :  Coogan  v. 
Hendebson.   Luckett  (1),  Hamilton  v.  Bass  (2). 

[  ♦255  ]  (Maulb,  J.:  What  *is  the  value  of  the  fee?    Here,  it  is  more 

than  100{. ;  not  because  it  produces  1002.,  but  because  it  is  capable 
of  producing  it,  if  properly  dealt  with.) 

That,  it  is  submitted,  is  not  the  true  test.  The  question  is,  has  the 
party  408.  a  year  to  expend,  arising  out  of  this  land  ? 

(Maulb,  J. :  Then,  you  would  say,  that,  if  a  man  has  an  arable 
field  which  is  capable  of  producing  20Z.  a  year,  he  is  not  entitled  to 
vote  in  respect  of  it  if  he  leaves  it  waste  ?) 

Precisely  so.    The  value  meant  by  the  8  Hen.  VI.  c.  7,  is  revenue. 

(Maulb,  J. :  That's  quite  a  new  doctrine. 

Jervis,  Ch.  J. :  I  farm  my  own  land  in  Kent;  but  I  fear  I  may 
not  at  the  end  of  the  year  be  able  to  expend  AOs,  out  of  the  profits. 
Does  my  bad  farming  deprive  me  of  my  vote  ?) 

The  claimant  here  never  having  reduced  this  land  into  a  state  to 
be  productive  to  the  extent  of  408.  a  year,  is  not  entitled  to  vote. 

(Maulb,  J. :  Where  do  you  find  any  colour  of  authority  for 
that?) 

There  is  no  case  exactly  in  point:  but  it  is  submitted  that  the 
absence  of  authority  is  a  circumstance  to  show  that  such  a  specu- 
lative value  as  this  cannot  sustain  a  right  to  vote.  The  consequence 
of  holding  the  decision  of  the  Revising  Barrister  to  be  right,  will 
only  be  to  suspend  these  votes  until  the  land  is  brought  into  a 
state  to  produce  iOs.  a  year :  whereas,  a  contrary  decision  will  give 
a  fictitious  value  to  land  laid  out  in  so-called  building-plots,  whether 
intended  to  be  built  upon  or  not.  The  question  is,  whether  property 
which  never  has  been  so  dealt  with  as  to  be  of  the  necessary  value, 
is  to  confer  the  franchise,  because  in  a  possible  event  it  may 
acquire  that  value. 

(Maulb,  J. :  The  rent  at  which  land  is  let  is  only  evidence  of  its 
value.) 

At  least,  it  is  better  evidence  than  an  offer  not  accepted.    The 

(1)  69  E.  R.  462  (2  C.  B.  182).  (2)  92  R.  R.  809  (12  C.  B.  631). 
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authorities  as  to  the  assessment  of  value  under  the  poor  law  have     astbu&t 

some  bearing  upon  this  subject ;  in  such  assessments,  prospective   hendebson. 

value  was  never  dreamt  of.     [He  cited  Rex  v.  Ma8t(i),  Rex  v. 

Attwood(2),  Reg.  v.  We8tbrook(s\  Reg.  v.  The  London,  Brighton, 

and    South    Coiut    Railway    Company  (4),    and    Matthew    RolpVs 

case  (5).]    It  is  not  contended  here,  that  the  owner  is  to  have       [^^^l 

no  vote  because  in   a  bad  year  the  land  may  happen   to  be 

unproductive.    But  it  is  the  actual  and  existing,  and  not  the  future 

and  speculative  value,  that  is  to  be  looked  at.    The  case  finds,  that, 

where  land  similarly  situated  with  the  land  in  question  has  realized 

rent  of  sufficient  amount,  the  Bevising  Barrister  has  allowed  the 

claim.    It  is  submitted,  therefore,  that  he  has  taken  a  correct  view 

of  the  statute. 

Bylei,  Serjt.,  in  reply : 

A  man  may  have  a  40«.  freehold,  although  circumstances  may 
prevent  his  deriving  at  the  moment  any  profit  at  all  from  it.  The 
cases  as  to  rating  have  been  held  not  to  be  applicable  to  questions 
of  this  sort :  per  Tindal,  Ch.  J.,  delivering  the  judgment  of  the 
Court  in  Colvill  v.  Wood  (6).  The  distinction  is  there  expressly 
taken  between  "  rateable  value,"  and  "  clear  yearly  value." 

Jebyis,  Ch.  J. :  [  258  ] 

It  seems  to  me  that  the  appellant's  vote  in  this  case 
was  a  good  vote,  and  consequently  that  the  appeal  must  be 
allowed.  I  did  not  understand  it  to  be  contended  seriously  on  the 
part  of  the  appellant,  that  land  that  is  altogether  unproductive  is 
capable  of  conferring  a  vote.  I  should  not  feel  disposed  to  agree  to 
such  a  proposition.  It  is  unnecessary,  however,  to  lay  down  any 
rule  of  law  as  to  the  prospective  or  speculative  valuation  of  land 
for  the  purpose  of  conferring  the  franchise.  It  is  enough  on  the 
present  occasion  to  say  that  there  is  abundant  evidence  in  the  case 
before  us,  to  show  that  the  plot  of  land  in  question  is  worth  more 
than  40«.  a  year,  and  that  it  is  only  through  the  indolence  or  the 
obstinacy  of  the  appellant  that  he  has  failed  to  realise  that  amount. 
He  gives  150{.  for  it, — an  amount  which  would  produce  upon  any 
ordinary  investment  considerably  more  than  408.  a  year.  The  case 
finds  that  he  can  let  it  for  15/.  a  year,  but  will  not:  and  the 

(1)  6  T.  E.  164.  (4)  81  E.  E.  690  (15  a  B.  313). 

(2)  30  R.  R.  322  (6  B.  &  0.  277).      (5)  2  Peck.  104. 

(3)  74  B.  R  248  (10  Q.  B.  178,  200).    (6)  69  E.  E.  473  (2  C.  B.  210,  216). 
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AsTBUBY  Revising  Barrister  held  that  the  land  did  not  confer  a  vote,  simply 
Hgndbbson.  because,  if  let  for  agricultural  purposes,  or  for  any  other  than 
buildmg  purposes,  it  would  not  realise  a  rent  of  40^.  That,  I 
think,  is  not  the  true  question :  the  true  question  is,  what  is  the 
land  reasonably  worth, — what  would  it  fetch  in  the  market  ?  That 
question  is  in  effect  decided  by  the  Bevising  Barrister,  when  he  says 
that  the  land,  if  used  for  the  purpose  for  which  it  was  originally 
destined  when  it  came  into  the  appellant's  hands,  viz.  to  let  for 
building,  is  worth  at  least  151.  per  annum.  I  felt  at  the  moment 
pressed  with  the  argument,  that  the  realisation  of  that  value 
depends  upon  something  to  be  done  with  the  land.  There  must  be 
a  letting,  the  execution  of  a  lease  under  which  buildings  would  be 
erected  on  the  land,  to  give  it  an  enhanced  value.  But,  when  it 
comes  to  be  considered,  it  is  evident,  that,  in  all  cases,  the  value  of 
the  land  depends  upon  something  that  is  to  be  done  with  it  by  the 
[*269]  owner.  It  is  obvious,  therefore,  *that  that  was  not  the  ground  of 
the  Bevising  Barrister's  decision.  It  seems  to  me  that  the  price 
originally  given  for  the  land,  the  offer  that  appears  to  have  been 
made  and  refused,  and  the  finding  of  the  Bevising  Barrister,  that, 
''  if  let  upon  a  building  lease  for  ninety-nine  years,  it  would  be 
worth  an  annual  ground-rent  of  15Z.,"  show  that  this  land  is  of  the 
clear  yearly  value  of  40«.  and  upwards,  and  entitles  the  owner  to  a 
vote  within  the  8  Hen.  VI.  c.  7. 

Maule,  J. : 

I  think  it  is  clear,  upon  the  facts  stated  in  this  case,  that  the 
appellant  is  entitled  to  a  vote  in  respect  of  being  a  freeholder  who 
may  if  he  will  expend  40«.  a  year  and  above  out  of  his  freehold. 
It  appears,  that,  in  July,  1853,  he  became  the  purchaser  of  the  land 
in  question  at  the  price  of  150{. ;  that  it  is  eligibly  situated  and 
adapted  for  building  purposes,  for  which  it  was  purchased  and  is 
intended  ;  that,  if  let  upon  a  building-lease, — that  is,  if  applied  to 
the  purpose  for  which  it  was  purchased  and  is  intended, — it  would  be 
worth  15{.  a  year ;  and  that  the  appellant  has  actually  received  a 
bond  fide  offer  of  15/.  a  year  for  it,  but  refused  it  as  insufScient. 
Can  anybody  doubt,  then,  that  the  land  is  worth  more  than  40«. 
a  year?  That  the  appellant  might  so  dispose  of  the  land  as  to 
render  it  less  valuable,  or  wholly  unproductive,  there  can  be  no 
doubt:  but,  if  that  were  sufScient  to  deprive  him  of  his  vote,  it 
would  follow  that  a  man  who  had  an  estate  worth  10,000?.  a  year, 
might  equally  lose  his  vote  by  so  dealing  with  the  land  as  to  acquire 
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no  profit  from  it.    The  Bevising  Barrister  seems  to  have  thought,      Astburt 
that,  if  the  appellant  had  the  power  to  let  the  land  to  a  tenant  from    hendebson. 
year  to  year,  or  upon  an  ordinary  occupation  lease,  at  a  rent  amount- 
ing to  40«.  a  year,  the  estate  would  be  sufficient  to  confer  a  vote : 
but  that  it  would  be  otherwise  where  that  is  to  be  done  by  a  build- 
ing-lease.   I  see  *no  ground  for  the  distinction.    True,  you  cannot      [  ^2eo  ] 
let  land  on  a  building-lease  until  you  have  found  some  one  willing 
to  be  lessee.    It  is  equally  true,  that,  until  you  find  a  tenant,  you 
cannot  create  a  tenancy  from  year  to  year.    I  therefore  think  there 
is  no  reason,  upon  the  facts  found  in  this  case,  for  depriving  the 
appellant  of  the  right  of  suffrage  in  respect  of  this  property,  which 
is  sufficient  in  point  of  value  to  satisfy  the  language  as  well  as  the 
spirit  of  the  statute  8  Hen.  YI.  c.  7. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  fallacy  of  Mr.  Cm-ner's  argument 
seems  to  me  to  consist  in  his  supposing,  that,  by  allowing  this 
claim,  we  shall  be  assessing  the  land  in  question  at  its  future 
improved  value.  That,  however,  is  not  so.  We  cannot,  con- 
sistently with  the  facts  found  by  the  Bevising  Barrister,  come  to 
any  other  conclusion  than  that  the  present  value  of  the  land  far 
exceeds  408.  per  annum. 

Crowdbr,  J.: 

I  also  think  that  the  facts  stated  by  the  Bevising  Barrister  show 
conclusively  that  this  plot  of  land  is  worth  more  than  40^.  a  year. 
The  purpose  for  which  the  owner  may  use  it  is  wholly  immaterial. 
The  question  is,  what  is  its  value.  Our  judgment  proceeds,  not  on 
the  assumption  of  any  speculative  or  prospective  value,  but  upon 
the  value  clearly  and  unequivocally  stated  in  the  case.  The  appeal 
must  be  allowed. 

Appeal  allowed,  with  costs. 


BLACK  V.   GKEEN.  isoi. 

J^ov.  3. 
(15  C.  B.  262—266  ;  S.  C.  3  0.  L.  E.  38  ;  24  L.  J.  C.  P.  1 ;  18  Jul-.  1017.  

[Benewal  of  writ  under  Common  Law  Procedure  Act,  1852.   See  now  B.  S  C  , 
Ord.  Vin.,  r.  I,) 
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1864.  BLOOR  V.  HUSTON. 

Nov.  20. 
(15  C.  B.  266—277 ;  S.  C.  24  L.  J.  C.  P.  26 ;  1  Jur.  N.  S.  256.) 

[HigH  bailiff's  costs  on  interpleader  summons  in  County  Court    See  now 
County  Courts  Act,  1888,  s.  157 ;  County  Court  Eules,  Ord.  XXVII.,  r.  6.] 


185*-  WOLLASTON  v.  STAFFOED, 

Aor,  9. 
(15  C.  B.  278—281.) 

^        ^  A  landlord,  having  distrained  for  rent,  was  induced  to  withdraw  the 

distress,  by  the  tenant's  assurance  (which  was  false)  that  a  particular  debt 
had  been  satisfied.  The  creditor  haying  proceeded  to  judgment  and  execu- 
tion, the  tenant's  goods  were  seized  by  the  sheriff :  Held,  that  the  landlord 
was  entitled  to  a  year's  rent,  under  the  statute  8  Anne,  c.  14. 

This  was  an  appeal  from  a  decision  of  the  Judge  of  the 
Leicestershire  County  Goart.  The  following  case  was  stated  by  the 
Judge : 

The  plaintiff  (the  respondent),  apprehending  proceedings  against 
his  tenant  (who  was  also  his  brother-in-law)  on  the  part  of  a 
creditor  named  Millican,  entered  a  distress  for  upwards  of  a  year's 
arrears  of  rent,  but  was  induced  to  withdraw  it,  on  the  tenant's 
assurance  that  Millican's  debt  was  settled,  and  payment  of  the 
costs. 

Within  a  month,  Millican,  having  obtained  judgment,  proceeded 
to  execution. 

The  plaintiff  gave  notice  to  the  sheriff  to  retain  25?.,  for  a  year's 
rent ;  but  the  sheriff  (the  defendant),  who  was  indemnified,  refused 
to  do  so,  on  the  ground  that  the  landlord,  in  withdrawing  the 
distress,  bad  lost  his  right, — which  was  the  question  in  the  case. 

T.  Bell,  for  the  appellant : 

(Jervis,  Ch.  J. :  The  county-court  Judge  has  no  right  to  save 
points  for  us :  he  should  decide  for  himself ;  the  statute  18  &  14 
Vict.  c.  61,  s.  12,  giving  the  right  only  to  appeal  '*from  some 
decision  or  determination  in  point  of  law." 

Phipson  (who  appeared  for  the  respondent) :  The  Judge,  in 
point  of  fact,  did  decide  in  favour  of  the  plaintiff. 

Maule,  J. :  Let  us  hear  the  objection  to  that.  The  case  may  be 
considered  as  amended.) 

The  right  of  distress  was  under  the  circumstances  gone,  by  the 
plaintiff's  voluntarily  abandoning  the  distress :  and,  inasmuch  as 
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he  could  not;  legally  have  entered  to  make  another  distress^  the  Wollaston 

plaintiff  ceased  to  be  entitled  to  the  protection  of  *the  statute  Stafford. 

8  Anne,  c.  14,  s.  1.     [He  cited  Bagge  v.  Mawby  (l).]     The  only  [  •279  ] 

distinction  between  that  case  and  the  present,  is,  that  there  the  [  ^^^  3 
abandonment  of  the  first  distress  was  voluntary,  upon  a  statement 
made  by  a  stranger. 

(Jbbvis,  Gh.  J. :  The  case  states  that  the  respondent  was  induced 
to  withdraw  the  distress,  on  the  tenant's  assurance  that  Millican's 
debt  was  settled.    What  do  you  understand  by  *'  induce  ?  ") 

"  To  induce,"  means, "  to  introduce,"  "  to  bring  into  view,"  according 
to  Johnson. 

(Jbbvis,  Gh.  J.:  That  cannot  be  the  meaning  here;  for,  the 
tenant  kept  the  facts  out  of  view,  and  falsely  told  the  landlord  that 
Millican's  debt  was  settled.  It  means  rather  ''to  influence,"  ''to 
persuade.") 

To  make  the  second  distress  lawful,  it  should  appear  that  the  first 
was  withdrawn  at  the  request  of  the  tenant. 

(Maulr,  J. :  Of  that  there  is  *no  doubt.    And  I  think  it  is  equally      [  *28l  ] 
clear  that  the  distress  here  was  withdrawn  at  the  tenant's  request.) 

Phipson^  contra^  was  not  called  upon. 

Jebvis,  Gh.  J. : 

I  agree  with  my  brother  Maule  that  the  statement  of  the  case 
leaves  it  free  from  doubt  that  the  first  distress  was  withdrawn  by 
the  landlord  at  the  request  of  the  tenant,  and  therefore  the  county- 
court  Judge  properly  decided  in  favour  of  the  plaintiff.  The 
judgment  must,  therefore,  be  affirmed,  with  costs. 

The  rest  of  the  Goubt  concurring. 

Judgment  affirmed,  with  costs. 


LEVEKSON  V.  SHAW.  i864. 

(16  C.  B.  282—284 ;  S.  C.  24  L.  J.  0.  P.  33.)  ^^^'  ^' 

[Attorney's  costs  for  business  done  in  county  court  action  under  15  &  16 
Vict.  c.  54,  8.  1,  repealed  by  County  Courts  Act,  1888.] 

(1)  91B.B.  683(8  Ex.  641). 
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1854.  WEGENER  V.  SMITH  (l). 

^—'         (15  C.  B.  285—290  ;  S.  C.  24  L.  J.  C.  P.  25 ;  3  C.  L.  E.  47 ;  24  L.  T.  0.  S.  76.) 

I-  ^^"^  -I  The  acceptance  of  a  cargo  by  the  indorsee  of  the  bill  of  lading  whereby 

the  goods  were  deliverable  to  order  **  against  payment  of  the  agreed  freiglit 
and  other  conditions  as  per  charter-party,"  is  a  circumstance  from  which  the 
jury  may  imply  a  contract  on  his  part  to  pay  demurrage  stipulated  for  by 
the  charter  party,  notwithstanding  his  refusal  at  the  time  of  receiTing  the 
goods  to  pay  the  demurrage. 

This  was  an  action  by  the  master  of  a  ship  called  the  Gustave 
AdolphCf  against  the  defendant,  a  merchant  at  Sunderland,  for 
demurrage.    Plea,  amongst  others,  Never  indebted. 

The  cause  YiQ.Q  tried  before  Growder,  J.,  at  the  last  Assizes  at 
Durham.  The  plaintiff  put  in  a  charter-party  between  one 
Schreber,  a  merchant  at  Stettin,  and  himself,  for  the  hire  of  the 
ship  for  a  voyage  to  Sunderland  with  a  full  cargo  of  timber.  The 
charter-party  provided  that  the  cargo  should  be  brought  alongside 
and  put  free  on  board,  to  be  delivered  at  the  port  of  discharge 
on  payment  of  a  certain  measurement  freight;  and,  in  case  of 
detention,  the  captain  to  be  paid  51.  for  every  proveable  lay-day. 

The  bill  of  lading,  for  the  whole  cargo,  which  was  indorsed  to 
the  defendant,  made  the  goods  deliverable  to  order  ''against 
payment  of  the  agreed  freight  and  other  conditions  as  per 
charter-party." 

The  defendant  received  the  timber  under  the  bill  of  lading,  bat 
refused  to  pay  the  demurrage  claimed  by  the  plaintiff,  alleging 
that  he  was  not  liable  for  demurrage ;  and  it  was  insisted,  on  his 
behalf,  at  the  trial,  that  the  action  was  not  maintainable,  that  the 
master  could  not  sue,  and  that  the  defendant  as  assignee  of  the 
bill  of  lading  was  not  liable  for  demurrage,  in  the  absence  of  a 
contract  on  his  part,  express  or  implied,  to  pay  it,  and  that  there 
was  no  evidence  to  go  to  the  jury  of  any  such  implied  contract. 

On  the  other  hand,  it  was  insisted,  that  the  reference  to  the 
[  *286  ]       charter-party  in  the  bill  of  lading  incorporated  ^therein  all  its 
terms,  and  amongst  others  the  contract  for  demurrage. 

The  learned  Judge,  reserving  the  points,  left  the  case  to  the  jury, 
who  returned  a  verdict  for  the  plaintiff,  damages  602. 

Watson  now  moved  for  a  rule  calling  upon  the  plaintiff  to  show 

(1)  See    P(yrteus  v.    Wainey    (1878)  of  Lancaster  y.  Sharp  (1889)  24  Q.  B. 

3  Q.  B.  D.  634, 636,  47  L.  J.  Q.  B.  643  ;  D.  158,  69  L.  J.  Q.  B.  22  ;  Serraino 

(hilluchen Y, Stewart (lSS^)nQ.B,'D.  v.    Campbell  [1891]   1   Q,   B.   283.— 

186,  13  Q.  B.  D.  317,  62  L.  J.  a  B.  J.  G.  P. 
648,  63  L.  J.  Q.  B.  173;  8.S.  County 
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cause  why  the  verdict  should  not  be  entered  for  the  defendant,  or     Wbgsner 
why  there  should  not  be  a  new  trial,  on  the  ground  of  misdirection,       smitu. 
and  that  the  verdict  was  against  evidence,  and  also  on  the  ground 
that  the  damages  were  excessive.     The  indorsee  of  a  bill  of  lading 
receiving  a  cargo  under  it,  it  is  a  matter  of  fact  whether  he  has  or 
has  not  undertaken  to  pay  demurrage,  in  the  absence  of  an  express 
stipulation  for  demurrage  in  the  instrument  itself.    In  Brauncker 
V.  Scott  (1),  it  was  held  that  the  master  of  a  ship  cannot  maintain 
assumpsit  in  his  own  name  upon  an  implied  promise  to  pay 
demurrage.     Sir  J.  Mansfield  there  says :  "  This  is  certainly  an 
action  prima  impressionis,  and  is  an  experiment  which  it  is  not 
suggested  has  been  attempted  before.    It  is  a  claim  made  by  the 
captain  of  a  ship  upon  a   subject-matter  in  which  he  has  no 
interest ;  and  it  is  true,  that,  even  if  he  had  been  the  contracting 
party,  that  contract  would  have  been  deemed  to  have  been  made  by 
him  for  the  benefit  and  on  the  behalf  of  his  principal.     Such  being 
the  case,  I  cannot  see  that  necessity  requires  this  action  to  be 
supported ;  and,  if  not,  its  very  novelty  is  a  sufficient  objection  to 
it.    How  long  ago  it  is  since  an  action  brought  by  a  captain  of  a 
ship  for  freight  was  first  entertained,  I  do  not  know;   but  it  is 
observable,  with  reference  to  that  species  of  action,  that  the  bill  of 
lading  usually  specifies  '  that  the  captaui  is  to  deliver  the  goods  on 
payment  of  the  freight,'  and,  if  he  delivers  them  without  such 
payment,  he  becomes  liable  to  his  owner  for  so  doing ;   it  has  been 
held,   therefore,   *that  he  may  maintain   an  action  against  the      [  •287  ] 
consignee,  upon  an  implied  promise  to  pay  the  freight,  in  con- 
sideration of  his  letting  the  goods  out  of  his  hands  before  payment. 
But  this  form  of  action  for  demurrage,  without  a  special  contract 
to  that  effect,  is  not  of  long  standing,  even  in  the  case  where  the 
owners  of  ships  are  the  plaintiffs ;  and,  as  it  generates  a  question 
whether  the  time  elapsed  was  a  reasonable  time,  and  also  what  is 
a  reasonable  compensation  for  the  use  of  the  ship,  it  would  be 
much  better  if  it  had  not  been  encouraged,  and  if  the  owner  had 
always  made  it  a  subject  of  special  contract:   but,  however  that 
action  may  be  supportable,  I  think  it  clear  this  cannot." 

(Mauls,  J. :  No  doubt,  if  the  bill  of  lading  had  expressed  that 
the  goods  were  to  be  delivered  on  payment  of  demurrage,  as  well  as 
freight,  as  per  charter-party,  the  indorsee  of  the  bill  of  lading 
receiving  the  goods  must  pay  the  demurrage.    That  reduces  two 

(1)  4  Taunt.  1, 
R.R. — VOL.  C.  28 
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V, 

Smith. 


Weoevbb  of  your  points  to  one.  If  demurrage  is  comprehended  in  the  bill 
of  lading,  the  master  may  sue ;  if  not,  he  cannot.  The  qaestion 
therefore  tarns  upon  the  construction  of  the  bill  of  lading,  coupled 
with  the  fact  that  the  subject  of  the  bill  of  lading,  as  well  as  of  the 
charter-party,  is,  the  whole  cargo.) 

Sanders  v.  Vanzeller  (1),  shows  that  it  is  in  all  cases  a  question  of 
fact  whether  the  indorsee  agrees  to  pay  demurrage  or  not.    That 
was   indeHtatug    assumpsit    for    freight    and   primage   for  goods 
carried  on  board  the  plaintiff's  ship  at  the  defendant's  request,  for 
work  and  labour,  and  for  the  use  of  the  plaintiff's  ship  kept  on 
demurrage  at  the  defendant's  request.    It  was  found  by  a  special 
verdict,  that,  by  charter-party  between  B.  and  the  plaintiffs,  being 
owners  of  a  vessel,  it  was  agreed  that  the  vessel  should  proceed  to 
Ibrail,  and  there  load  from  B.'s  agents  a  cargo,  and  proceed  there- 
with to  London,  and  deliver  the  same  on  being  paid  freight  at  a 
[  *288 1       ♦rate  specified,  half  in  cash,  and  half  by  bills  at  three  months,  a 
certain  rate  being  also  specified  for  demurrage.    The  vessel  arrived 
at  Ibrail,  and  shipped  goods  from  B.'s  agent.    By  the  bills  of  lading, 
the  goods  were  to  be  delivered  to  B.  or  his  assigns,  he  or  they 
paying  freight  as  per  charter-party,  and  primage.    Before  the  ship 
arrived  in  London,  B.  sold  part  of  the  goods  to  the  defendant,  and 
indorsed  to  him  the  corresponding  bills  of  lading.     When  the  ship 
arrived  in  London,  the  goods  sold  were,  by  the  defendant's  order, 
entered  in  his  name  at   the    Custom-house  and  the  docks,  the 
defendant  paying  the  duties :  and  the  defendant  obtained  possession 
of  the  goods  under  the  bill  of  lading  and  indorsement.    The  jury 
referred  it  to  the  Court,  whether  the  defendant  did  or  did  not 
promise  as  alleged  in  the  declaration.    It  was  held  by  the  Exchequer 
Chamber, — aflSrming  the  judgment  of  the  Court  of  Queen's  Bench, 
— that,  whether  or  not  the  facts  found  were  evidence  of  a  contract 
by  the  defendant  with  the  plaintiff  to  pay  freight  for  the  goods 
sold  (as  to  which,  qtuere),  no  such  contract  was  imphed  by  law  from 
the  facts;  that  the  Court  could  not  assume  such  a  contract  on  this 
finding ;    and  that  the  defendant  was  entitled  to  judgment ;   and, 
further,  that,  if  the  bills  of  lading  had  not  referred  to  the  charter- 
party,  but  had  merely  stated  that  the  goods  were  to  be  delivered  to 
the  consignee  or  his  assigns,  on  their  paying  freight,  the  taking  the 
goods  under  the  indorsement  would  have  been  evidence  from  which 
a  jury  might  have  inferred  a  contract  between  the  defendant  and  the 

(1)  62  E.  B.  359  (4  Q.  B.  260  ;  3  Gale  &  D.  680). 
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plaintiffs  to  pay  freight ;    bat  that,  even  in  such  a  case,  no  snob     Wsoknbb 
contract  could  arise  by  mere  implication  of  law.    Here,  so  far  from       smith. 
acquiescing  in  the  demand  for  demurrage,  the  defendant  always 
repudiated  his  liability. 

(Jbbvis,  Gh.  J. :  His  saying  he  will  not  pay  demurrage  amounts 
to  nothing,  if  he  receives  the  goods  under  the  bill  of  lading.  The 
master  gives  up  his  lien.") 

The  master  has  *no  lien  for  demurrage.  [  •289  ] 

(Jhrvis,  Gh.  J. :  Tes  he  has,  if  it  is  covered  by  the  bill  of  lading.) 

Until    the  whole  cargo  is  delivered,  the  demurrage  cannot  be 
ascertained. 

(Maulb,  J. :  No  matter  whether  there  is  a  lien  or  a  qiiaH  lien  for 
it  or  not :  the  defendant  is  liable  for  demurrage,  if  the  bill  of  lading 
makes  it  part  of  the  contract.  The  fact  of  his  receiving  the  goods, 
to  which  he  is  only  entitled  under  a  bill  of  lading  making  them 
deliverable  to  him  on  payment  of  freight  and  demurrage,  renders 
him  liable  to  pay  demurrage.  That  is  putting  it  at  the  lowest. 
Here  was  evidence  for  the  jury  that  the  defendant  contracted  to  pay 
demurrage.    His  repudiation  of  liability  amounts  to  nothing.) 

Jervis,  Gh.  J. : 

As  far  as  regards  the  evidence,  the  whole  was  a  question  for  the 
jury :  they  found  for  the  plaintiff ;  and  I  do  not  understand  my 
brother  Growder  to  express  himself  dissatisfied  with  the  verdict. 
The  only  question  is  as  to  the  construction  of  the  words  in  the  bill 
of  lading,  ''  against  payment  of  the  agreed  freight  and  other  con- 
ditions as  per  charter-party."  That  refers  to  the  charter-party, 
which  stipulates  for  demurrage  at  51.  per  day.  I  think  the  defendant 
was  clearly  liable  to  demurrage. 

Maule,  J. : 

I  also  think  there  was  abundant  evidence  to  justify  the  jury  in 
finding  as  they  did.  As  the  defendant  received  the  goods  under  the 
bill  of  lading,  the  demurrage  was  clearly  a  matter  of  just  charge 
against  him.  With  respect  to  the  construction  of  the  bill  of  lading, 
I  have  already  sufficiently  expressed  my  opinion,  and  need  not 
repeat  it. 

28—2 
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Wboknsb     Willumb,  J. : 
Smith.  I  also  think  there  should  be  no  rule  in  this  case.    The  whole 

t  •290  ]       matter  was  left  to  the  jury  *strictly  in  conformity  with  the  doctrine 
in  Sanders  v.  VanzeUer. 

Gbowdeb,  J. : 
I  retain  the  opinion  I  formed  at  the  trial.    It  was  peculiarly  a 

question  for  the  jury. 

Rule  refused. 


1854.  HUNTEK  V.  EMMANUEL. 

[Amendment  under  Common  Law  Procedure  Act,  18d2.] 


WM.  GOATLEY  V.  EMMOTT  (1). 

(16  C.  B.  291—292  ;  8.  C.  24  L.  J.  C.  P.  38.) 

r  291 1 

*-        -*  Where  a  plaintiff  is  insolvent,  and  has  assigned  the  debt  for  which  the 

action  is  brought,  and  is  suing  for  the  benefit  of  the  assignee,  the  Court 
will  compel  him  to  give  security  for  costs. 

M ASSET  Dawson  moved  to  set  aside  so  much  of  an  order  of 
Gbowder,  J.y  as  required  the  plaintiff  to  give  security  for  costs,  on 
the  ground  that  the  plaintiff  was  insolvent,  and  had  assigned  the 
debt  which  was  the  subject  of  the  action,  to  one  Wickers. 

(Williams,  J. :  Is  the  action  said  to  have  been  brought  for  the 
benefit  of  Wickers  ?) 

It  is  so  suggested.  But  neither  of  the  grounds  assigned,  it  is 
submitted,  is  sufficient  to  call  upon  the  plaintiff  to  give  security. 
It  was  undoubtedly  held  by  the  Court  of  Exchequer,  in  a  case  of 
Perkins  v.  Adcock  (2),  that,  where  a  plaintiff  is  bankrupt  or  insolvent, 
and  has  assigned  the  debt  for  which  the  action  is  brought,  and  is 
suing  for  the  benefit  of  the  assignee,  the  Court  will  compel  him  to 
give  security  for  costs.  But  there  are  several  cases  opposed  to  it. 
[He  cited  Anonymous  (3),  Snow  v.  Townsend  (4),  Morgan  v.  Ei;aiM(6).] 
There  is  another  class  of  authorities,  to  which  the  attention  of  the 
Courts  does  not  seem  to  have  been  invited  in  any  of  these  cases.     It 

(1)  See  Cowdl  v.  Taylor  (1885)  31  (3)  11  R  R  526  (2  Taunt.  61). 
Ch.  Div.  34,  38  ;  55  L.  J.  Ch.  92.  (4)  16  R  R  596  (6  Taunt  123). 

(2)  69  R:  B.  834  (14  M.  &  W.  808;  (5)  7  Moore,  344. 
3  Dowl.  &  L.  270). 
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^sometimes  happens  that  the  assignor  is  unwilling  to  allow  an     Goatlbt 
action  to  be  brought  in  his  name  for  the  recovery  of  the  debt ;  but      emmott. 
the  Courts  have  held  that  the  assignee  has  an  absolute  right  to  use      [  *292  ] 
the  name  of  the  assignor.    To  require  security  in  such  a  case, 
might  be  requiring  the  assignee  to  do  what  was  impossible,  and  so 
he  might  be  deprived  of  the  benefit  of  the  assignment. 

(Jbrvis,  Ch.  J. :  Where  a  party  acquires  a  right  to  sue,  by  reason 
of  the  insolvency  of  the  nominal  plaintiff,  I  see  no  hardship  in 
calling  upon  him  to  give  security  for  costs.  It  is,  after  all,  a  mere 
matter  of  practice :  the  justice  of  the  matter  is  against  you.) 

The  case  of  Perkins  v.  Adcock  is  the  only  authority  which  at  all 
presses. 

Jbbvis,  Gh.  J.  : 

The  habit  of  this  Court  is,  to  adhere  to  the  authority  of  decided 
cases ;  for,  it  is  essential  that  the  practice  should  be  consistent  and 
uniform.  The  case  of  Perkins  v.  Adcock,  which  we  are  called  upon 
to  overrule,  has  for  several  years  been  acted  upon :  and  I,  for  one, 
am  not  disposed  to  disturb  it. 

Cbowder,  J. : 

Perkins  v.  Adcock  is  cited  in  the  8th  edition  of  Archbold's 
Practice,  p.  1288,  and  I  believe  has  never  been  doubted  until  this 
moment. 

The  rest  of  the  Court  concurring, 

Rtde  refused. 

HOLMES  V.  8EKVICE.  iss^. 

Atf9.24. 
(15  0.  B.  293—294 ;  S.  C.  24  L.  J.  0.  P.  24.)  

[Seryioe  of  writ  on  summons  on  lunatic  under  Common  Law  Procedure  Act. 
See  now  E.  8.  0.,  Older  ESL,  r.  5.] 

DEACON  t;.  GEIDLEY.  i864. 

(15  C.  B.  295—310  ;  S.  0.  3  C.  L.  R  129 ;  24  L.  J.  C.  P.  17  ;  3  W.  B.  27  ;  24         ^^• 

L.T.0.8.116.)  [-296] 

The  plaintiff  declared,  in  the  fiist  count,  in  debt  for  railway  shares  ;  in 
the  third,  in  troyer  for  certificates  for  shares ;  in  the  fourth,  in  detinue  for 
the  certificates  for  shares  mentioned  in  the  third  count 

The  fifth  count  stated,  that,  at  the  time  of  the  writing  the  letter  and 
making  the  contract  therein  and  in  that  count  mentioned,  the  claims  of  the 
plaintifl  in  the  first,  third,  and  fourth  counts  had  seyeraliy  arisen  and 
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DxACON  accrued  in  manner  and  form  as  therein  expressed,  and  the  defendant  ought 

r.  to  have  paid  or  satisfied  the  plaintiff  for  and  in  respect  of  those  several 

Obidlet.  claims ;  that  the  defendant  had  from  time  to  time  requested  the  plaintiff  to 

give  him  time,  and  to  forbear  and  grant  to  him  indulgence  for  the  payment 
or  satisfaction  of  the  said  claims,  which  the  plaintiff  had  done ;  and  that 
the  defendant,  betog  insolvent  and  unable  to  pay  or  satisfy  those  claims, 
and  to  obtain  further  time,  wrote  to  the  plaintiff,  as  follows:  "That  I 
have  wronged  you  in  not  having  (because  incapable)  repaid  or  returned 
that  which  you  lent  me  (thereby  meaniug  and  referring,  amongst  other 
loans,  to  the  said  loan  of  the  said  certificates  in  the  first  count  mentioned), 
it  were  useless  for  me  to  deny :  but,  how  I  have  wronged  you  in  feeling, 
seeing  that  I  have  ever,  as  I  do  now,  entertained  tor  you  the  sinoerest 
gratitude  and  regard,  I  know  not,  beset  as  I  am  in  difficulties  on  every 
side,  not  resulting  from  eztrayaganoe,  but  from  bad  fortune.  I  know  how 
worthless  are  promises  of  repai-ation,  how  wholly  disregarded  are  entreaties 
for  indulgence  (thereby  meaning  that  the  defendant  did  then  entreat  and 
ask  for  indulgence  from  the  plaintiff  for  the  payment  or  satisfaction  of  the 
claims  of  the  plaintiff).  Yet  will  I  say  that  the  most  anxious  endeavour 
and  hope  of  every  future  day  shall  be,  to  prove  my  regard  and  gratitude  in 
the  only  way  in  which  the  world  esteems  the  proof,  by  restoring  to  you  all 
that  I  owe  (thereby  meaning,  amongst  other  things,  ike  payment  or  satis- 
faction of  the  said  claims  of  the  plaintiff)."  The  count  concluded  with  an 
averment,  that,  in  piu*suanoe  of  that  letter,  and  on  the  faith  of  the  promise 
of  the  defendant  therein  contained,  the  plaintiff,  at  the  request  of  the 
defendant,  did  continue  to  give  him  time,  and  to  forbear  and  grant  him 
indulgence  and  further  time  for  the  payment  or  satisfaction  of  the  said 
claims ;  but  that,  although  a  reasonable  time  had  elapsed  for  the  perf oim- 
anoe  by  the  defendant  of  his  said  contract  in  the  said  letter  contained,  yet 
the  defendant  had  not  restored  to  the  plaintiff  all  he  awed,  but  had 
neglected  and  refused  so  to  do,  &c.: 

Held,  on  demurrer  to  the  fifth  count,  that  the  letter  showed  no  request 
for  forbearance,  nor  any  consideration  for  a  fresh  promise  by  the  defendant 
to  pay  what  he  already  was  liable  to  pay ;  and  that,  if  it  did  amount  to  a 
fresh  promise  to  pay,  it  was  a  promise  without  consideration. 

[The  decision  turned  entirely  on  the  constraction  of  the  letter  set 
out  in  the  head-note.  The  case  was  argued  on  demurrer  to  the 
fifth  count.  The  substance  of  that  count  and  the  arguments  appear 
sufficiently  from  the  judgments.] 

[  907  ]       Jebvis,  Ch.  J. : 

I  am  of  opinion  that  our  judgment  ought  to  be  for  the  defendant 
upon  the  demurrer  to  the  fifth  count.  The  argument  on  behalf  of 
the  plaintiff  in  support  of  that  count  proceeded  upon  two  points  ; 
but  the  count  itself  professes  to  rely  upon  one  ground  only,  viz.  a 
consideration  of  forbearance, — to  raise  which,  there  must  be  a  request 
from  the  defendant  for  forbearance,  and  a  forbearance  by  the 
plaintiff  in  consequence  of  that  request.  But  I  do  not  think  that 
the  plaintiff's  letter,  which  is  set  out  in  the  fifth  count,  amounts  to 
anything  of  the  sort.    That  letter  does  not  ask  for  indulgence  or 
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forbearance.  The  writer  says :  ''  I  know  how  worthless  are  promises  Dbaook 
of  reparation,  how  wholl;  disregarded  are  entreaties  for  indulgence."  qbidlbt. 
It  was  unnecessary  for  the  defendant  to  ask  for  indulgence,  seeing 
that  he  was  in  a  condition  of  hopeless  insolvency.  It  seems  to  me, 
therefore,  that  the  fifth  count,  so  far  as  regards  the  only  considera- 
tion upon  which  it  professes  to  proceed,  wholly  fails.  *Mr.  BvUar  (l)  [  *308 1 
relies  also  upon  another  ground,  viz.  that  the  letter  contains  a 
promise  to  pay,  and  that  affords  a  sufficient  foundation  for  the 
action.  But,  in  the  view  I  take  of  the  case,  it  is  unnecessary  to 
consider  whether  the  letter  does  or  does  not  contain  an  absolute 
promise  to  pay  the  debt.  It  proceeds, — ''  Yet  will  I  say  that  the 
most  anxious  endeavour  and  hope  of  every  future  day  shall  be,  to 
prove  my  regard  and  gratitude  in  the  only  way  in  which  the  world 
esteems  the  proof,  by  restoring  to  you  all  that  I  owe."  That  can 
hardly  amount  to  an  absolute  and  unqualified  promise  of  payment. 
Assuming,  however,  that  it  does,  the  effect  of  the  declaration  is  this, 
— The  plaintiff  has  three  separate  causes  of  action  against  the  defen- 
dant, viz.  those  contained  in  the  first,  third,  and  fourth  counts: 
having  those  causes  of  action  against  the  defendant,  the  defendant 
writes  him  a  letter  admitting  his  liability,  and  promising  to  pay. 
That  was  nothing  more  than  the  defendant  was  bound  to  do  without 
the  letter :  and,  though  the  letter  might  be  evidence,  it  does  not 
express  any  new  cause  of  action.  If  the  declaration  had  shown 
that  the  causes  of  action  referred  to  were  gone  but  for  the  letter, 
and  that  letter  had  shown  such  a  promise  as  would  revive  them,  so 
as  to  raise  a  new  contract,  the  case  might  have  been  different. 
But  that  is  not  suggested.  In  declaring  upon  such  a  letter,  the 
plaintiff  was  bound  to  show  upon  the  record  circumstances  to  make 
it  a  cause  of  action.  That  he  has  not  done.  At  the  utmost,  the 
letter  amounts  only  to  a  promise  without  consideration,  which  will 
not  sustain  an  action. 

Mauls,  J. : 

I  am  of  the  same  opinion.  The  fifth  count  refers  to  the  firsts 
third,  and  fourth  counts  as  stating  good  causes  of  action;  and 
then  it  sets  out  the  defendant's  letter.  The  true  construction  of 
that  letter  is,  that  it  is  a  mere  deprecation  of  harsh  measures.  The 
writer  does  not  dispute  his  liability  to  the  plaintiff  in  ^respect  of  [  *309  ] 
some  debt,  and  he  expresses  a  hope  that  he  may  some  day  be  able 
to  prove  his  regard  and  gratitude  to  his  creditor  by  satisfying  his 
(1)  Bullar  argued  in  support  of  the  count. 
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Dbaoon      demand.    It  does  not,  however,  import  any  new  contract  or  promise. 

Obiblbt.  It  may  be  that  such  a  letter  would  amount  to  a  sufficient  acknow- 
ledgment or  promise,  within  the  9  Geo.  IV.  c.  14,  to  take  the  case  out 
of  the  operation  of  the  Statute  of  Limitations.  But,  when  the  statute 
does  not  come  in  question,  assuming  that  the  letter  does  contain  an 
acknowledgment,  or  even  a  promise,  it  amounts  to  no  more  than 
this,  that  a  man,  being  liable  to  pay  a  debt,  promises  to  pay  it. 
Such  a  promise,  which  leaves  the  legal  rights  of  the  parties  just 
where  they  were,  creates  no  new  cause  of  action.  An  attempt  was 
made  to  throw  aside  that  part  of  the  count  which  states  the  letter, 
and  to  sustain  it  upon  the  introductory  matter.  The  answer  to 
that  is,  that  the  introductory  part  is  used  only  as  introduction, 
stating  the  existence  of  a  legal  liability  for  which  the  defendant  is 
already  charged.  The  count,  if  operative  at  all,  could  only  be  so  by 
reason  of  some  promise  contained  in  the  letter,  and  that  fails,  upon 
the  grounds  already  stated.    The  count  is  clearly  bad. 

Williams,  J. : 

I  am  quite  of  the  same  opinion.  It  was  argued,  that,  if  the 
letter  contains  no  consideration  of  forbearance,  there  is  a  promise 
which  affords  a  good  foundation  for  the  fifth  count.  In  the  first 
place,  I  feel  great  difficulty  in  finding  any  promise  at  all.  Bat, 
assuming  that  there  was  a  promise,  it  is  clear  from  the  authorities 
that  a  bare  promise  to  pay  the  claims  referred  to,  without  more, 
would  afford  no  foundation  for  an  action.  Nothing  can  be  clearer. 
It  is  unnecessary  to  consider  whether,  if  the  letter  contained  a 
request  for  forbearance,  the  count  would  disclose  a  consideration  to 
support  it;  for,  I  find  no  language  in  that  letter  to  justify 
Mr.  BuUar's  construction  of  it. 

[  310  ]       Crowdbr,  J. : 

I  agree  with  the  rest  of  the  Court  in  thinking  that  there  is  no 
sufficient  consideration  to  support  the  fifth  count,  and  that  the 
count  is  radically  bad. 

Judgment  for  the  defendant. 
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TALBOT  V.  LA  EOCHE(l).  1854. 

A'or.  2. 

(15  0.  B.  310—321.)  

In  an  action  for  infringement  of  Talbot's  patent  for  "  improyements  in  L  *"  J 
obtaining  pictures  or  representations  of  objects,*'  the  Court  refused  to 
compel  the  plaintiff  in*  his  particulars  of  breaches  to  specify  particularly 
the  persons  and  occasions,  or  the  particular  parts  of  the  specification 
alleged  to  have  been  infringed, — although  the  declaration  merely  averred 
an  infringement  in  general  terms. 

This  was  an  action  for  an  alleged  infringement  of  a  patent. 

The  declaration  stated  that  the  plaintiff  was  and  is  the  first  and 
true  inventor  of  so  much  of  certain  ''  improvements  in  obtaining 
pictures  or  representations  of  objects  "  as  was  not  thereinafter 
mentioned  to  have  been  disclaimed  by  him ;  and  thereupon  her 
Majesty,  Queen  Victoria,  by  letters-patent  under  the  Great  Seal  of 
Great  Britain,  granted  the  plaintiff  the  sole  privilege  to  make,  use, 
and  vend  the  said  invention  within  England,  Wales,  and  the  town 
of  Berwick-upon-Tweed,  for  the  term  of  fourteen  years  from  the 
8th  of  February,  1841,  subject  to  a  condition  that  the  plaintiff 
should,  within  six  calendar  months  next  after  the  date  of  the  said 
letters-patent,  cause  to  be  inroUed  in  the  High  Court  of  Chancery 
an  instrument  in  writing,  under  his  hand  and  seal,  particularly 
describing  and  ascertaining  the  nature  of  his  said  invention,  and  in 
what  manner  the  same  was  to  be  and  might  be  performed :  that 
the  plaintiff  did  within  the  time  prescribed  fulfil  the  said  condition : 
that  the  plaintiff,  after  the  1st  of  October,  1852,  having  first 
obtained  the  leave  of  her  Majesty's  Attomey-Oeneral,  duly  certified 
by  his  Jiat  and  signature,  for  that  purpose,  caused  to  be  filed  and 
duly  entered,  according  to  the  provisions  of  the  statutes  in  that 
behalf,  in  the  office  for  *filing  specifications  in  Chancery  under  the  [  'sn  ] 
Patent  Laws  Amendment  Act,  1852,  15  &  16  Vict.  c.  83,  with  the 
said  specification,  a  disclaimer  of  certain  parts  of  the  said  specifica- 
tion and  invention,  stating  therein  the  reasons  for  such  disclaimer, 
and  such  disclaimer  not  being  such  as  extended  the  exclusive 
right  granted  by  the  said  letters-patent;  and  her  Majesty's  said 
Attomey-Oeneral  duly  certified  in  his  SAiAJiat  that  an  action  might 
be  brought  in  respect  of  any  infringement  committed  prior  to  the 
filing  of  such  disclaimer :  and  that  the  defendant  during  the  said 
term,  infringed  the  said  patent  right  otherwise  than  in  relation  to 
the  parts  of  the  said  invention  so  disclaimed :  and  the  plaintiff 
claimed  S,OOOZ. 

(1)  Approved  in  J.  C,  Ledyard  v.  Bidl  (1886)  11  App.  Caa.  648. 
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Talbot  With  the  declaration  were  delivered  the  following  particalars  of 

La  Bochb.    breaches : 

"  That  the  defendant,  on  the  Ist  of  August,  1858,  and  on  divers 
days  between  that  day  and  the  commencement  of  this  suit,  at 
No.  65,  Oxford  Street,  in  the  county  of  Middlesex,  infringed  the 
plaintiff's  patent,  by  making,  using,  and  selling  pictures  and 
portraits  made  and  executed  according  to  the  plaintiff's  invention 
in  the  said  patent,  otherwise  than  in  relation  to  the  parts  dis- 
claimed ;  and  also  infringed  the  said  patent,  by  making,  using,  and 
selling  pictures  and  portraits  whereby  the  plaintiff's  said  invention 
was  counterfeited,  imitated,  and  resembled." 

The  defendant  applied  by  summons  for  further  and  better 
particulars,  whereupon  the  plaintiff  delivered  the  following : 

''  The  plaintiff  further  says  that  one  of  such  pictures  and  portraits 
was  made  and  sold  by  the  defendant  at  the  place  aforesaid,  to 
Arthur  Herbert  Church,  on  or  about  the  27th  of  April  last ;  but  the 
plaintiff  states  this  by  way  of  instance  and  example  only,  and  not 
so  as  to  preclude  him  at  the  trial  from  insisting  upon  other  above- 
mentioned  infringements." 
[  312  ]  The  specification  of  theplaintiff 's  alleged  invention  was  as  follows  : 

"  The  first  part  of  my  invention,  is,  a  method  of  making  paper 
extremely  sensitive  to  the  rays  of  light.  For  this  purpose,  I  select 
the  best  writing-paper,  having  a  smooth  surface,  and  a  close  and 
even  texture. 

"  First  part  of  the  preparation  of  the  paper.  I  dissolve  100  grains 
of  crystalUzed  nitrate  of  silver  in  6  ounces  of  distilled  water.  I 
wash  one  side  of  the  paper  with  this  solution,  with  a  soft  camel 
hair  brush,  and  place  a  mark  upon  that  side,  by  which  to  know  it 
again.  I  dry  the  paper  cautiously  at  a  distant  fire,  or  else  I  leave 
it  to  dry  spontaneously  in  a  dark  place.  Next,  I  dip  the  paper  in  a 
solution  of  iodide  of  potassium  containing  600  grains  of  that  salt 
dissolved  in  one  pint  of  water.  I  leave  the  paper  a  minute  or  two 
in  this  solution.  I  then  take  it  out  and  dip  it  in  water.  I  then  dry 
it  lightly  with  blotting-paper,  and  finish  drying  it  at  a  fire,  or  else 
I  leave  it  to  dry  spontaneously.  All  this  process  is  best  done  in  the 
evening,  by  candle-light.  The  paper  thus  far  prepared  may  be 
called,  for  the  sake  of  distinction,  '  iodized  paper.'  This  iodized 
paper  is  scarcely  sensitive  to  light,  but  nevertheless  it  should  be 
kept  in  a  portfolio  or  some  dark  place  till  wanted  for  use.  It  does 
not  spoil  by  keeping  any  length  of  time,  provided  it  is  kept  in  a 
portfolio,  and  not  exposed  to  the  light. 
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"  Second  part  of  the  preparation  of  the  paper.  This  second  part  Talbot 
is  best  deferred  until  the  paper  is  wanted  for  use.  When  that  time  la  Roche. 
is  arrived',  I  take  a  sheet  of  the  iodized  paper,  and  wash  it  with  a 
liquid  prepared  in  the  following  manner, — Dissolve  100  grains  of 
crystallized  nitrate  of  silver  in  2  ounces  of  distilled  water :  to  this 
solution  add  one-sixth  of  its  volume  of  strong  acetic  acid :  let  this 
mixture  be  called  A. :  dissolve  crystallized  gallic  acid  in  distilled 
water,  as  much  as  it  will  dissolve  *(which  is  a  very  small  quantity) :  i  •^is  ] 
let  this  solution  be  called  B. :  when  you  wish  to  prepare  a  sheet  of 
paper  for  use,  mix  together  the  liquids  A.  and  B.  in  equal  volumes. 
This  mixture  I  shall  call  by  the  name  of  gallo-nitrate  of  silver.  Let 
no  more  be  mixed  than  is  intended  to  be  used  at  one  time,  because 
the  mixture  will  not  keep  good  for  a  long  period.  Then  take  a 
sheet  of  iodized  paper,  and  wash  it  over  with  this  gallo-nitrate  of 
silver,  with  a  soft  camel  hair  brush,  taking  care  to  wash  it  on  the 
side  which  has  been  previously  marked.  This  operation  should  be 
performed  by  candle-light.  Let  the  paper  rest  half  a  minute,  and 
then  dip  it  into  water ;  then  dry  it  lightly  with  blotting-paper ; 
and,  lastly,  dry  it  cautiously  at  a  fire,  holding  it  at  a  considerable 
distance  therefrom.  When  dry,  the  paper  is  fit  for  use ;  but  it  is 
advisable  to  use  it  within  a  few  hours  after  its  preparation.  Note, 
that,  if  it  is  used  immediately,  the  last  drying  may  be  dispensed 
with,  and  the  paper  may  be  used  moist.  Note  2.  Instead  of  using 
a  solution  of  gallic  acid  for  the  liquid  B.,  the  tincture  of  galls, 
diluted  with  water,  may  be  used ;  but  it  is  not  so  advisable. 

''  Use  of  the  paper.  The  paper  thus  prepared,  and  which  I  name 
*  Calotype  paper,'  is  placed  in  a  camera  obscura,  so  as  to  receive 
the  image  formed  in  the  focus  of  the  lens.  Of  course,  the  paper 
must  be  screened  or  defended  from  the  light  during  the  time  it  is 
being  put  into  the  camera.  When  the  camera  is  properly  pointed 
at  the  object,  this  screen  is  withdrawn,  or  a  pair  of  internal  doors 
are  opened  so  as  to  expose  the  paper  for  the  reception  of  the  image. 
If  the  object  is  very  bright,  or  the  time  employed  is  sufficiently 
long,  a  sensible  image  is  perceived  upon  the  paper  when  it  is  with- 
drawn from  the  camera :  but,  when  the  time  is  short,  or  the  objects 
dim,  no  image  whatever  is  visible  upon  the  paper,  which  appears 
entirely  blank:  nevertheless,  it  is  impressed  with  an  invisible 
image ;  and  I  have  discovered  *the  means  of  causing  this  image  to  [  ^^'^  ] 
become  visible.  This  is  performed  as  follows :  I  take  some  gallo- 
nitrate  of  silver,  prepared  in  the  manner  before  directed,  and  with 
this  liquid  I  wash  the  paper  all  over  with  a  soft  camel  hair  brush. 


864  1864.    C.  P.    15  C.  B.  814—815.  [ilk. 

Talbot  I  then  hold  it  before  a  gentle  fire,  and,  in  a  short  time  (varying 
La  Boohe.  bom  a  few  seconds  to  a  minute  or  two),  the  image  begins  to  appear 
upon  the  paper.  Those  parts  of  the  paper  upon  which  light  has  acted 
the  most  strongly  become  brown  or  black,  while  those  parts  on 
which  light  has  not  acted  remain  white.  The  image  continues  to 
strengthen  and  grow  more  and  more  visible  during  some  time. 
When  it  appears  strong  enough,  the  operation  should  be  terminated, 
and  the  picture  fixed. 

**  The  fixing  process.  In  order  to  fix  the  picture  thus  obtained, 
I  first  dip  it  into  water.  I  then  partly  dry  it  with  blotting-paper, 
and  then  wash  it  with  a  solution  of  bromide  of  potassium  con- 
taining 100  grains  of  that  salt  dissolved  in  8  or  10  ounces  of  water. 
The  picture  is  then  washed  with  water,  and  then  finally  dried. 
Instead  of  bromide  of  potassium,  a  strong  solution  of  common  salt 
may  be  used ;  but  it  is  less  advisable.  The  picture  thus  obtained 
will  have  its  lights  and  shades  reversed,  with  respect  to  the  natural 
objects,  viz.  the  lights  of  the  objects  are  represented  by  shades, 
and  vice  versa.  But  it  is  easy  from  this  picture  to  obtain  another 
which  shall  be  conformable  to  nature,  viz.  in  which  the  lights 
shall  be  represented  by  lights,  and  the  shades  by  shades.  It  is 
only  necessary  for  this  purpose  to  take  a  second  sheet  of  sensitive 
calotype  paper,  and  place  it  in  close  contact  with  the  first,  upon 
which  the  picture  has  been  formed.  A  board  is  put  beneath  them, 
and  a  sheet  of  glass  above,  and  the  whole  is  pressed  into  close  con- 
tact by  screws.  Being  then  placed  in  sunshine  or  daylight  for 
a  short  time,  an  image  or  copy  is  formed  upon  the  second  sheet  of 

[  •SIS  ]  paper.  This  image  or  copy  is  often  invisible  at  *fir8t :  but  the 
image  may  be  made  to  appear  in  the  same  way  that  has  been 
already  stated.  But  I  do  not  recommend  that  the  copy  should  be 
taken  on  calotype  paper :  on  the  contrary,  I  would  advise  that  it 
should  be  taken  on  common  photographic  paper.  This  paper  is 
made  by  washing  good  writing-paper,  first  with  a  weak  solution  of 
common  salt,  and  next  with  a  solution  of  nitrate  of  silver.  Since 
it  is  well  known,  having  been  freely  communicated  to  the  public  by 
myself  in  the  year  1889,  and  that  it  forms  no  part  of  the  present 
invention,  I  need  not  describe  it  here  more  particularly.  Although 
it  takes  a  much  longer  time  to  obtain  a  copy  upon  this  paper,  than 
upon  calotype  paper,  yet  the  tints  of  the  copy  are  generally  more 
harmonious  and  agreeable.  On  whatever  paper  the  copy  is  taken, 
it  should  be  fixed  in  the  way  already  described.  After  a  calotype 
picture  has  furnished  a  good  many  copies,  it  sometimes  grows 
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faint,  and  the  sabsequent  copies  are  inferior.  This  may  be  pre-  Talbot 
vented,  by  means  of  a  process  which  revives  the  strength  of  the  la  Boohb. 
calotype  pictures.  In  order  to  do  this,  it  is  only  necessary  to  wash 
them  by  candle-light  with  gallo-nitrate  of  silver,  and  then  warm 
them.  This  causes  all  the  shades  of  the  picture  to  darken  con- 
siderably, while  the  white  parts  are  unaffected.  After  this,  the 
picture  is  of  course  to  be  fixed  a  second  time.  The  picture  will 
then  yield  a  second  series  of  copies ;  and  a  great  number  of  them 
may  frequently  be  made.  Note.  In  the  same  way  in  which  I  have 
just  explained  that  a  faded  calotype  picture  may  be  revived  and 
restored,  it  is  possible  to  strengthen  and  revive  photographs  which 
have  been  made  on  other  descriptions  of  sensitive  photographic 
paper  :  but  these  are  inferior  in  beauty,  and  moreover  the  result  is 
less  to  be  depended  upon.    I  therefore  do  not  recommend  them. 

''  The  next  part  of  my  invention  consists  in  a  mode  of  obtaining 
positive  photographic  pictures,  that  is  to  say,  ^photographs  in      [  *S16  ] 
which  the  lights  of  the  objects  are  represented  by  lights,  and  the 
shades  by  shades.    I  have  already  described  how  this  may  be  done 
by  a  double  process :  but  I  shall  now  describe  the  means  of  doing 
it  by  a  single  process.    I  take  a  sheet  of  sensitive  calotype  paper, 
and  expose  it  to  daylight  until  I  perceive  a  slight  but  visible  dis- 
coloration or  browning  of  its  surface.    This  generally  occurs  in  a 
few  seconds.    I  then  dip  the  paper  into  a  solution  of  iodide  of 
potassium  of  the  same  strength  as  before,  viz.  500  grains  to  one 
pint  of  water.    This  immersion  apparently  removes  the  visible 
impression  caused  by  the  light:  nevertheless,  it  does  not  really 
remove  it ;   for,  if  the  paper  were  to  be  now  washed  with  gallo- 
nitrate  of  silver,  it  would  speedily  blacken  all  over.    The  paper 
when  taken  out  of  the  iodide  of  potassium  is  dipped  in  water,  and 
then  lightly  dried  with  blotting-paper:  it  is  then  placed  in  the 
focus  of  a  camera  obscura  which  is  pointed  at  an  object :  after  five 
or  ten  minutes,  the  paper  is  withdrawn,  and  washed  with  gallo- 
nitrate  of  silver,  and  warmed  as  before  directed :  an  image  will  then 
appear  of  a  positive  kind,  viz.  representing  the  lights  of  the  object 
by  lights,  and  the  shades  by  shades.    Engravings  may  be  very 
well  copied  in  the  same  way,  and  positive  copies  of  them  obtained 
at  once  (reversed,  however,  from  right  to  left).    For  this  purpose, 
a  sheet  of  calotype  paper  is  taken,  and  held  in  daylight,  to  darken 
it,  as  before  mentioned :  but,  for  the  present  purpose,  it  should  be 
more  darkened  than  if  it  were  intended  to  be  used  in  the  camera 
obscura.    The  rest  of  the  process  is  the  same.    The  engraving  and 


866  1864.    C.  P.    15  C-  B.  816—818.  [r-r. 

Talbot      the  sensitive  paper  should  be  pressed  into  close  contact,  with 
La  Roche,     screws  or  otherwise,  and  placed  in  the  sunshine,  which  generally 
effects  the  copy  in  a  minute  or  two.    This  copy,  if  it  is  not  saffi- 
ciently  distinct,  must  be  rendered  visible,  or  strengthened,  with  the 
gallo-nitrate  of  silver,  as  before  described. 
[  317  ]  «  J  2jn  aware  that  the  use  of  iodide  of  potassium  for  obtaining 

positive  photographs,  has  been  recommended  by  others ;  and  I  do 
not  claim  it  here  by  itself  as  a  new  invention,  but  only  when  used 
in  conjunction  with  the  gallo-nitrate  of  silver,  or  when  the  pictures 
obtained  are  rendered  visible  or  strengthened  subsequently  to  their 
first  formation.  In  order  to  take  portraits  from  the  life,  I  prefer 
to  use  for  the  object  glass  of  the  camera  a  Ions  whose  focal  strength 
is  only  three  or  four  times  greater  than  the  diameter  of  the 
aperture.  The  person  whose  portrait  is  to  be  taken  should  be  so 
placed  that  the  head  may  be  as  steady  as  possible ;  and,  the  camera 
being  then  pointed  at  it,  an  image  is  received  on  the  sensitive 
calotype  paper.  I  prefer  to  conduct  the  process  in  the  open  air 
under  a  serene  sky,  but  without  sunshine.  The  image  is  generally 
obtained  in  half  a  minute  or  a  minute.  If  sunshine  is  employed, 
a  sheet  of  blue  glass  should  be  used  as  a  screen  to  defend  the  eyes 
from  too  much  glare,  because  this  glass  does  not  materially  weaken 
the  power  of  the  chemical  rays  to  affect  the  paper.  The  portrait 
thus  obtained  on  the  calotype  paper  is  a  negative  one,  and  from 
this  a  positive  copy  may  be  obtained  in  the  way  already  described. 

"  I  claim, — First,  the  employing  gallic  acid,  or  tincture  of  galls, 
in  conjunction  with  a  solution  of  silver,  to  render  paper  which  has 
received  a  previous  preparation,  more  sensitive  to  the  action  of 
the  light : 

"  Secondly,  the  making  visible  photographic  images  upon  paper, 
and  strengthening  such  images  when  already  faintly  or  imperfectly 
visible,  by  washing  them  with  liquids  which  act  upon  those  parts 
of  the  paper  which  have  been  previously  acted  upon  by  light : 

"  Thirdly,  the  obtaining  portraits  from  the  life  by  photographic 
means  upon  paper : 
[  ♦.318  ]  "  Fourthly,  the  employing  bromide  of  potassium,  or  *some  other 

soluble  bromide,  for  fixing  the  images  obtained." 

Upon  an  affidavit  of  the  defendant,  stating,  that  this  action  was 
brought  to  recover  damages  in  respect  of  alleged  infringements  by 
him  of  the  plaintiff's  patent  ''for  improvements  in  obtaining 
pictures  or  representations  of  objects ; "  that  the  pictures  made  by 
the  defendant  are  produced  by  a  process  commonly  called  and 
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known  as   ''the   collodion  process/'  and   which   process  differs       Talbot 

entirely  from  those  described  in  the  plaintiff's  specification,  and    la  Roche. 

could  not,  as  the  deponent  was  advised  and  believed,  be  considered 

as  an  infringement  of  the  plaintiff's  patent;  that  the  plaintiff  in 

his  specification  describes  various  processes,  all  of  which  he  claims 

to  be  within  the  protection  of  his  patent ;  that  the  deponent  did 

not  know  which  of  the  said  processes  so  described  in  the  said 

specification  the  plaintiff  intended  to  allege  the  deponent  had 

infringed ;  that  the  deponent  had  been  advised  and  believed  that 

the  evidence  that  would  be  required  in  order  to  meet  any  case  that 

might  be  set  up  at  the  trial  to  prove  an  infringement  of  any  one  of 

the  processes  mentioned  in  the   specification,  would  be  entirely 

different  from  that  which  would  be  required  to  meet  the  proof  of 

infringement  of  any  other  of  the  processes ;  and  that,  consequently, 

the  deponent  was  greatly  embarrassed  and  perplexed,  and  would 

be  put  to  great  and  unnecessary  expense  and  trouble  in  preparing 

his  defence  to  the  action,  unless  the  Court  directed  the  plaintiff  to 

furnish  him  full  particulars  of  such  breaches  of  the  plaintiff's 

patent  as  he,  the  plaintiff,  intended  to  rely  on  at  the  trial. 

Hannen  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  he  should  not  deliver  to  the  defendant  further  and  better 
particulars  of  the  infringements  of  the  patent  complained  of.  He 
submitted  that  the  plaintiff  *should  specify  more  particularly  the  [  •3i9  ] 
persons  with  respect  to  whom,  and  the  occasions  upon  which,  the 
alleged  infringements  occurred ;  and  that  he  should  point  out  with 
reasonable  precision  the  particular  parts  of  the  specification  which 
the  defendant  had  used.  The  specification  sets  forth  a  great  many 
processes, — some  of  which  are  claimed  as  new,  and  all  distinct 
in  their  nature, — leading  to  the  production  and  perpetuation  of 
pictures  upon  paper.  Before  the  passing  of  the  recent  statute,  the 
Court,  of  its  own  authority,  sometimes  called  upon  the  plaintiff  to 
give  particulars  of  infringements,  where  the  justice  of  the  case 
seemed  to  require  it.  [He  cited  Peri-y  v.  Mitchell  (1).]  The  delivery 
df  particulars  in  these  cases  is  now  regulated  by  the  15  &  16 
Vict.  c.  88,  the  41st  section  (2)  of  which  provides,  that,  in  any  action 
for  the  infringement  of  letters-patent,  the  plaintiff  shall  deliver 
with  his  declaration  particulars  of  the  breaches  complained  of  in 
the  action,  &;c.,  and  at  the  trial  of  such  action,  &;c.,  no  evidence 

(1)  1  Webster,  P.  C.  269.  (2)  See  now  s.  29  (1)  of  the  Patents 

Act,  1883. 
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Talbot       shall  be  allowed  to  be  given  in  support  of  any  alleged  infringe- 

LaBoohb.     nient,  &c.,   which    shall   not  be    contained    in    the    particulars 

delivered.    It  must  be  assumed  that  the  Legislature  intended  that 

the  particulars  should  give  some  information  which  the  declaration 

[  *320  ]  does  not  convey.  The  defendant's  affidavit  ^states  that  the  several 
processes  mentioned  in  the  specification  are  entirely  different  from 
each  other,  and  different  from  that  used  by  the  defendant. 

(Jbbvis,  Ch.  J.:  The  question  will  be  whether  the  defendant's 
process  falls  within  what  is  called  a  chemical  equivalent.) 

The  48rd  section,  which  enacts,  that,  in  taxing  the  costs  in  any 
action  for  infringing  letters-patent,  regard  shall  be  had  to  the 
particulars  delivered  in  such  action,  and  the  plaintiff  and  defendant 
respectively  shall  not  be  allowed  any  costs  in  respect  of  any 
particulars  unless  certified  by  the  Judge  before  whom  the  trial  was 
had  to  have  been  proved  by  such  plaintiff  or  defendant  respectively, 
without  regard  to  the  general  costs  of  the  cause, — throws  some 
light  upon  the  intention  of  the  Legislature  in  framing  the  4l8t 
section;  for,  if  this  general  form  of  particular  is  allowed,  the 
plaintiff  would  not  be  brought  within  the  operation  of  s.  43. 

(Maule,  J. :  Would  you  be  satisfied  if  the  plaintiff  says  that  your 
'' collodion  process"  amounts  in  substance  to  an  infringement  of 
his  process  ?) 

That,  it  is  submitted,  would  not  be  sufficiently  precise.  The 
specification  describes  two  modes  of  producing  pictures,  by  totally 
different  processes. 

(Jbbvis,  Ch.  J. :  If  the  two  processes  described  in  the  specification 
are  wholly  distinct  from  each  other,  and  the  defendant's  process 
may  be  an  infringement  of  the  one,  and  not  of  the  other,  he 
ought  to  have  better  particulars.  But,  if  the  whole  is  substantially 
one  process,  he  is  not  entitled  to  them.) 

The  defendant  surely  is  entitled  to  be  informed  as  to  which 
particular  process  he  has  infringed. 

(Jebvis,  Ch.  J. :  We  must  not  make  the  particulars  more  com- 
plicated than  a  specification.) 

The  jparticulars  originally  delivered  stated  an  infringement  by 
making  and  selling  pictures  and  portraits  according  to  the  plaintiff's 
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invention,  within  certain  dates.    The  amended  particulars  give  one       Talbot 
instance  only.  The  plaintiff  must  know  what  he  intends  to  prove.  la  Roche. 

Jbrvis,  Ch.  J. :  [  321 1 

I  am  of  opinion  that  the  defendant  is  not  entitled  to  any  farther 
or  better  particulars  in  this  case.  Under  a  plea  of  want  of 
novelty,  the  Court  requires  the  particulars  of  objections  to  con- 
descend upon  particular  instances.  But  that  is  very  different  from 
this  case ;  the  matter  there  is  not  in  the  knowledge  of  the  patentee. 
But  the  defendant  must  know  whether  and  in  what  respects  he  has 
been  guilty  of  an  infringement. 

Maulb,  J. : 

I  agree  with  my  Lord  Chief  Justice  in  thinking  that  there 
should  be  no  rule  in  this  case.  It  is  said  that  the  plaintiff  knows 
what  he  intends  to  prove.  He  may  intend  to  call  the  defendant  as 
a  witness :  but  he  cannot  go  to  the  defendant  before  bringing  the 
action,  and  examine  him  as  to  the  particular  instances  of  infringe- 
ment of  which  he  has  been  guilty.  I  think  the  particulars  already 
furnished  are  all  that  the  plaintiff  can  reasonably  be  called  upon 
to  give. 


The  rest  of  the  Court  concurring, 


BtUe  refused. 


SMITH  AND  Another  v.  HUMBLE  (1).  i864. 

(15  0.  B.  321—330 ;  S.  0.  3  0.  L.  E.  225.)  iVor^O. 

A.  demised  land  to  B.  upon  a  building  lease,  at  the  yearly  rent  of  602.,  L  321  j 
dear  of  all  rates,  assessments,  &&,  the  sewers-rate,  land-tax,  and  land- 
lord's property  or  income-tax  only  excepted,  with  the  usual  covenants  for 
the  pa3rmeut  of  rent,  &c.  B.  having  by  building  on  the  land  increased  its 
rateable  value  to  300/.  per  annum:  Held,  that  he  was  only  entitled  to 
deduct  the  sewers-rate  and  land-tax  upon  the  original  rent,  and  not  in 
respect  of  the  improved  value. 

The  declaration  stated,  that,  by  indenture  dated  the  7th  of 
January,  1846,  made  between  Robert  Strong,  of  the  first  part, 
Thomas  Bider  the  younger,  of  the  second  part,  and  the  defendant, 
of  the  third  part,  the  said  Robert  Strong  demised  to  the  defendant 
certain  buildings,  land,  and  premises  at  Southwark,  in  the  county 
of  Surrey,  except  as  therein  excepted,  to  hold  the  same  *from  the  [  ^322  ] 
24th  of  June  then  last  past  for  seventy-nine  years  then  next 
ensuing;  yielding  and  paying  therefore  yearly  during  the  said 
(1)  FoUowed,  Mansfidd  v.  ^eZ/ [1908]  1 K.  B.  71,  0.  A. 
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Smith  ierm  to  the  said  Robert  Strong,  his  heirs  and  assigns,  the  clear 
HuMBLK.  yearly  rent  of  602.,  &c.,  clear  of  all  Parliamentary,  parochial,  and 
other  rates,  assessments,  and  deductions  whatsoever  (the  sewers- 
rate,  land-tax,  and  landlord's  property  or  income-tax,  only  ex- 
cepted),— the  first  of  such  quarterly  payments  to  be  made  on  the 
25th  of  March  then  next :  And  the  defendant  did  thereby  covenant 
with  and  to  the  said  Robert  Strong,  his  heirs  and  assigns,  that  he, 
the  defendanti  his  executors,  &c.,  should  and  would,  from  time  to 
time,  and  at  all  times,  during  the  said  term,  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  Robert  Strong,  his  heirs  and  assigns, 
the  rent  thereby  reserved,  at  the  times  and  in  the  manner  therein- 
before appointed  for  the  payment  thereof,  without  any  deduction  or 
abatement  whatsoever  (except  on  account  of  the  sewers-rate,  land- 
tax,  and  landlord's  property  or  income-tax),  according  to  the  true 
intent  and  meaning  of  the  said  indenture;  and  also  should  and 
would  well  and  truly  pay,  satisfy,  and  discharge  all  Parliamentary, 
parochial,  and  all  other  taxes,  rates,  duties,  and  assessments  what- 
soever then  or  during  the  said  term  to  be  charged,  assessed,  or  im- 
posed upon  the  said  demised  premises,  or  upon  the  landlord  or  tenant 
in  respect  thereof  (except  as  before  excepted) :  Averment,  that,  at  the 
time  of  the  making  of  the  said  demise,  the  said  Robert  Strong  was 
seised  of  the  said  demised  premises  in  his  demesne  as  of  fee,  and 
continued  so  seised,  subject  to  the  said  demise,  until  and  at  the 
time  of  making  the  indenture  next  mentioned ;  and  that,  after  the 
said  demise  was  so  made,  to  wit,  on  the  9th  of  January,  1847,  by 
an  indenture  then  made  by  and  between  the  said  Robert  Strong,  of 
the  one  part,  and  Ann  Stanton  Smart  of  the  other  part,  in  pursuance 

[  *S23  ]  and  by  virtue  of  the  Act  for  rendering  a  release  *as  effectual  for  the 
conveyance  of  freehold  estates  as  a  lease  and  release  by  the  same 
parties,  the  said  Robert  Strong  granted  and  released  the  reversion 
of  and  in  the  said  demised  premises  unto  the  said  Ann  Stanton 
Smart,  her  heirs  and  assigns,  to  have  and  to  hold  the  same  unto 
the  said  Ann  Stanton  Smart,  her  heirs  and  assigns,  to  the  use  of 
the  said  Ann  Stanton  Smart,  her  heirs  and  assigns,  for  ever :  that, 
by  virtue  thereof,  the  said  Ann  Stanton  Smart  became  seised  of 
the  said  reversion  in  her  demesne  as  of  fee,  and  continued  so  seised 
until  and  at  the  time  of  making  the  indenture  next  mentioned : 
That,  afterwards,  to  wit,  on  the  18th  of  January,  1850,  by  an 
indenture  then  made  by  and  between  the  said  Ann  Stanton  Smart, 
of  the  first  part,  the  Rev.  Robert  Strong  and  the  Rev.  G.  D.  Strong, 
of  the  second  part,  and  the  plaintiffs,  of  the  third  part,  the  said 
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Ann  Stanton  Smart  granted  and  conveyed  the  said  reversion  of  Smith 
and  in  the  said  demised  premises  imto  the  plaintiffs,  their  heirs  and  hum'blb. 
assigns,  to  have  and  to  hold  the  same  unto  the  plaintiffs,  their  heirs 
and  assigns,  to  the  use  of  the  plaintiffs,  their  heirs  and  assigns, 
for  ever :  That,  by  virtue  thereof,  the  plaintiffs  became  and  were, 
and  still  continued,  seised  of  the  said  reversion  in  their  demesne 
as  of  fee,  expectant  on  the  said  lease :  That,  after  the  plaintiffs 
became  so  seised,  on  the  25th  of  March,  1854,  the  sum  of  80Z.  of 
the  rent  aforesaid,  for  six  months  of  the  said  term,  which  was  yet 
unexpired,  became  and  was  due  to  the  plaintiffs  from  the  defendant 
under  the  first-mentioned  indenture ;  and  that  the  defendant  had 
not  paid  the  same,  or  any  part  thereof,  and  had  broken  his  said 
covenant  therein :  and  plaintiffs  claimed  50Z. 

Pleas, — ^first,  as  to  18Z.  10«.,  part  of  the  money  claimed,  that  the 
said  indenture  of  lease  was  and  is  duly  sealed  and  delivered  by  the 
said  Bobert  Strong  as  his  deed,  and,  so  far  as  regards  the  right  of 
the  defendant  to  deduct  from  the  said  rent  money  paid  by  him 
for  land-tax  and  *sewers-rates,Hs  as  follows,  that  is  to  say,  &c.  [  ^324  ] 
(describing  the  parties  and  the  parcels,  &c.,  and  reciting  that  the 
lease  was  granted  ''in  consideration  of  the  expense  incurred  in 
erecting  the  warehouses  and  buildings  thereinafter  demised,  and  in 
consideration  of  the  rents  and  covenants  thereinafter  reserved  and 
contained  on  the  part  of  the  lessee,"  and  proceeding  as  follows,)— 
yielding  and  paying  therefore,  yearly  and  every  year,  during  the 
said  term,  unto  the  said  Bobert  Strong,  his  heirs  and  assigns,  the 
clear  yearly  rent  of  60Z.,  by  equal  quarterly  payments,  on  &c.  in 
every  year,  clear  of  all  Parliamentary,  parochial,  and  other  taxes, 
assessments,  and  deductions  whatsoever  (the  sewers-rate,  land-tax, 
and  landlord's  property  or  income-tax,  only  excepted) :  Covenant 
for  payment  of  the  reserved  rent,  without  abatement  except  &c. 
Averment,  that,  in  the  said  lease  were  also  contained  covenants  by 
the  defendant  to  repair  the  demised  hereditaments ;  and  that  the 
said  lease  contained  nothing  further  relevant  to  the  right  of  the 
defendant  to  deduct  from  the  said  rent  money  paid  for  land-tax  or 
sewers-rates :  that  the  defendant  built  the  said  demised  buildings 
before  the  execution  of  the  said  lease,  at  his  own  expense :  that, 
when  the  said  hereditaments  were  demised  to  the  defendant,  the 
same  were,  and  thenceforth  hitherto  had  been,  of  the  same  annual 
value,  and  were  and  had  been  in  the  same  state  and  condition, 
and  liable  to  be  assessed  to  and  charged  with  land-tax  and  sewers- 
rates  upon  such  same  annual  value :  that  the  said  Bobert  Strong, 

24—2 
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Smith  before  and  at  the  execution  of  the  said  lease,  well  knew  the  state 
HuMBUB.  tuid  condition,  and  the  annual  value,  of  the  said  demised  heredita- 
ments, and  that  the  land-tax  and  sewers-rates  were  chargeable  as  a 
poundage  rate  on  the  amount  of  the  annual  value  of  the  said 
demised  hereditaments :  that,  after  the  grant  of  the  reversion  to 
the  plaintiffs,  as  in  the  declaration  mentioned,  a  certain  sum  of 
[  *326  ]  money,  to  wit,  162.,  being  one  shilling  in  the  pound  *upon  the 
tunount  of  the  said  annual  value  of  the  hereditaments  demised  by 
the  said  indenture  of  lease  in  the  declaration  mentioned,  had  been 
and  was  duly  assessed  and  charged  on  the  said  hereditaments  for 
the  land-tax  upon  and  in  respect  of  the  said  hereditaments,  for  and 
in  respect  of  one  year  next  preceding,  and  ending  on  the  25th  of 
March,  1854:  that  the  defendant,  being  during  that  year,  and 
thenceforth  hitherto,  the  occupier  of  the  said  demised  premises, 
was  forced  to  pay,  and  did  before  this  suit  pay,  to  her  Majesty,  the 
Queen,  the  said  sum  of  152.  for  and  on  account  of  the  said  tax, 
and  that  all  matters  and  things  by  law  required  to  be  done  or 
observed,  or  to  occur,  to  entitle  her  said  Majesty  to  demand  and 
have  the  said  sum  of  152.  of  and  from  the  defendant,  were  done 
and  observed,  and  did  occur,  before  such  payment :  that  the  sum 
of  182.  lOtf.  in  the  introductory  part  of  that  plea  mentioned,  was 
and  is  part  of  the  said  sum  of  152.  remaining  unpaid  to  the 
defendant :  and  that  the  plaintiffs  during  all  the  year  immediately 
preceding,  and  ending  on  the  25th  of  March,  1854,  were  seised  as  in 
the  declaration  mentioned. 

Secondly, — as  to  62.,  other  part  of  the  money  claimed,  that,  after 
the  grant  of  the  said  reversion  to  the  plaintiffs,  the  Metropolitan 
Commissioners  of  Sewers,  within  whose  jurisdiction  and  commission 
the  said  demised  hereditaments  were  and  are  situate,  duly  made  a 
district  sewers-rate  of  6d.  for  every  pound  of  annual  value  of 
property  rateable  on  the  sewerage  district  within  which  the  said 
demised  hereditaments  were  and  are  situate,  for  a  certain  period  of 
time,  to  wit,  one  year  next  immediately  preceding,  and  ending  on 
the  22nd  of  February,  1854;  and  the  defendant,  during  all  that 
year,  was,  and  thenceforth  hitherto  had  been,  the  occupier  of  the 
said  demised  hereditaments,  and  was  forced  and  obliged  to  pay,  and 
did  before  this  suit  pay,  to  the  said  Commissioners,  on  account  of 
[  «32<s  ]  the  said  ^sewers-rate,  the  sum  of  72.  10«.,  being  the  amount  of  the 
said  sewers-rate  charged  upon  the  said  demised  hereditaments  in 
respect  of  8002.,  the  amount  of  the  annual  value  thereof :  that  all 
matters  and  things  by  law  required  to  be  done  or  observed,  or  to 
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occur,  to  make  such  payment  by  the  defendant  on  account  of  such  Smith 
sewers-rate  obligatory  on  him,  were  done  and  observed,  and  did  humble. 
occur,  before  such  payment :  that  the  plaintiffs  were  seised  as  in 
the  declaration  mentioned  during  all  the  said  year  for  which  the 
said  sewers-rate  was  imposed,  and  thenceforth  hitherto :  tliat  one 
of  the  quarterly  payments  of  the  rent  in  the  declaration  claimed, 
accrued  due  during  the  year  for  which  the  said  sewers-rate  was 
made,  and  in  respect  of  a  quarter  of  a  year  wholly  comprised 
within  such  year  for  which  the  said  sewers-rate  was  made:  and 
that  so  much  of  the  first  plea  was  true  as  preceded  the  statement 
therein  contained,  to  the  effect  that  the  sum  of  161.  was  assessed 
upon  the  said  hereditaments  for  land-tax  for  the  year  ending  on  the 
25th  of  March,  1854. 

The  plaintiffs  demurred  to  these  two  pleas ;  the  grounds  stated  in 
the  margin  being, — \*  that  the  defendant  was  only  entitled  to  deduct 
land-tax  and  sewers-rate  on  the  amount  of  rent  reserved  by  the 
lease  to  him,  and  not  on  the  annual  value  of  the  demised  premises." 

The  defendant  joined  in  demurrer. 

J.  Brown,  in  support  of  the  demurrer : 

It  appears  from  the  record  that  the  premises  in  respect  of  which 
the  taxes  in  question  are  imposed,  are  of  the  yearly  value  of  8002.| 
but  leased  to  the  defendant  at  the  yearly  rent  of  60Z.  The  defendant 
claims  to  be  entitled  to  deduct  land-tax  and  sewers-rate  upon  the 
whole  annual  value.  The  question,  so  far  as  regards  land-tax,  turns 
upon  the  statute  88  Oeo.  III.  c.  5,  which  *  *  authorises  the  [  s27  ] 
tenant  to  deduct  from  the  current  year's  rent  so  much  of  the  tax  as 
the  landlord  ought  to  bear :  Andrew  v.  Hancock  (i) .  [He  cited  Yaw  v. 
Leman  (2),  Hyde  v.  HUl  (3),  Whitfield  v.  Brandwood  (4),  and  Watson  v. 
Home  (5).]  The  lease  in  question  was  granted  in  1846,  which  was  [  829  ] 
long  after  all  these  cases  were  decided :  and  the  parties  must  be 
assumed  to  be  cognisant  of,  and  to  have  contracted  with  reference 
to,  the  existing  state  of  the  law. 

(Jbrvis,  Ch.  J. :  Are  there  any  authorities  the  other  way?) 

None. 

The  sewers-rate  is  in  no  degree  distinguishable  from  the  land-tax 
in  this  respect:  see  11  &  12  Vict.  c.  112,  ss.  76,  77,  78,  79. 

(1)  21  R.  R.  569  (3  Moore,  278  ;  1  (4)  20  R.  R  712  (2  Stark.  N.  P.  440). 
Bred.  &  B.  37).  (6)  31  R.  R  200  (7  B.  &  0.  286  ;  I 

(2)  1  WUh.  21 ;  2  Str.  1191.  Man.  &  Ry.  191). 

(3)  3  T.  R.  377. 
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Smith  Montague  Smith,  contra  : 

Tumble.  The  defendant  is  entitled  to  deduct  the  land-tax  and  sewers-rate 
upon  the  premises  demised  as  they  stood  at  the  date  of  the  lease. 
The  present  case  is  distinguishable  from  all  those  cited,  in  this,  that 
the  premises  here  were  of  their  present  value  at  the  time  the  lease 
was  granted. 

(Jervis,  Gh.  J. :  The  tenant  builds  on  the  land,  and,  in  considera- 
tion of  his  outlay,  he  gets  for  60Z.  a  year  premises  worth  800L  a 
year.) 

In  all  the  cases  relied  on,  the  improvements  were  made  subse- 
quently to  the  grant  of  the  lease.  Such  was  the  case  in  Yaw  v. 
Leman,  as  appears  from  the  report  in  Strange,  in  Hyde  v.  Hill,  in 
Whitfield  V.  Brandwood,  and  in  Watson  v.  Honie.  In  Ward  v. 
Const  (i),  it  was  held,  that,  where  the  owner  of  a  house,  in  con- 
sideration of  a  premium,  demised  it  at  one-third  of  its  annual  value, 
and  afterwards  redeemed  the  land-tax,  he  was  entitled  to  receive 
from  the  tenant  an  annual  payment  equal  to  two-thirds  of  the  land- 
tax  so  redeemed.  Parke,  J.,  there  observes  that  Lord  Tenterdbk 
had  since  inclined  to  a  different  opinion  from  that  which  he  had 
expressed  in  Whitfield  v.  Brandwood. 

[  330  ]  (Jervis,  Gh.  J. :  This  is  substantially  a  case  of  improved  value. 

Maule,  J. :  The  clause  in  question  is  merely  explanatory  of  ''  all 
deductions : "  it  does  not  amount  to  an  agreement  on  the  part  of 
the  landlord  to  pay  anything  which  he  was  not  otherwise  bound 
to  pay.) 

The  sewers-rate  stands  upon  a  somewhat  different  footing.  The 
79th  section  of  the  11  &  12  Yict.  c.  112,  enacts,  **  that,  as  between 
landlord  and  tenant,  every  tenant,  whether  his  tenancy  shall  have 
commenced  before  or  after  the  passing  of  this  Act,  and  who  if  this 
Act  had  not  been  passed,  would  have  been  entitled  to  deduct  against 
or  to  be  repaid  by  his  landlord  any  sum  paid  by  such  tenant  on 
accoimt  of  the  sewers-rate,  shall  in  like  manner  be  entitled  to  deduct 
against  or  to  be  repaid  by  his  landlord  any  sum  which  shall  be  paid 
by  him  on  account  of  a  district  sewers-rate  under  this  Act." 

(Maule,  J. :  The  sewers-rate  is  not  a  regular  annual  tax.    It  is  a 
charge  in  respect  of  the  improvement  of  the  fee-simple  of  the  land.) 
(1)  10  B.  &  C.  639  ;  5  Man.  &  By.  409. 
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Browfif  in  reply  :  Smith 

It  IB  doubtful,  on  the  11  &  12  Vict.  c.  112,  whether  the  sewers-     humblb. 
rate  is  a  landlord's  tax  at  all  (i).    At  all  events,  the  construction  of 
the  covenant  contended  for  on  the  other  side  is  unreasonable :  and 
the  authorities  cited  will  abundantly  justify  the  Court  in  holding 
that  the  plaintiff's  construction  is  the  true  one. 

Jbrtis,  Ch.  J. : 

The  authorities  relied  on  by  the  plaintiff  are  not  distinguishable : 
and  it  is  better  to  adhere  to  decisions.  Watson  v.  Home  is  expressly 
in  point  as  to  both  charges.  I  think  the  plaintiff  is  entitled  to 
judgment. 

The  rest  of  the  Court  concurring, 

Judgment  for  ike  plaintiff. 

PBITCHARD  V.  The   OFFICIAL   MANAGER  op  the       iw*- 
LONDON     AND     BIRMINGHAM      EXTENSION,      '^—*' 
NORTHAMPTON,    DAVENTRY,    LEAMINGTON, 
AND  WARWICK  RAILWAY  COMPANY. 
In  re  WEISS. 

(Id  0.  B.  331—340 ;  S.  0.  24  L.  J.  C.  P.  30.) 
[Decision  on  repealed  Clonipamea  Acta.] 


In  be  EDWARD  VANN.  ^8M. 

(15  0.  B.  341—344 ;  8.  0.  3  0.  L.  E.  126.)  

An  attorney,  being  consulted  by  a  client  who  was  under  a  charge  of 
criminally  assaulting  a  female  child  of  tender  years,  obtained  from  the 
client  a  sum  of  200/.,  to  do  the  best  he  could  for  him,  but  with  an  under- 
standiDg  that  no  account  of  the  transaction  should  be  kept  or  rendered. 
Having  succeeded  in  procuring  the  prisoner's  discharge,  the  attorney  was 
called  upon  after  the  lapse  of  nearly  six  years  to  deUver  a  bill :  The  Goubt 
refused  to  order  him  to  do  so ;  but  referred  the  whole  matter  to  the  Master, 
who  in  the  result  discharged  the  rule,  but  without  costs. 

(1)  See  Palmer  v.  Earith,  60  R.  R.  715  (14  M.  &  W.  428). 
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1854.  GEIPFITH8  V.  TEETGEN(l). 

^'"•^-        (16C.B.  344— 347;  8.  C.  24  L.  J.  0.  P.  38 ;  IJur.  N.  S.  426;  3W.R.  11;  24 
I  844  3  L.T.0.8.76.) 

A.  agreed  with  B.  to  permit  his  (B/s)  daughter  (who  was  then  residing 
with  him  as  part  of  his  family)  to  enter  his  (A.'s)  servioe,  to  assist  in  his 
business  daring  a  temporary  absence  of  his  wife:  Held,  that  B.  might 
maintain  an  action  for  her  seduction  by  A.  during  that  period. 

This  was  an  action  against  the  defendant  for  the  seduction  of  the 
plaintiff's  daughter.  The  declaration  was  in  the  usual  form,  alleging 
that  the  daughter  was  the  servant  of  the  plaintiff,  and  that  the 
plaintiff  had  by  means  of  the  seduction  lost  and  been  deprived  of 
the  services  of  his  said  daughter  and  servant. 

The  defendant  pleaded, — first,  Not  guilty, — secondly,  that  the 
daughter  was  not  the  plaintiff's  servant,  in  manner  and  form  as 
alleged.    Issue  thereon. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in 
London  after  last  Trinity  Term,  when  the  following  facts  appeared 
in  evidence :  The  plaintiff's  daughter,  who  was  about  twenty-six 
years  of  age,  had  formerly  lived  in  the  service  of  the  defendant, 
who  kept  a  toy-shop,  receiving  wages  at  the  rate  of  lOL  a  year; 
[  *346 1  *but  had  returned  to  her  father's  house,  and  resided  with  him  as  a 
member  of  his  family.  The  defendant's  wife  having  gone  out  of 
town  for  a  short  time,  and  the  defendant  being  in  want  of  somebody 
to  attend  to  his  shop  in  her  absence,  he  applied  to  the  parents  of 
the  girl  to  permit  her  to  stay  with  him  until  his  wife's  return, 
probably  for  a  week.  She  was  to  be  paid  for  her  services ;  but  no 
distinct  arrangement  was  made  as  to  the  rate  of  remuneration: 
and,  when  she  left,  after  having  been  at  the  defendant's  house 
about  a  fortnight, — during  which  time  the  defendant  debauched 
her, — Mrs.  Teetgen  gave  her  8«.,  and  asked  her  if  she  was  satisfied. 
She  then  returned  to  her  father's  house,  where  she  remained  until 
she  found  herself  with  child,  when  her  father  turned  her  out,  but 
ultimately  received  her  back,  and  she  was  in  due  time  delivered  of 
a  child  at  her  father's  house. 

On  the  part  of  the  defendant,  it  was  submitt-ed  that  the  plaintiff 
was  not  entitled  to  recover,  inasmuch  as  the  daughter  was  not  his 
servant,  but  the  servant  of  the  defendant,  at  the  time  of  the  alleged 
seduction,  and  consequently  that  the  foundation  of  the  action  failed. 

The  jury,  under  the  direction  of  the  Lord  Chief  Justice, 
returned  a  verdict  for  the  plaintiff,  with  25/.  damages ;  and  leave 
was  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him 

(1)  See  Pollock  on  Torts,  8th  ed.  231—236,  where  the  cases  are  collected. 
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on  the  second  issne,  if  the  Court  should  be  of  opmion  that  the    Gbiffithb 
objection  taken  at  the  trial  was  well  founded.  Teetoen. 

Prentice  now  moved  accordingly : 

This  sort  of  action  is  only  maintainable  at  the  suit  of  the  father 
in  respect  of  services  due  and  actually  rendered  to  him  by  the 
daughter  at  the  time  the  cause  of  action  arises.  Now,  here,  the 
evidence  clearly  showed,  that,  at  the  time  of  the  seduction,  the 
daughter  was  the  hired  servant  of  the  defendant. 

(Maulb,  J.:  The  girl  was  living  with  her  father  and  mother: 
she  was  her  father's  servant.     She  *was  invited  to  go  to  the  defen-       [  ^346  ] 
dant's  house  for  a  temporary  purpose.    And  she  afterwards  returns 
to  her  father's  house,  and  resides  there  as  before.) 

It  was  expressly  decided  in  Blaymire  v.  Haley  {\),  that  an  action 
cannot  be  maintained  by  a  father  for  the  seduction  of  his  daughter 
while  she  is  in  the  domestic  service  of  another  person,  although  it 
be  alleged  in  the  declaration  that  she  was  there  with  the  intention 
on  the  part  of  her  father  and  herself  that  she  should  return  to  her 
father's  when  she  quitted  her  service,  unless  she  should  go  into 
another  service.  And  Parke,  B.,  says :  "  Here,  the  girl  was  in  the 
actual  service  of  another  person,  and  her  intention  was,  not  to 
return  at  any  definite  time  to  her  father's  house,  but  only  on  her 
dismissal  from  her  service,  and  in  the  uncertain  event  of  her  not 
going  into  another  service.  That  an  action  for  seduction  will  not  lie 
under  such  circumstances,  has  been  expressly  decided  in  Dean  v. 
Peel  (2).  In  order  to  sustain  this  action,  there  must  be  damnum  et 
injuria.  The  plaintiff  not  having  shown  any  right  to  the  services 
of  his  daughter  at  the  time  of  the  seduction,  there  is  here  damnum 
absque  injurid" 

(Jbrvib,  Gh.  J. :  What  is  there  more  in  this  case  than  going  to  a 
friend's  house  for  a  short  period  ?  My  brother  Pabkb,  in  the  case 
you  rely  on,  adds, — "  A  mere  temporary  absence  undoubtedly  would 
not  be  sufficient  to  defeat  the  action;  but  that  is  very  different 
from  a  continued  and  regular  service." 

Maulb,  J. :  The  girl  did  not  hire  herself.  The  father  (or  the 
mother)  agreed  to  lend  the  defendant  his  servant  for  a  short  time, — 
till  his  wife  returned  from  the  country.) 

(1)  65  R.  R.  501  (6  M.  &  W.  55).  (2)  7  R  B.  653  (5  East,  45). 
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Gbiffithb    If  she  was  a  hired  servant  of  the  defendant,  the  length  of  hiring 
Teetoen.     was  of  no  importance.     The  question  is,  whether  this  defendant 

could  not  have  maintained  an  action  if  a  third  person  had  seduced 

the  girl. 

Jervis,  Ch.  J.: 

[  •s*^  ]  My  impression  of  the  evidence  was,  *and  is,  that  the  plaintiff's 

daughter  was  staying  at  the  defendant's  house  rather  in  the 
character  of  a  visitor  than  in  that  of  a  servant.  The  88.  which 
was  given  to  her  by  the  defendant's  wife  when  she  left,  was  rather 
by  way  of  gratuity  than  as  payment  of  wages. 

Maulb,  J. : 

I  see  nothing  in  the  position  which  the  daughter  held  whilst 
residing  at  the  defendant's  house,  which  should  at  all  interfere  with 
the  relation  of  servant  to  her  father.  It  seems  to  me  that  there 
was  ample  evidence  of  service  to  entitle  the  plaintiff  to  maintain  the 
action. 

Ckowdbr,  J. : 

I  am  entirely  of  the  same  opinion.  At  the  time  of  her  seduction 
by  the  defendant,  this  young  person  was  only  temporarily  absent 
from  her  father's  roof.  She  still  continued  to  form  essentially  a  part 
of  his  family.  The  case  very  nearly  resembles  that  of  Speight  v. 
Oliveira  (1),  where  A.  having,  with  intent  to  seduce  the  servant  and 
daughter  of  B.,  hired  her  as  his  servant,  and  by  that  means 
obtained  possession  of  her  person, — it  was  held,  that  B.  might 
maintain  an  action  against  him  for  such  seduction.  Abbott,  Ch.  J., 
there  says :  **  During  the  time  that  the  girl  was  in  her  father's 
house,  she  was  his  servant :  was  there  an  end  put  to  that  service  ? 
It  is  alleged  by  the  defendant  that  there  was,  because  he  himself 
hired  her  for  the  purpose  of  keeping  his  own  house,  at  78.  per 
week.  But,  if  he  did  not  really  hire  her  with  that  intention,  but 
with  the  wicked  view  of  seducing  her,  then  I  am  of  opinion  that 
the  relation  of  master  and  servant  was  never  contracted  between 
them."  I  agree  with  the  rest  of  the  Court  in  thinking  that  there 
should  be  no  rule. 

Bule  refused. 

(1)  20  E.  E.  728  (2  Stark.  N.  P.  C.  493). 
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CUMBERLAND  v.  BOWES.  i854. 

(15  0.  B.  348-357 ;  S.  C.  24  L.  J.  C.  P.  46  ;  1  Jur.  N.  S.  236  ;  3  C.  L.  R.  149 ;        ^— 
3  W.  E.  138 ;  24  L.  T.  0.  S.  160.)  [  348  ] 

A.  held  a  farm  of  B.,  subject,  amongst  others,  to  the  following  ooyenants 
contained  in  a  draft  lease  under  whidi  a  former  tenant  had  held, — 1.  To 
house  the  produce  on  the  farm,  and  to  thresh,  feed,  and  fodder  the  same 
thereon,  and  not  to  sell  or  dispose  of  any  part  thereof,  except  as  after 
mentioned, — 2.  That  A.  should  be*  at  liberty  to  sell  hay  and  wheat  straw 
(except  that  of  the  last  year's  produce),  bringing  back  for  every  load  of 
hay  or  straw  two  loads  of  manure, — 3.  That  A.  should,  on  the  determination 
of  the  tenancy,  leave  all  the  hay,  straw,  and  manure  arising  during  the  last 
year  of  his  tenancy  for  the  use  of  B.  or  of  the  incoming  tenant,  being  paid 
for  the  hay  and  wheat  straw  at  a  fair  valuation, — ^these  latter  words  <*  fair 
valuation  "  having  been  substituted  in  the  draft  lease  for  "consuming  price." 

In  an  action  by  A.  against  B.  to  recover  the  value  of  hay  and  wheat 
straw  left  by  the  former  at  the  expiration  of  his  tenancy,  it  appeared  that 
a  valuation  had  been  made  by  an  umpire,  who  was  the  only  witness  called 
at  the  trial,  and  who  stated  that  he  had  valued,  not  at  a  '*  consuming 
price,"  nor  a  ''market  price,"  but  at  a  " fair  valuation ; "  and  the  jury 
returned  a  verdict  in  accordance  with  his  valuation : 

Held,  that  there  was  nothing  from  whidi  the  Court  could  see  that  the 
valuation  had  been  made  upon  an  erroneous  principle ;  and,  what  was  a 
*' lair  valuation,"  being  a  question  for  the  jury,  there  was  no  ground  for 
interfering  with  the  verdict. 

Whether  the  Court  could  properly  notice  the  substitution  of  the  words 
**  fair  valuation  "  for  *'  consuming  price,"  in  the  draft  lease, — quaere  f 

Held,  also,  that  the  valuation  of  the  umpire  was  not  invalidated  by  the 
circumstance  of  his  having  altered  it  after  he  had  delivered  it  out,  by 
striking  out  an  item  which  ought  not  to  have  been  included  therein. 

This  was  an  action  by  an  outgoing  tenant  of  a  farm  called  Bury 
Farm,  at  Walden,  in  the  county  of  Hertford,  against  his  landlady, 
to  recover  compensation  for  certain  hay,  straw,  and  manare  left  by 
him  on  the  farm.  The  defendant  pleaded, — first,  that  the  umpire 
did  not  duly  value, — secondly,  payment  into  Court  of  520^ 

The  cause  was  tried  before  Lord  Chief  Baron  Pollock,  at  the  last 
Assizes  at  Hertford,  when  the  following  facts  were  proved,  or 
admitted  :  The  plaintiff's  father,  William  Cumberland,  in  February, 
1840,  became  tenant  of  the  farm  in  question  under  a  proposal  for  a 
lease  in  the  terms  contained  in  the  draft  lease  hereinafter  mentioned, 
and  continued  in  possession  thereof  upon  the  terms  of  such  draft  lease 
until  his  death  ;  and,  after  his  death,  his  widow  and  the  plaintiff,  as 
his^ezecutrix  and  executor,  continued  to  hold  the  farm  upon  the  same 
terms  as  William  Cumberland  had  held  it,  until  the  death  of  the  widow; 
and,  from  that  time,  the  plaintiff  alone  continued  to  hold  down  to 
March,  1852,  when  a  new  agreement  was  entered  into  under  which 
the  plaintiff  became  tenant  *from  year  to  year  upon  the  same  terms  [  ^349  ] 
in  all  respects,  save  the  substitution  of  a  com  rent  for  a  money  rent. 
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The  draft  lease  above  referred  to  was  as  follows : 
Draft   of    an    indenture    of    lease  of  the  — 


of 


1840, 


[  'SSO  ] 


between  Demster  Homing  and  John  Warwick,  of  the  first  part,  the 
Bight  Hon.  Thomas  Bowes,  Earl  of  Strathmore,  of  the  second  part, 
the  Hon.  Charlotte  Lyon  Bowes,  commonly  called  Lady  Glamis, 
widow,  of  the  third  part,  and  William  Cumberland,  of  the  fourth 
part.  Demise  of  the  farm  and  premises  in  question  to  William 
Cumberland,  his  executors  &c.,  *'  from  the  29th  of  September  then 
next  for  four  years  thence  next  ensuing,  and  fully  to  be  complete 
and  ended,  and  thence  from  year  to  year,  as  yearly  tenant  thereof, 
until  such  tenancy  shall  be  determined  as  after  provided."  The 
draft  contained,  amongst  others,  the  following  covenants :  *'  And 
also  that  he,  the  said  W.  Cumberland,  his  executors  or  adminis- 
trators, shall  and  will  manage  and  cultivate  the  said  farm  and 
land  (except  the  pasture  lands)  according  to  the  rotation  of  crops 
and  in  manner  usual  in  the  fourcourse  system,  so  that  no  more 
than  two  white  straw  crops,  such  as  wheat,  barley,  or  oats,  shall  in 
any  case  succeed  each  other,  but  shall  have  a  green  or  pulse  crop  or 
a  fallow  constantly  intervene,  and  so  that  the  arable  lands  shall 
have  a  summer-fallow  every  fourth  year ;  nor  shall  more  than  one 
wheat  crop  be  taken  ofif  the  same  lands  in  one  course  of  four  years : 
And  also  shall  and  will  in  each  year  make  and  continue  fallow  at 
least  one-fourth  part  of  the  said  arable  lands  as  and  for  a  summer- 
fallow  ;  and  shall  and  will  in  a  proper  and  husbandlike  way  plough 
and  dress  the  same,  at  the  rate  of  ten  loads  per  acre  of  good  rotten 
dung,  or  equivalent  manure :  and  shall  and  will  in  the  last  year  of 
this  demise  leave  the  one-fourth  part  of  the  said  arable  lands  which 
shall  be  in  course  for  fallow  for  wheat,  and  shall  and  will  permit 
and  suffer  the  said  D.  Homing  and  John  Barker,  *or  other  the 
person  or  persons  for  the  time  being  entitled  as  aforesaid,  and  their 
or  his  servants  or  workmen,  or  incoming  tenant,  in  the  last  year  of 
this  demise,  to  enter  the  said  lands  so  to  be  left  for  a  summer 
fallow,  to  prepare  the  same  in  such  manner  as  to  them  or  him  shall 
seem  meet :  And  also  shall  and  will  house,  inbarn,  and  set  up  upon 
the  said  demised  premises  all  the  corn,  hay,  and  produce  which 
shall  grow  or  arise  from  the  said  demised  lands  and  grounds,  or 
any  of  them,  and  there  thresh,  feed,  and  fodder  out  the  same  for 
the  better  increase  and  making  of  dung  and  compost  there,  and  in 
a  husbandlike  manner  spread,  bestow,  and  lay  all  the  dung,  muck, 
stover,  manure,  soil,  and  compost  that  shall  arise  and  be  made 
upon  the  said  premises,  or  any  part  thereof,  during  the  continuance 
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of  his  tenancy,  in  and  upon  the  lands  and  grounds  hereby  demised, 
or  some  of  them,  >¥here  most  needed,  and  shall  not  nor  will  sell  or 
otherwise  dispose  of  the  same,  or  any  part  thereof,  except  as  after 
mentioned  (i) :  And  it  is  agreed  that  the  said  W.  Cumberland,  his 
executors  or  administrators,  are  to  be  at  liberty  to  sell  and  dispose 
of  his  hay  and  wheat  straw  (except  that  of  the  last  year's  produce) 
on  the  terms  that  he  or  they  do  immediately  afterwards  bring  back 
and  return  upon  the  said  premises,  for  every  load  of  hay  or  straw 
sold  or  disposed  of,  two  loads  of  good  rotten  dung  or  other  equivalent 
manure,  and  spread  and  bestow  the  same  in  a  husbandlike  manner 
upon  the  said  demised  lands  where  most  needed :  And  also  shall 
and  will,  on  the  determination  of  his  tenancy,  leave  on  the  said 
hereby  demised  premises  all  the  hay,  wheat  straw,  and  all  other 
straw,  as  shall  not  be  used  in  fodder,  arising  from  the  last  year's 
crop,  and  also  all  the  dung,  muck,  stover,  and  compost  as  shall 
arise  or  be  made  upon  the  said  premises  in  the  last  year  of  his 
tenancy,  to  and  for  the  use  of  the  said  D.  Homing  and  John  Barker, 
their  heirs  or  assigns,  or  other  the  person  *for  the  time  being 
entitled  as  aforesaid,  or  his  or  their  succeeding  or  incoming  tenant, 
being  paid  or  allowed  for  the  hay  and  wheat  straw  at  a  Jair 
valuation  (2) :  And  also  that  it  shall  and  may  be  lawful  to  and  for 
the  said  D.  Homing  and  John  Barker,  their  heirs  or  assigns,  or 
other  the  person  for  the  time  being  entitled  as  aforesaid,  or  his  or 
their  succeeding  or  incoming  tenant,  and  his  and  their  servants  and 
workmen,  with  horses  and  carts,  in  the  last  year  of  the  tenancy 
hereby  created,  to  enter  into  and  upon  so  much  of  the  said  arable 
lands  as  shall  then  be  in  course  for  a  summer  fallow,  and  to  plough, 
fallow,  and  manure  the  same  in  such  manner  as  to  them  or  him 
shall  seem  meet ;  and  also  to  enter  upon  the  dung,  manure,  and 
compost  that  shall  then  be  in  the  yards  and  other  parts  of  the  said 
premises,  and  to  take,  carry  out,  and  use  the  same  in  the  said  arable 
lands  which  shall  then  be  in  course  for  a  summer  fallow  as  afore- 
said ;  And  also  that  the  said  D.  Homing  and  John  Barker,  or  other 
person   entitled  as  aforesaid,  or  their  or  his  tenant,  shall  be  at 
liberty,  in  the  last  year  of  his  tenancy,  to  sow  grass-seeds  on  such 
of  the  said  arable  lands  as  shall  then  be  sowed  with  Lent  or  spring 
corn,  and  the  said  W.  Cumberland,  his  executors  or  administrators, 
shall  and  will  harrow  the  same  in  gratis,  and  preserve  the  same 
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(1)  These  words  were  in  substitution 
of  the  words,  "  wheat,  straw,  and  hay 
(except  that  of  the  last  year's  pro- 


duce), only  excepted." 

(2)  These  words  were  in  substitution 
of  the  words,  '*  consuming  price." 
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from  harm  or  being  fed  off."    The  draft  farther  contained  all  the 
covenants  usual  in  a  farming  lease. 

Upon  the  plaintiff's  giving  up  the  farm,  at  Michaelmas,  1858,  a 
dispute  arose  between  him  and  the  defendant  as  to  the  valuation  of 
the  hay  and  straw  left  by  him ;  the  plaintiff  insisting  that  he  was 
entitled  to  be  paid  for  them  at  a  "  fair  valuation/'  as  contradistin- 
guished from  a  **  consuming  price,"  which  the  defendant  contended 
for.  Valuers  were  accordingly  appointed  on  each  side.  They  not 
agreeing,  an  umpire  was  appointed,  who  valued  the  hay,  straw,  &c., 
left  on  the  premises,  at  the  sum  of  *7742.  lit.  8i.,  accompanying 
his  valuation  with  the  following  certificate, — '^  I  certify  that  I  have 
valued  the  above  at  a  marketable  price  in  its  present  situation." 

Eve,  the  umpire,  who  was  the  only  witness  called  at  the  trial, 
stated  that  he  did  not  value  at  a  "  consuming  price,"  or  at  a  "market 
price,"  but  at  a  "  fair  valuation." 

It  further  appeared,  that,  after  Eve  had  delivered  out  his  valuation 
to  the  parties,  he  discovered  that  he  had  made  a  mistake,  by  includ- 
ing in  his  valuation  a  small  quantity  of  old  hay  which  he  ought  not 
to  have  valued,  and  accordingly  he  altered  the  valuation  by  striking 
off  22.  as  the  value  of  the  hay  so  improperly  included. 

The  jury  having  returned  a  verdict  for  the  plaintiff  for  262Z.  11«.  8J., 
the  difference  between  the  sum  paid  into  Court,  and  the  amount  of 
the  valuation  as  altered, 

ChanneU^  Serjt.,  oh  a  former  day  in  this  Term,  pursuant  to 
leave  reserved  to  him  for  that  purpose,  moved  to  enter  a 
nonsuit,  or  for  a  new  trial : 

By  the  terms  of  the  covenant,  the  tenant  was  bound  to  consume 
on  the  farm  all  the  hay  and  straw,  or,  if  any  were  carried  off,  to 
bring  back  an  equivalent  in  manure.  But,  in  the  last  year  of 
the  tenancy,  he  bound  himself  to  leave  the  hay  and  straw  at  a  fair 
valuation, — that  is,  regard  being  had  to  the  other  covenants,  to 
be  consumed  on  the  farm  by  the  incoming  tenant. 

(Jbrvis,  Ch.  J. :  The  universal  rule  is,  that  the  tenant  is  to  leave 
the  hay  and  straw  at  fodder  price.  Unless  that  is  controlled  by  the 
words  here  substituted,  it  means  a  consuming  price. 

Maulb,  J.:  The  substitution  of  ''fair  valuation"  for  "consuming 
price,"  would  seem  to  show  that  something  different  was  intended.) 


The  next  objection  is,  that  there  was  no  such  valuation  here  as  to 


VOL.  c]  1854.     C.  P.     15  C,  B.  352—854.  888 

entitle  the  plaintiff  to  recover.    The  valuation  delivered  out  by  the      cumber. 
umpire  did  not  pursue  bis  authority :  and,  though  he  afterwards  «,. 

♦altered  his  valuation  for  the  purpose  of  ouring  the  defect,  he  was       Bowbb. 

-  ,  [  *353  3 

then  functus  officio. 

(Maulb,  J. :  The  umpire  was  not  functus :  he  had  not  valued  at 
all  until  he  gave  out  the  perfect  valuation.  If  a  man  does  not 
communicate  the  value  of  a  specific  thing  which  he  is  employed  to 
value,  he  does  not  value  it.) 

That  would  cure  every  objection  in  the  case  of  an  award  which 
is  bad  for  excess. 

(Maulb,  J. :  Not  so.  The  award  is  bad,  not  because  the  arbitrator 
has  exceeded  his  authority,  but  because  he  has  not  done  that  which 
the  parties  had  required  him  to  do.) 

A  rule  nisi  having  been  granted  on  the  first  point  only. 

Lush,  on  a  subsequent  day,  showed  cause: 

The  umpire  had  the  draft  lease  shown  to  him,  and  he  stated  that 
be  valued  neither  at  a  consuming  price  nor  a  market  price,  but  at 
a  fair  valuation  as  between  outgoing  and  incoming  tenant.  The  fact 
of  the  words  **  fair  valuation  '*  having  been  substituted  for  ^'  con- 
suming price,"  shows  that  the  parties  contemplated  something 
more  than  was  meant  by  the  clause  as  it  originally  stood.  There 
was  no  evidence  that  the  valuation  was  not  a  fair  one. 

ChanneUy  Serjt.,  and  Rodwell,  in  support  of  the  rule : 

The  words  "  at  a  fair  valuation  "  must  be  construed  with  reference 
to  the  precedent  matter  in  the  lease.  There  are  three  covenants 
which  it  is  essential  to  look  at.  By  the  first  of  these,  the  tenant 
binds  himself  to  "  house,  inbarn,  and  set  up  upon  the  demised 
premises  all  the  corn,  hay,  and  produce  which  shall  grow  or  arise 
from  the  said  demised  lands  and  groimds,  and  there  thresh,  feed, 
and  fodder  out  the  same  for  the  better  increase  and  making  of 
dung  and  compost  there,  and  in  a  husbandlike  manner  spread, 
bestow,  and  lay  all  the  dung,  muck,  &c.,  that  shall  arise  and  be 
made  upon  the  *said  premises  during  the  continuance  of  his  tenancy,  [  ^354  ] 
in  and  upon  the  lands  and  grounds  thereby  demised,  and  shall  not 
nor  will  sell  or  otherwise  dispose  of  the  same,  or  any  part  thereof, 
except  as  after  mentioned."  That,  of  itself,  would  give  the  tenant 
no  right  to  carry  off  hay  or  straw.     The  next  covenant  is, — "  And 
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CuMBEB-     it  is  agreed  that  the  said  W.  Cumberland,  his  executors  or  adminis- 
^  trators,  are  to  be  at  liberty  to  sell  and  dispose  of  his  hay  and  wheat 

BowBs.  straw  (except  that  of  the  last  year's  produce)  on  the  terms  that  he 
or  they  do  immediately  afterwards  bring  back  and  return  upon  the 
said  premises,  for  every  load  of  hay  or  straw  sold  or  disposed  of, 
two  loads  of  good  rotten  dung,"  &c.  That  covenant  expressly 
excludes  the  tenant's  right  to  carry  away  or  sell  hay  or  straw  during 
the  last  year  of  the  tenancy.  Then  comes  the  third  covenant,  upon 
which  the  question  more  immediately  arises, — "  And  also  shall  and 
will,  on  the  determination  of  his  tenancy,  leave  on  the  said  hereby 
demised  premises  all  the  hay,  wheat  straw,  and  all  other  straw,  as 
shall  not  be  used  in  fodder,  arising  from  the  last  year's  crop,  and 
also  all  the  dung,  &c.,  as  shall  arise  or  be  made  upon  the  said 
premises  in  the  last  year  of  his  tenancy,  to  and  for  the  use  of  the 
landlord,  or  the  succeeding  or  incoming  tenant,  being  paid  or 
allowed  for  the  hay  and  wheat  straw  at  a  fair  valuation."  Looking 
at  these  three  covenants,  it  is  manifest  that  the  words  ''fair  valua- 
tion," taken  with  reference  to  the  obligations  of  the  tenant,  mean, 
a  fair  valuation  at  a  consuming  price.  That  the  umpire  here  has 
failed  to  value  upon  that  principle,  is  plain,  both  from  his  certificate 
and  from  his  evidence.  In  the  former,  he  says  he  has  valued  the 
hay  and  straw ''  at  a  marketable  price  in  its  present  situation." 
He  had  evidently  forgotten  the  position  of  landlord  and  tenant,  and 
had  entirely  overlooked  the  obligations  of  the  covenants.     Then,  on 

[  *355  ]  his  examination  at  the  trial,  he  said  he  did  not  value  at  a  **^  con- 
suming price,"  or  at  a  **  market  price,"  but  at  a  "  fair  valuation :" 
whereas,  by  the  true  construction  of  the  covenants,  it  is  submitted 
he  was  bound  to  value  at  a  consuming  price. 

Cur,  adv.  vtUt. 

Jebvis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  by  an  outgoing  tenant  against  his  landlady, 
to  recover  the  value  of  certain  hay  and  straw  left  by  him  for  the 
incoming  tenant,  on  quitting  a  farm  :  and  the  contention  between 
the  parties,  was,  upon  what  principle  the  valuation  ought  to  be 
made.  It  appears  that  the  plainti£f's  father  had  formerly  held  the 
farm  under  certain  terms  mentioned  in  a  draft  lease,  the  material 
covenants  of  which  were, — first,  to  house  upon  the  demised  premises 
all  the  hay  and  produce  of  the  farm,  and  thresh,  feed,  and  fodder 
the  same  thereon,  and  not  to  sell  or  dispose  of  any  part  thereof, 
except  as  after  mentioned, — secondly,  that  the  tenant  should  be  at 
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liberty  to  sell  hay  and  wheat  straw  (except  that  of  the  last  year*s  pro- 
duce), he  bringing  back  for  every  load  of  hay  or  straw,  two  loads  of 
manure, — thirdly,  that,  on  the  determination  of  the  tenancy,  the 
tenant  should  leave  all  the  hay,  straw,  and  manure  arising  during 
the  last  year  of  his  tenancy,  for  the  use  of  the  landlady  or  the  incom- 
ing tenant,  being  paid  for  the  hay  and  wheat  straw  at  a  fair  valua- 
tion ;  these  latter  words  having  been  substituted  in  the  draft  lease, 
for  the  words  "  at  a  consuming  price."  At  the  trial,  the  plaintiff 
claimed  to  have  the  hay  and  straw  valued  at  "  a  fair  valuation,"  with- 
out regard  to  a  consuming  value :  the  defendant,  on  the  other  hand, 
insisted,  that,  regard  being  had  to  the  covenants,  the  valuation  was  to 
be  at  a  "  consuming  price."  The  Lord  Chief  Babon  was  inclined  to 
think  that  the  plaintiff's  construction  was  the  correct  one ;  *and 
the  plaintiff  had  a  verdict.  In  the  course  of  the  discussion  before 
us  on  the  motion  to  enter  a  nonsuit,  it  was  very  ingeniously  urged 
by  my  brother  ChanneU,  that,  whatever  might  be  the  effect  of  the 
alteration  in  the  draft  lease,  the  tenant  was  only  entitled  to  be  paid 
at  a  consuming  price.  His  argument  was  in  substance  this, — 
There  are  three  covenants  bearing  on  the  subject.  By  the  first,  the 
tenant  is  bound  to  consume  all  the  produce  upon  the  farm.  The 
second,  which  was  in  the  tenant's  ease,  entitled  him  to  sell  hay  and 
straw  on  condition  of  his  bringing  back  two  loads  for  one  of 
manure, — the  last  year  of  the  tenancy  being  excluded.  The  third 
compelled  him  to  leave  all  the  last  year's  hay  and  straw,  &c.,  the 
tenant  being  paid  for  the  hay  and  wheat  straw  at  a  fair  valuation. 
As,  therefore,  the  tenant  was  bound  to  consume  all  the  hay  and 
straw  on  the  farm  under  the  first  covenant,  and  could  not  carry 
away  hay  and  straw  at  all  during  the  term,  except  under  the  second 
covenant,  and  then  only  to  the  exclusion  of  the  last  year's  produce, 
my  brother  ChanneU  insisted  that  the  last  year's  produce,  regard 
being  had  to  the  tenant's  obligations  under  the  first  and  second 
covenants,  must  be  paid  for  at*  a  consuming  price,  notwithstanding 
the  substitution  of  the  words  "  at  a  fair  valuation."  On  the  other 
hand,  Mr.  Lush  insisted  that  he  might  look  at  the  draft  lease,  and, 
finding  the  words  *' fair  valuation  "  to  have  been  substituted  for 
"  consuming  price,"  which  stood  there  before,  he  might  reasonably 
call  upon  the  Court  to  hold  that  the  parties  intended  by  ''fair 
valuation  "  something  different  from  "  consuming  price."  If  it  were 
necessary  to  determine  whether  or  not  we  could  look  at  the  altera- 
tion in  the  draft,  as  a  key  to  the  meaning  of  the  parties,  I  must 
confess  I  should  have  felt  considerable  doubt.    It  might  be  letting 
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Cdmbbb-  in  contradictory  parol  evidence  to  show  the  circnmstances  under 
Y,  which  the  alteration  was  made.    But  we  are  all  of  ^opinion,  that, 

Bowsa,      f^j.  ijj^g  purposes  of  this  rule,  it  will  not  be  necessary  to  take  that 

matter  into  our  consideration  at  all;  for,  looking  at   the  three 

covenants  to  which  our  attention  has  been  invited,  the  plaintiff  is 

bound  to  leave  the  hay  and  straw  of  the  last  year's  produce  on  the 

farm,  to  be  paid  for  at  a  fair  valuation.    Even  in  that  view,  the 

plaintiff  is  entitled  to  keep  the  verdict.    Whether  and  what  is  a  fair 

valuation,  is  a  question  for  the  jury ;  and,  the  only  witness  who  was 

called  at  the  trial  having  stated  that  the  valuation  here  made  was 

a  fair  valuation,  I  see  no  reason  for  being  dissatisfied  with  the 

verdict.    The  rule,  therefore,  will  be  discharged. 

Rule  discharged. 

jgg^  JOHNSON  V.  HAREIS. 

Aw.  84.  (16  0.  B.  857—360 ;  S.  C.  24  L.  J.  C.  P.  40.) 

""^  [Arrest  upon  final  process  under  7  &  8  Vict,  c  96.    Bepealed  by  32  &  33 

Vict  c,  83,  8.  20.] 


1854, 
Nov,  4, 


BABONNEAU  v.  FARRELL. 


(15  0.  B.  360—362  ;  S.  C.  8  C.  L.  B.  42  ;  24  L.  J.  0.  P.  9;  1  Jur.  N.  S.  114; 
3  W.  B.  11  ;  24  L.  T.  O.  S.  76.) 

[  360  ]  Xn  slander,  the  declaration  stated,  that  the  plaintiff  was  engaged  in  the 

trade  of  a  manufacturer  of  asphalte,  and  had  been  employed  by  the  Board 
of  Ordnance  to  re-lay  the  entrance  of  their  office  with  new  asphalte,  and 
had  duly  performed  the  work  ;  and  that  the  defendant  spoke  of  and  con- 
ceming  the  plaintiff  in  his  said  trade,  and  of  and  concerning  the  plaintiff 
in  reference  to  the  said  work,  the  false  and  defamatory  words  following : 
**  The  old  materials  have  been  re-laid  by  your  Company  in  the  asphalte 
work  executed  in  front  of  the  Ordnance  Office  ;  and  I  have  seen  the  work 
done," — innuendo,  **  that  the  plaintiff  had  been  guilty  of  dishonesty  in  the 
conduct  of  his  said  trade,  by  laying  down  again  the  old  asphalte  materials 
which  had  before  been  used  at  the  entrance  of  the  said  Ordnance  Office, 
instead  of  new  asphalte,  according  to  his  said  contract :  *'  Held,  that  the 
declaration  was  sufficient,  and  the  innuendo  not  too  large. 

This  was  an  action  of  slander.  The  declaration  stated,  that  the 
plaintiff  was  engaged  in  the  trade  of  a  manufacturer  of  asphalte, 
under  the  name  and  style  of  Babonneau  &  Go. ;  and  that,  shortly 
before  the  committing  of  the  grievance  complained  of,  he  had  been 
employed  by  the  Board  of  Ordnance  to  re-lay  the  entrance  of  the 
Ordnance  Office  with  new  asphalte,  and  had  duly  performed  the 
work :  yet  that  the  defendant,  well  knowing  the  premises,  and 
intending  to  injure  the  plaintiff,  falsely  spoke  and  published  of  and 
concerning  the  plaintiff  in  his  said  trade  and  business,  and  of  and 
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concerning  the  *plaintiff  in  reference  to  his  said  work,  in   the    Babonneau 
presence  of  John  Smith,  an  agent  of  the  plainti£f,  and  others,  the     fabkbll. 
false  and  defamatory  words  following,  that  is  to  say,  *'  The  old      F  •sei  ] 
materials  have  been  re-laid  by  your  (meaning  the  plaintiff's)  com- 
pany in  the  asphalte  work  executed  in  front  of  the  Ordnance  Office, 
Fall  Mall  (meaning  the  said  work  so  executed  by  the  plaintiff  for  the 
Board  of  Ordnance  as  aforesaid),  and  I  (meaning  the  plaintiff)  have 
seen  the  work  done  (thereby  meaning  that  the  plaintiff  had  been 
guilty  of  dishonesty  in  the  conduct  of  his  said  trade  and  business, 
by  laying  down  again  the  old  asphalte  materials  which  had  before 
been  used  at  the  entrance  of  the  said  Ordnance  Office,  instead  of 
new  asphalte  according  to  his  said  contract) :"  by  means  of  the 
speaking  and  publishing  of  which  said  words,  the  plaintiff  had 
been  greatly  injured  in  his  said  trade  and  business,  &c. 

Plea,— Not  guilty;  whereupon  issue  was  tried. 

At  the  trial,  before  Jervis,  Ch.  J.,  at  the  sittings  in  London  after 
last  Term,  the  plaintiff's  contract  with  the  Board  of  Ordnance,  and 
the  due  performance  thereof  by  him  were  proved,  as  also  was  the 
speaking  of  the  words  by  the  defendant,  as  alleged  in  the  declaration. 
His  Lordship  merely  left  it  to  the  jury  to  say  whether  the  words 
were  proved,  and  the  jury  returned  a  verdict  for  the  plaintiff,  with 
408.  damages. 

J.  H.  Hodgson  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

The  words  charged  not  being  actionable  in  themselves,  the  Lord 
Chief  Jubtiob  should  have  told  the  jury  that  the  defendant  was 
not  liable  unless  it  was  proved  that  he  knew  the  nature  of  the  con- 
tract  between  the  plaintiff  and  the  Ordnance  Office.  He  should 
have  asked  the  jury,  not  only  whether  the  defendant  spoke  the 
words,  but  whether  he  spoke  them  in  the  sense  imputed  to  them  in 
the  declaration. 

(Maulb,  J. :  *The  innuendo  imputes  an  intention  to  the  speaker  [  ^862  ] 
in  using  them.  The  plaintiff  was  bound  to  prove,  and  it  is  not 
suggested  that  he  did  not  prove,  that  the  words  were  spoken 
on  an  occasion  and  under  circumstances  which  satisfied  the  jury 
that  the  defendant  meant  to  impute  to  the  plaintiff  that  which  the 
innuendo  conveys.) 

The  innuendo  gives  the  words  a  larger  meaning  than  they  naturally 
bear. 

26—2 
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Babonveav       (Growdbb,  J.:   The   meaning    imputed   to   the  words   by    the 
fab^ll.     innuendo,  is  no  more  than  the  natural  inference.) 

Per  Curiam  : 

There  is  no  ground  for  a  rule.  The  innuendo  does  not  enlarge 
the  sense  of  the  slanderous  words,  but  merely  shows  the  intention 
of  the  speaker. 

Rule  refused. 


18W.  GITTIN8  V.  SYMES. 

iVbr.  24. 
(15  C.  B.  362—364 ;  S.  0.  24  L.  J.  0.  P.  48.) 

[Practioe — Inj  unction — Common  Law  Procedure  Act] 


[364] 


18^-  In  re  ELIZABETH  LEGGE. 

JV<w.2l. 

(15  0.  B.  364.) 

The  Court  allowed  a  commiBsion  for  taking  the  acknowledgment  of  a 
married  woman  in  Australia  under  the  3  &  4  WilL  IV.  c.  74,  s.  83,  to  go 
out  with  a  blank  for  the  Christian  name  of  the  husband,  which  (the 
marriage  haying  taken  place  there)  was  unknown  here. 

Brewer  moved  that  a  commission  might  go  to  Australia  to  take 
the  acknowledgment  of  a  married  woman  there,  a  blank  being 
left  therein  for  the  Christian  name  of  the  husband.  It  appeared 
by  affidavit  that  the  lady  had  married  there  a  person  named  Legge, 
but  that  there  was  no  person  to  be  found  in  this  country  who  knew 
his  Christian  name.  He  referred  to  In  re  Apperton  (i),  where  the 
Court  allowed  a  commission  to  go  to  Sydney  with  a  blank 
for  the  Christian  name  of  the  lady  under  precisely  similar 
circumstances. 

Per  Curiam  : 

In  re  Apperton  is  a  stronger  case  than  this.    Let  the  com- 
mission go. 

Fiat. 
(1)  1  C.  B.  447. 
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IN    THE    EXCHEQUER    CHAMBER. 

• • 

DALBY    V.   The   INDIA    and    LONDON    LIFE 

ASSURANCE  COMPANY  (1).  Dec.l 


[  366  ] 


(15  C.  B.  365—397 ;  S.  O.  3  C.  L.  B.  61  ;  24  L.  J.  0.  P.  2 ;  18  Jur.  1024 ; 
3  W.  B.  116 ;  24  L.  T.  0.  S.  182.) 

The  contract  of  life  assurance  is  a  mere  contract  to  pay  a  certain  sum  of 
money  upon  the  death  of  a  person,  in  consideration  of  the  due  payment  of 
certain  annual  premiums  during  his  life.    It  is  not  a  contract  of  indemnity. 

Where  a  policy  effected  by  a  creditor  on  the  life  of  his  debtor  is  valid  at 
the  time  it  is  entered  into,  the  circumstance  of  the  interest  of  the  assured 
in  such  life  ceasing  before  the  death  does  not  invalidate  it,  by  reason  of  the 
provisions  of  the  14  Geo.  III.  c.  48. 

Oodsnll  V.  Boidero  (2),  overruled. 

This  was  an  action  upon  a  policy  of  assurance  effected  by  the 
plaintiff,  on  the  9th  of  January,  1847,  for  and  on  behalf  of  the 
directors  of  the  Anchor  Life  Assurance  Company,  in  the  sum  of 
1,000/.,  on  the  life  of  his  Royal  Highness,  Adolphus  Frederick, 
Duke  of  Cambridge,  for  the  whole  term  of  such  life,  in  considera- 
tion of  the  sum  of  122Z.  ISs.  lOd.,  and  an  undertaking  to  pay  the 
like  sum  yearly  during  the  life  of  the  Duke. 

The  declaration,  after  setting  out  the  policy,  which  was  subject 
to  the  following,  amongst  other,  conditions,  *'  The  funds  or  property 
of  the  Company  for  the  time  being  remaining  unapplied  and  undis- 
posed of,  and  inapplicable  to  prior  claims  and  demands,  in  pur-' 
suance  of  the  powers,  trusts,  and  authorities  of  the  Company's  deed' 
of  settlement,  and  of  the  provisions  of  the  7  &  8  Vict.  c.  110,  shall 
alone  be  answerable  for  any  claims  under  the  policy," — averred, 
that  the  said  Adolphus  Frederick,  Duke  of  Cambridge,  lived  beyond 
the  said  first  period  of  twelve  calendar  months,  and  until  a  cer- 
tain day,  to  wit,  the  8th  of  July,  1850,  when  the  said  Adolphus 
Frederick,  Duke  of  Cambridge,  died ;  and  that,  during  the  life  of 
the  said  Adolphus  Frederick,  Duke  of  Cambridge,  and  at  the  expira-' 
tion  of  the  said  last-mentioned  period,  and  of  each  and  every  sub- 
sequent period  of  twelve  calendar  months  during  the  life  of  the  said 
Adolphus  Frederick,  Duke  of  Cambridge,  he,  the  plaintiff,  for  and  on 
behalf  of  the  Anchor  Life  Assurance  Company  as  aforesaid,  did  pay 
to  the  said  first-mentioned  Company  the  further  sum  or  *premium  [  *366  ] 
of  122Z.  158.  lOd.  for  and  in  respect  of  the  then  next  succeeding 
period  of  twelve  calendar  months;  and  the  said  policy  remained 

(1)  Frequentlycited,  the  last  judicial  See  the  report  of  the  principal  case  in 

citation   being  in  In  re  Harrison  &  2  Sm.  L.  C.  and  notes. — J.  G.  P. 
Ingram  [19002  2  Q.  B.  710,  713,  69  (2)  9  East,  72, 

L.  J.  Q.  B.  942,  83  L.  T.  189,  0,  A. 
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Datjit       and  ^as  in  force,  to  wit,  from  the  making  thereof  until  and  at  the 

Thb  ikdia     ^^™^  ^^  ^^^  death  of  the  said  Adolphns  Frederick,  Duke  of  Gam- 

AND  London  bridge:  That  afterwards,  and  after  the  death  of  the  said  Adolphns 

Assurance    Frederick,  Duke  of  Cambridge,  to  wit,  on  the  28th  of  November, 
Company 

1850,  the  death  of  the  said  Adolphns  Frederick,  Duke  of  Cambridge, 

was  duly  notified  by  the  plaintiff  to  the  directors  of  the  said  Com- 
pany, and  proof  thereof  then  made  to  the  satisfaction  of  the 
directors  of  the  said  Company :  That  everything  averred  by  him, 
the  plaintiff,  in  the  said  declaration  or  statement  in  tbe  said  policy 
of  assurance  recited  and  mentioned,  was  true :  That,  at  the  time  of 
the  making  of  the  said  policy,  and  thence  until  the  death  of  the  said 
Adolphus  Frederick,  Duke  of  Cambridge,  the  Anchor  Life  Assurance 
Company  aforesaid  was  interested  in  the  life  of  the  said  Adolphus 
Frederick,  Duke  of  Cambridge,  to  the  amount  so  insured  thereon  as 
aforesaid :  That  tbe  plaintiff  and  the  Anchor  Life  Assurance  Com- 
pany had  respectively  complied  with,  observed,  and  performed  all 
things  in  the  said  policy  and  conditions  contained  on  his  and  their 
part  and  bebalf  to  be  complied  with  and  observed  and  performed, 
according  to  the  form  and  effect  of  the  said  policy  of  assurance : 
That,  although  three  calendar  months  since  the  making  of  such 
proof  as  aforesaid  of  the  death  of  the  said  Adolphus  Frederick,  Duke 
of  Cambridge,  had  long  since  elapsed,  and  the  funds  and  property 
of  the  India  and  London  Life  Assurance  Company  aforesaid  re- 
maining unapplied  and  undisposed  of,  and  inapplicable  to  prior 
claims  and  demands,  according  to  the  form  and  effect,  true  intent, 
and  meaning  of  the  said  policy,  were  at  all  times  during,  and  at 
the  expiration  of,  the  said  last-mentioned  period  of  three  calendar 
months,  and  had  been  from  [t]hence  hitherto,  and  still  were,  sufficient 
[  •se?  ]  and  available  for  payment  of  the  said  sum  of  1,000Z.,  and  *were 
subject  and  liable  to  pay  the  same  to  the  plaintiff,  according  to  the 
defendants'  said  deed  of  settlement, — of  all  which  said  premises  the 
said  Company  then  had  notice :  Yet  that  the  defendants  (although 
often  requested  so  to  do)  did  not  nor  would,  within  three  calendar 
months  after  such  proof  as  aforesaid  so  made  as  aforesaid  of  the 
death  of  the  said  Adolphus  Frederick,  Duke  of  Cambridge,  or  at 
any  time  afterwards,  pay  to  the  plaintiff,  or  to  the  said  Anchor  Life 
Assurance  Company,  the  said  sum  of  1,000Z.,  or  any  part  thereof ; 
but  had  hitherto  wholly  refused  and  neglected  so  to  do,  and  had 
therein  wholly  failed  and  made  default,  contrary  to  the  form  and 
effect  of  the  said  instrument  or  policy  of  assurance,  and  of  their 
said  covenant  by  them  in  that  bebalf  made  as  aforesaid,  &c. 
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The  defendants  pleaded,  that  the  said  Anchor  Life  Assurance       dalbt 
Company  was  not  interested  in  the  life  of  the  said  Adolphus    the  India 
Frederick,  Duke  of  Cambridge,  in  manner  and  form  as  the  plaintiflf  akd  londok 
had  above  thereof  in  the  declaration  in  that  behalf  alleged.    Issue    Assubakcb 
thereon. 

The  cause  came  on  for  trial  before  Cresswell,  J.,  at  the  sittings 
in  Middlesex  after  Michaelmas  Term,  1851,  when,  a  point  being 
reserved  for  the  opinion  of  the  Court  of  Common  Pleas  involving  a 
question  as  to  the  propriety  of  the  decision  of  the  case  of  GodsaU  v. 
Boldero(i),  it  was,  after  several  arguments,  at  the  suggestion  of 
that  Court,  agreed  that  the  facts  should  be  stated  for  the  opinion  of 
the  court  of  error  in  the  shape  of  a  bill  of  exceptions,  which  was 
accordingly  done  in  substance  as  follows  : 

Before  the  date  of  the  policy  in  the  declaration  mentioned, 
certain  persons  calling  themselves  the  Anchor  Life  Assurance 
Company  had  granted  to  the  Eev.  John  Wright  four  several  policies 
of  insurance  on  the  life  of  the  Duke  of  Cambridge,  to  the  amount 
of  8,000{.  Three  of  these  policies  were  dated  the  18th  of  October, 
*1843,  and  one  the  8rd  of  November,  1848, — two  of  them  being  for  I  *^^  ] 
1,000L  each,  and  the  other  two  for  500L  each.  These  four  several 
sums  of  money  were  by  the  terms  of  the  policies  to  be  paid  by  the 
Anchor  Life  Assurance  Company  to  Wright  on  the  death  of  the 
Duke.  The  Anchor  Life  Assurance  Company  being  desirous  to 
secure  and  indemnify  themselves,  to  the  extent  of  1,0002.,  against 
their  liability  for  the  8,000{.  payable  according  to  the  last-mentioned 
policies  to  Wright  on  the  death  of  the  Duke,  the  plaintiff,  as  one  of 
the  members  and  directors  of  the  said  Company,  by  the  authority  and 
on  behalf  of  the  said  Company,  effected  the  policy  in  the  declara- 
tion with  the  defendants  for  1,000Z.,  by  way  of  a  cross  or  counter 
assurance  to  that  amount,  on  the  life  of  the  Duke,  against  the  policies 
so  effected  by  Wright  with  the  Anchor  Life  Assurance  Company. 

By  a  deed  bearing  date  the  1st  of  December,  1848,  in  considera- 
tion of  the  surrender  to  them  by  Wright  of  the  four  policies  above 
mentioned,  and  of  the  sum  of  8252.,  the  directors  of  the  Anchor 
Life  Assurance  Company  granted  to  Wright  an  annuity  of  1202., 
during  the  joint  lives  of  himself  and  his  then  wife,  and  of  802.  for 
the  life  of  the  survivor.  Upon  the  execution  of  this  deed,  the  said 
four  policies  were  delivered  up  by  Wright  to  the  Company  to 
be  cancelled,  and  were  cancelled  accordingly.  All  the  premiums 
which  according  to  the  terms  of  the  said  policies  had  become  due 

(1)  9  East,  72, 
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dalbt       previously  to  or  at  the  time  of  the  delivery  up  of  the  said  policies. 

The  India     ^^^  bee^  P*^id  ^J  Wright  to  the  Anchor  Life  Assurance  Company. 

AND  London      j^^  ^Jj^  respective  times  of  effecting  the  said  four  several  policies 

Assurance    of  assurance  with  the  said    Anchor    Life  Assurance    Company, 

Company 

William  Calverly  Curteis  was  a  partner  in,  and  one  of  the  directors 
of,  the  said  Anchor  Life  Assurance  Company,  and  remained  and 
continued  so  until  and  at  the  time  of  the  trial.     After  the  execution 

[  *369  ]      and  delivery  of  the  deed  last  mentioned,  and  the  ^cancellation  of 
the  said  four  policies,  the  said  policy  of  assurance  in  the  declaration 
mentioned  was  given  over  to  the  said  W.  C.  Curteis.    All  the 
premiums  in  respect  of  the  policy  in  the  declaration  mentioned, 
paid  after  the  same  was  so  given  over  to  the  said  W.  C.  Curteis  as 
aforesaid,  were  paid  by  the  plaintiff  to  the  defendants  with  moneys 
received  by  him  from  the  said  W.  C.  Curteis  for  the  purpose  of 
paying  such  premiums,  and  being  the  proper  moneys  of  the  said 
W.  C.  Curteis,  and  not  of  the  Anchor  Life  Assurance  Company. 
The  plaintiff  never  communicated  to  the  defendants  that  the  policy 
in  the  declaration  mentioned  had  been  given  over  to  the  said  W.  C. 
Curteis,  or  that  the  premiums  paid  to  them  after  the  same  had 
been  so  given  over  to  him  were  paid  with  the  moneys  of  the  said 
W.  C.  Curteis :  nor  did  the  plaintiff  ever  communicate  to  the  defen- 
dants that  the  several  policies  granted  by  the  said  Anchor  Life 
Assurance   Company  to  Wright,  had   been   so  delivered   up  and 
cancelled,  or  that  the  said  annuities  had  been  so  granted  to  Wright. 
The  defendanis  put  in  a  bill  in  Chancery  which  had  been  filed 
by  them  against  the  now   plaintiff  and  the  Anchor  Assurance 
Company  on  the  Ist  of  April,  1861,  and  the  answer  thereto.    In 
this  answer,  the  plaintiff  and  the  Anchor  Assurance  Company 
admitted,  that  the  assurance  effected  by  the  policy  of  the  9th  of 
January,  1847,  was  in  the  nature  of  what  is  commonly  known  by 
the  name  of  a  cross-assurance,  and  was  effected  by  Dalby  as  agent 
of  the  Anchor  Assurance  Company,  and  on  their  behalf,  for  the 
purpose  of  securing  them  against  a  part  of  their  liability  for  the 
8,0002.  which  they  had  become  liable  to  pay  on  the  policies  on  the 
life  of  the  Duke  of  Cambridge  granted  by  the  said  Anchor   Life 
Assurance  Company  to  Wright;  and  that  the  premiums  on  the  said 
policy  of  the  9th  of  January,  1847,  were  paid  up  to  the  time  of  the 

[  *370  ]  death  of  the  Duke,  *on  the  8th  of  July,  1860.  The  answer  further 
stated,  that  the  said  policies  for  8,000Z.  were  effected  by  Wright  with 
the  Anchor  Life  Assurance  Company  in  the  months  of  October  and 
November,  1843 ;  that  the  said  Anchor  Life  Assurance  Company 
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having  subsequently  passed  a  rule  to  limit  the  risk  upon  a  single       dalbt 

life  to  2,0001.,  they,  on  the  9th  of  January,  1847,  effected  the  said  ^^^  [^pj^ 

policy  for  l,000i.  with  the  India    and    London    Life  Assurance  -^^  London 

Company  ;  that,  up  to  the  month  of  October,  1848,  Wright  had  paid  absubance 

Company 

premiums  upon  the  said  policies  for  3,000^.,  amounting  together  to 
1,8502. ;  that  he  agreed  with  the  Anchor  Assurance  Company  to 
surrender  the  said  policies,  and  to  pay  the  said  Company  a  sum  of 
3251.,  in  consideration  that  the  said  Company  would  grant  to  him 
and  his  wife  an  annuity  of  1202.  during  their  joint  lives,  and  601.  a 
year  during  the  life  of  the  survivor ;  and  accordingly  the  Anchor 
Assurance  Company,  in  October,  1848,  agreed  to  cancel,  and  did 
cancel,  the  said  policies  for  8,000Z.,  and,  in  consideration  thereof, 
and  of  the  said  sum  of  8252.,  granted  to  Wright  and  his  wife  an 
annuity  to  the  amount  and  upon  the  terms  aforesaid,  and  thence- 
forward became,  and  were  then,  liable  for  the  same ;  that  the  said 
W.  C.  Curteis,  who  then  was,  and  still  remained,  one  of  the 
directors  of  the  said  Anchor  Assurance  Company,  being,  as  such 
director,  liable  for  the  payment  of  the  said  annuity,  was  desirous  to 
continue  the  aforesaid  policy  for  1,0002.  with  the  India  and  London 
Life  Assurance  Company ;  that  the  other  directors  of  the  Anchor 
Assurance  Company  agreed  thereto,  and  handed  over  the  said 
policy  for  1,0002.  to  him,  and  he,  the  said  W.  C.  Curteis,  by  the 
hands  of  Dalby,  thenceforward  continued  to  pay  the  annual  premium 
of  1222.  158.  lOd.  upon  the  same  policy  to  the  said  India  and 
London  Life  Assurance  Company  to  the  time  of  the  death  of  the 
said  Duke  of  Cambridge ;  that  the  payment  of  the  said  annuity  of 
1202.  to  Wright  and  his  wife,  and  of  802.  to  *the  survivor,  so  granted  [  'STi  ] 
as  aforesaid  in  respect  of  the  transactions  upon  the  aforesaid 
several  policies  with  the  Anchor  Assurance  Company  and  the  India 
and  London  Life  Assurance  Company,  was  a  liability  continuing 
from  the  time  of  the  grant  of  the  said  annuity  to  the  time  of  the 
death  of  the  said  Duke  of  Cambridge,  and  the  Anchor  Assurance 
Company,  and  the  said  W.  0.  Curteis  as  one  of  the  directors  of  the 
same  Company,  were  during  the  time  aforesaid,  and  still  remained, 
liable  to  the  payment  of  the  same  annuity,  and  that  he,  the  said 
W.  C.  Curteis,  having  taken  upon  himself  the  payment  of  the  said 
premium  of  1222. 15«.  10^.  to  the  India  and  London  Life  Assurance 
Company,  was  interested  in  the  said  policy  for  1,0002.  effected  with 
that  Company,  to  the  extent  and  in  the  manner  aforesaid ;  that, 
subsequently  to  the  death  of  the  said  Duke  of  Cambridge,  applica- 
tion for  the  payment  of  the  said  policy  for  1,0002.  was  made  by 
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dalbt       Dalby,  on  behalf  of  the  said  W.  G.  Curteis,  to  the  India  and 

Thb  India     London  Life  Assurance  Company,  and  the  Company  having  objected 

AND  London  j^  pj^y  Q^^^  Bum^  in  Febraary,  1851,  an  action  was  brought  to 

absurance    recover  it ;  that  the  said  W.  C.  Gurteis,  in  order  to  inform  and 
Company 

satisfy  the  India  and  London  Life  Assurance  Company  as  to  his 

interest  in  the  said  policy  for  1,0002.,  on  the  27th  of  May,  1851, 

wrote  and  sent  a  letter  to  the  said  Company,  as  follows : 

*'  Doctors'  Commons,  May  27, 1851. 

''Gbktlbmbn, — As  you  are  determined  to  be  informed  of  the 
exact  circumstances  relative  to  the  policy  of  assurance  in  your 
office  upon  the  life  of  his  late  Royal  Highness,  the  Duke  of 
Cambridge,  I  beg  to  acquaint  you  that  I  am  the  bond  fide  holder 
of  that  policy,  and  that  I  became  possessed  of  it  under  the  following 
circumstances ;  Mr.  Wright,  who  had  assured  the  life  of  the  late 
Duke  for  8,0002.  with  the  Anchor  Assurance  Company,  finding  the 
[  *372  ]  payment  of  the  premiums  inconvenient,  ^requested  the  directors  of 
that  Company  to  commute  his  claims  which  would  arise  upon  the 
Duke's  death,  into  an  immediate  annuity.  This  the  Company 
acceded  to;  and  I,  as  a  director  of  that  Company,  am  personally 
bound  to  pay  that  annuity.  When  the  annuity  was  granted,  some 
of  the  directors  were  of  opinion  that  the  policy  for  1,0002.  in  the 
India  and  London  office  should  be  discontinued :  but  I  objected  to 
that  course,  and  steted,  that,  if  the  directors  as  a  body  declined  to 
keep  up  the  policy,  if  they  would  allow  me,  I  would  do  so  on  my 
own  account,  and  would  give  to  the  Company  whatever  sum  might 
be  considered  the  value  of  the  policy.  The  Company  upon  this 
allowed  me  to  do  as  I  proposed :  but,  as  the  policy  was  of  no  great 
value,  and  was  at  the  time  partly  my  own,  did  not  require  me  to 
pay  anything  for  it.  And  so  little  did  I  think  of  the  possibility  of 
any  question  arising  when  the  Duke's  decease  might  occur,  that  I 
did  not  require  a  transfer  to  be  made  to  me  of  the  policy,  nor  even 
any  memorandum  of  its  being  my  property,  until  after  I  had  paid 
the  second  premium ;  when  I  requested  Mr.  Dalby  to  write  me  a 
note  stating  the  policy  was  mine;  which  note  is  now  in  my 
possession.  Under  these  circumstances,  gentlemen,  I  trust  you 
will  no  longer  delay  paying  the  just  claim,  and  thus  put  an  end  to 
all  further  dispute  and  litigation.  The  policy  was  originally  in 
part  my  own ;  and  I  submit  that  I  had  subsequently  a  perfect  right 
to  keep  it  alive.  I  had  in  the  first  instance  an  insurable  interest 
in  his  late  Boyal  Highness's  life ;  and  that  interest  in  effect  is  a 
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continaing  interest  at  this  day»  as  I  am  bound  to  pay  Mr.  Wright's       dalbt 
annuity,  the  consideration  for  which  being  the  sum  of  8,0002.    the  India 
payable  to  him  on  the  death  of  the  Duke,  whenever  that  might  ^^liJ^^ 
happen.  assubancb 

"  Your  very  obedient  servant,  compaxy, 

"W.  C.  CUBTBIS." 

The  answer  further  admitted  that  the  policies  granted  by  the  [  ^73  ] 
Anchor  Assurance  Company  to  Wright  were  cancelled  on  the 
18th  of  October,  1848,  and  denied  that  the  policy  for  1,0002.  had 
been  kept  up  by  Dalby  as  a  private  speculation  of  his  own,  or  of 
himself  jointly  with  any  other  person  or  persons  other  than  the 
said  Anchor  Assurance  Company,  and  not  having  any  insurable 
interest  in  the  life  of  the  said  Duke  of  Cambridge ;  but,  admitting 
that  Dalby  had  not  and  never  had  any  insurable  interest  in  the  life 
of  the  said  Duke,  alleged  that  the  said  policy  for  1,0002.  having 
been  effected  by  and  for  the  benefit  of  the  said  Anchor  Assurance 
Company,  and  the  said  W.  C.  Curteis,  as  one  of  the  directors  of 
the  said  Anchor  Assurance  Company,  having  had  such  interest  in 
the  life  of  the  Duke  as  aforesaid,  and  still  having  such  interest  as 
aforesaid  in  the  said  policy,  and  Dalby  being  the  resident  director 
of  the  said  Anchor  Assurance  Company,  it  was  submitted  that  he 
was  the  proper  person  in  whose  name  proceedings  should  be  taken 
to  recover  the  amount  due  upon  the  said  policy  of  1,000Z. ;  and  that 
the  subsequent  premiums  were  paid  by  the  said  W.  C.  Curteis,  and 
the  action  brought  on  his  behalf,  &c. 

The  learned  Judge  directed  the  jury,  that,  upon  the  facts  so 
proved,  the  said  Anchor  Life  Assurance  Company  was  not,  and 
the  members  constituting  the  same  Company  were  not,  and  that 
there  was  no  evidence  that  such  Company  or  members  was  or 
were,  interested  in  the  life  of  the  said  Adolphus  Frederick,  Duke  of 
Cambridge,  in  manner  and  form  as  the  plaintiff  had  thereof  in  the 
declaration  in  that  behalf  alleged:  and  thereupon  the  jury  gave 
their  verdict  for  the  defendants.  But  the  counsel  on  the  part  of 
the  plaintiff,  before  the  jury  had  pronounced  their  said  verdict, 
excepted  to  the  said  direction  of  the  said  justice,  and  insisted,  that, 
upon  the  facts  so  proved,  the  said  Anchor  Life  Assurance  Company 
was,  and  that  there  was  evidence  that  the  said  Company  were, 
♦interested  in  the  life  of  the  said  Duke,  in  manner  and  form  as  r  ♦sy^  i 
the  plaintiff  bad  thereof  in  the  declaration  in  that  behalf  alleged, 
and  that  the  said  justice  ought  so  to  have  directed  the  jury.  And, 
inasmuch,  &c. 
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Dalbt       in  the  sense  which  has  been  saggestod.    The  debt  there  was  paid 
Thb  India    before  the  expiration  of  three  months  after  Mr.  Pitt's  death :  there 
^^Lot^^  was,  therefore,  no  vested  right  of  action  at  the  time. 
Absttbanoe 

(Parks,  B.  :  There  was  a  vested  right  to  the  money  immediately 
on  the  death.) 

The  decision  of  Oodaall  v.  Boldero  took  place  long  after  the  passing 
of  the  14  Geo.  III.  c.  48:  and  Lord  Ellenborouoh  must  be 
understood  as  speaking  of  the  law  as  explained  by  that  statute. 
Doubts  formerly  existed  whether  that  statute  was  a  declaratory  or 

[  381  ]  an  enacting  statute.  *  *  It  may  be  conceded  that  the  con- 
tract would  not  be  invalidated  at  common  law.  But,  to  hold  the 
statute  14  Geo.  III.  c.  48,  s.  1,  to  be  confined  to  interest  at  the 
time  of  the  contract,  will  be  giving  the  statute  a  construction  more 
narrow  than  its  language  fairly  warrants.  Whatever  be  the  true 
construction  of  the  1st  section,  it  must  be  read  in  conjunction 
with  the  8rd,  which  provides,  that,  ''  in  all  cases  where  the  insured 
hath  interest  in  such  life  or  lives,  event  or  events,  no  greater  sum 
shall  be  recovered  or  received  from  the  insurer  or  insurers  than  the 
amount  or  value  of  the  interest  of  the  insured  in  such  life  or  lives* 
event  or  events."  Taking  these  two  sections  together,  their  meaning 
is,  that  a  policy  on  the  life  of  a  third  person,  is  a  contract  of 
indemnity  to  the  extent  that  the  statute  has  so  made  it,  viz.  to  the 
extent  of  the  interest  the  party  seeking  to  enforce  it  has  at  the  time 
of  suing.  And  to  that  extent  Lord  Ellbnbobouoh's  judgment  in 
OodgaU  V.  Boldero  is  right.     The  statute  has  made  it  a  contract 

[  *382  ]  of  indemnity  because  nothing  could  be  recovered  *on  it  but  the 
interest  at  the  time  of  the  death. 

(Aldbbson,  B.  :  Lord  Ellbnbobouoh  means  to  say  that  a  man 
insuring  his  own  life  enters  into  a  contract  of  indemnity.  It  is 
impossible  for  words  to  be  plainer.) 

There  may  be  some  little  inaccuracy  in  the  report :  but  the  case 
may  be  supported  on  the  ground  above  suggested.  OodscUi  v. 
Boldero  has  received  the  sanction  of  many  eminent  Judges.  *  * 
[384]  It  is  submitted  that  OodsaU  v.  Boldero  was  rightly  decided, — 
assuming  that  it  went  on  the  ground  that  the  policy  is  a  contract 
of  indemnity,  by  reason  of  the  provision  contained  in  the  3rd 
section  of  the  14  Geo.  III.  c.  48.  If  that  section  limits  the 
creditor's  right  to  sue  on  the  policy  where  the  interest  ceases  before 
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the  death,  that  will  support  Oodsall  v.  Boldero,  and  entitle  the       dalbt 

defendants  to  judgment.  Thb  India 

AND  London 

Bramwell,  in  reply  :  Assu^^ob 

•        Company 

It  is  said  that  Oodsall  v.  Boldero  has  never  been  disparaged  until 
to-day.  But  it  is  clear,  that,  by  common  consent,  it  has  never 
been  acted  upon ;  and  it  is  now  conceded  that  the  reasoning  of  the 
judgment  cannot  be  supported.  The  argument  upon  which  it  is 
endeavoured,  to  sustain  the  decision,  departs  from  the  grammatical 
construction  of  the  statute.  The  word  ''  hath,"  in  the  8rd  section 
refers,  not  to  the  time  of  the  ^action  brought  upon  the  policy,  but  [  *385  ] 
to  the  time  of  entering  into  the  contract.  In  truth,  the  8rd  section 
merely  intended  to  limit  the  party's  right  to  recover,  to  the  extent 
of  the  interest  he  had  in  the  life,  or  other  event,  when  the  policy 
was  effected. 

(Alderson,  B.  :  The  clause  was  inserted  in  order  to  prevent 
colourable  insurances.  A  man  might  lend  another  51.,  to  enable 
him  to  insure  for  10,000Z.) 

Fabkb,  B.  : 

If  we  should,  upon  consideration,  think  that  the  interest  must 
be  a  continuing  interest,  as  my  brother  Channel!  contends,  we  will 
hear  the  matter  further  discussed  upon  the  question  whether  the 
facts  disclosed  upon  this  bill  of  exceptions  show  such  continuing 
interest. 

Cur,  adv.  vvlt. 

Parke,  B.,  now  delivered  the  judgment  of  the  Court  : 

This  case  comes  before  us  on  a  bill  of  exceptions  to  the  ruling  of 
my  brother  Cresswell  at  Nisi  Prius.  We  learn,  that,  on  the  trial, 
he  reserved  the  important  point  which  arose  in  it  for  the  considera- 
tion of  the  Court  of  Common  Pleas ;  and  that,  when  it  came  on  for 
discussion,  it  was  thought  right  to  put  it  on  the  record  in  the  shape  of 
a  bill  of  exceptions,  that  it  may  be  carried,  if  it  should  be  thought 
proper,  to  the  highest  tribunal :  and  we  have  now,  after  a  very  able 
argument  on  both  sides,  to  dispose  of  it  in  this  court  of  error. 

It  is  an  action  on  what  is  usually  termed  a  policy  of  life  assurance, 
brought  by  the  plaintiff  as  a  trustee  for  the  Anchor  Assurance 
Company,  on  a  policy  for  1,0002.  on  the  life  of  his  late  Boyal 
Highness,  the  Duke  of  Cambridge. 

The  Anchor  Life  Assurance  Company  had  insured  the  Duke's 
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dalby       life  in  four  separate  policies, — two  for  l,000i.,  and  two  for  5001. 

The  India     ©ach,  granted  by  that  Company  to  one  *Wright.     In  consequence 

AND  London  ^f  ^  resolution  of  their  directors,  they  determined  to  limit  their 

Assurance    insurances  to  2,000/.  on  one  life ;    and,  thiff  insurance  exceeding  it, 

r  ♦886  1       ^^^^  effected  a  policy  with  the  defendants  for  1,00W.,  by  way  of 

counter-insurance. 

At  the  time  this  policy  was  subscribed  by  the  defendants,  the 
Anchor  Company  had  unquestionably  an  insurable  interest  to  the 
full  amount.  Afterwards,  an  arrangement  was  made  between  the 
oflfice  and  Wright,  for  the  former  to  grant  an  annuity  to  Wright  and 
his  wife,  in  consideration  of  a  sum  of  money,  and  of  the  delivery 
up  of  the  four  policies  to  be  cancelled,  which  was  done ;  but  one 
of  the  directors  kept  the  present  policy  on  foot,  by  the  payment  of 
the  premiums  till  the  Duke's  death. 

It  may  be  conceded,  for  the  purpose  of  the  present  argument, 
that  these  transactions  between  Wright  and  the  office  totally  put 
an  end  to  that  interest  which  the  Anchor  Company  had  when  the 
policy  was  effected,  and  in  respect  of  which  it  was  effected :  and 
that,  at  the  time  of  the  Duke's  death,  and  up  to  the  commence- 
ment of  the  suit,  the  plaintiff  had  no  interest  whatever. 

This  raises  the  very  important  question,  whether,  under  these 
circumstances,  the  assurance  was  void,  and  nothing  could  be 
recovered  thereon. 

If  the  Court  had  thought  some  interest  at  the  time  of  the  Duke's 
death  was  necessary  to  make  the  policy  valid,  the  facts  attending 
the  keeping  up  of  the  policy  would  have  undergone  further 
discussion. 

There  is  the  usual  averment  in  the  declaration,  that,  at  the  time 
of  the  making  of  the  policy,  and  thence  until  the  death  of  the 
Duke,  the  Anchor  Assurance  Company  was  interested  in  the  life  of 
the  Duke,  and  a  plea,  that  they  were  not  interested  ifwdo  etfonnd, 
— which  traverse  makes  it  unnecessary  to  prove  more  than  the 
interest  at  the  time  of  making  the  policy,  if  that  interest  was 
[  •387  ]  sufficient  *to  make  it  valid  in  point  of  law :  Lush  v.  Russell  (1).  We 
are  all  of  opinion  that  it  was  sufficient ;  and,  but  for  the  case  of 
Oodsall  V,  Boldero  (2),  should  have  felt  no  doubt  upon  the  question. 

The  contract   commonly  called    life  assurance,  when  properly 

considered,  is  a  mere  contract  to  pay  a  certain  sum  of  money  on 

the  death  of  a  person,  in  consideration  x>t  the  due  payment  of  a 

certain  annuity  for  his  life, — the  amount  of  the  annuity  being 

(1)  5  Ex.  203.  (2)  9  East,  72. 
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calculated,  in  the  first  instance,  according  to  the  probable  duration       Dalby 
of  the  life :  and,  when  once  fixed,  it  is  constant  and  invariable.   The    the  India 
stipulated  amount  of  annuity  is  to  be  uniformly  paid  on  one  side,  ^^"^^^^ 
and  the  sum  to  be  paid  in  the  event  of  death  is  always  (except  when    Assuranok 
bonuses  have  been  given  by  prosperous  offices)  the  same,  on  the  other. 
This  species  of  insurance  in  no  way  resembles  a  contract  of  indemnity. 

Policies  of  assurance  against  fire  and  against  marine  risks,  are 
both  properly  contracts  of  indemnity, — the  insurer  engaging  to 
make  good,  within  certain  limited  amounts,  the  losses  sustained  by 
the  assured  in  their  buildings,  ships,  and  effects.  Policies  on  mari- 
time risks  were  afterwards  used  improperly,  and  made  mere  wagers 
on  the  happening  of  those  perils.  This  practice  was  limited  by  the 
19  Geo.  U.  c.  37,  and  put  an  end  to  in  all  except  a  few  cases.  But, 
at  common  law,  before  this  statute  with  respect  to  maritime  risks, 
and  the  14  Geo.  III.  c.  48,  as  to  insurances  on  lives,  it  is  perfectly 
clear  that  all  contracts  for  wager  policies,  and  wagers  which  were 
not  contrary  to  the  policy  of  the  law,  were  legal  contracts ;  and  so 
it  is  stated  by  the  Court,  in  Cotisins  v.  Nantes  (i),  to  have  been 
solemnly  determined  in  the  case  of  Lucena  v.  Crawford  (2),  without 
even  a  difference  of  opinion  among  all  the  Judges.  To  the  like 
effect  was  the  decision  of  the  court  of  error  in  Ireland,  before  all 
the  Judges  except  three,  in  The  *  British  Insurance  Company  v.  [  •388  ] 
Magee  (3),  that  the  insurance  was  legal  at  common  law. 

The  contract,  therefore,  in  this  case,  to  pay  a  fixed  sum  of  1,000L 
on  the  death  of  the  late  Duke  of  Cambridge,  would  have  been  un- 
questionably legal  at  common  law,  if  the  plaintiff  had  had  an 
interest  thereon  or  not:  and  the  sole  question  is,  whether  this 
policy  was  rendered  illegal  and  void  by  the  provisions  of  the  stat. 
14  Geo.  III.  c.  48.    This  depends  upon  its  true  construction. 

The  statute  recites,  that  the  making  insurances  on  lives  and 
other  events  wherein  the  assured  shall  have  no  interest,  hath  intro-> 
duced  a  mischievous  kind  of  gaming  :  and,  for  the  remedy  thereof, 
it  enacts  '^  that  no  insurance  shall  be  made  by  any  one  on  the  life 
or  lives  of  any  person  or  persons,  or  on  any  other  events  whatso- 
ever, wherein  the  person  or  persons  for  whose  use  and  benefit,  or 
on  whose  account,  such  policy  shall  be  made,  shall  have  no  interest, 
or  by  way  of  gaming  or  wagering ;  and  that  every  assurance  made 
contrary  to  the  true  intent  and  meaning  hereof  shall  be  null  and 
void  to  all  intents  and  purposes  whatsoever." 

(1)  12  E.  R.  696  (3  Taunt.  316).  2  Bos.  &  P.  N.  B.  269). 

(2)  6  B.  R.  623  (2  Bos.  &  P.  324 ;  (3)  Cooke  &  Alcock,  182. 
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dalbt  Ab   the  Anchor  Assurance   Company  had    unquestionably  an 

The  India     interest  in  the  continuance  of  the  life  of  the  Duke  of  Cambridge^ — 

^^L^K^^  and  that  to  the  amount  of  1,000L,  because  they  had  bound  them- 

A88URAKCB    gelves  to  pay  a  sum  of  1,000Z.  to  Mr.  Wright  on  that  event, — ^the 

policy  effected  by  them  with  the  defendants  was  certainly  legal  and 

valid,  and  the  plaintiff,  without  the  slightest  doubt,  could  have 

recovered  the  full  amount,  if  there  were  no  other  provisions  in 

the  Act. 

This  contract  is  good  at  common  law,  and  certainly  not  avoided 
by  the  1st  section  of  the  14  Geo.  III.  c.  48.  This  section,  it  is  to  be 
observed,  does  not  provide  for  any  particular  amount  of  interest. 
According  to  it,  if  there  was  any  interest,  however  small,  the  policy 
would  not  be  avoided. 
{  389  ]  The  question  arises  on  the  third  clause.    It  is  as  follows :  "  And 

be  it  further  enacted,  that,  in  all  cases  where  the  insured  hath 
interest  in  such  life  or  lives,  event  or  events,  no  greater  sum  shall 
be  recovered  or  received  from  the  insurer  or  insurers,  than  the 
amount  or  value  of  the  interest  of  the  assured  in  Buch  life  or  lives, 
or  other  event  or  events." 

Now,  what  is  the  meaning  of  this  provision  ? 
On  the  part  of  the  plaintiff,  it  is  said,  it  means  only,  that,  in  all 
cases  in  which  the  party  insuring  has  an  interest  when  he  effects 
the  policy,  his  right  to  recover  and  receive  is  to  be  limited  to  that 
amount;   otherwise,  under  colour  of  a  small  interest,  a  wagering 
policy  might  be  made  to  a  large  amount, — as  it  might  if  the  first 
clause  stood  alone.    The  right  to  recover,  therefore,  is  limited  to 
the  amount  of  the  interest  at  the  time  of  effecting  the  policy.    Upon 
that  value,  the  assured  must  have  the  amount  of  premium  calcu- 
lated :  if  he  states  it  truly,  no  difficulty  can  occur :  he  pays  in  the 
annuity  for  life  the  fair  value  of  the  sum  payable  at  death.    If  he 
misrepresents,  by  overrating  the  value  of  the  interest,  it  is  his  own 
fault,  in  paying  more  in  the  way  of  annuity  than  he  ought ;  and  he 
can  recover  only  the  true  value  of  the  interest  in  respect  of  which 
he  effected  the  policy :  but  that  value  he  can  recover.    Thus,  the 
liability  of  the  assurer  becomes  constant  and  uniform,  to  pay  an 
unvarying  sum  on  the  death  of  the  cestui  que  vie,  in  consideration 
of  an  unvarying  and  uniform  premium  paid  by  the  assured.     The 
bargain  is  fixed  as  to  the  amount  on  both  sides. 

This  construction  is  effected  by  reading  the  word  "hath"  as 
referring  to  the  time  of  effecting  the  policy.  By  the  1st  section,  the 
assured  is  prohibited  from  effecting  an  insurance  on  a  life  or  on  an 
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event  wherein  he  "  shall  have  "  no  interest, — that  is,  at  the  time  of       dalbt 
assuring :  and  then  the  8rd  section  requires  that  he  shall  cover  only    xhe  India 
the  interest  that  he  "  hath."    If  he  has  an  *interest  when  the  policy  ^^j^^^ 
is  made,  he  is  not  wagering  or  gaming,  and  the  prohibition  of  the    absurai^ob 
statute  does  not  apply  to  his  case.    Had  the  8rd  section  provided      r  ^^^q  . ' 
that  no  more  than  the  amount  or  value  of  the  interest  should  be 
insured,  a  question  might  have  been  raised,  whether,  if  the  insur- 
ance had  been  for  a  larger  amount,  the  whole  would  not  have  been 
void:   but  the  prohibition  to  recover  or  receive  more  than  that 
amount,  obviates  any  difficulty  on  that  head. 

On  the  other  hand,  the  defendants  contend  that  the  meaning  of 
this  clause  is,  that  the  assured  shall  recover  no  more  than  the 
value  of  the  interest  which  he  has  at  the  time  of  the  recovery,  or 
receive  more  than  its  value  at  the  time  of  the  receipt. 

The  words  must  be  altered  materially,  to  limit  the  sum  to  be 
recovered  to  the  value  at  the  time  of  the  death,  or  (if  payable  at  a 
time  after  death)  when  the  cause  of  action  accrues. 

But  there  is  the  most  serious  objection  to  any  of  these  construc- 
tions. It  is,  that  the  written  contract,  which,  for  the  reasons  given 
before,  is  not  a  wagering  contract,  but  a  valid  one,  permitted  by  the 
statute,  and  very  clear  in  its  language,  is  by  this  mode  of  construc- 
tion completely  altered  in  its  terms  and  effect.  It  is  no  longer  a 
contract  to  pay  a  certain  sum  as  the  value  of  a  then-existing 
interest,  in  the  event  of  death,  in  consideration  of  a  fixed  annuity 
calculated  with  reference  to  that  sum  ;  but  a  contract  to  pay, — ' 
contrary  to  its  express  words, — a  varying  sum,  according  to  the 
alteration  of  the  value  of  that  interest  at  the  time  of  the  death,  or 
the  accrual  of  the  cause  of  action,  or  the  time  of  the  verdict,  or 
execution ;  and  yet  the  price,  or  the  premium  to  be  paid,  is  fixed, 
calculated  on  the  original  fixed  value,  and  is  unvarying ;  so  that 
the  assured  is  obliged  to  pay  a  certain  premium  every  year,  calcu- 
lated on  the  value  of  his  interest  at  the  time  of  the  policy,  in  order 
to  have  a  ^right  to  recover  an  uncertain  sum,  viz.  that  which  f  *39i  ] 
happens  to  be  the  value  of  the  interest  at  the  time  of  the  death,  or 
afterwards,  or  at  the  time  of  the  verdict.  He  has  not,  therefore,  a 
sum  certain,  which  he  stipulated  for  and  bought  with  a  certain 
annuity ;  but  it  may  be  a  much  less  sum,  or  even  none  at  all. 

This  seems  to  us  so  contrary  to  justice  and  fair  dealing  and 
common  honesty,  that  this  construction  cannot,  we  think,  be  put 
upon  this  section.  We  should,  therefore,  have  no  hesitation,  if  the 
question  were  res  integra,  in  putting  the  much  more  reasonable 

26—2 
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Dalbt  coDfltriiction  on  the  statute,  that,  if  there  is  an  interest  at  the  time 
thk^ndia  ^'  ^^®  policy,  it  is  not  a  wagering  policy,  and  that  the  true  value  of 
AND  London  t|ja||  interest  may  be  recovered,  in  exact  conformity  with  the  words 
AssuRANCB    of  the  contract  itself. 

The  only  effect  of  the  statute,  is,  to  make  the  assured  value  his 
interest  at  its  true  amount  when  he  makes  the  contract. 

But  it  is  said  that  the  case  of  Qodsall  v.  Boldero  (l)  has  concluded 
this  question. 

Upon  considering  this  case,  it  is  certain  that  Lord  Ellbnbobouoh 
decided  it  upon  the  assumption  that  a  life  policy  was  in  its  nature 
a  contract  of  indemnity,  as  policies  on  marine  risks,  and  against 
fire,  undoubtedly  are ;  and  that  the  action  was,  in  point  of  law, 
founded  on  the  supposed  damnification,  occasioned  by  the  death  of 
the  debtor,  existing  at  the  time  of  the  action  brought:  and  his 
Lordship  relied  upon  the  decision  of  Lord  Mansfibld  in  Hamilton 
V.  Meiides  (2)  that  the  plaintiff's  demand  was  for  an  indemnity  only. 
Lord  Mansfibld  was  speaking  of  a  policy  against  marine  risks, 
which  is  in  its  terms  a  contract  for  indemnity  only.  But  that  is  not 
of  the  nature  of  what  is  termed  an  assurance  for  life :  it  really  is 
what  it  is  on  the  face  of  it, — a  contract  to  pay  a  certain  sum  in  the 
event  of  death.  It  is  valid  at  common  law ;  and,  if  it  is  made  by  a 
[  *392  ]  person  having  an  ^interest  in  the  duration  of  the  life,  it  is  not 
prohibited  by  the  statute  14  Geo.  III.  c.  48. 

But,  though  we  are  quite  satisfied  that  the  case  of  GodwM  v. 
Boldero  was  founded  on  a  mistaken  analogy,  and  wrong,  we  should 
hesitate  to  overrule  it,  though  sitting  in  a  court  of  error,  if  it  had 
been  constantly  approved  and  followed,  and  not  questioned,  though 
many  opportunities  had  been  offered  to  question  it.  It  was 
stated  that  it  had  not  been  disputed  in  practice,  and  had  been 
cited  by  several  eminent  Judges  as  established  law.  The  judg- 
ment itself  was  not,  and  could  not  be,  questioned  in  a  court  of 
error :  for,  one  of  the  issues,  nil  debet,  was  found  for  the  defendant. 
:  Since  that  case,  we  know  practically,  and  that  circumstance  is 
mentioned  by  some  of  the  Judges,  in  the  cases  hereinafter  referred 
to,  that  the  insurance  ofiices,  generally  speaking,  have  not  availed 
themselves  of  the  decision,  as  they  found  it  very  injurious  to  their 
interest  to  do  so.  They  have,  therefore,  generally  speaking,  paid 
the  amount  of  their  life  insurances,  so  that  the  number  of  cases  in 
which  it  could  be  questioned  is  probably  very  small  indeed.  And 
it  mny  truly  be  said,  that,  instead  of  the  decision  in  Oodsall  v. 
(n  9  East,  72.  (2)  2  Burr.  1270. 
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Boldero  being   uniformly  acquiesced  in,  and   acted  upon,  it  has       Dalrt 

been  uniformly  disregarded.  The  India 

Then,  as  to  the  cases.     There  is  no  case  at  law,  except  that  of  ^^"^^^^^^^ 

Barber  v.  Monns  (1),  in  which  the  case  of  Godsall  v.  Boldero  was  AssnaANCB 

COMPAKY. 

accidentally  noticed  as  proving  it  to  be  necessary  that  the  interest 
should  continue  till  the  death  of  the  cestui  que  vie.  It  was  proved 
in  that  case  to  be  the  practice  of  the  particular  office  in  which  that 
assurance  was  made,  to  pay  the  sums  assured,  without  inquiry  as  to 
the  existence  of  an  insurable  interest :  and  on  that  account  it  was 
held  that  the  policy,  though  in  that  case  the  interest  had  ceased, 
was  a  valuable  policy,  and  the  plaintiff  could  not  recover,  *on  the  [  •s^s  ] 
ground  that  the  defendant,  the  vendor  of  it,  was  guilty  of  fraudu- 
lent concealment,  in  not  disclosing  that  the  interest  had  ceased. 
This  was  the  point  of  the  case :  and,  though  there  was  a  dicHm  of 
Lord  Tbntebden,  that  the  payment  of  the  sum  insured  could  not  be 
enforced,  it  was  not  at  all  necessary  to  the  decision  of  the  case. 

The  other  cases  cited  on  the  argument  in  this  case,  were  cases  in 
equity,  where  the  propriety  of  the  decision  of  Godsall  v.  Boldero 
did  not  come  in  question. 

The  questions  arose  as  to  the  right  of  the  creditor  and  disbtor, 
inter  se,  where  the  offices  have  paid  the  value  of  a  policy,  in  Humphrey 
V.  Arabin  (2),  Henson  v.  Blackwell  (3),  Phillips  v.  Eastwood  (4), — 
where  the  point  decided  was,  that  a  life  policy,  as  a  security  for  a 
4ebt,  passed  under  a  will  bequeathing  debts:  the  Lord  Chancellor 
stating  that  the  offices  found  it  not  for  their  benefit  to  act  on  the 
rigid  rule  of  Oodsall  v.  Boldei-o,  In  these  cases,  the  different  Judges 
concerned  in  them  do  not  dispute, — some,  indeed,  appear  to  approve 
of,^-the  case  of  Godsall  v.  Boldero :  but  it  was  not  material  in  any 
to  controvert  it ;  and  the  questions  to  be  decided  were  quite  inde- 
pendent of  the  authority  of  that  case. 

We  do  not  think  we  ought  to  feel  ourselves  bound,  sitting  in  a 
court  of  error,  by  the  authority  of  this  case,  which  itself  could  not 
be  questioned  by  writ  of  error ;  and  as  so  few,  if  any,  subsequent 
cases  have  arisen  in  which  the  soundness  of  the  principle  there 
relied  upon  could  be  made  the  subject  of  judicial  inquiry ;  and  as, 
in  practice,  it  may  be  said  that  it  has  been  constantly  disregarded. 

Judgment  reversed,  and  venire  de  novo. 

(1)  1  Moo.  &  Rob.  62.  V.-C. 

(2)  2  Lloyd  &  G.  318.  (4)  46  R  E.  226  (1  Lloyd  &  G.  (Caa. 

(3)  4  Hare,  434,  cor.  Sir  J.  Wioram,      temp.  Sugden)  281). 
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IN  THE  COURT  OF  COMMON  PLEAS. 

— ♦ 

^^  EDWARDS  V.  GRIFFITH. 

Aor,  15. 

(15  C.  B.  397—399.) 

[Service  of  writ  of  ejectment  under  Common  Law  Procedure  Act,  1852,  and 
Beg.  H.  T.] 

aI^i's  CAMPANARI  v.  WOODBURN,  Adminiotratrix  op 

—  '  Samuel  Woodburn,  Deceased. 

f  *^  1         (15  0.  B.  400-410 ;  a  C.  3  C.  L.  B,  140  ;  24  L.  J.  C.  P.  13  ;  1  Jur.  N.  S.  17  ; 

3  W.  B.  59 ;  24  L.  T.  0.  8.  95.) 

A.  agreed  with  B.,  that  he  would  endeavour  to  sell  a  picture  belonging 
to  B.,  and  that,  if  he  auoceeded  in  selling  the  same,  B.  should  pay  him 
100/.    B.  died  before  the  picture  was  sold. 

Li  an  action  against  the  administratrix  of  B.  upon  the  above  agreement, 
the  count  alleged,  that,  in  pursuance  of  the  agreement,  A.  did,  before  and 
after  the  death  of  B.,  endeavour  to  sell,  and  after  the  death  of  B.  he  did, 
in  consequence  of  such  endeavours,  succeed  in  selling  the  picture,  "  which 
sale  was  confirmed  by  the  defendant  as  administratrix  as  aforesaid  ;  "  and 
that  she  refused  to  pay  the  100/. :  Held,  that  the  count  disclosed  no  cause 
of  action,  inasmuch  as  the  authority  from  B.  to  A.,  to  sell  the  picture,  was 
revoked  by  B.'s  death,  and  the  defendant's  confirmation  of  the  sale,  in  the 
absence  of  an  allegation  that  she  was  aware  of  the  existence  of  the  contract 
between  A.  and  B.,  was  no  adoption  of  the  contract  by  her,  so  as  to  make 
her  liable  to  pay  the  100/. 

The  declaration  stated  that  it  was  agreed  between  the  plaintiff 
and  the  said  intestate,  that  the  plaintiff  should  endeavour  to  sell  a 
certain  picture  of  the  said  intestate,  and  that,  if  the  plaintiff 
succeeded  in  selling  the  same,  the  said  intestate  would  pay  him 
lOOZ. ;  that,  in  pursuance  of  the  said  agreement,  he  did  before  and 
after  the  death  of  the  said  intestate  endeavour  to  sell,  and  after 
the  death  of  the  said  intestate  he  did,  in  consequence  of  such 
endeavours,  succeed  in  selling  the  said  picture,  which  sale  was  con- 
firmed by  the  defendant  as  administratrix  as  aforesaid;  yet  the 
defendant,  as  such  administratrix,  had  made  default  in  paying  the  said 
1(K){.,  which  was  still  due  from  her  as  administratrix,  and  unpaid. 

There  was  a  second  count,  for  money  payable  by  the  said  Samuel 
Woodburn  in  his  lifetime  to  the  plaintiff,  for  work  and  labour, 
journeys,  services,  business,  and  attendances  done,  performed,  and 
bestowed,  and  materials  provided  by  the  plaintiff  for  the  said 
Samuel  Woodburn,  at  his  request,  and  for  money  found  to  be  due 
from  the  said  Samuel  Woodburn  to  the  plaintiff  on  accounts  stated 
between  them  in  the  life-time  of  the  said  Samuel  Woodburn,  and 
for  money  payable  by  the  defendant,  as  administratrix  as  aforesaid, 
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to  the  plaintiff,  for  money  found  to  be  due  from  the  defendant,  as    Oampanabi 
such  administratrix  as  aforesaid,  to  the  plaintiff,  on  accounts  stated    woodbubn. 
between  them  since  the  death  of  the  said  Samuel  Woodburn :  *And       [  *40i  ] 
the  plaintiff  claimed  400/.  for  debt,  and  20/.  for  detention. 

The  defendant  demurred  to  the  first  count, — the  ground  of 
demurrer  marked  in  the  margin  being, ''  that  there  is  no  allegation 
in  the  said  first  count  of  any  contract  by  the  defendant  to  pay  100/. 
on  the  sale  of  the  picture,  and  any  such  contract  must  have  been 
with  the  defendant  personally,  and  not  as  administratrix." 

The  defendant  also  pleaded, — first  (to  the  first  count),  that  it 
was  not  agreed  in  manner  and  form  as  in  that  count  alleged, — 
secondly  (to  the  first  count),  that  the  plaintiff  did  not  succeed  in 
selling  nor  sell  the  said  picture  as  alleged, — thirdly  (to  the  residue 
of  the  declaration  except  as  to  115/.,  part  of  the  money  claimed  for 
debt),  that,  except  as  aforesaid,  neither  the  said  Samuel  Woodburn 
in  his  life-time,  nor  the  defendant,  as  administratrix  as  aforesaid, 
since  his  death,  ever  was  indebted  as  alleged, — fourthly  (to  the 
residue  of  the  declaration,  except  as  aforesaid),  that,  before 
action,  the  said  Samuel  Woodburn,  in  his  lifetime,  and  the  defen- 
dant, as  administratrix  as  aforesaid,  since  his  death,  satisfied  and 
discharged  the  plaintiff's  claim  in  respect  of  the  matters  therein 
pleaded  to,  by  payment, — fifthly  (as  to  188/.,  parcel  &c.,  and 
damages  for  the  detention  thereof),  payment  into  Court  of  115/., 
and  also  the  further  sum  of  Is.  for  the  detention  thereof. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  took  out  of 
Court  the  115/.  and  1^.,  in  satisfaction  pro  tanto. 

WiUes,  in  support  of  the  demurrer  (i)  : 
The  count  ^discloses  a  case  of  agency  only,  which  was  revoked      [  *^02  ] 

(1)  The  points  marked  for   argu-  tract, — of  which  it  is  not  stated  that 

ment  on  the  part  of  the  defendant,  she  had   any  knowledge, — ^it   would 

were:  make  her   personally    liable    to  the 

'*1.  That    the    first  count  of   the  plaintiff,  and  not  as  administratrix : 

declaration  is  bad :  **  4.  That  the  confirmation  of  the 

**2,  That  the  authority  of  the  plain-  sale  by  the  defendant  could  have  no 

tiff  from  the  intestate,  must  be  con-  other  effect  than  that  of  making  the 

sidered  to  have  ceased  upon  the  death  defendant   personally    liable    to    the 

of  the  intestate ;  and  therefore  a  sub-  plaintiff  for  a  reasonable  remuneration 

sequent  sale  of   the    picture  by  the  for  the  selling  of  the  picture  : 

plaintiff  could  not  entitle  the  plaintiff  '*  5.  That  the  pictuie,  at  the  time 

to  the  reward  of  100/. :  of  the  alleged  sale,  was  not  the  picture 

**  3.  That,  if  the  confirmation  of  the  of  the  intestate,  hut  of  the  defendant 

sale  by  the  defendant  could  operate  as  as  administratrix." 
an  adoption  by  her  of  the  alleged  con- 
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Campajsabi   by  the  death  of  the  testator.    The  cause,  therefore,  could  only  be 
WooDBUBN.    ^^  respect  of  some  transaction  between  the  plaintiff  and  the  defen- 
dant in  her  individual  character. 

(Jbrvis,  Ch.  J. :  A  confirmation  of  the  authority  by  the  adminis- 
tratrix, might  set  up  the  agency.) 

No  action  will  lie  against  an  executor  or  administrator  in  his 

representative  character,  for  work  done  after  the  death  of  the 

testator  or  intestate,  except  where  it  was  commenced  before  the 
death. 

(Crowdbr,  J.:  The  plaintiff's  endeavours  to  sell  the  picture 
may  have  been  attended  with  expense.) 

The  plaintiff  does  not  proceed  for  that.  The  authority  of  a  factor, 
whether  general  or  special,  is  revocable :  Smart  v.  Sandars  (1),  even 
though  he  is  under  advances  (2).  In  that  case  Wildb,  Gh.  J.,  after 
referring  to  several  cases, — and,  amongst  others,  to  V'tpxior'a  case  (3), 
WaUh  V.  Whitcombe  {^\  Watson  v.  King  (6),  and  Gaussen  v. 
Mwton  (6), — says :  "  The  result  appears  to  be,  that,  where  an 
agreement  is  entered  into  on  a  sufficient  consideration,  whereby  an 
authority  is  given  for  the  purpose  of  securing  some  benefit  to  the 
donee  of  the  authority,  such  an  authority  is  irrevocable.  This  is 
what  is  usually  meant  by  an  authority  coupled  with  an  interest, 
[  ♦403  ]       and  which  is  *commonly  said  to  be  irrevocable." 

(Williams,  J.:  The  doctrine  of  Smart  v.  Sandars  was  still 
further  acted  upon  in  this  Court,  in  Taplin  v.  Florence  (7),  where  it 
was  held,  that  an  auctioneer  who  is  employed  to  sell  goods  by 
public  auction,  has  not  such  an  interest  as  will  make  the  licence  to 
enter  the  premises  for  that  purpose  irrevocable.) 

Without  the  allegation  of  a  confirmation  of  the  sale  by  the  defen- 
dant, the  count  clearly  would  disclose  no  cause  of  action.  In  SmorU  v. 
Ilhery  (8), where  a  man  who  had  been  in  the  habit  of  dealing  with 
the  plaintiff  for  meat  supplied  to  his  house,  went  abroad,  leaving  his 
wife  and  family  resident  in  this  country,  and  died  abroad, — it  was  held 
that  the  wife  was  not  liable  for  goods  supplied  to  her  after  his  death, 

(1)  71  B.  E.  384  (3  0.  B.  380).  (5)  16  E.  E.  790  (4  Camp.  272). 

(2)  Smart  v.  Sandars,  75  E.  E.  849  (6)  34  E.  E.  658  (10  B.  &  C.  731). 
(5  0.  B.  895).  (7)  84  E.  E.  773  (10  0.  B.  744). 

(3)  8  Co.  Eep.  82  a.  (8)  62  E.  E.  510  (10  M.  &  W.  1). 

(4)  2  Eep.  N.  P.  a  565. 
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but  before  information  of  his  death  had  been  received ;  she  having    Cahpanari 
had  originally  full  authority  to  contract,  and  done  no  wrong  in    woodbubn. 
representing  her  authority  as  continuing,  nor  omitted  to  state  any 
fact  within  her  knowledge  relating  to  it ;  the  revocation  itself  being 
by  the  act  of  God,  and  the  continuance  of  the  life  of  the  principal 
being  equally  within  the  knowledge  of  both  parties. 

(Jervis,  Ch.  J. :  I  must  confess  I  have  always  had  great  difficulty 
in  understanding  that  case.) 

The  ground  upon  which  the  decision  proceeded  was,  that  "  there 
must  be  some  wrong  or  omission  of  right  on  the  part  of  the  agent,  in 
order  to  make  him  personally  liable  on  a  contract  made  in  the 
name  of  his  principal."  In  Blades  v.  Fre«(i),  where  a  man  who 
had  for  some  years  cohabited  with  a  woman,  who  passed  as  his 
wife,  went  abroad,  leaving  her  and  her  family  at  his  residence  in 
this  country,  and  died  abroad, — it  was  held,  that  the  woman  might 
have  the  same  authority  to  bind  him  by  her  contracts  for  neces- 
saries as  if  she  had  been  his  wife ;  but  that  his  executor  was  not 
bound  to  pay  for  any  goods  supplied  to  her  after  his  death,  although 
before  information  *of  his  death  had  been  received.  And  Little-  [  •404  ] 
DALE,  J.,  said :  ''  The  tradesman  cannot  be  better  off  than  if  this 
had  been  a  question  upon  the  contract  of  a  wife ;  and  her  contracts 
cannot  bind  the  husband's  estate,  if  made  after  his  death."  At  all 
events,  if  liable  at  all,  the  defendant  cannot  be  liable  in  her 
representative  character :  Comer  v.  Shew  (2). 

Maude,  contra  (3) : 

It  is  quite  unimportant  whether  the  defendant  be  liable  upon  this 
contract  personally  or  in  her  representative  character  only.  It  is 
only  the  first  count  that  is  before  the  Court  here:  no  question 
of  misjoinder  therefore  can  arise.     The  general  rule,  no  doubt,  is, 

(1)  32  B.  R  620  (9  B.  &  G.  167 ;  count  showed  a  consideration  for  the 
4  Man.  &  By.  282).  deceased's  promise,  and  the  happening 

(2)  49  B.  B.  632  (3  M.  &  W.  350).  of  the  event  on  which  the  plaintiff  was 

(3)  The  points  marked  for  argument  to  be  paid ;  and  that,  generally,  when 
on  the  part  of  the  plaintiff,  were, —  one  man  contracts  with  another  to  do 
**  That  ihe  first  count  showed  a  con-  something  for  which  that  other  agrees 
tract  between  the  plaintiff  aud  the  to  pay,  the  contract  is  not  dissolved 
deceased,  and  that  the  agreement  on  by  the  death  of  the  party  wha  is  to 
the  plaintiff's  part  to  endeavour  to  sell  pay,  and  is  binding  on  his  personal 
was  sufficient  cousideration  for  the  de-  representative,  except  in  certain 
ceased's  promise  to  pay  if  the  endeavour  peculiarly  personal  cases,  of  which  the 
should  be  successful ;  that  the  first  present  was  not  one." 
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campavabi    that  death  would  be  a  revocation  of  the  authority.    But,  having 

WooDBUBN.    taken  advantage  of    the  contract,  and  confirmed   the  Bale,  the 

administratrix  cannot  be  permitted  to  deny  her  liability. 

(Crowder,  J. :  It  does  not  appear  that  the  defendant  had  any 
knowledge  of  the  contract  at  all.) 

The  sale  was  in  pursuance  of  the  contract ;  the  allegation,  there- 
fore, that  the  administratrix  confirmed  the  sale  does  substantially 
amount  to  an  allegation  that  she  had  knowledge  of  the  contract. 

[405]  [He  cited  2  Williams  on  Executors,  4th  edit.,  p.  1466.]  The 
authorities  show  that  the  administratrix  here  cannot  be  allowed  to 
take  advantage  of  the  sale,  without  acknowledging  the  contract. 
In  Dowse  v.  Cox  (1),  where,  upon  matters  being  referred  to  arbitra- 
tion by  an  order  of  the  YiOE-CHANCELiiOR,  with  a  clause,  that,  in 
case  of  the  death  of  any  of  the  parties  before  making  the  award, 
the  reference  was  not  to  abate,  but  their  executors  or  administrators 
were  to  be  considered  and  taken  as  parties  to  the  order, — it  was 
held,  that  the  executors  of  a  party  who  died  during  the  reference, 
and  who  were  ordered  by  the  award  to  pay  a  sum  of  money  out  of  their 

[  *406  ]  testator's  ^assets,  were  liable  in  assumpsit,  although  it  was  objected 
that  the  promise  alleged  to  have  been  made  by  them  was  a  personal 
promise,  and  for  which  no  consideration  was  stated.  And  in 
Powell  V.  Graham  (2)  a  promise  made  upon  good  consideration  by  a 
testator,  that  his  executor  shall  pay,  was  held  to  be  a  sufficient 
consideration  for  an  action  in  assumpsit  against  the  executor. 

(Jervis,  Gh.  J. :  To  pay  out  of  the  assets  of  the  testator.) 

The  Court  will  not  be  disposed  to  carry  the  doctrine  of  Sirumt  v. 
llbery  any  further. 

JViUes,  in  reply : 

Reliance  is  placed  on  the  other  side  upon  a  supposed  confirmation 
of  the  contract  by  the  administratrix,  by  confirming  the  sale.  But, 
to  make  that  argument  available,  it  should  be  shown,  that,  when 
she  confirmed  the  sale,  she  was  aware  that  there  was  a  contract 
between  the  plaintiff  and  the  intestate  for  the  payment  to  him  of 
100{.  for  his  services.  Here,  confirmation  of  the  sale  would,  no 
doubt,  entitle  the  plaintiff  to  an  action  upon  a  quantum  vieimit. 

(1)  28  R.  R.  565  (3   Bing.  20;  10  (2)  18  R   R.   593  (7    Taunt.   580; 

Moore,  272).  1  Moore,  305). 
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(Williams,  J.,  referred  to  Forster  v.  WiUon  (l).)  Campanabi 

r. 

The  authority  of  Corner  v.  Shew  is  not  denied  :  it  has  been  con-    WooDBURir. 

firmed  by  numerous  subsequent  cases.     The  cases  put  in  2  Williams 

on  Executors,  1466,  as  also  Powell  v.  Graham,  were  clearly  cases  of 

contracts  made  by  the  testator  which  required  no  confirmation  after 

his  death  to  make  them  valid.    Rogers  v.  Dejoncourt  (2),  is  very 

much  in  point.    There,  it  was  held,  that,  where  a  landlord  entitled 

to  a  rent  makes  a  distress,  and  dies  without  appointing  an  executor, 

neither  a  detainer  of  that  distress,  nor  an  original  distress  made  by 

a  party,  can  be  justified  in  an  avowry  by  the  party  subsequently 

taking  out  administration  before  the  avowry. 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  defendant  in  this  case  is  entitled  to  the 
judgment  of  the  Court.  As  ^alleged  on  the  face  of  the  declaration,  [  *^07  ] 
it  does  not  appear  that  the  original  contract  between  the  plaintiff 
and  the  intestate  conferred  upon  the  former  an  authority  which 
was  irrevocable :  it  simply  states  that  it  was  agreed  between  the 
plaintiff  and  the  intestate  that  the  plaintiff  should  endeavour  to  sell 
a  certain  picture  of  the  intestate,  and  that,  if  the  plaintiff  succeeded 
in  selling  the  same,  the  intestate  should  pay  him  lOOZ.  So  far, 
therefore,  as  appears  in  the  declaration,  it  was  a  mere  employment 
of  the  plaintiff  to  do  the  act,  not  carrying  with  it  any  irrevocable 
authority.  It  is  plain  that  the  intestate  might  in  his  life-time 
have  revoked  the  authority,  without  rendering  himself  liable  to  be 
called  upon  to  pay  the  lOOZ.,  though  possibly  the  plaintiff  might 
have  had  a  remedy  for  a  breach  of  the  contract,  if  the  intestate  had 
wrongfully  revoked  his  authority  after  he  had  been  put  to  expense 
in  endeavouring  to  dispose  of  the  picture.  In  that  way,  perhaps, 
the  plaintiff  might  have  recovered  damages  by  reason  of  the  revoca- 
tion. His  death,  however,  was  a  revocation  by  the  act  of  Ood,  and 
the  administratrix  is  not,  in  my  judgment,  responsible  for  anything. 
It  was  no  fault  of  hers, — as  in  Smout  v.  Ilhei-y, — that  the  contract 
was  not  carried  out.  It  must  be  taken  to  have  been  part  of  the 
original  compact  between  the  plaintiff  and  the  intestate,  that, 
whereas,  on  the  one  hand,  he  would  receive  a  large  sum  if  he  suc- 
ceeded in  selling  the  picture,  so,  on  the  other  hand,  he  would  take 
the  chance  of  his  authority  to  sell  being  revoked  by  death  or  other- 
wise. Mr.  Maude  seems  to  concede,  that,  but  for  what  took  place 
subsequently  to  the  death  of  the  intestate,  the  administratrix  would 
(1)  67  R.  E.  298  (12  M.  &  W.  191).  (2)  7  I.  L.  R,  482. 
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Campaka&i  have  been  liable :  but  he  relies  upon  the  allegation  in  the  declara- 
WooDBURN.  tion,  that  the  plaintiff  sold  the  picture,  and  that  the  sale  ^ras 
confii*med  by  the  defendant  as  administratrix ;  and  contends  that 
therefore  she  is  liable.  But  it  seems  to  me  that  that  consequence 
[  *408  ]  by  no  means  follows.  If  *the  defendant  as  administratrix  had, 
after  the  death  of  the  intestate,  ordered  the  sale  of  the  picture,  no 
doubt  that  would  have  been  a  new  retainer,  and  she  would  have  been 
liable  to  the  plaintiff  on  a  quantum  meruit.  If,  with  full  knowledge 
of  the  contract  under  which  the  plaintiff  was  to  receive  lOOZ.  as  the 
stipulated  reward  for  his  exertions  in  selling  the  picture,  the  defen- 
dant had  continued  the  employment,  and  it  had  resulted  in  a  sale, 
the  100^  might  have  been  taken  by  the  jury  as  the  measure  of 
damages.  But,  without  showing  that  the  defendant  had  any  know- 
ledge whatever  of  the  original  contract,  the  confirmation  of  the  sale 
is  relied  on  as  a  confirmation  of  the  original  contract.  It  is  enough 
to  say  that  the  averment  as  to  the  confirmation  of  the  sale  by  the 
defendant  does  not  raise  the  point  which  Mr.  Maude  desires  to 
raise.  That  confirmation,  however  it  might  make  her  liable  to  an 
action  for  a  reasonable  remuneration  for  the  plaintiff's  services, 
clearly  is  not  sufficient  to  charge  the  defendant  either  personally 
or  in  her  representative  character  for  the  breach  of  the  original 
contract. 

Williams,  J. : 

I  am  of  the  same  opinion.  It  may  be  convenient  to  consider 
what  the  effect  would  have  been  if  the  declaration  had  omitted  the 
averment  of  confirmation  of  the  sale  by  the  defendant;  It  would 
then  have  amounted  to  a  mere  statement  of  an  agreement  between 
the  plaintiff  and  the  intestate  that  the  plaintiff  should  endeavour  to 
sell  the  picture,  and,  if  he  succeeded  in  so  doing,  the  intestate 
should  pay  him  lOOi.  That  clearly  would  have  been  revoked  by 
the  death.  In  such  a  state  of  things,  the  mere  circumstance  of 
something  having  been  done  under  the  contract,  does  not  make  it 
irrevocable.  The  contract,  after  the  death  of  the  intestate,  was  not 
and  could  not  be  confirmed  according  to  its  terms;  It  is  perfectly 
clear,  that,  if  the  count  had  stood  without  the  allegation  that  the 
[♦409]  administratrix  confirmed  *the  sale,  it  would  have  been  utterly 
without  foundation.  What,  then,  is  the  effect  of  that  averment  ? 
There  is  no  allegation  that  the  contract  was  confirmed  as  between 
the  plaintiff  and  the  deceased ;  but  merely  an  allegation  that  the 
sale  was  confirmed  by  the  defendant  as  administratrix.     That  is 
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manifestly  different  from  an  averment  that  the  original  contract  was  Campanabi 
confirmed  by  her,  with  all  its  incidents  and  all  its  consequences,  woodburn. 
I  do  not  think  it  necessary, — though  I  entertain  no  doubt  on  the 
point, — to  give  any  opinion  as  to  what  would  have  been  the  effect, 
if  the  declaration  had  contained  such  an  allegation.  The  utmost 
that  can  be  said,  is,  that  the  defendant,  as  administratrix,  might 
have  been  liable  on  a  quantum  meruit  for  services  performed  by  the 
plaintiff  as  her  agent  in  relation  to  the  sale  :  but  she  clearly  could 
not  be  liable  in  the  way  in  which  she  is  sought  to  be  charged  here. 

Crowder,  J. : 

I  also  am  of  opinion  that  the  first  count  cannot  be  sustained.  It 
is  founded  upon  a  special  contract  by  which  the  intestate  agreed  to 
pay  the  plaintiff  1001.  if  he  succeeded  in  his  endeavours  to  sell 
a  certain  picture.  Viewing  it  in  the  way  suggested  by  Afr.  WUles, 
and  apart  from  the  allegation  as  to  the  confirmation  of  the  sale  by 
the  administratrix,  it  would,  I  think,  be  impossible  to  contend  that 
the  count  could  be  sustained :  there  would  be  nothing  to  show  any 
legal  liability  in  the  administratrix  to  perform  that  contract.  A 
revocation  of  a  bare  authority  by  death,  is'  a  very  different  thing 
from  a  revocation  by  the  act  of  the  party.  In  the  latter  case,  the 
plaintiff  would  undoubtedly  be  entitled  to  recover  the  reasonable 
expenses  he  might  have  incurred  in  endeavouring  to  execute  the 
authority  :  but,  in  the  former,  the  failure  would  be  the  fault  of  no 
one ;  and,  whatever  might  be  the  expense  incurred,  the  plaintiff 
could  not  recover  it  against  the  administratrix.  But  *it  is  said  [*410] 
that  here  was  a  confirmation  by  the  administratrix.  Looking, 
however,  at  the  declaration,  I  find  no  allegation  that  the  original 
contract  was  confirmed,  but  merely  an  allegation,  that,  in  pursuance 
of  the  said  agreement,  the  plaintiff  did,  before  and  after  the  death 
of  the  intestate,  endeavour  to  sell,  and,  after  the  death  of  the 
said  intestate,  he  did,  in  consequence  of  such  endeavours,  succeed 
in  selling  the  said  picture,  which  sale  was  confirmed  by  the  defen- 
dant as  administratrix  as  aforesaid.  It  is  a  fallacy  to  infer  that 
the  confirmation  of  the  sale  is  a  confirmation  of  the  contract  origi- 
nally entered  into  by  the  plaintiff  with  the  intestate.  And,  if  it 
were  so,  the  confirmation  would  operate  only  as  an  authority  to 
sell,  and  give  the  plaintiff  a  right  to  maintain  an  action  against  the 
administratrix  upon  a  quantum  meruit.  Further  it  could  have  no 
effect.    The  defendant,  therefore,  is  entitled  to  judgment. 

Judgment  foi'  the  defendant. 
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1864  In  be  ELIZABETH  HUBST. 

3Vt\  25. 
(15  0.  B.  410-411.) 

[Acknowledgment  of  married  woman  abroad.    Obsolete.] 


185^-  HADDAN   V.   LOTT. 

Nov.  16. 
(15  0.  B.  411—429;  8.  0.  21  L.  J.  0.  P.  49;  3  0.  L.  B.  144.) 

r  411  "* 

^        -*  The  first  count  of  the  declaration  alleged  that  the  plaintiff  was  the  first 

and  true  inventor  of  '*  improvements  in  the  manufacture  of  fire-arms,  also 
of  cartridges,  of  priming,  and  of  wads  or  wadding  for  fire-arms."  and  had 
petitioned  for  a  patent ;  that  his  petition  had  been  referred  to  the  Solicitor^ 
General ;  that  the  Sdicilvr-Oeiieral  had  required  and  allowed  the  title  of  the 
said  invention  to  be  amended,  as  an  invention  for  *'  improvements  in  the 
manufacture  of  cartridges  and  of  wads  or  wadding  for  fire-arms,"  and  given 
a  certificate  of  allowance;  and  that  the  defendant,  well  knowing  the 
premises,  but  maliciously  intending  to  injure  the  plaintiff,  and  to  prevent 
him  from  obtaining  letters-patent  for  his  said  invention,  falsely,  fraudu- 
lently, maliciously,  and  wrongfully,  and  without  any  reasonable  or 
probable  cause,  represented  to  the  Sdicitor-Oeneral  that  he  had  an  interest 
in  opposing  a  grant  of  lettera-patent  to  the  plaintiff,  and  gave  notice  that 
he  had  applied  for  a  patent  and  obtained  provisional  protection  for  an 
invention  for  "  improvements  in  cartridges,"  and  that,  in  consequence  of 
the  alteration  in  the  title  of  the  plaintiff's  patent,  he  had  reason  to 
apprehend  that  such  alteration  in  the  title  might  admit  of  his  invention 
being  embraced  in  the  plaintiff's  patent;  whereas,  in  truth,  the  alleged 
invention  for  which  the  defendant  had  obtained  provisional  protection  was 
not  his  invention,  but  a  fraudulent  imitation  of  the  plaintiff's  invention, 
and  the  defendant  had  no  interest  in  opposing  a  grant  of  letters- patent  to 
the  plaintiff:  and  the  declaration  concluded  with  a  general  allegation  of 
special  damage,  that,  by  means  of  the  premises,  the  Solicitor- General 
refused  to  allow  the  plaintiff's  application  for  letters-patent  to  proceed,  and 
the  plaintiff  was  thereby  prevented  from  obtaining  and  failed  to  obtain  a 
patent  for  his  said  invention,  and  was  put  to  expense  in  opposing  a  grant 
of  letters-patent  to  the  defendant,  &c. : 

Held,  that  the  special  damage  alleged  did  not  naturally  flow  from  the 
grievances  charged  in  the  first  count,  and  that  without  it  the  count  disclosed 
no  cause  of  action. 

The  first  coant  of  the  declaration  stated,  that,  before  and  at  the 
[  *412  ]  time  of  the  committing  of  the  grievances  ^thereinafter  mentioned, 
the  plaintiff  was  the  first  and  true  inventor  of  certain  new  manu- 
factures, to  wit,  of  '^  improvements  in  the  manufacture  of  fire-arms, 
also  of  cartridges,  of  priming,  and  of  wads  or  wadding  for  fire-arms," 
and  had,  after  the  Patent  Law  Amendment  Act,  1862, — 15  &  16 
Yict.  c.  88, — had  commenced  and  taken  effect,  before  the  committing 
of  the  said  grievances,  duly  petitioned  her  Majesty  for  her  Royal 
letters-patent  for  the  sole  use  and  exercise  of  the  said  invention  in 
and  throughout  the  United  Kingdom  oc  Gieat  Britain  and  Ireland, 
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the  Channel  Islands,  and  Isle  of  Man,  for  the  term  of  fourteen  Haddan 
years,  pursuant  to  the  statutes  in  that  case  made  and  provided,  and  lott. 
had,  before  the  committing  of  the  said  grievances,  left  at  the  office 
of  the  Commissioners  of  Patents  for  Inventions  the  said  petition  and 
the  declaration  required  to  accompany  the  same,  and  a  provisional 
specification,  signed  by  or  on  behalf  of  the  plaintiff,  describing  the 
nature  of  the  said  invention  according  to  the  form  of  the  statute  in 
such  case  made, — which  application  and  provisional  specification  of 
the  plaintiff  had  been  referred  by  the  said  Commissioners  to  her 
Majesty's  Solicitor-General  for  England  lor  the  time  being,  according 
to  the  said  statute ;  and  the  said  Solicitoi''General,  having  required 
and  allowed  the  title  of  the  said  invention  to  be  amended,  as  an 
invention  for  "  improvements  in  the  manufacture  of  cartridges,  and 
of  wads  or  wadding  for  fire-arms,"  and  being  satisfied  that  the 
said  provisional  specification  described  the  nature  of  the  said 
invention  as  amended,  had  allowed  the  same  as  amended,  and  had 
given  a  certificate  of  his  said  allowance,  which  certificate  had  been 
duly  filed  in  the  office  of  the  said  Commissioners,  according  to  the 
form  of  the  statute;  and  thereupon  the  plainti£f  had  given  due 
notice  at  the  office  of  the  said  Commissioners  of  his  intention  of 
proceeding  with  his  application  for  letters-patent  for  the  said 
invention,  and  his  said  application  *had  been  duly  advertised  by  [  *413  ] 
the  said  Commissioners  :  Thai  thereupon,  afterwards,  the  defendant, 
well  knowing  the  premises,  but  contriving  and  maliciously  intending 
to  injure  the  plaintiff,  and  to  prevent  him  from  obtaining  letters- 
patent  for  his  said  invention,  falsely,  fraudulently,  deceitfully, 
maliciously,  wrongfully,  and  without  any  reasonable  or  probable 
cause,  pretended  and  represented  to  the  said  Solicitor-General  that 
he  had  an  interest  in  opposing  a  grant  of  letters-patent  to  the 
plaintiff  for  the  said  invention,  and  falsely,  fraudulently,  deceitfully, 
wrongfully,  maliciously,  and  without  any  reasonable  or  probable 
cause,  wrote  and  published  to  the  said  Solicitoi'-General  and  others, 
.  of  the  plaintiff,  and  of  his  said  invention,  the  words  following,  that 
is  to  say, — "  I,  Frederick  Lott,  of  &c.  (meaning  the  defendant),  do 
hereby  give  notice  that  I  object  to  the  grant  of  letters-patent  to 
John  Coope  Haddan,  of  &c.,  civil  engineer  (meaning  the  plaintiff), 
for  the  invention  of  improvements  in  the  manufacture  of  cartridges 
and  of  wads  or  wadding  for  fire-arms  (meaning  the  said  invention), 
as  set  forth  in  his  petition  recorded  in  the  office  of  the  Commissioners 
of  Patents  for  Inventions  on  the  26th  of  April,  1853,  and  my  objec- 
tions to  the  grant  of  such  letters-patent  are  as  follows, — that  I 
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Haddak  (meaning  the  defendant)  have  applied  for  a  patent,  and  obtained 
L6tt.  provisional  protection  for  an  invention  (meaning  an  invention  of 
the  defendant)  for  improvements  in  cartridges ;  and  the  said  John 
O)ope  Haddan  (meaning  the  plaintiff)  having  also  previously  applied 
for  a  patent  for  *  improvements  in  the  manufactare  of  fire-arms, 
also  of  cartridges,  priming,  and  of  wads  or  wadding  for  the  same 
fire-arms,*  provisional  protection  was  allowed  for  the  same,  bat  the 
title  of  the  said  J.  C.  Haddan's  patent  having  been  subsequently 
altered  to  '  improvements  in  the  manufacture  of  cartridges,  and  of 
wads  or  wadding  for  fire-arms,'  I  have  reason  to  apprehend  that 
[  *414  ]  such  alteration  of  the  *title  may  admit  of  my  invention  being 
embraced  in  the  said  J.  G.  Haddan's  patent; "  whereas,  in  truth 
and  in  fact  the  said  invention  for  which  the  defendant  had  applied 
for  a  patent,  and  obtained  provisional  protection,  was  not  the 
invention  of  the  defendant,  nor  was  the  defendant  in  any  way  an 
inventor  thereof,  but  the  same  was  the  invention  of  the  plaintiff, 
and  a  part  of  the  same  invention  for  which  the  plaintiff  had  applied 
for  letters-patent  as  aforesaid,  and  the  plaintiff,  and  not  the  defen- 
dant, was  the  true  and  first  inventor  of  the  invention  so  claimed  by 
the  defendant  as  aforesaid,  and  the  invention  which  the  defendant 
claimed  as  his,  as  aforesaid,  had  been  fraudulently  imitated  and 
taken  by  him  from  the  said  invention  of  the  plaintiff, — all  which 
the  defendant  then  and  alwaj  s  well  knew ;  and  whereas,  in  truth 
and  in  fact,  the  plaintiff  never  had  applied  for  a  patent  for  ''  im- 
provements in  the  manufacture  of  fire-arms,  also  of  cartridges,  of 
priming,  and  of  wads  or  wadding  for  the  same  fire-arms,"  as  the 
defendant  then  and  always  well  knew ;  and  whereas,  in  truth  and 
in  fact,  the  defendant  never  had  any  interest  in  opposing  a  grant  of 
letters-patent  to  the  plaintiff  for  the  said  invention  of  the  plaintiff, 
as  he  the  defendant  then  and  always  well  knew. 

[There  was  a  second  count  alleging  that  the  defendant's  know- 
ledge of  the  plaintiff's  invention  was  derived  from  a  confidential 
communication  thereof  from  the  plaintiff,  and  that  the  defendant 
was  seeking  a  pat-ent  in  breach  of  such  confidence.] 
[  417  ]  "  By  means    of  which    several    premises  respectively  in  this 

declaration  aforesaid,  the  said  Solicitor-Oeneral  refused  to  allow  the 
plaintiff's  application  for  letters-patent  to  proceed,  and  the  plaintiff 
was  thereby  prevented  from  obtaining,  and  failed  to  obtain,  letters- 
patent  for  his  said  invention,  and  divers  expenses  which  he  incurred 
in  applying  for  such  letters-patent  have  become  and  are  useless  to 
him,  and  he  lost  divers  profits  he  might  and  otherwise  would  have 
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derived  from  the  said  letters-patent  for  his  said  invention  and  the      Haddak 
said  part  thereof  claimed  by  the  defendant  as  aforesaid,  and  he  was        x<ott. 
also  put  to  expense  in  opposing  the  grant  of  letters-patent  to  the 
defendant  for  the  said  invention,  in  which  opposition  he  succeeded ; 
and  the  plaintiff  was  and  is  by  means  of  the  premises  otherwise 
injured  :  And  the  plaintiff  claims  l,000t." 

[The  defendant  pleaded  Not  guilty  and  a  special  plea  to  the  first 
count.] 

The  defendant  also  demurred  to  the  first  count,  on  the  ground       C  *^®  3 
that  it  did  not  show  any  cause  of  action.     Joinder. 

[Beplication  to  the  second  plea.  Issue  thereon  and  demurrer 
thereto.    Joinder  in  demurrer.] 

Hindmarch,  in  support  of  the  demurrer :  [  *20  ] 

The  first  count  discloses  no  cause  of  action.  The  defendant  had 
an  interest  in  opposing  the  plaintiff's  invention.  The  malicious 
assertion  of  a  legal  right  affords  no  ground  of  action. 

(Jbbvis,  Ch.  J.:  The  count  alleges  that  the  plaintiff  obtained 
provisional  protection  for  his  invention  by  means  of  falsehood.) 

If  so,  it  may  be  a  slander  of  the  plaintiff's  title ;  and,  if  so,  the  first 
count  is  bad,  for  not  setting  out  the  words  :  Outsole  v.  Mathers  (l) ; 
Solomon  v.  Laiv8on(2).  No  action  lies  for  words  spoken  in  the 
course  of  a  judicial  inquiry  :  Astley  v.  Younge{9).  The  words  that 
are  set  out  are  clearly  not  actionable  in  themselves  without  special 
♦damage ;  and  none  is  alleged :  Kelly  v.  Partington  (4).  [  ♦421  ] 

(Jebvis,  Gh.  J. :  No  doubt,  in  slander  of  title,  a  mere  allegation  of 
falsehood  is  not  enough.  It  is  the  special  damage  that  gives  the 
right  of  action.  The  question  is,  whether  the  defendant  having 
surreptitiously  obtained  a  knowledge  of  the  invention  from  the 
plaintiff,  is  not  responsible  for  having  maliciously  represented  to 
the  Solicitor-General  that  he  was  the  true  and  first  inventor,  and  so 
prevented  the  plaintiff  from  obtaining  the  alteration  in  the  title 
which  would  make  his  patent  available  ?) 

That  is  not  the  charge  contained  in  this  declaration.  In  Ashley  v. 
Harrison  (6)  it  was  held,  that  the  proprietor  of  a  place  of  public 
amusement  cannot  maintain  an  action  against  a  man  for  a  libel  on 
one  of  his  performers,  by  reason  whereof  she  was  deterred  from 
performing  on  the  stage, — the  damage  being  too  remote. 

(1)  1  M.  &  W.  495.  (4)  5  B.  &  Ad.  645. 

(2)  70  K.  E.  671  (8  Q.  B.  823).  (5)  1  Esp.  N.  P.  0.  194  (256). 

(3)  2  Burr.  807. 

B.B. — ^YOL.  C.  27 
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Haddan  J,  Brown f  contra : 

r. 

LoTT.  If  this  were  an  action  for  *slander  of  title,  the  words,  no  doubt, 

^  ^^  J  must  be  set  out.  This,  however,  is  not  a  case  of  that  sort.  The 
distinction  is  expressly  pointed  out  by  Lord  Abingbr  in  giving  the 
judgment  of  the  Court  in  Gutsole  v.  Mathers  (l)-     *     *     * 

(WiLLUMS,  J. :  In  Sheppard  v.  Wakeman{2),  which  was  an  action 
against  a  man  for  falsely  and  maliciously,  with  intent  to  hinder  a 
marriage  between  the  plaintiff  and  a  third  person,  writing  to  the 
[  •123  ]  intended  husband, — *"  You  ought  not  to  marry  her,  for,  before  God 
she  is  my  wife ;  and  therefore  if  you  do,  you  will  live  in  adultery 
with  her,  and  your  children  will  be  bastards,'* — it  was  argued 
on  behalf  of  the  defendant,  as  it  has  been  contended  here,  that  it 
was  a  mere  slander  of  title  :  but  the  Court  held,  that  the  gist  of  the 
action  was  the  malice  and  the  special  damage.) 

In  Gerard  v.  Dickenson  (8), — which  was  cited  in  Sheppard  v. 
Wakeman, — in  an  action  for  slander  of  title,  the  plaintiff  declared 
that  he  was  in  treaty  with  J.  S.  for  a  lease  of  the  manor  of  A. 
at  so  much  rent,  and  that  the  defendant,  knowing  of  the  treaty, 
published  these  words, — *'  I  have  a  lease  of  the  manor  of  A.  for 
ninety-nine  years,'*  and  published  a  lease  for  ninety  years  supposed 
to  be  made  by  one  seised  of  the  same  manor  before  the  plaintiff's 
purchase  thereof,  to  E.  D.  her  late  husband,  and  offered  to  sell  it : 
whereas,  in  truth,  the  defendant  knew  it  to  be  forged ;  by  reason 
whereof  the  said  J.  S.  did  not  proceed  in  the  treaty  for  the  lease. 
The  defendant  by  her  plea  traversed  that  she  knew  the  lease  to  be 
a  forgery.  And,  upon  demurrer,  it  was  held,  that  the  action  lay, 
because  it  was  alleged  that  the  defendant  knew  of  the  treaty  for  a 
lease  to  J.  S.,  and  that  the  lease  which  she  published  as  a  good 
lease  was  a  counterfeit  one,  by  which  the  treaty  was  broken  off. 
Green  v.  Button  (4)  confirms  Gerard  v.  Dickenson.  [He  also  cited 
[126]  Barley  v.  Walford(5).']  It  is  said  that  the  action  will  not  lie, 
because  the  alleged  misrepresentation  occurred  in  a  judicial  pro- 
ceeding. That  only  aggravates  the  damage  the  plaintiff  has 
sustained :  there  is  no  appeal  against  the  decision  of  the  Solicitor- 
General  in  withholding  a  patent. 

(Jervis,  Ch.  J. :  There  is  nothing  in  that  case  to  give  the  Lord 
Chancellor  jurisdiction.) 

(1)  1  M.  &  W.  495,  503.  (4)  41  E.  R.  818  (2  Or.  M.  &  B.  707). 

(2)  1  Lev.  53  ;  1  Sid.  79.  (5)  72  R.  R.  218  (9  Q.  B.  197). 

(3)  4  Co.  Bep.  18  a. 
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The  proceeding  before  the  Solicitor-Geiteral  wants  several  of  the      Uaddan 
ingredients  of  *a  judicial  proceeding  :  there  is  no  public  hearing,  no        j^tt. 
power  to  compel  the  attendance  of  witnesses.  [  *^26  ] 

(Williams,  J. :  The  diflSculty  I  feel  is  this.  If  your  argument  be 
well  founded,  that  this  case  falls  within  the  general  rule  applicable 
to  damage  arising  from  a  false  and  malicious  representation,  how  is 
the  special  damage  here  alleged  the  necessary  consequence  of  the 
thing  complained  of  ?) 

The  plaintiff's  complaint  is,  that,  he  having  taken  the  necessary 
preliminary  steps  to  obtain  a  patent  with  an  amended  title,  the 
defendant  comes  before  the  Solicitor-General,  and  fraudulently  and 
maliciously  represents  to  him  that  the  title  of  the  plaintiff's  patent 
as  amended  may  include  an  invention  for  which  he  has  obtained 
provisional  protection,  in  consequence  of  which  the  Solicitor-General 
refuses  to  grant  Skjiat  for  a  patent  to  the  plaintiff. 

(Williams,  J. :  The  defendant  avails  himself  of  a  clause  in  the 
Patent  Law  Amendment  Act,  15  &  16  Yict.  c.  83,  s.  12,  which  enables 
any  person  having  an  interest  in  opposing  the  grant  of  letters -patent 
for  an  invention  to  state  their  objections :  and  the  Solicitor-General 
in  consequence  withholds  his  fiat.) 

Yfe  complain  that  it  is  done  maliciously. 

(Growdeb,  J. :  In  order  to  sustain  the  first  count  you  must  show 
that  the  special  damage  is  made  out.) 

If  the  special  damage  alleged  may  have  resulted  from  the  act 
complained  of,  it  is  a  question  for  the  jury.  It  is  not  usual  to 
repeat  the  special  damage  at  the  end  of  each  count.  An  instance  of 
an  action  of  this  mixed  character  is  to  be  found  in  Newman  v. 
ZacharyiS).     *     ♦     ♦ 

(Iervis,  Ch.  J. :  If  this  were  a  case  of  a  purely  judicial  proceeding,       [  427  ] 
would  it  not  be  necessary  to  allege  that  the  proceeding  terminated 
in  favour  of  the  party  complaining  ?) 

No  doubt  it  would.  See  the  notes  to  Vicars  v.  Wilcocks  (2),  in 
2  Smith's  Leading  Cases,  302—305.  Here  the  declaration  avers 
that  the  defendant's  alleged  invention  is  in  fact  the  same  invention 

(1)  Aleyn,  3.  (2)  9  E.  E.  361  (8  East,  1). 

27— a 
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haddan      as  the  plaintiff's,  and  that  the  defendant  stole  it  from  the  plaintiff. 
IxTtt.        [He  cited  Chapman  v.  Pickersgillii).']     Nothing  can  be  more  mis- 
[  428  ]       chievous  than  falsely  and  maliciously  to  intercept  from  a  man  the 
just  reward  due  for  a  valuable  invention. 

Tlindvmrch,  in  reply,  referred  to  the  Patent  Law  Amendment 
Act,  15  &  16  Vict.  c.  83,  ss.  7,  12,  13,  14,  and  15;  and  submitted 
[  *i2d]  that  the  first  count  was  entirely  *framed  on  a  false  representation ; 
and  that  the  special  damage  alleged  at  the  end  of  the  declaration 
was  not  such  as  naturally  flowed  from  the  grievances  complained  of 
in  the  first  count,  and  could  not,  if  it  did,  be  prayed  in  aid  to  show 
a  cause  of  action  therein. 

Jbrvis,  Ch.  J.  : 

I  think  it  would  be  better  to  put  the  case  on  the  record  as  it  really 
exists.  I  do  not  think  the  special  damage  alleged  at  the  end  of  the 
declaration  flows  naturally  from  the  allegations  in  the  first  count. 

Brown : 
It  certainly  is  a  very  vague  way  of  alleging  it. 

Crowdbr,  J. : 
It  is  not  alleged  at  all. 

Brown  prayed  leave  to  amend. 

Rule  accordingly  (2). 


]!^'  WILKINSON  V.   KTKBY(3). 

t  430  ]         (15  c.  B.  430—449 ;  S.  C.  2  C.  L.  B.  1387 ;  23  L.  J.  C.  P.  224  ;  1  Jur.  N.  S.  164.) 

In  trespass  for  mesne  profits,  the  defendant  pleaded, — fii-st,  Not  possessed, 
— secondly,  that,  before  the  several  times  when  &c.,  A.  was  seised  in  fee, 
and,  on  the  27th  of  December,  1846,  demised  the  premises  to  B.  for 
twenty-one  years ;  that  B.  entei*ed  by  virtue  of  that  demise,  and,  on  the 
28th  of  January,  1847,  demised  to  the  defendant  for  one  year  from  the  2dth 
of  March  then  next,  and  so  from  year  to  year,  &c.,  and  that  the  defendant 
entered  by  virtue  of  the  last-mentioned  demise. 

Beplication  (by  way  of  estoppel),  as  to  so  much  of  the  pleas  as  related  to 
the  trespasses  complained  of  in  the  count  since  the  26th  of  October,  1853, — 
that  the  plaintiff  on  that  day  sued  out  a  writ  of  ejectment  for  the  i-ecovery 
of  the  premises  in  question  (setting  out  the  writ) ;  that  Emily  Kirby  in  the 
said  writ  mentioned  was  the  defendant  in  this  action,  and  was  at  the  timo 
of  the  issuing  of  the  said  writ  the  tenant  in  possession  of  the  premises  in 
question ;  that  the  premises  in  the  said  writ  and  in  this  action  were  the 
same,  and  that  the  2>laintiff  in  the  said  writ  named  was  the  now  plaintiff  ; 

(1)  2  Wils.  145.  (3)  See  Harris  v.  MnJkeni  (1875)  1 

(2)  The  declaration  was  afterwards      Ex.  D.   31,  35,  45  L.  J.  Ex.  241,  2 
amended,  and  the  potion  compromised.      Sm.  L.  C.  (11th  ed.)  770. 
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that  no  appearance  was  entered  or  defence  made  to  the  said  writ ;  that,     Wilkinson 
after  the  issuing  of  the  said  writ,  and  whilst  the  ejectment  was  pending,  r. 

and  in  pursuance  of  the  Act  of  Parliament  in  that  behalf,  the  plaintiff,  by  Kibby. 
the  consideration  and  judgment  of  the  Court  obtained  possession  of  the 
said  premises,  &c.  ;  that  the  said  judgment  was  still  in  force  ;  and  that, 
afterwards,  and  before  the  commencement  of  this  suit,  and  by  virtue  of 
the  said  judgment,  the  plaintiff  entered  into  and  upon  the  possession  of  the 
premises, — wherefore  the  plaintiff  prayed  judgment  if  the  defendant  ought 
to  be  admitted,  against  the  said  recovery,  record,  and  proceedings,  to 
plead  the  said  pleas,  or  either  of  them,  as  to  the  trespasses,  in  the  count 
complained  of  since  the  said  26th  of  October,  1853 : 

Held,  on  demurrer,  a  good  replication  by  way  of  estoppel  to  both  pleas  ; 
that  it  was  not  necessary  to  aver  notice  to  the  defendant  of  the  proceedings 
in  the  ejectment,  or  the  issuing  or  execution  of  a  writ  of  possession. 

Held  also,  that  if  it  were  necessary,  the  replication  contained  a  sufficient 
averment  of  entry  by  the  plaintiff. 

Held  also,  that  the  plaintiff's  title  by  estoppel  related  back  to  the  date  of 
the  writ  of  ejectment,  and  would  be  presumed  to  continue  until  shown  by 
rejoinder  to  have  been  determined. 

By  the  first  count  of  the  declaration  the  plaintiff  claimed  "for 
money  payable  by  the  defendant  to  the  plaintiff^for  the  defendant's  use 
by  the  plaintiff's  permission  of  messuages  and  lands  of  the  plaintiff." 

The  second  count  charged  that  the  defendant  broke  and  entered 
a  certain  house  of  the  plaintiff  called  and  known  as  No.  36,  Somerset 
Street,  Portman  Square,  and  continued  therein,  and  detained  the 
same  from  the  plaintiff,  for  a  long  space  of  time,  whereby  the 
plaintiff  was  during  all  such  time  deprived  of  the  use  and  enjoyment 
thereof,  and  was  put  to  great  expense  in  recovering  the  possession 
of  the  said  house,  and  otherwise :  and  the  plaintiff  claimed  1502. 

The  defendant  pleaded, — thirdly,  that  the  said  house  *in  the  last       [  ♦43i  ] 
count  mentioned,  was  not,  at  the  said  several  times  when  &c.,  or 
any  of  them,  the  house  of  the  plaintiff,  in  manner  and  form  as  the 
plaintiff  had  in  the  said  last  count  alleged. 

Fourthly,  that,  before  the  said  several  times  when  &c.  in  the  last 
count  mentioned,  one  George  Wilkinson  was  seised  in  his  demesne 
as  of  fee  of  the  said  house  in  the  last  count  mentioned,  and,  being 
so  thereof  seised,  afterwards  and  before  the  said  several  times 
when  &c.  in  the  said  last  count  mentioned,  and  each  of  them,  to 
wit,  on  the  27th  of  October,  1846,  hy  a  certain  indenture  then 
made  between  the  said  George  Wilkinson  of  the  one  part,  and 
Hester  Phelps  Thomas  of  the  other  part, — which  said  indenture 
was  sealed  with  the  seal  of  the  said  George  Wilkinson,  and  with 
the  seal  of  the  said  Hester  Phelps  Thomas, — the  said  George 
Wilkinson  did  demise  and  lease  unto  the  said  Hester  Phelps 
Thomas  the  said  house  in  the  said  last  count,  mentioned,  from  the 
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Wilkinson  29th  of  September  then  last  past,  for  the  full  end  and  term  of 
KiRBY.  twenty-one  years  thence  next  ensuing,  and  fully  lo  be  complete 
and  ended:  that,  by  virtue  of  the  said  demise,  the  said  Hester 
Phelps  Thomas  afterwnrds,  and  before  any  of  the  said  times  when 
&c.,  entered  into  and  upon  the  said  house,  and  became  and  was 
possessed  thereof  for  the  said  term  so  to  her  thereof  granted  as 
aforesaid:  that,  afterwards,  and  while  the  said  Hester  Phelps 
Thomas  was  so  possessed  as  aforesaid,  and  before  the  expiration  of 
the  said  term  so  to  her  granted  as  aforesaid,  and  before  any  of  the 
said  times  when  &c.  in  the  said  last  count  mentioned,  to  wit,  on 
the  28th  of  January,  1847,  the  said  Hester  Phelps  Thomas  demised 
the  said  house  in  the  said  last  count  mentioned  to  the  defendant, 
to  have  and  to  hold  the  same  to  the  defendant  from  the  25th  of 
March  next  after  the  day  and  year  last  aforesaid,  for  the  term  of 
one  year  then  next  following  and  fully  to  be  complete  and  ended, 
[  *^32  ]  and  so  from  year  to  year  for  *so  long  a  time  as  the  said  Hester 
Phelps  Thomas  and  the  defendant  should  respectively  please :  that, 
by  virtue  of  the  said  last-mentioned  demise,  the  defendant  after- 
wards, and  before  any  of  the  said  times  when  &c.  in  the  said  last 
count  mentioned,  and  before  the  expiration  of  the  said  term  so  to 
the  said  Hester  Phelps  Thomas  granted  as  aforesaid,  entered  into 
and  upon  the  said  house  in  said  last  count  mentioned,  and  became 
and  was  possessed  thereof  for  and  during  and  upon  the  tenancy  so 
created  as  last  aforesaid  :  that  afterwards,  by  virtue  of  the  tenancy 
so  created  as  last  aforesaid,  the  defendant  did,  at  the  said  several 
times  when  &c.,  and  before  the  expiration  or  determination  of  the 
said  term  to  the  said  Hester  Phelps  Thomas  granted  as  aforesaid, 
and  before  the  expiration  or  determination  of  the  said  tenancy  of 
the  defendant,  and  during  the  continuance  thereof,  enter  into  and 
upon  the  said  house  in  the  said  last  count  mentioned,  in  and  upon 
the  plaintiff 's  alleged  possession  thereof,  as  she  lawfully  might  for 
the  cause  aforesaid;  and  because  the  said  term  so  to  the  said 
Hester  Phelps  Thomas  granted  as  aforesaid,  and  the  said  tenancy 
of  the  defendant  had  not  been  determined  or  ended,  but  continued 
and  were  in  full  force  and  effect  at  and  during  all  the  times  in  the 
said  last  count  mentioned,  and  the  defendant  did  at  and  during  all 
those  times  continue  in  the  said  house,  and  detain  the  same  from 
the  plaintiff,  as  she  lawfully  might  for  the  cause  aforesaid:  and 
that  the  said  several  trespasses  and  wrongs  in  that  plea  mentioned 
and  justified,  were  the  several  trespasses  and  wrongs  in  the  said 
last  count  mentioned. 
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Replication, — as  to  so  much  of  the  third  and  last  pleas  as  related    Wilkinson 
to  the  trespasses  complained  of  in  the  last  count  of  the  declaration       kirbt. 
since  the  26th  of  October,  1853, — that  the  defendant  ought  not  to 
be  admitted  to  plead  the  said,  third  and  last  pleas,  or  either  of 
them,  as  to  the  said  trespasses  complained  of  since  such  time, 
because  the  ^plaintiff  said,  that,  on  the  day  and  year  last  aforesaid,       [  *433  ] 
for  the  purpose  of  the  plaintiff's  recovering  the  possession  of  the 
said  house  in  the  said  last  count  mentioned,  a  writ  of  our  lady  the 
Queen  issued  forth  of  the  Court  of  Common  Pleas  at  Westminster, 
in  these  words,  that  is  to  say, — "  Victoria,  by  the  grace  of  God,  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen,  defender 
of  the  faith,   to  Hester  Phelps  Thomas,  Emily  Kirby,  and  all 
persons  entitled  to  defend  the  possession  of  all  that  messuage  or 
tenement  situate  and  being  No.  36,  on  the  south  side  of  Somerset 
Street,  Portman  Square,  in  the  parish  of  St.  Mary-le-bone,  in  the 
county  of  Middlesex,  to  the  possession  whereof  George  Wilkinson 
claims  to  be  entitled,  and  to  eject  all  other  persons  therefrom, 
these  are  to  will  and  command  you  or  such  of  you  as  deny  the 
alleged  title,  within  sixteen  days  after  service  hereof,  to  appear  in 
our  Court  of  Common  Pleas  at  Westminster,  to  defend  the  said 
property,  or  such  part  thereof  as  you  may  be  advised ;  in  default 
whereof,  judgment  may  be  signed  and  you  turned  out  of  possession. 
Witness,  Sir  John  Jervis,  Knight,  at  Westminster,  the  26th  day  of 
October,  1853 :  "  and  the  plaintiff  further  said  that  the  said  Emily 
Kirby  in  the  said  writ   mentioned   was    the   defendant   in   the 
declaration  in  the  action  mentioned,  and  was  at  the  time  of  the 
issuing  of  the  said  writ  the  tenant  in  possession  of  the  said  house 
in  the  last  count  of  the  declaration  mentioned:  that  the  said 
messuage  or  tenement  in  the  said  writ  mentioned  is  and  was  the 
said  house  in  the  said  last  count  mentioned,  and  that  George 
Wilkinson  in  the  said  writ  mentioned   was  the  plaintiff  in  the 
declaration  in  this  action  mentioned:   that  no  appearance  was 
entered  or  defence  made  to  the  said  writ :  that,  after  the  issuing  of 
the  said   writ,   and  whilst  the  said  action  of  ejectment  thereby 
commenced  was  pending  in  the  said  Court  of  Common  Pleas,  and 
in  pursuance  of   the  Act   of   Parliament   in   that  behalf,  such 
proceedings  were  thereupon  *had  in  the  said  Court  of  Common       [  *4S4  ] 
Pleas  at  Westminster,  in  such  action  of  ejectment,  that  afterwards, 
and  before  the  commencement  of  this  suit,  the  plaintiff,  by  the 
consideration  and  judgment  of  the  said  Court  of  Common  Pleas, 
recovered  possession  of  the  said  house  in  the  last  count  mentioned, 
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Wilkinson  with  the  appurtenances, — ^as  by  the  record  and  proceedings  thereof 
KiBBY  ^^^  remaining  in  the  said  Court  of  Common  Pleas  more  fully  and 
at  large  appeared ;  which  said  judgment  was  still  in  full  force  and 
effect :  and  that  afterwards,  and  before  the  commencement  of  this 
guit,  and  by  virtue  of  the  said  judgment,  the  plaintiff  entered  into 
and  npon  the  possession  of  the  said  house,  with  the  appurtenances, 
and  became  and  was  thereof  possessed;  wherefore  the  plaintiff 
prayed  judgment  if  the  defendant  ought  to  be  admitted,  against 
the  said  recovery,  record,  and  proceedings,  to  plead  the  said  third 
and  last  pleas,  or  either  of  them,  as  to  the  trespasses  complained 
of  in  the  last  count  since  the  said  26th  of  October,  1858. 

The  defendant  joined  issue  on  the  replication  to  so  much  of  the 
third  and  last  pleas  as  related  to  the  trespasses  complained  of  in 
the  last  count  since  the  26th  of  October,  1853,  and  also  demurred 
generally  thereto, — the  grounds  of  demurrer  noted  in  the  margin, 
being,  **  that  the  said  replication  is  bad  in  substance,  because  it  is 
pleaded  in  estoppel  to  so  much  of  the  third  and  last  pleas  as 
related  to  the  trespasses  in  the  last  count  mentioned  committed 
since  the  26th  day  of  October,  1858,  and  contains  no  matter  which 
operates  in  law  as  an  estoppel  thereto,  or  as  an  estoppel  thereto  to 
the  extent  to  which  the  plaintiff  relies  upon  it  as  such  in  his  said 
replication,  and  it  does  not  appear  in  or  by  the  said  replication 
that  the  defendant  is  estopped  or  precluded  from  averring  the 
truth  of  the  matters  contained  in  the  said  pleas,  so  far  as  they 
relate  to  the  said  trespasses,  or  so  far  as  they  relate  to  the  whole  of 
such  trespasses." 

The  plaintiff  joined  in  demurrer. 

[  436  ]  Deighton,  in  support  of  the  demurrer  : 

The  record  does  not  show  that  the  plaintiff  had  such  a  possession 

[  *436  ]  ^  *^  entitle  him  to  maintain  trespass.  It  is  not  enough  to  show 
title:  the  plaintiff  should  show  actual  possession.  This  record 
shows  no  more  than  a  title  to  the  possession  on  and  after  the 
26th  of  October,  1858. 

(Jbrvis,  Ch.  J. :  We  decided  in  Matthew  v.  Oshoime  (i),  in 
conformity  with  Doe  v.  Wright  {2),  that  a  recovery  in  ejectment 
between  the  same  parties  might  be  replied  by  way  of  estoppel  to  a 
plea  of  not  possessed.  Doe  v.  Wright  is  an  express  authority  that 
it  may  be  so  pleaded.) 

(1)  93  B.  E.  808  (13  0.  B.  919).  (2)  50  E.  B.  534  (10  Ad.  &  El.  7G3 ; 

2  Per.  &  D.  672). 
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As  against  a  tenant  in  possession  who  has  pleaded;  hat  not  as  Wilkinson 
against  one  who  has  suflFered  judgment  by  default.  That  is  ;kirby. 
mentioned  as  a  matter  of  doubt  in  Doe  v.  Wellsman  (I).  *  * 
There  is  no  averment  of  service  of  the  writ  on  the  defendant,  or 
that  she  had  any  notice  to  appear.  It  does  not  follow,  that 
becaose  the  plaintiff  has  a  sufficient  title  to  maintain  ejectment,  he 
may  also  bring  trespass  for  mesne  profits. 

(Jbrvis,  Ch.  J. :  Since  the  case  of  Doe  v.  IIiMart  (2),  it  has  been 
generally  laid  *down,  that,  where  there  is  judgment  by  default  in       [Md7] 
ejectment,  the  plaintiff  may  maintain  trespass  for  the  mesne  profits.) 

In  Jefei'ies  v.  Dyson  (3)  it  was  held,  that,  where  judgment  is 
against  the  casual  ejector,  the  title  may  be  gone  into  in  an  action 
for  mesne  profits(4).  Here,  no  writ  of  possession  is  stated,  no  entry 
shown. 

(Jbrvis,  Ch.  J. :  Yes  they  are. 

Maule,  J. :  The  plaintiff  alleges  certain  matters  of  fact  which 
estop  the  defendant, — a  recovery  in  ejectment,  and  an  entry  in 
pursuance  thereof.) 

There  is  no  authority  to  show  that  a  mere  act  of  the  party  can 
operate  as  an  estoppel. 

(Maule,  J. :  The  nature  of  an  estoppel  is  not  an  assertion  of 
right  by  the  party  pleading  it,  but  a  denial  of  the  right  of  the  other 
party  to  make  the  assertion  or  the  defence  attempted.  Do  you  say 
that  estoppel  must  be  exclusively  matter  of  record?) 

Yes.    There  is  no  other  way  of  claiming  title  by  estoppel. 

(Maule,  J. :  This  is  not  a  setting  up  of  title  by  estoppel.) 

In  Go.  Litt.  352  a.  Lord  Coke  says :  *'  Touching  estoppels;  which 
is  an  excellent  and  curious  kind  of  learning,  it  is  to  be  observed 
that  there  be  three  kinds  of  estoppels,  viz.  by  matter  of  record,  by 
matter  in  writing,  and  by  matter  in  pais.  By  matter  of  record, 
viz.  by  letters-patent,  fine,  recovery,  pleading,  taking  of  continu- 
ance, confession,  imparlance,  warrant  of  attorney,  admittance.    By 

(1)  2  Ex.  369.  (4)  Bat  see  Decosta  y.  Atkins,  Bull. 

(2)  2  Or.  M.  &  R.  316.  N.  P.  87  ;  Aatfin  v.  Parkin,  2  Burr.  (565. 

(3)  2  Str.  960. 
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Wilkinson  matter  in  writing,  as,  by  deed  indented,  by  making  of  an  acquit- 
KiRBY.  tance  by  deed  indented  or  deed-poll,  by  defeasance  by  deed  indented 
or  deed-poll.  By  matter  in  pais,  as,  ;by  livery,  by  entry,  by 
acceptance  of  rent,  by  partition,  and  by  acceptance  of  an  estate, 
as  here  in  the  case  that  Littleton  putteth;  whereof  Littleton 
maketh  a  special  observation,  that  a  man  shall  be  estopped  by 
matter  in  the  country,  without  any  writing.  To  make  the  reader 
[  •^as  ]  more  capable  *of  the  learning  of  estoppels,  these  few  rules,  amongst 
others,  are  to  be  known, — first,  that  every  estoppel  ought  to  be 
reciprocal,  that  is,  to  bind  both  parties ;  and  this  is  the  reason  that 
regularly  a  stranger  shall  neither  take  advantage  nor  be  bound  by 
the  estoppel,"  &c.  Here,  the  record  does  not  show  possession : 
the  estoppel  cannot  be  relied  on  as  an  estoppel  in  pais,  because  it 
it  is  only  the  act  of  one  party. 

(Jbr\7S,  Ch.  J. :  Where  the  matter  is  contested,  the  mere  recovery 
is  enough.  No  writ  of  possession  is  necessary,  where  the  tenant 
abandons  the  contest,  and  lets  judgment  go  by  default.) 

This  is  only  matter  of  evidence. 

(Maule,  J. :  This  is  not  only  evidence.  Suppose  the  plaintiff 
wants  to  show  a  possessory  title  in  him, — would  it  not  be  enough 
for  him  to  show  an  ejectment  brought,  a  judgment  by  default,  and 
an  entry  made  under  that  judgment?  Could  you  answer  that  by 
saying  that  it  is  only  pleading  matter  of  evidence  ?) 

The  entry  might  be  traversed.  But  it  is  submitted  that  it  is  not 
competent  to  a  party  to  rely  on  any  matter  as  an  estoppel  which 
consists  simply  of  an  act  done  by  him. 

(Maulb,  J. :  This  is  not  simply  an  act  done.  The  plaintiff 
institutes  proceedings  in  ejectment  to  recover  land  of  which  the 
defendant  is  in  possession,  and  recovers  judgment  and  enters  upon 
the  land,  the  defendant  being  a  party  to  the  ejectment.) 

The  facts  alleged  do  not  amount  to  an  estoppel :  the  mere  act  of  a 
party  cannot  be  relied  on  as  an  estoppel  in  any  way.     *     *     ♦ 

[  439  ]  (Jervis,  Ch.  J. :  It  was  always  considered— until  Doe  v.  Huddart  (i) 

decided  otherwise, — that  a  judgment  in  ejectment,  and  writ  of 

(1)  2Cr.  M.  &E.  316. 
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possession  or  entry,  were  conclusive  evidence  of  the  plaintiff's  title,    Wilkinson 
by  estoppel,  in  an  action  for  mesne  profits,  without  pleading  it.)  Kirby. 

S  mar  tie  v.  Williams  i\)  and  Litchfield  v.  Ready  (2)  show  that  a  mere 
allegation  of  entry  is  not  enough. 

(Jervis,  Ch.  J. :  Where  it  can  be  pleaded,  and  is  not,  it  is  no 
estoppel.  Aiinstrong  v.  Norton  (3),  which  is  cited  in  the  judgment  in 
Litchfield  v.  Ready,  is  an  authority  against  you.  Parke,  B.,  says, 
— **  The  Court  there  held,  that  the  judgment  was  not  more  than 
2)rima  facie  evidence  of  the  plaintiff's  title ;  but,  as  the  new  rules 
have  not  been  introduced  into  those  Courts,  the  defendant  is  at 
liberty  to  enter  fully  into  his  defence  under  the  general  traverse  of 
Not  guilty,  and  the  matter  is  at  large,  and  the  plaintiff  has  no 
opportunity  of  replying  the  estoppel." 

Maulb,  J. :  Where  a  man  has  an  opportunity  of  pleading  the 
estoppel,  and  does  not  plead  it,  he  is  bound :  but  not  where  he 
cannot  plead  it,  as  in  ejectment.) 

That  is  so  in  the  case  of  an  estoppel  by  matter  of  record  or  by 
deed. 

(Maulb,  J. :  Is  it  not  so  of  estoppel  by  *matter  in  pais  ?)  [  ^440  ] 

No. 

(Jervis,  Ch.  J. :  What  has  the  defendant  to  do  with  a  writ  of 
possession  executed?  Estoppel  need  not  be  all  record.  You 
admit,  that,  if,  after  the  recovery  in  ejectment,  the  defendant  had 
surrendered  the  possession,  that  would  have  done.  What  difference 
does  a  writ  of  possession  make  ?  In  the  one  case  the  tenant  is 
turned  out;  in  the  other,  he  goes  out,  he  acquiesces  in  the 
judgment.) 

Then,  if  the  judgment  is  to  operate  as  an  estoppel,  from  what  time 
shall  it  so  operate  ? 

(Jbrvis,  Ch.  J. :  From  the  day  of  the  demise  in  the  declaration, 
the  26th  of  October,  1858.) 

For  what  time  is  it  to  operate  as  an  estoppel  ? 

(1)  1  Salk.  245  ;  3  Lev.  387  ;  Holt,  (2)  82  R  R.  932  (5  Ex.  939). 

478  ;  Comb.  247.  (3)  2  Ir.  L.  E.  96. 
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Wilkinson        (Jeuvis,  Ch.  J. :  The  judgment  estops  the  defendant  from  the 
KiBBY.       26th  of  October,  1853,  until  the  entry  by  the  plaintiff.) 

Suppose,  after  the  entry,  the  plaintiff  sells  the  property  to  a  third 
person  ? 

(Maulb,  J.:  If  the  plaintiff  can  show  that  the  defendant  is 
estopped  from  denying  his  possession  as  to  part,  the  plea  is  a  bad 
plea.) 

Since  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  75, 
the  plea  of  Not  possessed  may  be  taken  distributively. 

(Jeryis,  Ch.  J. :  You  cannot  have  a  verdict  distributively  on  Not 
possessed :  the  75th  section  had  in  its  contemplation  cases  of  pay- 
ment and  set-off  and  the  like,  such  as  Cousins  v.  Padilon  (i)  and 
Tuck  V.  Tuck  (2),  where  part  of  the  cause  of  action  is  answered.) 

The  replication  so  far  as  relates  to  the  fourth  plea  is  also  bad  on  the 
ground  that  it  is  addressed  to  the  trespasses  after  the  26th  of 
October,  1858,  whereas  the  plea  is  not  limited  to  anything  of  the 
sort.  The  plaintiff  should  have  new  assigned :  1  Wms.  Saund. 
299,  n.  (6) ;  Scott  v.  Dixon  (3). 

Prentice,  contra : 

As  to  the  suggestion  that  the  estoppel  is  improperly  set  up  for 
too  long  a  time,  it  is  enough  to  say  that  the  replication  follows  the 
precedents  in  Doe  v.  Huddart,  Doe  v.  Wright,  and  all  the  cases. 
[  •441  ]  *If  anything  has  arisen  subsequently  to  affect  the  plaintiff's  right, 
that  might  come  by  way  of  rejoinder.  The  plea,  if  bad  in  point  of 
law  as  to  part,  is  bad  altogether.  The  distributive  provision  in  the 
Common  Law  Procedure  Act  has  reference  only  to  the  course  to  be 
pursued  at  the  trial.  Since  the  cases  of  Armstrong  v.  Norton  (4)  and 
Litchfield  v.  Ready  (5)  there  can  be  no  doubt  that  a  judgment  by 
default  in  ejectment  could  be  pleaded  as  an  estoppel.  And  now, 
by  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  ss.  168, 
170,  judgment  by  default  in  ejectment  stands  precisely  on  the 
same  footing  as  judgment  by  default  in  any  other  action.  Both 
are  now  parties  to  the  proceeding,  and  named  in  the  writ,  which 
was  not  the  case  in  the  old  proceeding  in  ejectment.  Then  it  is 
said  that  this  is  not  matter  of  estoppel,  because  the  allegation  of 

(1)  2  Cr.  M.  &  E.  547.  (4)  2  Ir.  L.  R  96. 

(2)  5  M.  &  W.  109.  (5)  82  R.  R.  932  (5  Ex.  939). 

(3)  2  Wils.  3. 
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entry  does  not  appear  to  be  by  matter  of  record.  It  may  well  be  Wilkinson 
doubted  whether  any  allegation  of  entry  at  all  was  necessary,  kimy. 
especially  with  reference  to  the  fourth  plea.  If  there  is  a  judgment 
in  ejectment  which  determines  the  title  to  the  premises  as  between 
these  parties,  how  can  the  defendant  be  allowed  to  say  that  the 
plaintiff  is  not  entitled  because  there  is  an  outstanding  term? 
The  effect  of  a  plea  of  Not  possessed  is  now  settled  by  the  case  of 
Jones  V.  Chapman  (i),  where  it  was  held,  that,  under  the  plea  to  an 
action  of  trespass  quare  clausum /regit,  that  the  close  in  the  declara- 
tion mentioned  was  not  at  the  time  when  &c.  the  close  of  the 
plaintiff,  the  defendant  may  show  a  lawful  right  to  the  possession  of 
the  close  either  in  himself  or  in  some  other  person  under  whose 
authority  he  claims  to  have  acted. 

(Jervis,  Gh.  J. :  It  likewise  negatives  the  title  in  point  of  fact.) 

Litclifield  V.  Heady,  so  far  as  it  goes,  is  an  authority  for  the 
plaintiff. 

DeightoUf  in  reply : 

With  regard  to  the  presumption  *of  the  continuance  of  the  [♦442] 
plaintiff's  title  the  667th  section  of  Littleton,  and  Lord  Coke's 
commentary  thereon,  show  that  nothing  can  be  taken  by  inference 
in  a  plea  of  estoppel.  No  case  has  decided  how  a  replication  of 
this  sort  should  be  limited.  The  point  was  not  made  in  Doe  v. 
lluddarty  or  Doe  v.  Wright. 

(Gbbsswell,  J.:  Lord  Denman,  in  delivering  the  judgment  in 
the  last  case,  says, — ''  The  defendant's  argument  proceeded  on  the 
assumption  that  it  was  necessary  for  the  plaintiff  to  have  actual 
possession  at  the  time  of  bringing  this  action.  And  there  are,  no 
doubt,  old  authorities,  not  cited  in  the  argument,  which  show  that 
the  disseisee  could  not  bring  trespass  with  a  continivando  after  the 
disseisin  before  re-entry,  because  the  freehold  was  in  the  disseisor 
for  the  whole  time  after  the  disseisin ;  but  that,  after  re-entry,  he 
should  have  trespass  with  a  contimiando  from  the  disseisin  to  the 
re-entry :  but  the  same  authorities  state  that  for  the  first  trespass 
and  disseisin  the  action  lay  before  re-entry ;  and  they  give  several 
instances  where  the  disseisee  had  lost  his  re-entry  by  the  act  of 
God  or  the  determination  of  his  estate,  in  which  he  had  the  action 
without  re-entry :  see  Co.  Litt.  257  a,  and  2  Roll.  Abr.  550,  558, 
554.  It  seems  to  us,  however,  not  important  now  to  follow  out 
(1)  76  B.  R  704  (2  Ex.  803). 
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Wilkinson  this  inquiry,  because  the  question  is,  not  to  what  extent  the 
KiBBY.  plaintiff  can  recover  damages  on  his  record, — as  to  which  we  say 
nothing, — but  whether  the  plea  of '  Not  possessed  '  must  not,  at  all 
events,  include  the  time  at  which  the  trespass  charged  was  com- 
mitted. We  think  it  must,  and  therefore,  being  inconsistent,  to 
that  extent  at  least,  with  the  judgment  set  out  in  the  replication, 
the  defendant  is  estopped  from  pleading  it.") 

That  was  not  approved  of  by  the  Court  of  Exchequer  in  Doe  v. 
WeUsman, 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  replication  in  this  case  is  good,  and 
[  *W6  ]  therefore  that  the  plaintiff  is  entitled  *to  judgment.  The  plaintiff 
declares  in  trespass  for  mesne  profits,  and  complains  that  he  has 
been  kept  out  of  possession  by  the  defendant.  The  first  plea,  to 
which  the  replication  is  pleaded  by  way  of  estoppel,  is  the  third, 
viz.  Not  possessed.  That  plea  now  raises  two  classes  of  defence : 
it  either  denies  a  possession  in  fact  in  the  plaintiff,  which  is 
necessary  to  support  an  action  for  a  trespass;  or  the  defendant 
may  under  it  show  title  in  himself  or  in  a  third  party.  That 
point,  after  long  discussion,  was  finally  settled  by  the  decision 
of  the  Court  of  Exchequer  Chamber,  in  Jonea  v.  Cluipman  (i).  The 
defendant,  therefore,  by  her  third  plea  professes  to  say  either  that 
the  plaintiff  was  not  possessed  at  all,  or  that  somebody  else  had 
title.  To  this  the  plaintiff  replies  that  the  defendant  ought  not 
to  be  permitted  to  deny  his  title,  because  there  has  been  an 
adjudication  on  the  matter  in  an  action  between  them  which  has 
determined  the  title.  It  is  objected  to  this,  on  the  part  of  the 
defendant,  that  that  is  not  the  effect  of  a  judgment  by  default  in 
ejectment.  From  the  time,  however,  of  Astlin  v.  Parker  (2),  down  to 
Doev.  Wright  {2),  it  has  always  been  held  thata  judgment  by  default 
in  an  action  of  ejectment,  followed  by  a  writ  of  possession,  even 
though  not  pleaded,  is  evidence  of  the  title  and  possession  of  the 
plaintiff,  as  against  the  tenant  in  possession,  from  the  day  of  the 
demise  in  the  declaration :  and,  on  the  authority  of  the  last- 
mentioned  case,  it  is  now  well  settled,  that,  if  properly  pleaded, 
it  is  an  estoppel.  It  is  urged  by  Mr.  Deighton,  that,  at  all  events, 
the  judgment  cannot  be  pleaded  as  an  estoppel  unless  followed  by 
a  writ  of  possession.    But  an  entry  in  jyais  is  as  good  for  all 

(1)  76  R,  R.  794  (2  Ex.  803).  (3)  50  E.  R.  534  (10  Ad.  &  EL  763 

(2)  2  Burr.  666.  2  Nev.  &  P.  672). 
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purposes  as  a  writ  of  possession  executed  and  returned  ;  and  an  Wilkinson 
entry  in  fact  is  sufficiently  alleged  here :  and  it  is  a  mistake  to  Kibby. 
say  that  matters  of  fact  may  not  be  pleaded  by  way  of  estoppel. 
The  question  is  *not  whether  the  defendant  is  estopped  from  [  *444  ] 
denying  these  matters  of  fact;  but  whether,  having  admitted 
them,  as  she  does  by  her  demurrer,  she  is  estopped  from  denying 
the  plaintiff's  possession.  I  doubt  whether  it  was  even  necessary, 
as  to  the  third  plea,  to  state  any  entry.  Under  that  plea,  the 
defendant  might  prove  title  in  a  third  party  during  the  whole 
period  covered  by  the  declaration  :  but  it  is  clear  that  the  plaintiff 
was  entitled  to  the  possession  for  a  portion  of  that  time,  viz.  from 
the  26th  of  October,  1853,  till  the  entry ;  that  was  determined  by 
the  judgment  in  the  ejectment.  As,  therefore,  the  defendant  could 
not  plead  the  plea  to  the  full  extent,  she  cannot  plead  it  at  all.  It 
is  said  that  the  plea  is  distributive,  and  therefore  the  plaintiff 
should  show  to  what  portion  of  the  time  the  estoppel  is  applied. 
The  title  and  possession,  however,  are  both  traversable ;  and  they 
are  presumed  to  continue  until  the  contrary  is  shown :  and,  as  the 
replication  shows  a  title  in  the  plaintiff  by  matter  of  record  from 
the  26th  of  October,  1858,  until  entry,  his  title  must  be  presumed 
to  be  still  continuing,  the  contrary  not  being  shown.  If,  indeed, 
there  be  circumstances  to  prevent  the  judgment  from  operating  as 
an  estoppel  since  that  period, — such,  for  instance,  as  a  subsequent 
demise  to  the  defendant, — those  circumstances  might  be  replied : 
but  the  defendant  cannot  be  allowed  to  admit  the  judgment,  which 
is  conclusive  between  the  parties,  and  deny  the  continuance  of  the 
plaintiff's  title.  It  is  further  suggested  that  the  plea  of  Not 
possessed  being,  since  the  Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76,  8.  75,  capable  of  being  taken  distributively,  must 
be  so  taken.  That  section  enacts  that  ''  pleas  of  payment  and 
set-off,  and  all  other  pleadings,  capable  of  being  construed  dis- 
tributively, shall  be  taken  distributively,  and,  if  issue  is  taken 
thereon,  and  so  much  thereof  as  shall  be  sufficient  answer  to  part 
of  the  causes  of  action  proved  shall  be  found  true  by  the  *jury,  a  [  *445  ] 
verdict  shall  pass  for  the  defendant  in  respect  of  so  much  of  the 
causes  of  action  as  shall  be  answered,  and  for  the  plaintiff  in  respect 
of  so  much  of  the  causes  of  action  as  shall  not  be  so  answered." 
The  intention  of  the  framers  of  that  Act,  I  think,  was,  to  meet 
such  cases  as  Cousins  v.  Paddon  (i)  and  'Tuck  v.  Tuck  (2),  where  a 
difficulty  arose  as  to  entering  the  verdict  where  there  were  pleas 
(1)  2  Or.  M.  &  E.  547.  (2)  5  M.  &  W.  109, 


432  1854.    C.  P.     16  C.  B.  445—446.  [b.r. 

Wilkinson  of  imyment  or  set-off  not  pleaded  to  specific  sums.  The  75th  section 
KiHBY.  did  not  intend  to  alter  the  rule  of  pleading  which  makes  a  plea 
that  is  bad  in  part  bad  altogether ;  but  the  meaning  of  it  is,  that, 
when  you  go  down  to  trial,  if  the  facts  can  be  taken  distributively, 
they  are  to  be  so  taken :  the  record  is  still  to  be  taken  as  a  whole 
record.  And  in  this  there  is  no  injustice.  The  plaintiff  complains 
of  a  trespass ;  the  defendant  says,  "  You  were  not  possessed  of  the 
premises  upon  which  the  alleged  trespass  was  committed;  for, 
somebody  else  had  title : "  to  which  the  plaintiff  answers, — "  Ton 
are  not  at  liberty  to  deny  my  title,  or  to  set  up  the  title  of  a  third 
person,  because  there  has  been  a  judgment  in  a  proceeding  between 
us  which  has  determined  the  title  to  be  in  me,  and  under  which  I 
have  entered."  If  any  circumstances  have  occuiTed  since  that 
recovery  to  alter  the  position  of  things,  the  defendant  should  have 
shown  that  by  way  of  rejoinder.  The  same  observations  afford  an 
answer  to  the  fourth  plea,  which  sets  up  a  demise  from  George 
Wilkinson  to  Hester  Thomas  for  twenty-one  years  from  the  29th 
of  September,  1846,  and  a  subsequent  demise  from  Thomas  to  the 
defendant  for  one  year  from  the  25th  of  March,  1847, — ^with  this 
additional  remark,  that  it  sets  up  a  term  that  could  not  have  been 
created  consistently  with  the  judgment  in  ejectment  which  is 
admitted  by  the  plea.  I  think,  therefore,  the  defendant  was 
[  ^^^<>  ]  estopped  from  setting  *up  either  defence,  and  that  the  plaintiff  is 
consequently  entitled  to  judgment. 

Mauls,  J. : 

I  am  of  the  same  opinion.  The  replication  does  not  show  the 
title  of  the  plaintiff ;  it  only  shows  matter  to  estop  the  defen- 
dant from  setting  up  the  defence  attempted.  This  is  the  proper 
province  of  a  replication  by  way  of  estoppel.  If  it  shows  something 
else  also,  it  is  not  the  less  a  good  replication  by  way  of  estoppel, 
provided  that  other  matter  is  not  inconsistent  with  the  matter  of 
estoppel.  The  replication  seems  to  me  to  come  to  this:  The 
defendant  by  her  (third)  plea  says  the  plaintiff  is  not  possessed, 
that  is,  that  he  has  no  such  right  of  possession  or  property  as  to 
entitle  him  to  maintain  trespass  for  the  mesne  profits.  The 
plaintiff  by  his  replication  says, — *'  That  may  or  may  not  be  true; 
but  you  have  no  right  to  say  so,  for,  there  has  been  a  decision 
between  us  before  a  competent  tribunal,  in  which  a  judgment  has 
been  pronounced  affirming  my  title  as  against  you."  That  is  an 
estoppel  of  the  highest  degree :  and  it  amounts  to  an  allegation. 
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that,  in  a  proceeding  in  ejectment  between  the  plaintiff  and  the  Wilkikbon 
defendant,  it  was  decided  by  a  competent  tribunal,  that,  from  and  eirbt. 
after  the  26th  of  October,  1858,  the  plaintiff  was  so  entitled  to  the 
possession  as  to  be  able  to  maintain  this  action  of  trespass  for 
the  mesne  profits.  That  is  inconsistent  with  the  defendant's  plea 
of  Not  possessed.  The  plaintiff  and  defendant  are  both  named  in 
the  writ ;  the  defendant  being  alleged  to  be  the  tenant  in  posses- 
sion. Bhe  is,  therefore,  bound  by  the  estoppel.  The  difference 
which  formerly  existed  between  actions  of  ejectment  and  other 
actions,  exists  no  longer :  the  Common  Law  Procedure  Acts  puts 
all  upon  the  same  footing ;  and  the  fact  of  the  plaintiff's  title 
having  been  determined  in  an  action  of  ejectment,  the  result 
is  the  same  as  if  it  had  been  determined  in  any  other  form  of 
^action.  It  is  said  that  the  plea  is  distributive,  and  that  it  is  as  [  ^447  ] 
if  there  were  several  pleas  applying  to  various  portions  of  time, 
one  before  and  another  after  the  time  of  the  suing  out  of  the  writ, 
and  that  the  replication  should  have  been  confined  to  the  former 
period  of  time  only.  The  plea,  however,  is  pleaded  to  the  whole 
time ;  and,  if  the  defendant  is  estopped  from  pleading  it  as  to  any 
portion  of  the  time,  she  is  estopped  from  pleading  it  altogether. 
Now,  it  cannot  be  denied  that  she  is  estopped  as  to  some  portion  of 
the  time  covered  by  the  plea,  and  therefore  she  is  precluded  from 
pleading  it,  and  the  replication  is  good.  If  the  replication  had 
addressed  itself  to  trespasses  committed  before  the  26th  of  October, 
1858, 1  admit  that  it  might  have  been  defective :  but  it  is  not  so 
pleaded.  The  answer  to  the  defendant's  objection  is,  that,  when 
once  it  is  alleged  that  there  was  a  recovery  in  ejectment,  the  title  is 
conclusively  shown  to  be  in  the  plaintiff  from  the  day  of  the  demise. 
He  is  not  bound  to  aver  that  that  state  of  things  continued.  That 
is  to  be  presumed.  If  it  did  not  continue,  it  was  for  the  defendant 
to  show  that  by  her  rejoinder.  At  all  events,  it  could  only  be 
matter  of  special  demurrer,  and  special  demurrers  are  now  at  an 
end.  I  therefore  think  the  replication  is  a  sufficient  answer  to 
both  the  pleas,  to  both  of  which  these  remarks  apply,  and  more 
especially  to  the  fourth,  which  is  also  open  to  further  objection. 

Gresswell,  J. : 

I  am  of  the  same  opinion.  It  cannot  be  contended  now,  that  the 
recovery  in  ejectment  is  not  a  good  replication  by  way  of  estoppel  to 
a  plea  of  Not  possessed  in  trespass  for  mesne  profits.  Doe  v.  Wright 
was  much  considered ;  and  I  see  no  reason  to  find  fault  with  the 
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WiLKiKBON  decision,  although  the  Court  of  Exchequer  in  a  subsequent  case  of 
KiKBT.  Doe  V.  WelUman  took  exception  to  one  particular  passage  of  Lord 
[  ♦448  ]  Dbnman's  judgment.  In  *Doe  v.  WelUman^  the  declaration  stated 
the  entry  and  expulsion  on  the  10th  of  December,  1844,  and  the 
expulsion  and  taking  of  profits  to  have  continued  till  the  10th  of 
March,  1846.  The  defendant  pleaded  that  the  closes  in  which  &c. 
were  not,  nor  were  any  of  them,  or  any  part  thereof,  the  plaintiff's, 
modo  et  formd.  The  plaintiff  replied  to  the  whole  plea,  by  way  of 
estoppel,  a  recovery  by  the  plaintiff  against  the  casual  ejector  on 
a  declaration  in  ejectment  stating  the  demise  to  have  been  on  the 
14th  of  October,  1845,  for  a  term  of  twenty  years,  and  concluding 
with  a  prayer  of  judgment  if  the  defendant  during  that  term  ought 
to  be  admitted,  against  the  said  recovery,  record,  and  proceeding, 
to  plead  that  plea :  and  the  Court  held,  on  special  demurrer,  that 
the  replication,  though  professing  to  apply  to  the  whole  plea, 
applied  only  to  part  of  the  time  of  the  trespass  complained  of  in 
the  declaration,  and  was  therefore  bad.  I  think  there  may  be  strong 
reasons  for  saying  that  such  a  plea  as  this  might  be  entered  dis- 
tributively.  But  the  better  answer  to  the  defendant's  objection 
seems  to  me  to  be  that  there  is  nothing  to  show  that  the  replication 
does  not  cover  the  whole  period. 

Gbowdbb,  J. : 

I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment 
of  the  Court  on  the  demurrer  to  this  replication.  Upon  the  point 
mainly  relied  on  by  the  defendant,  viz.  that  this  is  a  replication  of 
a  judgment  recovered  in  ejectment  by  default,  which  is  not  the 
subject  of  an  estoppel,  whatever  might  have  been  the  case  before 
the  Common  Law  Procedure  Act,  I  agree  with  my  brother  Mauls 
in  thinking  that  the  168th  and  170th  sections  of  that  statute  place 
the  parties,  with  respect  to  judgment  by  default  in  ejectment,  in 
precisely  the  same  position  as  the  parties  in  any  other  forms  of 
action.  The  question  is,  whether  it  is  a  good  replication  to  either 
[  *449  ]  of  these  pleas.  It  is  said  that  the  plea  of  Not  ^possessed  may  be 
taken  distributively,  and  that  it  does  not  appear  that  the  estoppel 
applies  to  any  time  subsequent  to  the  entry  of  the  plaintiff:  and 
Doe  V.  Wright  \a  referred  to.  But  the  answer  is,  that  the  presump- 
tion of  law  is,  that  the  title  is  continuing  until  the  contrary  is 
shown.  And  this  imposes  no  hardship  on  the  defendant :  for,  if 
there  were  any  change  of  circumstances,  she  might  have  shown  it 
by  her  rejoinder. 

Judgment  for  the  plaintiff. 
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In  re  MARY  SINGLE.  1*854. 

(15  C.  B.  449-451 ;  S.  C.  2  C.  L.  R  1793.)  iNWJ3. 

The  Court  allowed  a  certificate  of  acknowledgment  and  affidavit  of         [  ^^^  ] 
verification  (taken  in  New  South  Wales)  to  bo  received  and  filed,  although 
the  commission  was  addressed  to  J.  B.  and  he  signed  it  J.  JR.  B. 

Ogle  moved  that  the  registrar  of  certificates  of  acknowledg- 
ments of  married  women,  under  the  3  &  4  Will.  IV.  c.  74,  might  be 
at  liberty  to  receive  and  file  the  certificate  and  affidavit  in  this 
matter,  notwithstanding  certain  defects  therein.  In  the  first  place, 
the  commission  was  addressed  to  John  Bingle  the  younger,  and  he 
signed  it  "John  R.  Bingle."  There  was,  however,  an  affidavit 
identifjring  the  signature  and  the  person  of  John  Rayden  Bingle  as 
being  those  of  the  party  described  in  the  certificate  as  John  Bingle 
the  younger. 


Maulb,  J. : 

That  will  do  (i). 


Fiat. 


In  re  MILNES  and  HENDERSON  ROBERTSON.  i854. 

Aor.  23. 
(15  C.  B.  451—459;  S,  C.  24  L.  J.  C.  P.  29 ;  18  Jur.  1108;  S,  0.  nom.  Milnes  v.  _L 

RoherUon,  3  C.  L.  R.  232.)  [  451  ] 

It  is  competent  to  a  bankrupt,  if  he  wiU,  to  become  party  to  a  reference 
concerning  a  matter  which  has  passed  to  his  assignees  ;  and,  if  the  bankrupt 
be  ordered  by  the  arbitrator  to  pay  costs,  the  Court  will  enforce  the  payment 
by  rule  under  the  1  &  2  Vict.  c.  110,  s.  18  (2). 

By  an  award,  dated  the  20th  of  May,  1854, — reciting,  that,  by  an 
agreement  made  between  John  Milnes  of  the  one  part,  and  Robert 
Henderson  Robertson  of  the  other  part,  it  was,  amongst  other 
things,  agreed  that  certain  differences  which  had  arisen  between 
the  said  parties  with  respect  to  the  terms  upon  which  a  certain 
promissory  note,  in  the  said  agreement  described  as  a  promissory 
note  for  350i.,  drawn  by  Harrison  and  others  in  favour  of 
Wall,  was  delivered  in  July,  1852,  to  the  said  John  Milnes, 
and  as  to  the  right,  title,  and  interest  of  the  said  parties 
respectively,  or  of  the  assignees  of  the  said  John  Milnes,  to 
recover  2501.,  part  thereof,  should  ♦be  referred  to  the  award,  [  *452  ] 
order,  arbitrament,  &c.,  of  H.  H.,— the  arbitrator  awarded  of  and 

(1)  The    remainder    of    the    report      by  45  &  46  Vict.  c.  39,  s.  7). 
related  to  a  defect  in  the  affidavit  of         (2)  And  see  now  s.  12  of  the  Arbi- 
verification  required  by  s.  85  (repealed      tration  Act,  1889. — J.  G.  P. 

28—2 
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In  i«  concerning  the  matters  so  referred  to  him  by  the  said  agreement 
MiLXEs.  rrpjjg  award  concluded  as  follows :]  '*  And  I  do  further  award  and 
adjudge  that  the  said  John  Milnes  shall  and  do  pay  to  the  said 
B.  H.  Eobertson  all  the  said  B.  11.  Bobertson's  costs  of  the  said 
reference,  and  that  the  said  John  Milnes  shall  and  do  bear  and  pay 
his  own  costs  of  the  said  reference,  and  also  all  other  costs  of  the 
said  reference,  and  the  costs  of  this  my  award." 

The  agreement  of  reference  having  been  made  a  rule  of  Court, 
Bobertson's  costs  were  taxed  and  allowed  at  the  sum  of  56/.  lOs,  2d., 
which  sum  was  duly  demanded  of  Milnes,  and,  on  his  refusal  to 
pay,  a  summons  was  taken  out  under  the  1  &  2  Vict.  c.  110,  s.  18, 
calling  upon  Milnes  to  show  cause  why  he  should  not  forthwith  pay 
that  sum.  The  summons  came  on  to  be  heard  before  Gbesswbll,  J., 
who  referred  the  matter  to  the  Court. 

Aspland,  accordingly,  on  a  former  day  in  this  Term,  obtained  a 
rule  nisi.  It  appeared  by  the  affidavits  upon  which  he  moved,  that 
the  agreement  of  reference,  after  reciting  that  differences  had  arisen 
between  Milnes  and  Bobertson  with  respect  to  the  terms  upon 
which  a  certain  promissory  note  for  850Z.,  drawn  by  Harrison  and 
others  in  favour  of  Wall,  was  delivered  in  July  last  to  Milnes,  and 
[  *455  ]  as  to  the  right,  title,  and  interest  of  the  *said  parties  respectively, 
or  of  the  assignees  of  Milnes,  to  recover  the  sum  of  250/.,  part 
thereof, — provided, — amongst  other  things,  that  the  said  John 
Milnes  or  his  assignees  should  have  the  right  to  proceed  in  the 
matter  of  the  said  reference,  and  that  Bobertson  should  be  precluded 
from  raising  any  objection  to  the  validity  of  the  agreement,  or 
the  award  to  be  made  thereon,  on  the  ground  that  the  agreement 
was  entered  into  by  him  with  the  said  John  Milnes  (the  latter 
being  a  bankrupt),  and  not  with  his  assignees ;  and  that,  in  case 
the  award  should  be  in  favour  of  Milnes  or  his  assignees,  the  latter 
should  be  at  liberty  to  enforce  the  award  in  the  same  manner  as  if 
they  were  parties  to  the  agreement. 

Stammers  now  showed  cause,  upon  an  affidavit,  amongst  others, 
of  Milnes,  wherein  it  was  stated,  amongst  other  things,  that  he  was 
declared  bankrupt  on  the  19th  of  November,  1852 ;  that  assignees 
were  duly  appointed  ;  that  the  agreement  of  reference  was  entered 
into  by  him,  at  the  instance  of  the  solicitor  to  the  assignees,  and,  at 
the  time  he  entered  into  it,  the  deponent  understood  that  he  did  so, 
not  on  his  own  account,  or  for  his  own  benefit,  but  as  the  agent  for 
and  on  behalf  of  his  estate,  and  upon  a  distinct  assurance  that  it 
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would  not  affect  him  personally ;  that  the  deponent  was  examined  in  re 
as  a  witness  before  the  arbitrator ;  and  that,  before  he  was  so 
examined,  it  was  agreed  between  the  respective  solicitors  for  the 
assignees  and  for  Bobertson,  that  the  deponent's  interest  in  the 
subject-matter  of  the  reference  had  ceased,  and  had  become  vested 
in  his  assignees,  and  that  the  reference  should  be  prosecuted  by  the 
assignees  in  the  place  or  stead  of  the  deponent. 

A  bankrupt  has  no  power  to  submit  to  arbitration  a  matter  his 
interest  in  which  has  passed  to  his  assignees. 

(Williams,  J. :  Can  you  resist  an  attachment,  on  the  ground  of 
objections  that  are  not  apparent  on  the  face  *of  the  award  ?)  [  ♦io6  ] 

The  award  recites  the  submission  ;  and  that  is  a  void  submission, 
because  it  was  not  competent  to  the  bankrupt  to  enter  into  it.  In 
Bac.  Abr.  Arbitrament  and  Award  (C),  it  is  laid  down  that 
"  persons  that  cannot  contract,  cannot  submit  to  arbitration ; 
therefore,  femes  covert^  &c.,  cannot  submit."  Again, — **  If  an  infant 
submit  to  arbitration,  he  may  execute  or  avoid  it  at  his  election,  as 
he  may  all  other  his  contracts.  Persons  attainted  or  outlawed 
cannot  submit  to  arbitration,  for  they  have  no  property,  and  cannot 
by  the  law  controvert  any  thing."  The  principle  is  still  further 
elucidated  in  Com.  Dig.  Arbitrament  (D.  2),  where  it  is  said,  that 
''An  infant  cannot  submit  to  arbitrament;  for,  his  submission  is 
void :  1  Roll.  268,  1.  5."  "  So,  a  feme  covert  cannot  submit  herself 
to  an  award."  A  bankrupt,  it  is  submitted,  is  under  a  similar 
disability. 

(Maulb,  J. :  An  infant  may  not  be  bound  by  a  submission,  by 
reason  of  intellectual  incapacity.  So,  a  feme  covert  is  incapable, 
because  she  would  be  affecting  to  deal  with  the  rights  of  her 
husband.  But  the  case  of  a  bankrupt  is  different :  he  may  make 
any  contract  he  pleases  with  respect  to  futurity. 

Jekvis,  Ch.  J. :  Here,  the  bankrupt  undertakes  that  his  assignees 
shall  not  object  to  his  incapacity  to  contract.) 

So  as  to  bind  them.  The  doctrine  of  mutuality  is  applicable  to  the 
subject  of  awards.  How  can  there  be  any  mutuality  in  a  case  of 
this  sort  ?  If  the  award  were  in  his  favour,  the  bankrupt  could 
derive  no  benefit  from  it.  Marsh  v.  WoQd{\)  approaches  very 
(1)  9  B.  &  C.  659;  4  Man.  &  By.  504. 
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In  re        nearly  to  this  case,    *    *     If  the  validity  of  the  award  be  only 
[  Ahi  1       doubtful,  the  Court  will  not  enforce  it,  either  by  attachment,  or  by 
rule  under  the  statute :  Dickenson  v.  AlUop(i). 

Aspland  was  not  required  to  support  his  rule. 

Jervis,  Gh.  J. : 

I  think  this  rule  must  be  made  absolute,  the  award,  notwith- 
standing the  objection  which  has  been  urged  against  it,  being 
r  *^"8  ]  perfectly  valid.  A  man,  *being  a  bankrupt,  with  his  eyes  open, 
chooses  to  enter  into  an  agreement  of  reference  touching  a  claim 
belonging  to  his  estate.  He  knows  that  he  has  no  interest  in  the 
matter,  and  he  must  be  presumed  to  know  the  consequences  of 
what  he  is  doing.  The  result  is  adverse  to  him,  and  he  is  called 
upon  to  pay  costs.  This  is  not  at  all  like  the  case  of  Marsh  v. 
Woody  where  the  submission  was  entered  into  before  the  bank- 
ruptcy :  neither  does  it  fall  within  the  principles  which  govern  the 
cases  adverted  to,  of  infants, /<??«<?«  covert^  and  persons  attainted.  I 
think  Milnes  cannot  be  heard  to  impeach  the  award.  The  rule 
must  be  made  absolute,  with  costs. 

Maule,  J. : 

I  also  think  this  rule  must  be  made  absolute.     It  is  perfectly 
competent  to  a  bankrupt  to  become  party  to  a  reference.    It  is  a 
fallacy  to  say  that  he  is  incapacitated  by  reason  of  want  of  interest. 
Subject  to  the  claims  of  his  creditors,  he  has  an  interest  in  his 
estate.    Many  cases  may  be  supposed  where  the  legal  interest 
might  remain  in  the  bankrupt,  as  in  the  case  of  a  chose  in  action 
assigned    by  him   before  his   bankruptcy :    Winch  v.  Keeley  (2). 
Besides,  if  a  bankrupt  chooses  to  assume  that  he  has  some  right  or 
interest,  it  is  perfectly  competent  to  him  to  make  that  the  subject 
of  a  submission  to  arbitration  if  he  will.    This  is  not  liko  the  case 
of  Marsh  v.  Wood^  where,  the  bankruptcy  having  taken  place 
after  the  submission,  the  other  party  was  held  entitled  to  revoke  it, 
for  want  of  mutuality.    Here,  the  parties  deal  quite  openly  ;  each 
knows  the  position  of  the  other ;  and  each  must  be  assumed  to  be 
cognisant  of  the  responsibility  he  was  imposing  upon  himself. 

Williams,  J. : 

I  am  entirely  of  the  same  opinion.    Marsh  v.  Wood  belongs  to 

(1)  13  M.  &  W,  722.  (2)  1  T.  E.  699. 
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that  class  of  cases  which  have  held  that  the  submission  to  an        inro 
arbitration  is  void  if  the  *failure  arises  from  circumstances  happen-         ^''^^'*' 


ing  after  the  submission  is  entered  into.  This  is  not  a  case  of  that 
sort.  The  bankrupt,  after  his  effects  had  become  vested  in  his 
assignees,  chose  to  make  himself  party  to  a  reference  in  which  he 
may  have  no  interest.  He  must  abide  by  the  consequences  of 
his  act. 

Gbowdbb,  J. : 

I  am  of  the  same  opinion.    The  bankrupt  was  not  compelled  to 

enter  into  the  agreement  to  refer.    But,  having  chosen  to  do  so,  he 

is  clearly  bound  by  it. 

Ride  discharged^  with  costs. 


[  •Abd  ] 


HITCHINS  V.  The  KILKENNY  and  GEEAT  SOUTHEEN       ^^- 

AND  westeen  eailway  company.  ^—^ 

(15  C.  B.  459—464 ;  S.  C.  2  C.  L.  R  1755.)  ^  *^^  ^ 

To  entitle  a  judgment-creditor  of  a  Bail  way  Company  to  a  icire/aciaa  (1) 
against  a  shareholder,  under  the  8  &  9  Vict.  c.  16,  s.  36  (the  Companies 
Clauses  Consolidation  Act,  1845),  it  is  not  enough  to  show  that  a  fi.  fa. 
has  been  issued  against  the  Company,  and  returned  nulla  bona:  the  affidavit 
must  go  on  to  allege  circumstances  to  satisfy  the  Court  that  due  diligence 
has  been  used  by  the  plaintiff  to  discover  property  of  the  Company  out  of 
which  he  might  obtain  satisfaction  of  the  judgment. 

WiLLES,  on  a  former  day  in  this  Term,  obtained  a  rale  calling  on 
Eichard  Henry  Witty,  a  shareholder  in  the  above  Company,  to 
show  cause  why  a  writ  of  scire  facias  upon  the  judgment  obtained 
by  the  plaintiff  in  this  cause  should  not  be  issued  against  him,  as 
such  shareholder  of  the  said  Company,  to  enable  the  plaintiff  to 
have  execution  upon  the  said  judgment  to  satisfy  the  plaintiff  for 
the  residue  unpaid  on  such  judgment,  amounting,  with  interest 
thereon,  to  1,168Z.  Is.  Sd.,  to  the  extent  of  the  said  B.  H.  Witty's 
shares  in  the  capital  of  the  said  Company  not  paid  up,  pursuant  to 
the  Companies  Clauses  Consolidation  Act,  1845. 

The  affidavits  upon  which  the  rule  was  obtained,  stated,  that  the 
plaintiff  commenced  an  action  in  this  Court  in  May,  1849,  against  the 
defendants,  a  Company  incorporated  by  Act  of  Parliament,  9  &  10 
Vict.  c.  ccclx.,  in  which  Act  the  Companies  Clauses  Consolidation 

(1)  The  usual  procedure  is  now  by  under  B.  S.  C,  Order  XLII.,  r.  23. — 
obtaining   leave   to   issue  execution     J.  G.  P 
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HiTCHiNs  Act,  1845,  is  incorporated;  that  judgment  was  recovered  in  *the 

Tub  said  action  against  the  Company  for  1,362{.  16«.  2d.  debt,  and 

^D^MAT  ^'^^'  ^"  damages;  that  two  several  writs  of  Ji.fa.  for  the  amounts 

souTHKKN  ao  recovered  were  in  February,  1850,  issued  on  behalf  of  the 

AND  "^ 

Western     plaintiff,  into  the  counties  of  Surrey  and  Middlesex,  the  said  county 
r^^ltoi  ^  ^'  Surrey  being  the  county  in  which  the  venue  was  laid,  and  the 
county  of  Middlesex  being  the  county  in  which  the  said  Company 
then  or  lately  had  offices ;   that  the  said  writs  were  returned  niUla 
bona ;  that  there  was  due  and  unsatisfied  upon  the  said  judgment 
the  sum  of  989Z.  ISs.  6d.,  with  interest ;  that  the  deponent  applied 
at  the  office  of  the  Company,  situate  at  No.  17,  Gracechurch  Street, 
in  the  city  of  London,  and  requested  to  see  the  secretary  of  the 
said  Company ;  that  he  there  saw  Mr.  W.  S.  Parker,  who  stated 
that  he  was  the  secretary  of  the  above-named  Company;    that 
Parker  produced  to  the  deponent  the  sealed  share-registers  of 
shareholders  of  the  Company  for  the  years  1848  and  1854 ;   that 
the  deponent  searched  the  said  registers,  and  upon  each  of  them 
found  the  name  of  Eichard  Henry  Witty  as  the  holder  of  thirty 
shares  in  the  said  Company,  upon  which  451.  had  been  paid ;  that 
the  said  shares  are  of  the  value  of  20Z.  each,  as  the  deponent  had 
been  informed  and  believed;  'that  the  deponent  then  inquired  of 
Parker  if  Witty  had  made  any  application  to  him,  as  secretary  of 
the  said  Company,  to  transfer  his  shares,  or  any  of  them,  and  was 
informed  by  him  that  he  had  not ;   that  the  deponent  was  further 
informed  by  Parker  that  there  were  three  calls  of  lOa.  each  due 
from  Witty  upon  each  of  the  said  shares  on  the  29th  of  May  last ; 
that  he  was  informed  by  Parker  that  the  Company  had  not  then, 
and  to  the  best  of  his  information  and  belief  never  had,  purchased 
or  held  any  land,  or  had  any  goods  or  chattels  whatever  in  Ireland, 
whereon  the  plaintiff  could  levy  the  amount  of  the  judgment  debt 
in  the  action,  or  any  part  thereof ;  that  Parker  also  informed  the 
[  ♦461  ]       deponent  that  he  was  secretary  to  *the  Waterford  and  Kilkenny 
Eailway  Company,  and  that  the  furniture  and  effects  in  the  said 
office  at  Gracechurch  Street  were  the  property  and  effects  of  the 
last-named  Company,   and    that    the  said   Kilkenny  and  Great 
Southern  and  Western  Railway  Company  had  not,  to  the  know- 
ledge of  Parker,  any  lands,  goods,  or  effects  in  England  whereon 
the  plaintiff  could  levy  the  amount  of  the  judgment,  or  any  part 
thereof ;  that  the  deponent  verily  believed  the  information  so  given 
to  him  by  Parker  to  be  true ;  and  that  Witty  had  received  due  notice 
of  the  application. 
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Lush  now  showed  cause  :  Hitouins 
This  application  is  founded  upon  the  86th  section  of  the  Lands         the 

Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16.     [He  read  the  section.]  and  geeat 

The  question  is,  whether  the  affidavits  upon  which  this  rule  were  ^^^^^^ 

moved  contain  enough  to  show  the  Court  that  "there  cannot  be     Western 

^  Railway  Go. 

found  sufficient  'effects  of  the   Company    whereon    to  levy  the       [♦462] 

execution."  On  a  former  application  by  this  plaintiff  against  one 
Emery,  another  shareholder  of  this  Company  (l),  the  Court 
refused  to  grant  a  scire  facias  upon  an  affidavit  merely  stating  that 
judgment  had  been  obtained  against  the  Company,  and  that  two 
writs  of  fieri  facias  issued  against  them,  and  had  been  returned 
nulla  bona.  The  affidavits  upon  the  present  occasion  carry  the 
matter  very  little  further :  they  amount  in  substance  to  a  state- 
ment, that,  from  information  received  from  Parker,  the  secretary, 
the  Company  have  not,  to  the  knowledge  of  that  gentleman,  any 
property  or  effects  in  England.  It  does  not  appear  that  any 
inquiry  has  been  made  elsewhere.  And,  as  to  the  two  writs,  they 
may  have  been  returned  nuUa  bona  at  the  instance  of  the  plaintiff 
himself. 

(Jebvis,  Ch.  J. :  Very  little  diligence,  certainly,  seems  to  have 
been  used. 

Maule,  J.  :  It  is  the  business  of  a  plaintiff  who  wants  a  scire 
facias  to  show  that  he  has  no  means  of  obtaining  satisfaction  of 
bis  judgment  without  it.  This  seems  to  be  an  attempt  to  cast  the 
burthen  of  proof  upon  the  shareholder.  The  party  ought  to  satisfy 
the  Court  that  he  wants  the  writ,  and  that  he  cannot  do  without  it. 
Do  these  affidavits  show  more  than  that  the  plaintiff  wants  the 
writ  ?) 

The  affidavits  do  not  even  allege  that  the  money  is  due  to  the 
plaintiff.  It  is  quite  consistent  with  everything  that  is  sworn,  that 
the  judgment  may  have  been  assigned  to  a  third  person, — to  the 
Company  themselves,  for  whose  benefit  this  application  may  be 
made. 

WilleSf  in  support  of  his  rule  : 

The  Court  is  not  now  called  upon  to  decide  whether  or  not  the 
facts  exist  which  entitle   the  plaintiff  to  enforce  his  judgment 

(1)  Hitchins  v.  The  Kilkenny  and  Company ,  In  re  Emery ^  84  E.  E.  504 
Great  Hauthern  and  Western  Railway      (10  0.  B.  160). 


442  1854.    C.  P.     15  C.  B.  462—464.  [b.b. 

HrrcHiKs     against  *Mr.  Witty.    There  is  no  hardship  in  making  the  share- 
The         holder  pay  what  he  owes  to  the  Company.    The  fact  of  his  liability, 
f^^^^lj.    and  its  extent,  will  be  ascertained  when  the  scire  facias  is  granted. 

HOUTHEBN 

AND  (Maule,  J. :   Must  the  scire  facias  allege  that  due  diligence  has 

Western      ,  ,  „> 

Railway  Co.  been  used  ?) 

r  *<iAS  1 

In  Marson  v.  Lund  (1)  it  did  so  allege,  and  there  was  a  traverse 

of  the  allegation.    Lord  Campbell  there  says :   "  If  due  diligence 

has  not  been  used  to  obtain  satisfaction  from  the  effects  of  the 

Company,  that  may  be  pleaded,  and  will  be  a  good  answer  to  the 

sci.  ja.     And,  if  there  is  any  other  legal  reason  why  the  sci.  fa. 

should  not  issue,  that  also  must  be  a  matter  of  plea." 

(Jervis,  Ch.  J. :  The  statute  does  not  require  the  sdre  facias  to 
aver  diligence.) 

It  does  not :  that  is  a  condition  required  by  the  Court,  to  satisfy 
itself  that  there  is  a  case  for  inquiry.  What  more  is  the  plaintiff 
to  do  to  entitle  himself  to  have  the  question  tried  on  a  scire  faaaSf 
than  has  been  done  here  ?  Is  he  to  negative  by  anticipation  every 
possible  form  of  defence  that  could  be  suggested?  Inquiry  has 
been  made  at  the  only  proper  place  for  obtaining  information,  viz., 
the  office  of  the  Company,  and  of  their  secretary.  The  Company 
was  established,  for  the  purpose  of  making  a  railway  in  Ireland,  so 
long  ago  as  1846 ;  and  they  appear  never  to  have  acquired  a  foot 
of  land  there :  nor  do  they,  to  the  knowledge  of  their  secretary, 
possess  any  property  or  effects  whatsoever  in  this  country.  As  to 
the  suggestion  that  the  judgment  in  this  action  may  have  been 
assigned  by  the  plaintiff  to  the  Company  themselves, — ^it  is  not 
alleged  in  any  affidavit  that  that  has  been  done :  and  the  Court 
will  never  presume  fraud. 

(Maule,  J. :  Would  it  be  any  answer,  if  it  had  appeared  by  affidavit 
that  the  judgment  debt  had  been  assigned  to  the  directors?) 

Clearly  not.    And,  if  the  law  prevents  such  a  transaction,  the  fact 
might  be  pleaded  to  the  scire  facias, 

[  464  ]       Jervis,  Ch.  J. : 

My  learned  brothers  seem  to  think  enough  is  shown  upon  the 

affidavits  tp  entitle  the  plaintiff  to  a  scire  facias;  and  I  do  not  very 

much  object. 

Rule  absolute. 
(1)  16  a  B.  344. 
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A  cause  aud  all  mattera  in  difference  between  the  plaintiff  and  the 
defendants  were  by  an  order  of  Nisi  Frius  and  a  subsequent  rule  of  Court, 
referred  to  an  arbitrator,  the  costs  of  the  cause  to  abide  the  event,  and 
those  of  the  reference  and  award  to  be  in  the  discretion  of  the  arbitrator, 
who  was  to  be  at  liberty  to  make  two  several  awards  at  different  times,  by 
the  first  of  which  he  was  to  raise  questions  of  law  for  the  opinion  of  the 
Court ;  and  it  was  by  the  rule  of  Court  ordered  **  that  neither  party  should 
enforce  payment  of  anything  which  might  be  found  due  by  the  arbitrator, 
under  the  first  award,  until  the  arbitrator  should  have  made  his  final 
award.'* 

The  arbitrator  stated  a  case  for  the  opinion  of  the  Court ;  and,  in  the 
result,  the  plaintiff  became  entitled  to  2,272/.  28.  damages.  The  defendants 
afterwards  obtained  an  Act  of  Parliament  for  regulating  their  affairs,  and 
under  that  Act  the  plaintiff  received  an  allotment  of  shares  in  lieu  of  the 
damages  so  awarded  to  him.  It  having  become  unnecessary  and  impractic- 
able to  proceed  further  with  the  reference,  no  second  award  was  ever  made. 
The  plaintiff,  however,  signed  judgment,  and  issued  an  execution  against 
the  defendants  thereon,  for  the  costs  of  the  action  : 

The  Court  set  aside  the  judgment,  with  costs, — holding,  that,  in  the 
absence  of  a  final  award,  the  plaintiff  was  by  the  rule  of  Court  precluded 
from  enforcing  his  remedy  for  costs. 

This  was  an  action  of  covenant  upon  articles  of  agreement 
entered  into  on  the  21st  of  July,  1847,  between  the  plaintiff  and 
the  Governor  and  Company  of  Copper  Miners  in  England. 

By  an  order  of  Nisi  Prius  made  at  the  Gloucester  Spring  Assizes, 
1848,  it  was  ordered  that-  a  verdict  be  taken  for  the  plaintiff  for 
the  damages  in  the  declaration,  subject  to  a  reference  to  Mr.  Bros, 
to  whom  the  cause  and  all  matters  in  difference  between  the  parties 
were  referred,  and  who  was  to  raise  upon  his  award  such  questions 
for  the  opinion  of  the  Court  as  either  of  the  parties  might  call 
upon  him  to  do,  and  to  assess  the  damages  contingently  upon 
certain  issues  of  law, — the  costs  of  the  cause  to  abide  the  event, 
and  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of 
the  arbitrator. 

By  a  rule  of  Court,  of  the  11th  of  May,  1848,  it  was  ordered  [  4^5 1 
"  that  the  arbitrator  should  be  at  liberty  to  make  and  publish  two 
several  awards,  at  different  times,  of  and  concerning  the  different 
matters  referred  to  him,  and  in  and  by  the  first  of  his  said  awards 
to  raise  such  points  of  law  for  the  opinion  of  the  Court  as  either  of 
the  parties  should  require  him  to  do,  and  to  assess  the  damages 
contingently  upon  the  demurrer  depending  in  the  cause,  and  upon 
the  views  which  the  Court  might  take  of  the  questions  of  law  so  to 
be  submitted  to  them  as  aforesaid ;    and  that,  after  the  judgment 
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of  tbe  Court  should  have  been  given  upon  the  demurrer,  and  also 
upon  the  questions  of  law  to  be  submitted  to  the  Court  as  aforesaid, 
the  arbitrator  should  be  at  liberty  to  make  and  publish  his  second 
award  of  and  concerning  the  other  matters  so  as  aforesaid  referred 
to  him ;  and  that  neither  party  should  enforce  payment  of  any- 
thing which  might  be  found  due  by  the  arbitrator,  under  the  first 
award,  until  the  arbitrator  should  have  made  his  final  award 
between  the  parties." 

On  the  6th  of  November,  1848,  Mr.  Bros  made  his  first  award 
(as  it  was  called),  raismg  certain  questions  for  the  opinion  of  the 
Court,  in  the  shape  of  a  special  case.  The  case  and  the  demurrer 
were  argued  together ;  and,  on  the  30th  of  May,  1849,  the  Court 
gave  judgment  for  the  plaintiff  on  the  demurrer:  vide  7  C.  B. 
p.  906.  The  result  was  that  the  plaintiff  was  held  entitled  to 
recover  a  sum  of  2,272Z.  28. 

On  the  24th  of  July,  1851,  an  Act  passed  intituled  "  An  Act 
for  facilitating  the  settlement  of  the  affairs  of  the  Governor  and 
Company  of  Copper  Miners  in  England,  and  for  the  better 
management  of  the  said  Company,"  14  &  15  Vict.  c.  cv. 

On  the  10th  of  December,  1851,  at  a  meeting  of  debenture  holders 
and  creditors  of  the  Company  duly  convened  pursuant  to  the  8th 
section  of  that  Act,  it  was  *resolved  by  four-fifths  in  value  of  the 
holders  of  debentures,  promissory  notes,  and  loan  notes,  and  other 
creditors  of  the  Company  present  at  the  meeting,  as  follows  :  "  That 
it  is  expedient  to  convert  all  the  debentures,  promissory  notes, 
loan  notes,  and  debts  of  the  Governor  and  Company  of  Copper 
Miners  in  England,  the  holders  and  creditors  of  which,  at  the  time 
of  the  first  insertion  of  the  advertisement  of  this  meeting  have 
not  executed  the  indenture  of  the  3rd  of  November,  1848,  men- 
tioned or  referred  to  in  *  The  Governor  and  Company  of  Copper 
Miners  Act,  1851,'  or  left  claims  in  the  Master's  office  under  the 
decree  in  the  said  Act  also  mentioned,  for  the  purpose  of  claiming 
the  benefit  of  the  said  indenture,  or  who,  having  left  such  claims, 
had  abandoned  the  same,  and  all  claim  to  the  benefit  of  the  same 
indenture,  and  under  the  said  decree,  or  who  had  been  declared  in 
the  suit  in  the  said  Act  mentioned  not  to  be  entitled  to  the  benefit 
of  the  same  indenture,  by  reason  of  their  not  having  executed  the 
same  indenture  within  twelve  calendar  months  after  the  date 
thereof, — ^into  paid  up  stock  of  the  said  Company  at  the  rate  of 
502.  per  centum  of  the  amount  of  such  debentures,  promissory 
notes,'  loan  notes,  and  debts." 
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By  the  12th  section  of  the  Act, — after  reciting  that  "  a  certain 
action  of  covenant  is  depending  in  her  Majesty's  Court  of  Common 
Pleas  at  Westminster,  wherein  H.  W.  Wood  is  plaintiff,  and  the 
said  Governor  and  Company  of  Copper  Miners  in  England  are 
defendants,  and  the  said  action  and  all  matters  in  difference 
between  the  said  H.  W.  Wood  and  the  said  Governor  and  Company 
of  Copper  Miners  in  England  stand  referred  to  T,  Bros,  Esq.,  with 
power  to  publish  two  separate  awards  at  different  times,  and  by  the 
first  of  these  awards  to  raise  points  for  the  opinion  of  the  Court, 
and  on  the  judgment  of  the  Court  thereon  to  make  his  second 
award ;  and  that,  on  the  6th  of  November,  1848,  the  said  *T.  Bros 
made  his  first  award,  and  thereby  assessed  certain  damages 
sustained  by  the  said  H.  W.  Wood  at  the  sum  of  2,272/.  2«.,  and 
the  verdict  was  issued  (sic)  for  the  plaintiff  on  the  first  four  issues, 
and  certain  questions  of  law  were  raised  for  the  opinion  of  the 
Court  on  the  fifth  issue,  and  tlie  second  and  final  award  of  the 
said  arbitrator  hath  not  been  made," — it  is  enacted  *'that  the 
said  H.  W.  Wood  shall  be  deemed  and  considered  a  creditor  of 
the  said  Governor  and  Company  of  Copper  Miners  in  England, 
within  the  intent  and  meaning  of  this  Act,  for  all  and  every  such 
sum  and  sums  of  money  as  have  been  and  shall  be  awarded  to 
the  said  H.  W.  Wood  by  the  said  T.  Bros,  or  by  any  other 
arbitrator  to  whom  the  said  cause  and  matters  may  hereafter  at 
any  time  be  referred  in  the  place  of  the  said  T.  Bros,  and  for  any 
costs  which  shall  be  awarded  by  the  said  T.  Bros,  or  other  such 
arbitrator  as  aforesaid,  to  be  paid  by  the  said  Governor  and 
Company  of  Copper  Miners  in  England  to  the  said  H.  W.  Wood ; 
and  that,  until  the  said  T.  Bros,  or  such  other  arbitrator  as 
aforesaid,  shall  have  made  his  final  award,  the  said  H.  W.  Wood 
shall  be  deemed  and  considered  a  creditor  of  the  said  Company 
for  the  said  sum  of  2,272Z.  2s." 

After  the  passing  of  the  resolution  of  the  10th  of  December,  1851, 
the  sum  of  1,1862.  in  paid  up  stock  of  the  Company  was  duly 
allotted  to  the  plaintiff,  in  pursuance  of  that  resolution ;  and  the 
plaintiff  accepted  such  stock  so  allotted  to  him. 

The  plaintiff,  after  having  received  the  allotment  above  men- 
tioned, proceeded  to  tax  his  costs  of  the  action,  to  the  amount  of 
8242.  18«.  6d.,  and  final  judgment  was  signed  on  the  8rd  of  April, 
1854,  for  the  2,272{.  2«.,  and  the  said  costs ;  and  on  the  8th  of  June 
the  plaintiff  issued  a  fi.fa.  thereon  for  the  costs. 

Upon  an  afiSdavit  of  the  above  facts,  and  also  stating,  that,  after 
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the  passing  of  the  above  Act,  and  before  the  ^judgment  bad  been 
signed  in  the  action,  the  lands,  mines,  collieries,  hereditaments, 
plant,  machinery,  fixtures,  and  effects  comprised  in  the  mortgage 
security  in  the  said  Act  (s.  22)  mentioned,  were,  in  pursuance  of  an 
arrangement  made  between  the  defendants  and  the  Bank  of  England, 
reconveyed  to  the  defendants  by  the  Bank  of  England ;  that  the 
deponent  was  informed  by  the  plaintiff's  attorney  that  he  intended 
forthwith  to  levy  execution  upon  the  property  of  the  Company  for 
the  costs,  unless  prevented ;  that  the  arbitrator  had  not  made  his 
second  award  concerning  the  matters  so  referred  to  him  as  aforesaid ; 
and  that  the  deponent  believed,  that,  on  the  hearing  before  the 
arbitrator  of  the  said  other  matters,  the  defendants  would  be  able 
to  substantiate  and  prove  a  claim  against  the  plaintiff  in  respect  of 
the  said  other  matters,  far  exceeding  the  amount  of  the  said  costs, 


Bovill,  in  Trinity  Term  last,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  the  final  judgment  signed  and  the  writ 
otfi.fa.  issued  in  this  cause  by  the  plaintiff  should  not  be  set  aside, 
or  why  the  said  writ  should  not  be  set  aside,  and  why  satisfaction 
should  not  be  entered  on  the  record  as  to  the  damages  for  which 
the  judgment  was  signed,  or  why  all  further  proceedings  on  the 
said  judgment  should  not  be  stayed  until  after  the  arbitrator  should 
make  his  final  award. 

Willes  now  showed  cause,  upon  affidavits  stating,  that  the  power 
of  the  arbitrator  to  make  a  second  award  was  only  with  reference 
to  the  determination  of  the  contract  between  the  plaintiff  and  the 
Company,  in  case  the  arbitrators  should  think  fit  to  determine  it, 
there  being  then  no  other  matter  in  difference  between  them  ;  that 
the  arbitrator  declined  to  determine  the  contract,  unless  with  the 
*469  ]  plaintiff's  consent ;  that,  the  plaintiff  having  *ref used  to  consent, 
the  arbitrator  declined  to  make  any  further  award ;  and  that  the 
time  for  so  doing  had  now  expired.  The  Company  have  under  the 
provisions  of  their  Act  paid  the  damages  to  which  the  costs  in 
question  are  accessory.  The  judgment  of  the  Court  pronounced  in 
Trinity  Term,  1849,  entitled  the  plaintiff  to  damages  to  the  extent 
of  2,272Z.  28.  What  is  there  to  deprive  him  of  his  costs?  If 
entitled  to  damages,  he  must  of  necessity  be  entitled  to  costs  also. 


(Jervis,  Ch.  J. :  Why  did  he  not  get  his  costs  at  the  time  of  the 
allotment  made  to  him  on  account  of  the  damages  ?) 
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It  may  be  that  the  Legislature  thought  he  should  have  all  his  costs, 
and  not  502.  per  cent. 

(Jbrvis,  Ch.  J. :  One  would  have  expected  them  to  say  so,  then.) 

The  arbitrator  was  bound  to  leave  the  matter  at  large;  and  the 
result  of  the  judgment  of  the  Court  rendered  it  unnecessary  for  the 
arbitrator  to  make  any  further  award. 

(Maule,  J. :  This  is  not  in  form  an  award  at  all.  Is  it  the  sub- 
stance of  an  award,  where  the  arbitrator  omits  to  make  an  award 
as  to  something  his  awarding  on  which  is  to  be  a  condition-prece- 
dent to  the  thing's  being  an  award  ?  The  arbitrator  here  has  omitted 
to  dispose  of  a  matter  which  he  had  to  dispose  of  as  a  condition- 
precedent  ;  and  he  does  not  affect  to  make  an  award. 

Gbowdeb,  J. :  This  has  been  dealt  with  as  an  award  for  several 
years,  and  argued  upon  as  such. 

Maule,  J. :  Its  being  called  so  for  a  century  will  not  make  it  an 
award,  if  it  is  not  an  award.) 

Be  the  award  final  or  not,  there  is  an  award  of  damages  in  favour 
of  the  plaintiff  in  the  cause,  and  he  is  entitled  to  the  costs  as  a 
necessary  consequence. 

BoviU  and  JR.  E.  Turner,  in  support  of  the  rule  : 

That  which  is  called  the  first  or  preliminary  award,  is  in  truth 
^nothing  more  than  a  special  case  stated  for  the  opinion  of  the       F  *^70  ] 
Court. 

Jebvis,  Ch.  J.: 

I  think  the  fair  construction  of  the  order  and  rule  of  Court,  is, 
that  nothing  was  to  be  done  by  either  party  for  the  purpose  of 
enforcing  payment  of  what  might  be  found  due  under  the  first 
award,  until  the  arbitrator  should  have  made  his  final  award. 
That  being  so,  the  plaintiff  could  not  have  enforced  payment  of  the 
damages  until  the  final  award  was  made,  and  therefore  can  have 
no  remedy  for  the  costs.  I  therefore  think  the  rule  must  be  made 
absolute  to  set  aside  the  execution. 

Maulb,  J. : 

It  seems  to  me  that  the  effect  of  the  whole  is  this :  A  cause  and 
certain  matters  in  difference  are  referred  to  a  barrister.  There 
being  certain  grave  questions  involved  in  the  inquiry,  it  is  agreed, 
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that,  before  determining  the  matters  in  controverfiy,  the  arbitrator 
shall  obtain  the  benefit  of  the  opinion  of  the  Court.  The  arbitrator 
has  done  this,  and  he  has  done  no  more.  He  has  not,  therefore, 
made  an  award  in  the  sense  of  the  order  of  reference.  He  did  not 
intend  or  profess  to  make  an  award  so  as  finally  to  dispose  of  the 
matters  in  difference :  and,  before  the  time  for  doing  that  arrived, 
an  Act  of  Parliament  passed  under  which  the  plaintiff  (in  common 
with  other  creditors  of  this  Company)  received  debentures  or  shares 
in  satisfaction  of  the  damages  sought  to  be  recovered  in  the  action ; 
and  thereby  the  plaintiff's  right  to  damages  was  put  an  end  to. 
Under  the  second  rule  (of  the  11th  of  May,  1848),  the  arbitrator 
bad  power  to  award  what  sum  should  be  paid  to  the  plaintiff  as  the 
price  of  the  determination  of  the  contract.  The  plaintiff  decb'ned 
to  give  up  the  contract:  and,  as  that  was  the  principal  object 
of  proceeding  further  in  the  arbitration,  the  arbitrator  considered 
*it  unnecessary  to  make  an  award.  The  second  rule  provides  that 
"  neither  party  shall  enforce  payment  of  any  thing  which  may  be 
found  due  by  the  arbitrator,  under  the  first  award,  until  the  arbi- 
trator shall  have  made  his  final  award  between  the  parties."  It  is 
clear  that  no  final  award  has  been  made.  That  which  has  been 
made  is  not  final  either  in  form  or  in  substance.  The  plaintiff, 
therefore,  being  conclusively  estopped  from  enforcing  the  judgment, 
the  justice  of  the  case  clearly  is  that  the  judgment  should  be  set 
aside.  It  is  part  of  the  means  of  enforcing  that  which  the  second 
rule  says  he  shall  not  enforce.  I  therefore  think  the  rule  should 
be  made  absolute  to  set  aside  the  judgment. 

Crowdbr,  J. : 

I  entirely  concur  with  my  brother  Maijlb.  It  seems  agreed  by 
the  rule  of  Court  of  the  11th  of  May,  1848,  that  there  should  be 
two  awards.  In  all  cases  where  matters  in  difference  are  submitted 
to  an  arbitrator,  it  is  a  condition  that  he  shall  finally  dispose  of  all 
the  matters  referred.  Where  the  arbitrator  is  to  make  two  awards, 
the  agreement  to  that  effect  implies  that  the  first  award  is  not  to  be 
final.  Here,  the  arbitrator  made  his  first  award,  which  professes 
not  to  be  a  final  award.  Nothing  is  said  about  costs.  The  mention 
of  costs  probably  was  omitted,  because  the  arbitrator  intended  they 
should  be  fully  and  finally  disposed  of  by  his  second  award.  The 
plaintiff  by  signing  judgment  is  seeking  to  do  that  which  is  directly 
prohibited  by  the  rule. 

Rule  absohite  to  set  aside  the  judgment,  ivith  costs. 
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3  W.  R  167  ;  24  L.  T.  O.  S.  237.)  [■  477  ] 

The  power  to  view  and  give  possession  to  the  landlord  of  deserted 
premises,  created  by  the  Distress  for  Bent  Act,  1737  (11  Geo.  n.  c.  19), 
8.  16,— extended  by  the  Deserted  Tenements  Act,  1817  (57  Geo.  III.  a  52), 
and  varied  as  to  its  mode  of  execution  by  the  Metropolitan  Police  Act, 
1840  (3  &  4  Vict  c.  84),  s.  13,— is  not,  by  any  of  the  provisions  of  the  last- 
mentioned  statute,  or  by  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict, 
c.  43),  8.  34,  vested  in  the  Jjord  Mayor  or  one  alderman  sitting  in  the 
justice-rooms  at  the  Mansion  House  or  Guildhall,  so  as  to  enable  them  to 
exercise  the  power  in  the  same  manner  as  a  *'  police  magistrate  "  sitting  in 
one  of  the 'metropolitan  police  courts  may,  under  the  Metropolitan  Police 
Act,  1840,  s.  13,  exercise  it. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-house  in  the  city  of  London,  turning  out  the 
plaintiff,  and  seizing  his  goods. 

The  defendant  pleaded  Not  guilty  "  by  statutQ." 

The  only  statute  mentioned  in  the  margin  of  the  plea,  was,  the 
11  Geo.  n.  c.  19,  ss.  16,  22.    ♦    *    ♦ 

The  cause  was  tried  before  Jervis,  Gh.  J.,  at  the  sittings  in  [  478  ] 
London  after  Trinity  Term  last.  It  appeared  that  the  plaintiff  had 
been  tenant  to  the  defendant  of  certain  premises  situate  in  the  city 
of  London,  under  a  demise  thereof  which  contained  no  clause  of 
re-entry;  and  that  six  months'  rent  being  in  arrear,  and  the 
premises  deserted,  and  there  being  no  sufficient  distress  thereon  to 
countervail  the  arrears  of  rent,  the  defendant  obtained  the  assist- 
ance of  a  constable  from  the  justice-room  at  Guildhall,  who,  under 
the  authority  of  a  warrant  signed  by  one  of  the  aldermen  of  the 
city  of  London,  proceeded  to  the  premises  and  there  affixed  a 
certain  notice,  and  at  the  expiration  of  fifteen  days  delivered  the 
possession  thereof  to  the  defendant. 

It  was  thereupon  objected,  on  the  part  of  the  plaintiff,  that  this 
proceeding  was  not  warranted  by  the  statute  mentioned  in  the 
margin  of  the  plea :  and  the  Lord  Chief  Justice  allowed  the  defen- 
dant to  amend  by  adding  the  8  &  4  Vict.  c.  84,  s.  18,  and  the 
11  &  12  Vict.  c.  48,  s.  84, — although  it  was  submitted,  on  the  part  of 
the  plaintiff,  that  this  was  tantamount  to  allowing  a  plea  to  be  added, 
which,  it  was  said,  had  never  yet  been  done.    *    *    * 
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Edwabds         It  was  then  objected,  on  behalf  of  the  plaintiff,  that]the  statutes  so 
HoDOBs.      added  did  not  let  in  the  defence ;  and  that  it  still  left  the  question 
[  480  ]       whether  it  was  not  necessary  to  prove  a  proviso  for  re-entry. 

The  Lord  Chief  Justice  overruled  the  objection ;  but  he  desired 
the  jury  to  assess  the  damages  which  the  plaintiff  had  sustained, — 
giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for  the  damages 
so  assessed,  in  case  the  Coart  should  be  of  opinion  that  the  objection 
was  well  founded. 

The  jury  accordingly  assessed  the  damages  at  401.,  and,  in 
Michaelmas  Term  last, 

Vernon  Harcourt  moved  to  enter  a  verdict  for  the  plaintiff  for 
that  sum,  or  for  a  new  trial  on  the  ground  that  the  amendment  was 
improperly  allowed.    *    *     ♦ 

[«3]        Jbrvis,  Ch.  J. : 

It  seems  to  me  that  it  would  be  a  reproach  to  the  law,  if  the 
mere  omission  of  a  statute  from  tlie  margin  of  the  plea  were  to 
make  the  proceedings  irremediably  bad.  If  the  omission  were 
calculated  to  mislead  the  plaintiff  as  to  the  real  nature  of  the 
defence  intended  to  be  set  up,  it  would  be  but  just  that  he  should 
be  allowed  ample  time  to  inform  himself  upon  the  subject.  Of  all 
others,  I  think  this  is  peculiarly  a  case  for  the  operation  of  the 
statute.  Upon  the  other  point,  however,  I  think  there  ought  to  be 
a  rule. 

The  rest  of  the  Court  concurring, 

Rule  nisi  accordingly. 

ByleSf  Serjt,  and  Raymond,  in  Michaelmas  Term  last,  showed 
cause : 

The  simple  question  is,  whether,  in  the  case  of  deserted  premises, 
the  landlord  can  adopt  the  summary  remedy  given  by  the  statutes, 
where  there  is  no  reservation  of  a  right  of  re-entry  on  non-payment 
of  the  rent.  The  case  before  Lord  Eenyon,  cited  in  Woodfall, 
assumes,  that,  as  the  proceeding  under  the  11  Geo.  II.  c.  19,  s.  16, 
was  given  in  substitution  for  ejectment,  and  as  ejectment  could  only 
be  brought  where  there  was  a  power  of  re-entry,  the  statute  did  not 
apply  to  cases  where  there  was  no  proviso  for  re-entry.  That  case 
is  the  only  authority  for  so  limited  a  construction  of  the  statute ; 
for,  in  the  subsequent  case  of  Ex  parte  Pilton,  Lord  Ellbnrorouoh 
merely  observes  that  Lord  Kbnyon  so  decided :  it  was  not  necessary 
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for  him  to  express  any  opinion  of  his  own.    It  is  submitted  that     Edwaeds 

Lord  Kbnyon's  view  was  not  correct.     The  preamble  of  a  statute      hodobs. 

may  be  looked  at  for  the  purpose  of  aiding  the  construction  of 

doubtful  words  in  the  enacting  part ;  but  it  cannot  control  them 

where  they  are  clear  and  unambiguous.    Besides,  it  is  a  remedial 

statute,  and  therefore  full  effect  *must  be  given  to  the  operative       [  *484  ] 

words. 

(Maulb,  J. :  In  Copeman  v.  Oallant  (l),  the  Lord  Chancellor 
(Lord  Cowpbr)  says,  ''  I  can  by  no  means  allow  the  notion  that  the 
preamble  shall  restrain  the  operation  of  the  enacting  clause ;  and 
that,  because  the  preamble  is  too  narrow,  or  defective,  therefore  the 
enacting  clause,  which  has  general  words,  shall  be  restrained  from 
its  full  latitude,  and  from  doing  that  good  which  the  words  would 
otherwise  and  of  themselves  import ;  which  (with  some  heat)  his 
Lordship  said  was  a  ridiculous  notion;  and  instanced  in  the 
Coventry  Act,  28  Car.  II.  c.  1,  which,  if  it  had  recited  the  barbarity 
of  cutting  Coventry's  nose,  and  the  enacting  clause  had  been  general, 
viz.  against  the  cutting  of  any  member,  whereby  the  man  is  dis- 
figured or  defaced,  that  cutting  of  the  lips,  or  putting  out  the  eye, 
would  not  have  been  within  the  Act,  because  not  within  the  preamble." 

Jbrvis,  Ch.  J. :  The  best  rule  for  the  construction  of  statutes  is 
that  laid  down  by  Burton,  J.,  in  Warburton  v.  Loveland  d.  Ivie  (2). 
''I  apprehend,"  says  that  learned  Judge,  "it  is  a  rule  in  the  con- 
struction of  statutes,  that,  in  the  first  instance,  the  grammatical 
sense  of  the  words  is  to  be  adhered  to.  If  that  is  contrary  to,  or 
inconsistent  with,  any  expressed  intention  or  any  declared  purpose 
of  the  statute,  or  if  it  would  involve  any  absurdity,  repugnance,  or 
inconsistency  in  its  different  provisions,  the  grammatical  sense 
must  then  be  modified,  extended,  or  abridged,  so  far  as  to  avoid 
such  an  inconvenience,  but  no  further."  The  Court  is  not  bound 
by  an  erroneous  expression  of  opinion  by  the  Legislature,  unless 
where  it  takes  upon  itself  to  declare  what  the  law  is:  Dot-e  v. 
Chrayis),  That  case  has  been  acted  upon  over  and  over  again  ^ 
Perhaps  the  strongest  case  of  recent  occurrence  is  the  statute  17  & 
18  Vict  c.  75,  where  the  Lord  Chanobllor  brought  in  a  bill  to  clear 
up  a  doubt  which  had  arisen  as  to  the  construction  of  the  *rules  [  *485  ] 
made  by  this  Court  for  carrying  into  effect  the  Act  for  the  Abolition 
of  Fines  and  Recoveries,  3  &  4  Will.  IV.  c.  74, — assuming  that  the 

(1)  1  P.  Wms.  314.  98  R.  R.  at  p.  856. 

(2)  1  Hudson  &  Brooke,  648  ;  see  (3)  1  R.  R.  494  (2  T.  R.  365). 
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BDWABD6     Goart  had  decided  that  those  rules  were  defective;  whereas,  the 
HoDOEs.      Court  decided  no  such  thing,  and  perhaps  might  not  have   so 
decided  at  all.) 

At  all  events,  the  difficulty  arising  from  the  decisions  upon  the 
11  Geo.  II.  c.  19,  s.  16,  is  removed  by  the  57  Geo.  III.  c.  52. 

(Jbrvis,  Gh.  J. :  That  statute  is  not  in  the  margin  of  the  plea.) 

It  is  recited  in  the  8  &  4  Vict  c.  84,  s.  18,  which  is  in  the  margin, 
and  that  is  sufficient ;  or,  if  not,  it  may  be  inserted  now.    *    ♦     » 

[  486  ]  Prendergast  and  Vefmon  Harcourtf  in  support  of  the  rule : 

The  11  Geo.  II.  c.  19,  s.  16,  has  received  a  construction  in  the 
two  cases  referred  to, — the  Anonymous  case  before  Lord  Kenyon, 
and  Ex  parte  PUton  (l), — which  has  been  adopted  by  the  Legislature 
in  the  57  Geo.  III.  c.  52,  and  from  which  it  is  now  too  late  for  this 
Court  to  depart.  The  last-mentioned  statute,  it  is  true,  is  not  a 
declaratory  law ;  but  it  at  all  events  shows  the  interpretation  which 
the  Legislature  put  upon  the  former  statute:  and  so  far  it  is 
material  (2).  The  8  &  4  Vict.  c.  84,  s.  18,  does  not  apply  to  the 
city  of  London ;  and  the  11  &  12  Vict.  c.  48,  s.  84,  does  not  incor- 
porate the  57  Geo.  III.  c.  52. 

(Jbrvis,  Ch.  J.,  asked  Byles,  Serjt.,  upon  what  statute  he  relied 
as  showing  that  the  power  in  question  was  conferred  upon  the  city 
magistrates. 

Byles,  Serjt.,  referred  to  the  8  &  4  Vict.  c.  84,  ss.  6,  15,  and 
11  &  12  Vict.  c.  48,  s.  84.) 

[  487  ]  ♦  *  The  power  to  view  and  to  give  possession  of  deserted  premises, 
by  a  constable,  is  not  given  to  two  justices  of  the  peace,  but  to  the 
police  magistrate  only.  He  is  required  to  be  always  sitting  in 
Court ;  and  it  would  be  inconvenient  that  he  should  be  called  upon  to 
leave  the  Court  for  the  purpose  of  exercising  this  jurisdiction :  to 
relieve  him,  therefore,  from  that  inconvenience,  the  Legislature  has 

[  ^488  ]  enabled  him  to  ^perform  this  part  of  his  duty  by  means  of  a  police 
constable.  The  84th  section  of  the  11  &  12  Vict.  c.  48,  enables  the 
Lord  Mayor  or  one  alderman  to  do  what  two  justices  may  do :  but 

(1)  19  E.  B.  342  (1  B.  &  Aid.  369).  referred   to.    The   statute,   however, 

(2)  It  seems  to  have  been  assumed  received  the  Boyal  assent  on  the  27th 
that  the  57  Geo.  HI.  c.  52,  was  passed  of  June,  1817,  and  Ex  parte  PUton  was 
in  consequence  of  the  two  decisions  decided  on  the  10th  of  February,  1818. 
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two  justices  could  not  do  what  has  been  done  here.    It  lies  on  the     bdwabds 
defendant  to  make  out  a  statutory  right  to  pursue  the  course  he  did :      hodoes. 
and,  even  if  such  right  existed,  it  is  not  sufficiently  shown  upon  the 
record. 

(Jbrvis,  Ch.  J.:  If  the  statutes  have  through  inadvertence 
been  insufficiently  referred  to  in  the  margin  of  the  plea,  we  should 
allow  them  to  be  now  inserted,  on  proper  terms.  The  point  is  an 
important  one,  and  should  be,  if  possible,  so  raised  as  to  be  review- 
able in  a  court  of  error.) 

The  plaintiff  had  leave  reserved  to  him  to  move  to  enter  a  verdict 
for  40{.,  if  he  satisfied  the  Court  that  a  proviso  for  re-entry  was 
necessary. 

(Jbrvis,  Ch.  J. :  As  at  present  advised,  I  think  a  power  of  re-entry 
was  not  necessary.) 

The  preamble  to  the  11  Geo.  II.  c.  19,  s.  16,  recites  the  expense 
and  delay  to  which  landlords  were  put  by  recovering  in  ejectment. 
The  object  of  the  Act  was,  not  to  confer  any  new  right,  not  to  give 
a  right  of  re-entry  which  did  not  exist  before,  but  merely  to  give  a 
summary  remedy. 

(Jervis,  Ch.  J. :  The  enacting  words  are  large.) 

But  they  are  to  be  restrained  to  remedy  the  mischief  contemplated. 
The  opinion  expressed  by  Lord  Chancellor  Cowpbr  in  Copeman  v. 
GaUafit{i)f  with  respect  to  the  operation  of  the  preamble,  was 
expressly  disapproved  by  Lord  Chief  Baron  Parkbr  and  Lord 
Hardwickb  in  RyaU  v.  Bowles  {2),  who  held  the  case  of  Cope- 
man  V.  Gallant  to  be  well  decided  on  the  construction  of  the  Act 
as  restrained  by  the  preamble^ 

(Jbrvis,  Ch.  J. :  The  best  way  to  interpret  an  Act  of  Parliament, 
is,  to  *put  the  ordinary  construction  upon  words  that  are  plain  and      ^  *48»  ] 
intelligible,  looking  at  the  preamble  if  necessary  to  the  elucidation 
of  the  meaning  of  the  Legislature.    But  the  preamble  will  not 
restrain  plain  and  unambiguous  words  of  enactment.) 

In  Horton  v.  KUmoi-e  (3),  the  Court  held  themselves  bound  by  a 
legislative  exposition  of  the  meaning  of  a  prior  Act. 

(1)  1  P.  Wms.  314.  (3)  Gas.  temp.  Hardwicke,  6, 

(2)  1  Atk.  175,  182;  1  Ves.365,  371. 
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Edwabi>8         (Maulb,  J. :  There,  the  second  Act  expressly  declared  the  mean- 
HoDOEs.      ^^S  0^  ^^^  &TBt.    But  there  is  nothing  in  the  67  Geo.  III.  c.  52,  to 

limit  the  power  of  the  Court  in  the  construction  of  the  11  Geo.  II. 

c.  19,  s.  16 :  it  merely  provides,  that,  from  thenceforth,  a  proviso 

for  re-entry  shall  not  be  necessary. 

Jbrvis,  Ch.  J. :  The  history  of  the  transaction  seems  to  have  been 
this:  In  1801,  Lord  Kenyon  was  supposed  in  an  A nonymom  cabb 
to  have  held  that  the  11  Geo.  II.  c.  19,  s.  16,  applied  only  to  cases 
where  there  was  a  lease  reserving  to  the  lessor  a  power  to  re-enter 
on  non-payment  of  the  rent.     Notwithstanding  that  decision,  I  find 
the  forms  in  every  succeeding  edition  of  Burn's  Justice  omit  all 
notice  of  such  a  power.     And,  in  1817,  the  objection  being  taken 
before  Lord  Ellbsborouoh,   in   Ex  j>arte  Pilton  (1),  his  Lordship 
observes, — "The   16th    clause    says    nothing    about  a   power   of 
re-entry."     He  then  goes  on, — **  It  is  true,  there  must  be  in  fact 
such  a  power,  according  to  the  case  cited  as  determined  by  Lord 
Kbnyon.    But  that  power  does  appear  by  the  affidavits  to  exist 
in  this  case."     That  can  hardly  be  called  an  expression  of  approval 
of  the  doctrine  ascribed  to  Lord  Kenyon.    In  this  state  of  things, 
the  57  Geo.  III.  c.  52,  was  passed,  probably  occasioned  by  the  alarm 
created  by  such  a  construction  of  the  former  statute. 

Maulb,  J. :  In  passing  the  67  Geo.  III.  c.  52,  the  Legislature 
were  not  in  any  degree  interfering  with  the  construction  of  the 
11  Geo.  II.  c.  19  ;  they  were  altogether  dealing  with  the  future.  It 
[  •490  J  is  not  treating  the  Legislature  *fairly  to  say  that  the  language  of 
the  57  Geo.  III.  c.  52,  leads  to  an  inference  that  they  thought  that 
a  power  of  re-entry  was  necessary  to  bring  a  case  within  the 
11  Geo.  II.  c.  19.) 

There  had  been  two  cases,  in  one  of  which  it  was  decided,  in  the 
other  assumed,  that  a  proviso  for  re-entry  was  necessary  under  the 
11  Geo.  II.  c.  19 ;  and  then  an  Act  is  passed  extending  the  powers 
of  the  former  Act  to  cases  where  no  right  or  power  of  re-entry 
should  be  reserved  or  given  to  the  landlord  in  case  of  non-payment 
of  rent.  Lord  Ellbnborouoh  evidently  approves  of  Lord  Kenton's 
decision :  at  all  events,  he  acts  upon  it. 

(Chowder,  J. :  And  its  correctness  is  recognised  by  the  Legis- 
lature. 

(1)  19  R.  E,  342  (1  B.  &  Aid.  369). 
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Williams,  J. :  For  the  purpose  of  this  argument,  it  must  be     Bdwabds 
assumed  that  they  were  justified.  Hodoer. 

Jervis,  Gh.  J. :  The  plaintiff  objected  at  the  trial,  that  a  power 
of  re-entry  was  necessary.  I  held  not ;  but  I  reserved  the  point. 
The  57  Geo.  III.  c.  62,  had  not  then  been  adverted  to.  Then  a 
further  objection  was  made,  that  the  proper  statutes  were  not 
inserted  in  the  margin  of  the  plea ;  and  I  allowed  the  defendant  to 
insert  what  he  asked  to  have  inserted,  viz.  the  8  &  4  Vict.  c.  84, 
s.  18,  and  11  &  12  Vict.  c.  48,  s.  84.  So  far  as  regards  the 
57  Geo.  III.  c.  52,  I  think  you  cannot  have  more  than  the  costs  of 
the  rule.) 

The  plaintiff  went  down  to  try  a  very  different  question  from  that 
which  now  presents  itself. 

(Maule,  J. :  A  party  has  no  right  to  say  that  he  came  down  pre- 
pared to  rest  upon  the  precise  words  of  the  record.  An  amendment 
of  the  pleadings  is  one  of  the  incidents  of  going  down  to  trial. 
Now  parties  go  down  prepared  for  any  amendment  which  the  law 
allows ;  and  the  amendment  may  be  made  at  any  time. 

Jervis,  Gh.  J. :  The  plea  is  defective  in  not  inserting  in 
the  margin  the  statutes  and  the  sections  upon  which  the 
defendant  must  rely  for  his  defence.  I  think  they  should  now 
be  inserted.) 

The  report  of  the  Gommissioners  upon  which  the  Common  *Law  [  *49i  ] 
Procedure  Act,  15  &  16  Vict.  c.  76,  was  founded,  expounds  the 
reason  of  the  enactment  of  s.  222.  The  plaintiff  now  stands  in  a 
very  different  position  from  that  in  which  he  stood  at  the  trial.  It 
would  lead  to  great  abuse  to  allow  amendment  after  amendment  in 
this  way,  as  each  new  difficulty  may  present  itself. 

(Growdbr,  J. :  Was  not  the  real  question  that  you  went  down 
to  try,  whether  or  not  the  defendant  was  justified  in  turning 
you  out?) 

No  doubt  it  was. 

(Jervis,  Gh.  J. :  Would  it  not  be  gross  injustice,  that  the  defen- 
dant should  pay  you  402.  and  the  costs,  when  he  has  a  perfectly 
good  defence  to  the  action  ?) 
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edwahds  The  object  of  the  rule  of  Court  requiring  the  statutes  to  be  mentioned 
Hodges.  ^^  ^^^  margin  of  the  plea,  was,  that  the  plaintiff  should  have  specific 
information  as  to  the  nature  of  the  defence  which  was  intended  to 
be  set  up.  To  allow  any  amendment  in  this  respect,  is  departing 
from  the  spirit  of  the  rule,  which  no  one  will  in  future  observe, 
if  it  may  thus  be  violated  with  impunity. 

Jervis,  Ch.  J. :  • 

It  is  unnecessary  for  us  upon  the  present  occasion  to  express  any 
opinion  as  to  the  construction  of  the  statute  of  11  Geo.  II.  c.  19,  s.  16. 
But,  in  any  view  of  the  case,  there  are  certain  sections  of  the  8  &  4 
Vict.  c.  84,  which  are  not  mentioned  in  the  margin  of  the  plea, — 
an  omission  which  deprives  the  defendant  of  the  opportunity  of 
availing  himself  of  his  full  defence.  Under  these  circumstances,  we 
are  of  opinion  that  he  should  be  allowed  now  to  insert  them ;  for, 
we  think  it  would  indicate  a  very  rude  state  of  society,  and  be  a 
great  reproach  to  the  administration  of  justice,  if  the  plaintiff  were 
to  be  permitted  to  have  a  verdict  with  40Z.  damages  merely  because 
the  defendant  has  through  ignorance  or  inadvertence  of  his  advisers 
omitted  to  put  two  or  three  sections  of  an  Act  of  Parliament  in  the 
[  ^492  ]  margin  of  his  plea.  We  therefore  think  that  the  ^defendant 
should  be  allowed  to  amend  his  plea  by  inserting  therein  the  57 
Geo.  III.  c.  52,  and  the  6th  and  15th  and  any  other  sections  he 
may  be  advised,  of  the  8  &  4  Vict.  c.  84,  he  paying  the  costs  of  the 
rule.  And  we  further  think,  that,  as  the  point  is  one  of  great 
importance, — as  to  the  jurisdiction  of  the  city  magistrates, — the 
matter  should  undergo  another  argument,  by  one  counsel  on  each 
side. 

The  case  was  accordingly  now  argued  for  the  second  time. 

Prendergast,  for  the  plaintiff : 

The  power  to  view  and  to  give  the  landlord  possession  of  deserted 
premises,  by  means  of  a  warrant  directed  to  a  police  constable,  is, 
by  the  8  &  4  Yict.  c.  84,  s.  18,  given  to  one  police  magistrate,  upon 
the  request  of  the  landlord  made  in  open  Court :  and  there  was 
good  reason  from  exempting  the  police  magistrates  from  the  duty 
of  personally  viewing  the  premises,  inasmuch  as  they  are  required 
by  the  2  &  8  Yict.  c.  71,  s.  12,  to  attend  in  their  respective  Courts 
from  10  o'clock  in  the  morning  until  5  o'clock  in  the  afternoon. 
But  it  is  said  that  the  like  power  is  given  to  the  justices  of  the  city 
pf  London  sitting  at  the  Mansion  House  and  Guildhall,  by  the  6tb 
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and  15th  sections  of  the  8  &  4  Vict.  c.  84.  That,  however,  is  not  Edwabds 
80.  The  6th  section,  so  far  as  is  material  to  this  question,  enacts  hodoeb. 
that  **  any  two  justices  of  the  peace  for  the  city  of  London  and  the 
liberties  thereof,  shall,  within  the  said  city  of  London  and  the 
liberties  thereof,  have  all  the  powers,  privileges,  and  duties  which 
any  one  magistrate  of  the  said  police  courts  has  while  sitting  in  one 
of  the  said  Courts,  by  the  2  &  8  Vict.  c.  47  and  2  &  8  Vict.  c.  71,  or 
either  of  them."  The  former  of  these  is  an  Act  for  "  improving  the 
police  in  and  near  the  metropolis,"  and  the  latter  an  Act  for  ''  regu- 
lating the  police  courts  in  *the  metropolis."  Both  contain  pro-  [•493] 
visions  for  duties  to  be  performed  in  their  respective  districts  by 
police  magistrates  as  well  as  by  justices  of  the  peace  who  are 
not  police  magistrates ;  and  the  75th  section  of  the  former  Act 
provides,  that, ''  in  the  construction  of  that  Act,  the  word  '  magis- 
trate' shall  be  taken  to  mean  and  include  every  justice  of  the 
peace  appointed  to  be  a  magistrate  of  the  police  courts  of  the 
metropolis,  and  also  every  justice  of  the  peace  acting  in  and  for  any 
part  of  the  metropolitan  police  district  for  which  no  police  court 
shall  be  established."  And  s.  76  enacts  "  that  every  such  magis- 
trate shall  be  impowered  summarily  to  convict  any  person  charged 
with  any  offence  against  that  Act,  on  the  oath  of  one  or  more 
witnesses,  or  by  his  own  confession,  and  to  award  the  penalty  or 
punishment  therein  provided  for  such  offence ;  and  the  matter  of 
such  complaint  shall  be  heard  and  determined  by  one  of  the  justices 
appointed  to  be  a  magistrate  of  the  police  courts  of  the  metropolis  at 
one  of  the  said  police  courts;  or,  if  the  offence  shall  have  been 
committed  or  the  offender  apprehended  in  any  part  of  the  metro- 
politan police  district  for  which  no  police  court  shall  be  established 
as  aforesaid,  the  matter  of  such  complaint  may  be  also  heard  and 
determined  by  any  two  or  more  justices  acting  in  and  for  the  county 
in  which  the  offence  was  committed  or  the  offender  apprehended." 
The  Ist  section  of  the  8  &  4  Vict.  c.  84,  reciting,  that,  by  the  2  &  8 
Vict.  c.  47,  it  was  amongst  other  things  enacted,  "  that,  in  the 
construction  of  that  Act,  the  word  '  magistrate '  shall  be  taken  to 
include  every  justice  of  the  peace  acting  in  and  for  any  part  of  the 
metropolitan  police  district  for  which  no  police  court  shall  be 
established,  and  that,  if  any  offence  against  that  Act  shall  have  been 
committed,  or  the  offender  apprehended,  in  any  part  of  the  metro- 
politan police  district  for  which  no  police  court  shall  be  established 
as  aforesaid,  the  matter  of  such  ^complaint  may  be  also  heard  and  [  *494  ] 
determined  by  any  two  or  more  justices  acting  in  and  for  the 
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Edwards  county  in  which  the  offence  was  committed  or  the  offender  appre- 
Hodges.  hended," — repeals  those  two  sections:  and  then  comes  the  6th 
section,  which  gives  to  two  justices  of  the  peace  having  jurisdiction 
within  the  metropolitan  police  district,  while  sitting  publicly  together 
in  the  Court  used  for  holding  Special  or  Petty  Sessions  (except  in 
the  divisions  to  be  assigned  to  the  police  courts),  and  to  two  justices 
of  the  peace  for  the  city  of  London,  all  the  powers,  &c.,  which  one 
police  magistrate  has,  not  generally,  but  by  the  two  recited  Acts  of 
2  &  8  Yict.  cc.  47,  71.  The  statute  in  this  respect  is  plain  and  free 
from  ambiguity.  Then  the  15th  section  of  the  8  &  4  Yict.  c.  84, 
enacts  simply  that  '*  any  two  justices  of  the  peace  for  the  city  of 
London  and  the  liberties  thereof,  having  jurisdiction  within  the 
city  of  London  and  the  liberties  thereof,  shall,  within  the  said 
city  of  London  and  the  liberties  thereof,  have  all  the  powers, 
privileges,  and  daties  which  any  two  justices  of  the  peace  having 
jurisdiction  within  the  metropolitan  police  district  have  within  the 
metropolitan  police  district  by  virtue  of  this  Act."  But  the  power 
given  to  a  police  magistrate  by  the  18th  section  of  that  Act,  is  not  a 
power  given  to  **  any  two  justices"  by  virtue  of  that  Act :  and  there  are 
many  things  which  a  police  magistrate  sitting  alone  may  do  under 
that  Act,  which  two  justices  of  the  peace  could  not  do.  No  argument 
can  arise  upon  the  11  &  12  Yict.  c.  48,  s.  84 ;  for,  it  may  be  conceded, 
that,  under  that  provision,  the  Lord  Mayor  or  any  one  alderman 
sitting  at  the  Mansion  House  or  Guildhall,  may  do  all  that  could 
formerly  have  been  done  by  any  two  ordinary  justices  of  the  peace  for 
the  city.  The  8  &  4  Yict.  c.  84,  throughout,  carefully  distinguishes 
between  ''police  magistrates "  and  "justices  of  the  peace." 

r  495  ]  Byles,  Serjt.,  contra  : 

The  11  &  12  Yict.  c.  48,  s.  84,  it  is  conceded,  enables  the  Lord 
Mayor  of  London,  or  any  alderman,  sitting  at  the  Mansion  House 
or  Guildhall  justice-rooms,  to  do  alone  any  act  which  by  any  law 
now  in  force,  or  by  any  law  not  containing  any  express  enactment 
to  the  contrary  hereafter  to  be  made,  is  or  shall  be  directed  to  be 
done  by  more  than  one  justice.  The  question  is,  has  any  one  or 
more  justice  or  justices  of  the  peace  power  to  view  and  give 
possession  of  deserted  premises  by  warrant  directed  to  a  police 
constable  ?  All  these  statutes  for  the  regulation  of  the  police  and 
the  police  courts  must  be  read  together  as  forming  one  code. 
''  Where  there  are  different  statutes  in  pari  materia,  though  made 
at  different  times,  or  even  expired,  and  not  referring  to  each  other. 
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they  shall  be  taken  and  construed  together  as  one  system,  and  as  Edwabds 
explanatory  of  each  other : "  per  Lord  Mansfield,  in  Rex  v.  hodgks. 
Loxdaie  (i).  The  first  question  here  is,  what  is  meant  by  "  justices 
of  the  peace,"  in  the  8  &  4  Vict.  c.  84.  Construed  literally,  it 
clearly  includes  *' police  magistrates."  The  1st  section  of  the 
Metropolitan  Police  Act,  10  Geo.  IV.  c.  44,  impowers  the  Crown  to 
establish  a  new  police  office  in  the  city  of  Westminster,  and  to 
appoint  **  two  fit  persons  as  justices  of  the  peace  of  the  counties  of 
Middlesex,  Surrey,  Hertford,  Essex,  and  Kent,  and  of  all  liberties 
therein,  to  execute  the  duties  of  a  justice  of  the  peace  at  the  said 
office,  and  in  all  parts  of  those  several  counties,  and  the  liberties 
therein."  So,  the  2  &  8  Vict.  c.  71,  s.  1,  reciting  that  it  is 
expedient  to  amend  the  several  Acts  now  in  force  for  the  more 
effectual  administration  of  justice  in  the  office  of  a  ''justice  of  the 
peace"  in  the  several  police  offices  established  in  the  metropolis, 
enacts  "  that  the  several  police  courts  now  established  (naming 
them)  shall  be  continued,  and  that  the  several  persons  appointed 
to  execute  the  duties  of  a  justice  of  the  peace  *at  the  said  Courts,  [  '^496  ] 
shall  continue  to  execute  the  same  there,  and  shall  be  justices  of 
the  counties  of  Middlesex,  Surrey,  Kent,  Essex,  and  Hertfordshire, 
the  city  and  liberty  of  Westminster,  and  the  liberty  of  the  Tower 
of  London,  and  magistrates  of  the  said  Courts,  during  her  Majesty's 
pleasure."  When  the  Act  gives  power  to  justices  of  the  peace  to 
do  certain  acts,  it  gives  them  all  the  powers  that  any  justices  have. 

(Cbbsswell,  J. :  It  may  well  be  that  police  magistrates  have  all 
the  powers  of  justices  of  the  peace;  but  it  does  not  follow  that 
justices  of  the  peace  have  all  the  powers  of  police  magistrates.) 

The  true  meaning  of  the  6th  section  of  the  8  &  4  Vict.  c.  84,  is, 
that  any  two  justices  of  the  peace  having  jurisdiction  within  the 
metropolitan  police  district,  and  any  two  justices  of  the  peace  for 
the  city  of  London,  shall,  within  their  respective  jurisdictions, 
have  all  the  powers,  privileges,  and  duties  which  any  one  police 
magistrate  has,  while  sitting  by, — that  is,  under  the  authority 
of, — the  two  recited  Acts  of  2  &  8  Vict.  c.  47,  and  2  &  8  Vict.  c.  71. 
Taking  the  6th  and  15th  sections  of  the  8  &  4  Vict.  c.  84,  together, 
it  is  impossible  to  give  any  effect  to  their  language,  unless  it  is  held 
that  the  Legislature  intended  to  give  to  two  justices  in  each  of  the 
two  jurisdictions,  all  the  powers  conferred  by  that  Act  as  well  as 
by  the  two  Acts  therein  recited. 

(1)  1  Burr.  446,  448.     . 
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Edwards  Harcourt^  in  reply,  submitted,  that,  taking  the  whole  of  the 

Hoi^Bs.  statutes  together,  the  power  to  view  and  deliver  posBession  of 
deserted  premises  by  warrant  directed  to  a  police  constable,  was 
clearly  created  only  in  ease  of  the  police  magistrate,  and  was  not 
intended  to  be  conferred  upon  any  other  description  of  justice  of 
the  peace.  The  84th  section  of  the  11  &  12  Vict.  c.  48,  cannot 
have  the  effect  contended  for  on  the  other  side ;  for  that  would  be 
directly  in  the  teeth  of  the  88rd  section,  which  provides  that 
[  *4d7  ]  «  nothing  in  the  Act  contained  ^shall  alter  or  affect  in  any  manner 
whatsoever  any  of  the  powers,  provisions,  or  enactments  contained 
in  the  10  Geo.  IV.  c.  44,  2  &  8  Vict.  c.  47,  2  &  8  Vict.  c.  71,  and 
8  &  4  Vict.  c.  84." 

(Gresswell,  J. :  To  give  the  84th  section  the  effect  contended  for 
on  the  part  of  the  defendant,  would  not  necessarily  be  to  alter  or 
affect  any  of  the  powers,  provisions,  or  enactments  contained  in 
the  8  &  4  Vict.  c.  84 :  it  would  be  merely  to  superadd  to  it  that 
what  might  under  that  Act  be  done  by  two  justices,  may  now  be 
done  by  one  alone  sitting  at  the  places  named.) 

Jebvis,  Gh.  J. : 

1  am  of  opinion  that  this  rule  should  be  made  absolute ;  though 

I  much  regret,  that,  after  a  careful  consideration  of  the  several 
Acts  of  Parliament  to  which  our  attention  has  been  drawn,  I  feel 
compelled  to  arrive  at  that  conclusion.  Under  the  11  Geo.  II. 
c.  19,  s.  16,  and  57  Geo.  UI.  c.  52,  where  premises  were  deserted, 
and  there  was  no  sufficient  distress  thereon  to  satisfy  the  arrears 
of  rent,  two  magistrates,  upon  personal  view  of  the  premises,  and 
upon  evidence  of  the  arrears  of  rent,  were  impowered  to  put  the 
landlord  in  possession.  So  stood  the  law  down  to  the  8  &  4  Vict, 
c.  84,  the  18th  section  of  which  enables  a  police  magistrate  to  do 
this  by  means  of  a  warrant  directed  to  a  police  constable,  instead 
of  going  in  person.  Many  reasons  might  be  suggested  for  not 
Tequiring  a  police  magistrate  to  go  himself  to  view  the  premises : 
he  is  required  by  the  2  &  8  Vict.  c.  71,  s.  12,  to  be  in  attendance 
all  day  at  his  Gourt.  The  question  is,  whether  there  is  any 
provision  which  gives  the  like  power  to  an  alderman, — a  justice  of 
the  peace  for  the  city  of  London, — sitting  at  the  justice-room  at 
Guildhall.  The  clauses  relied  on  by  the  defendant  are  the 
6th  and  16th  of  the  8  &  4  Vict.  c.  84,  and  the  84th  of  the 

II  &  12  Vict.  c.  48.    Now,  I  do  not  agree  with  Mr,  Harcourt  in 
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the  inference  *  which  he  draws  from  the  conclusion  of  the  88rd  Edwabds 
section  of  the  last-mentioned  Act, — "that  nothing  in  this  Act  hodgks. 
contained  shall  alter  or  affect  in  any  manner  whatsoever  any  of  L  ^9^  ] 
the  powers,  provisions,  or  enactments  contained  in  the  10  Geo.  IV. 
c.  44,  2  &  8  Vict.  c.  47,  2  &  3  Vict.  c.  71,  and  3  &  4  Vict.  c.  84." 
Enabling  one  justice  to  exercise  the  powers  which,  under  the 
8  &  4  Vict.  c.  84,  required  the  concurrence  of  two,  would  not  be 
altering  or  affecting  any  of  the  powers  or  provisions  of  that  Act. 
But  I  think  power  is  not  given  by  the  8  &  4  Vict.  c.  84,  to  any  two 
justices  of  the  peace  to  do  what  one  police  magistrate  is  empowered 
to  do  by  the  18th  section,  viz.  view  and  give  possession  of  deserted 
premises  by  means  of  a  warrant  directed  to  a  police  constable. 
The  15th  section  may  be  disposed  of  in  a  word :  two  justices  of  the 
peace  for  the  city  of  London, — or  two  aldermen, — are  thereby 
empowered,  within  the  city  of  London  and  the  liberties  thereof,  to 
do  all  that  any  two  justices  of  the  peace  having  jurisdiction  within 
the  metropolitan  police  district  may  do  within  the  metropolitan 
police  district  by  virtue  of  that  Act :  but  the  power  now  in  question 
is  not  one  which  is  conferred  by  any  clause  in  the  Act  upon  any 
two  justices  of  the  peace  having  jurisdiction  within  the  metropolitan 
police  district.  The  Act  throughout  draws  a  marked  distinction 
between  police  magistrates  and  justices  of  the  peace.  It  does  not 
follow  that  because  a  police  magistrate  is  a  justice  of  the  peace, 
one  who  fills  the  latter  character  must  necessarily  be  clothed  with 
all  the  powers  of  the  former.  That  reduces  the  question  to  what 
is  the  meaning  of  the  6th  section  of  the  8  &  4  Vict.  c.  84.  That 
section  enacts  that  "any  two  justices  of  the  peace  having  juris- 
diction within  the  metropolitan  police  district  shall  have,  while 
sitting  together  publicly  in  the  Court  or  room  used  for  holding 
Special  or  Petty  Sessions  of  the  peace  in  any  part  of  the  said 
district  within  the  limits  of  their  commission,  ^except  in  the  [  *499  ] 
divisions  to  be  assigned  to  the  police  courts  already  established, 
and  any  two  justices  of  the  peace  for  the  city  of  London  and  the 
liberties  thereof,  shall  within  the  said  city  of  London  and  the 
liberties  thereof  have  all  the  powers,  privileges,  and  duties  which 
any  one  magistrate  of  the  said  police  courts  has  while  sitting  in 
one  of  the  said  Courts  by  the  two  recited  Acts  of  the  last  Session  of 
Parliament  (2  &  8  Vict.  c.  47,  and  2  &  8  Vict.  c.  71),  or  either  of 
them :  Provided  always,  that,  whenever  a  new  police  court  shall 
have  been  established  within  the  metropolitan  police  district,  and 
a  division  assigned  to  such  Court  as  aforesaid,  such  justices  shall  not 
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EDWABD8  act  in  that  division  in  the  execution  of  the  two  said  Acts,  or  either 
HoDaEs.  of  them,  elsewhere  than  at  such  Court ;  and  that,  at  any  police  court 
at  which  the  regular  attendance  of  a  police  magistrate  shall  have 
been  ordered  by  her  Majesty,  as  hereinbefore  (s.  2)  provided,  the 
police  magistrate  while  present  in  such  Court  shall  act  as  the  sole 
magistrate  thereof."  My  brother  Byles  suggests  that  the  true 
meaning  of  that  section  is,  that  any  two  justices  of  the  peace  having 
jurisdiction  within  the  metropolitan  police  district,  and  any  two 
justices  of  the  peace  for  the  city  of  London,  shall,  within  their  respec- 
tive jurisdictions,  have  all  the  powers,  privileges,  and  duties  which 
any  one  police  magistrate  has,  while  sitting  by  the  two  recited  Acts 
of  2  &  8  Vict.  cc.  47,  71.  It  is,  however,  contrary  to  the  fair  and 
ordinary  meaning  of  the  words  to  say  that  a  magistrate  sits  ''  by  "  an 
Act  of  Parliament.  The  mean ing  clearly  is,  that  the  two  justices  shall 
have  all  powers  which  the  police  magistrate  has  while  sitting  in  Court 
and  acting  in  the  execution  of  the  two  recited  Acts.  This  is  manifest 
from  the  language  of  the  proviso.  It  seems  to  me,  therefore,  that 
there  is  nothing  to  confer  upon  one  alderman  sitting  at  the  justice- 
[  •soo  ]  room  at  Guildhall  the  power  which  is  conferred  by  the  18th  *8ection 
of  the  8  &  4  Yict.  o.  84,  upon  a  police  magistrate  while  sitting  in  a 
police  court,  and  that  consequently  the  rule  must  be  made  absolute. 

Maule,  J. : 

I  entirely  concur  in  the  opinion  expressed  by  my  Lobd  Chibf 
Justice,  and  do  not  think  it  necessary  to  add  anything. 

Crbsswell,  J. : 

I  am  entirely  of  the  same  opinion.  After  a  careful  consideration 
of  all  the  various  clauses  to  which  our  attention  has  been  culled, 
the  question  at  last  turns  upon  the  construction  of  the  6th  section 
of  the  8  &  4  Yict.  c.  84.  I  think  the  view  taken  of  it  by  the  Lord 
Chief  Justice  is  clearly  correct, 

Williams,  J.: 

I  also  entirely  concur  in  the  opinion  expressed  by  the  Lord 

Chief  Justice:  and  I  think  that,  even  if  the  6th  section  of  the 

8  &  4  Vict.  c.  84,  were  capable  of  the  construction  contended  for 

by  my  brother  Byles,  it  would  not  help  him;  for,  that  section 

speaks  only  of  the  powers  and  privileges  which  the  police  magistrate 

has,  and  the  power  now  in  question  is  one  which  then  remained  to 

be  conferred  upon  the  police  magistrate. 

Ride  absolute. 
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BORTHWICK  V.  WALTON  (1).  1855. 

(15  C.  B.  601—51 1 ;  S.  C.  3  C.  L.  R.  364  ;  24  L,  J.  C.  P.  83  ;  1  Jiir.  N.  S.  142 ;        -^^2. 
3  W.  E.  203 ;  24  L.  T.  O.  S.  271.)  [  601  ] 

A. ,  carrying  on  business  in  Manchester,  by  his  ti-aveller  sold  goods  to  B. 
at  Oxford,  which  goods  were  to  be  forwarded  in  the  usual  way,  viz.,  by  the 
London  and  North- Western  Railway.  The  goods  were  accordingly  packed 
and  sent  by  A.  to  the  railway  station  at  Manchester,  addressed  to  B.  at 
Oxford :  Held,  that,  as  the  order  for  the  goods  was  received  at  Oxford,  the 
"whole  cause  of  action"  did  not  arise  in  Manchester,  so  as  to  give  the 
county  court  there  jurisdiction  to  try  it,  under  the  9  &  10  Vict  a  95,  s.  60. 

This  was  an  appeal  against  the  decision  of  the  Judge  of  the 
County  Court  of  Lancashire  holden  at  Manchester. 

The  summons  was  a  summons  out  of  the  district  granted  by  the 
Judge  of  the  above-mentioned  county  court  on  the  20th  of  October, 
1854,  stating  that  it  was  issued  by  leave  of  the  Court. 

The  action  was  brought  to  recover  the  sum  of  87Z.  88.  4d. ;  and 
the  particulars  annexed  to  the  summons  showed  that  the  cause  of 
action  alleged  was,  for  goods  sold  and  delivered  by  the  plaintiffs 
(the  respondents)  to  the  defendants  (the  appellants)  to  that  amount. 

The  cause  came  on  to  be  tried  before  the  Judge  of  the  county 
court  in  Manchester,  on  the  return  of  the  said  summons  on  the 
15th  of  November,  1854:  and,  upon  such  trial,  the  plaintiffs 
appeared  by  their  attorney,  and  Elliott,  one  of  the  defendants, 
appeared  by  counsel. 

The  plaintiffs  had  for  a  long  time  carried  on  the  business  of 
general  Manchester  warehousemen,  and  have  no  other  place  of 
business  than  at  Manchester;  and  the  defendants  have  both 
resided  at  Oxford,  carrying  on  business  there. 

It  was  proved  on  the  trial,  that,  in  the  month  of  March  last,  a 
Mr.  John  Walton,  one  of  the  plaintiffs,  was  at  Oxford,  on  his  usual 
rounds  soliciting  orders,  and  then  and  there  a  verbal  order  for  the 
goods  the  price  and  value  of  which  this  action  was  brought  to 
recover,  was  given  by  Thomas  Borthwick  to,  and  received  by,  the 
said  John  Walton  for  the  plaintiffs,  with  a  direction  that  the  same 
should  be  sent  in  the  usual  way,  which  had  ^always  been  by  the  [  *o02  ] 
London  and  North-Western  Railway;  and  that,  in  pursuance  of 
such  order,  which  was  communicated  by  the  said  John  Walton  to 
the  plaintiffs'  house  at  Manchester,  the  goods  so  ordered  were  sent 
by  the  plaintiffs  by  railway  from  Manchester,  from  a  station  within 

(1)  See  now  s.  74  of  the  County      action    or   claim  wholly  or  in   part 
Courts  Act,  1888,  "in  the  Court  in      arose."— J.  G.  P. 
the  district    of   which  the  cause  of 
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BoBTHwicK  the  jurisdiction  of  the  said  Court,  to  Oxford,  within  the  jurisdiction 
Walton,  of  the  said  County  Court  of  Oxford  holden  at  Oxford,  addressed  to 
Borthwiek  &  Co. :  and  it  was  contended  on  the  part  of  the  defen- 
dant Elliott,  that,  as  the  order  for  the  goods  in  question  was  given 
to  and  received  by  the  plaintiffs  at  Oxford,  within  the  jurisdiction 
of  the  said  County  Court  of  Oxford  holden  at  Oxford,  and  not  at  any 
place  within  the  jurisdiction  of  the  county  court  in  which  the 
plaint  was  issued  and  trial  had,  and  as  it  was  in  consequence  of 
such  order  that  the  goods  in  question  were  sent  by  the  plaintiffs, 
the  whole  cause  of  action  did  not  arise  within  the  jurisdiction  of  the 
last-mentioned  Court ;  and  it  was  objected  that  the  whole  cause  of 
action  should  have  arisen  within  the  jurisdiction  of  the  said  Court, 
to  give  the  said  Court  jurisdiction  either  to  give  leave  for  the 
issuing  of  the  said  summons  or  proceeding  in  the  said  cause. 

On  the  part  of  the  plaintiffs,  it  was  in  answer  contended  that  the 
said  order  for  the  said  goods,  being  a  verbal  order,  did  not  consti- 
tute the  cause  of  action ;  but,  as  the  goods  were  delivered,  in  pur- 
suance of  the  said  order,  from  the  plaintiffs'  warehouse  to  the 
Railway  Company  within  the  district  of  the  said  Court,  the  cause  of 
action  arose  within  the  jurisdiction  of  the  said  Court. 

The  learned  Judge  held,  in  point  of  law,  that  the  delivery  of  the 
goods  in  question  to  the  Railway  Company,  addressed  as  aforesaid, 
was  a  delivery  to  the  defendants;  and,  as  the  said  delivery  took 
place  within  the  district  of  the  said  Court,  he  had  full  jurisdiction 
[  *503  ]  to  hear  the  *said  cause,  and  determine  the  same,  notwithstanding 
the  said  order  was  given  to,  and  received  by,  the  plaintiffs  within 
the  jurisdiction  of  the  said  county  court  holden  at  Oxford  :  and  he 
accordingly  proceeded  to  determine  the  said  cause,  and  gave  judgment 
for  the  plaintiffs  for  the  full  amount  claimed,  with  costs ;  and  an  order 
was  thereupon  made  under  the  seal  of  the  said  Court  accordingly. 

The  question  for  the  opinion  of  this  Court  was.  Whether,  under 
the  circumstances  above  stated,  the  cause  of  action  did  arise  within 
the  jurisdiction  of  the  said  County  Court  of  Lancashire  holden  at 
Manchester ;  and,  if  it  did,  then  the  judgment  for  the  plaintiffs  was 
to  stand  :  but,  if  it  did  not,  then  the  said  judgment  for  the  plaintiffs 
was  to  be  set  aside,  and  a  nonsuit  or  a  verdict  or  judgment  for  the 
defendants,  or  either  of  them,  as  the  Court  should  direct,  should  be 
entered  in  lieu  thereof. 

Onjits,  for  the  appellants : 
The  60th  section  of  the  9  &  10  Vict.  c.  95,  upon  which  this  question 
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arises,  enacts  that  the  sammons  ''  may  issue  in  any  district  in    Bobthwick 
which  the  defendant  or  one  of  the  defendants  shall  dwell  or  carry     walton. 
on  his  business  at  the  time  of  the  action  *broiight,  or,  by  leave  of       [  *504  ] 
the  Court  for  the  district  in  which  the  defendant  or  one  of  the 
defendants  shall  have  dwelt  or  carried  on  his  business  at  some  time 
within  six  calendar  months  next  before  the  time  of  the  action 
brought,  or  in  which  the  cause  of  action  arose,  such  summons  may 
issue  in  either  of  such  last-mentioned  Courts."    It  has  repeatedly 
been  held  that  "  the  cause  of  action  "  here,  means  "  the  whole 
cause  of  action."    In  the  present  case,  the  order,  which  was  a 
material  part  of  the  cause  of  action,  was  given  at  Oxford. 

(Cbebswell,  J.:  The  cause  of  action  was,  the  delivery  of  the 
goods  at  the  railway-station  at  Manchester :  part  of  the  evidence, 
no  doubt,  would  be  the  order.) 

The  plaintiffs  would  be  bound  to  allege  and  to  prove  a  request. 
[He  cited  Buckley  v.  Harm  (i),  Wilde  v.  Sheridan  (2),  Betteley  v. 
Buck  (3)  and  Huth  v.  Longi^).'] 

(Maulb,  J. :  Tou  contend  that  the  plaintiff  cannot  sue  in  the       [  505  ] 
place  where  he  performed  the  contract,  if  part  of  the  contract  is 
entered  into  in  another  place.) 

[He  cited  In  re  WaUh  (6),  Barnes  v.  Marshall  (6)  and  Be  Fuller  (7).] 

That  the  order  is  an  essential  part  of  the  cause  of  action,  is  clear       [  sot  ] 

from  Smith  v.  Bolt  (a).    Here,  the  order  given  at  Oxford  was  an 

essential  part  of  the  cause  of  action :  but  for  that,  there  would  have 

been  no  cause  of  action  at  all :  it  was  the  very  foundation  of  the 

cause  of  action. 

(Maule,  J. :  A  thing  may  be  the  foundation  of  a  cause  of  action 
without  being  part  of  it.) 

The  128th  section,  which  gives  concurrent  jurisdiction,  shows  that 
the  Legislature  intended  the  whole  cause  of  action,  when  dealing 
with  summonses  to  be  issued  against  persons  residing  out  of  the 
jurisdiction :  see  Ghislin  v.  Deen  (9).  The  object  of  the  Legislature 
evidently  was,  to  save  expense  to  parties:  it  was  never  intended 

(1)  82  R.  R  553  (6  Ex.  43).  (6)  21  L.  J,  a  B.  388. 

(2)  21  L.  J.  a  B.  260.  (7)  95  E.  E.  707  (2  EL  &  Bl.  573). 

(3)  13  Jur.  368.  (8)  9  Car.  &  P.  696. 

(4)  19  L.  J.  Q.  B.  325.  (9)  13  Jur.  82. 

(5)  93  B.  R  192  (1  EL  &  BL  383). 

B.B. — ^VOL.  0.  80 
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BoBTHwiGK  that  the  60th  section  should  apply  to  the  case  of  a  contract  for  the 
sale  of  goods  entered  into  in  one  part  of  the  kingdom,  and  perfected 
by  delivery  at  another  and  distant  part. 


Walton. 


Aapland^  for  the  respondents : 
[  •508  ]  The  60th  section  *must  be  read  in  connection  with  the  128th 

and  129th  :  and,  so  reading  it,  it  manifestly  means,  not  the  whole 
cause  of  action  in  the  sense  contended  for  on  the  other  side,  but 
such  cause  of  action  as  entitles  the  plaintiff  to  recover. 

(Maule,  J. :  Was  not  the  giving  of  the  order  for  the  goods  a  part 
of  the  cause  of  action  ?) 

Not  for  the  purpose  of  s.  60 :  it  is  part  of  the  foundation,  but  not  of 
the  cause  of  action. 

(Maule,  J. :  The  Judge  of  the  county  court  seems  to  have  thought 
that  the  order,  being  a  mere  verbal  order,  had  nothing  to  do  with 
the  case.  Now,  it  seems  to  the  Court,  and  probably  to  you  also, 
that,  whether  the  order  was  written  or  verbal  makes  no  difference. 
But  you  say,  that,  suppose  there  had  been  a  contract  in  writing  at 
Oxford,  and  the  plaintiffs  performed  their  part  of  it,  viz.  by  the 
delivery  of  the  goods,  at  Manchester,  the  whole  cause  of  action 
would  arise  in  the  latter  place.) 

It  is  not  intended  to  carry  the  argument  quite  so  far  as  that.  But 
there  are  two  or  three  cases  which  seem  to  show  that  the  cause  of 
action  arises  in  the  place  where  the  goods  are  delivered.  Thus,  in 
Copeland  v.  Lewis  (i)  the  defendant,  who  resided  at  Aberystwith,  in 
Cardiganshire,  gave  an  order  to  the  traveller  of  the  plaintiffs  (who 
were  dealers  in  London)  at  Aberystwith  for  a  chest  of  tea :  nothing 
was  said  as  to  the  place  of  delivery,  but  the  tea  was  in  fact  delivered 
by  the  plaintiffs  to  a  carrier  in  London,  to  be  conveyed  to  the 
defendant.  Jervis,  for  the  plaintiff,  contended  that  the  cause  of 
[  ♦509  ]  action  arose  in  *London,  where  the  goods  were  delivered ;  and  he 
referred  to  Harwood  v.  Lester  (2).     *     *     * 

(Crbsswell,  J. :  It  would  rather  seem  that  there  was  no  delivery 
to  the  defendant  at  all  there,  until  the  goods  reached  Aberystwith.) 

It  was  assumed  that  a  delivery  to  the  carrier  in  London  was  a 
delivery  to  the  defendant.    In  Huxham  v.  Smith  (3)  it  was  ruled  by 

(1)  2  Stark,  N.  P.  C.  33.  (3)  11  E.  B.  651  (2  Oamp.  21), 

(2)  3  Bos.  &  P.  617. 
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Lord  Ellbnborough,  that,  if  a  merchant  abroad  orders  goods  of  a.  borthwiok: 
shopkeeper  within  the  city  of  London,  to  be  put  on  board  a  ship,     waltok. 
lying  beyond  the  limits  of  the  city,  and  the  'shopkeeper  sends  them 
from  his  shop  to  be  shipped  in  pursaance  of  the  order,  the  price  of. 
the  goods  may  be  sued  for  in  the  mayor's  court,  as.  a  d^bt  arising, 
within  the  city.  .  »       . 

(Cresswell,  J.:  In  that  case,  as  well  as  in  HarwoocLv.  Lester y' 
the  order  was  received  in  London.  Here,  the  order  was  received' at 
Oxford* 

Maulb,  J. :  Under  the  old  county  court  system,  the  whole  cause 
of  ^action  must  have  arisen  within  the  juriiBdiction.    Would  the '     [  *^^^  ] 
order  be  no  part  of  the  cause  of  action  ?) 

In  Emery  v.  JSartlett  (1)  it  was  held,  that,  in  an  ifcction  in  ^an  inferior, 
Court,  by  the  payee  of  a  note  against  the  maker,  though  the  djBclara-s 
tion  states  that  the  npte  was  made  for  value  received,  it  need  not 
state  that  the  value  was  received  within  the  jurisdiction  of  the 
inferior  Court :  nor,  in  an  action  in  an  inferior  Court  upon  an 
account  stated,  need  it  be  alleged  that  the  sums  in  arrear  concerning 
which  the  parties  accounted  were  in  arrear  within  the  jurisdiction 
of  the  inferior  Court. 

(Maulb,  J. :  Suppose  there  was  the  most  ample  proof  of  the 
delivery  of  the  goods  to  the  defendants  at  Manchester,  you  must 
still  have  evidence  of  the  order.) 

Griffits  was  not  called  upon  to  reply. 

Jervis,  Ch.  J. : 

It  has  been  decided  over  and  over  again  that  the  ^' cause  of 
action  "  in  the  9  &  10  Vict.  c.  95,  s.  60,  means  "  the  whole  cause  of 
action."  I  therefore  think  the  county  court  Judge  in  this  case  was 
wrong  in  assuming  jurisdiction.  The  whole  cause  of  action  clearly 
did  not  arise  in  Manchester.  The  mere  delivery  of  the  goods  at 
the  railway-station  there  was  not  enough:  the  plaintiffs  were 
bound  further  to  prove  the  order ;  and  that  was  given  and  received 
at  Oxford.     The  appeal,  therefore,  must  be  allowed. 

Maulb,  J. : 

I  also  think  that  there  should  be  a  nonsuit  in  this  case,  on  the 
(1)  2  Ld,  Bay,  1555  ;  2  Str.  827. 
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BoBTuwioK  ground  stated  by  the  Lord  Ghibf  Jubticb.  Upon  the  critical  con- 
walton.  struction  of  the  words  of  the  60th  section,  as  well  as  npon  the  spirit 
of  the  enactment,  I  think  it  clearly  means  the  whole  cause  of 
action.  And  there  is  good  reason  for  this.  A  defendant  is  liable 
to  be  sued  in  the  place  where  he  resides,  and  where  the  whole 
[  *5ii  ]  contract  or  cause  of  action  arises.  *That  is  a  thing  which  he  can 
and  is  bound  to  take  notice  of :  and  it  is  convenient.  The  words 
of  the  section  are  plain  and  simple.  When  the  Legislature  meant 
to  deal  with  a  part  of  the  cause  of  action, — as  in  s.  128, — they 
knew  how  to  express  themselves.  I  think  we  are  bound  by  the 
decisions  of  the  Courts  of  Queen's  Bench  and  Exchequer  to  which 
we  have  been  referred ;  and  more  especially  by  the  cases  of  Buckley  v. 
Hann  (i)  and  Re  FtUler{2),  in  which  latter  case,  the  Court  of  Queen's 
Bench  thought  the  letters  of  administration  an  essential  part  of 
the  cause  of  action.  Everything  that  is  requisite  to  show  the 
action  to  be  maintainable,  is  part  of  the  cause  of  action. 

Cbbsswbll,  J.,  and  Williams,  J.,  concurred. 

_  Judgment  of  noMuU. 

1866.  BOWES  V.   LOBD   RAVENSWOETH. 

Jan^.        ^j .  ^  ^  512—523  ;  S.  0.  24  L.  J.  C.  P.  73  ;  3  W.  R  241 ;  24  L.  T.  0.  8.  267.) 
[  612  ]  B}'  an  Inclosure  Act,  reciting  that  the  defendant  was  lord  of  the  manors 

of  A.  and  B.,  it  was  enacted  that  nothing  therein  contained  should  be 
construed  to  defeat  or  prejudice  his  rights  as  such  lord  ;  but  that  the  lord, 
his  heirs  and  assigns,  should  hold  and  enjoy  all  manorial  rights,  and  also 
all  mines,  minerals,  and  quarries,  &c.,  belonging  to  the  said  manors,  in  as 
full  and  ample  a  manner  as  if  the  Act  had  not  been  made  ;  '*  and  also  fuU 
and  free  liberty  at  all  times  hereafter  of  making,  &c.,  and  of  granting  to 
any  other  person  or  persons  any  waggon-ways  or  other  ways  in,  over,  or 
along  the  commons  or  waste  land  (intended  to  be  allotted  and  inclosed),  and 
to  do  every  other  act  now  in  use,  or  which  shall  hereafter  be  used  or 
invented,  which  shall  be  necessary  to  be  done  for  the  purpose  of  winning, 
working,  leading,  and  carrying  away  the  said  mines,  minerals,  and  quarries 
within  and  under  the  said  last-mentioned  commons,  &c. ;  and  also  for 
the  leading,  carrying,  and  conveying  the  coals  and  the  produce  of  any  other 
mines  and  minerals  from  or  under  any  other  lands  and  grounds  whatsoever  : " 
Held,  that  the  words  "produce  of  any  other  mines  and  minerals"  did 
not  mean  the  produce  of  mines  and  minerals  other  than  coals,  but  the 
produce  of  mines  and  minerals  other  than  the  *' mines,  minerals,  and 
quarries  '*  before  mentioned  ;  and,  consequently,  that  the  defendant  had  a 
right  to  use  a  railway  constructed  by  him  under  the  power  so  given  to 
him,  for  the  purpose  of  carrying  coke,  such  coke  not  being  made  from  coal 
worked  out  of  the  waste  which  was  the  subject  of  the  inclosure. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendant 
for  the  purpose  of  trying  a  right  of  way  claimed  by  the  defendant 
(1)  82  R  B.  553  (6  Ex.  43).  (2)  95  R  R  707  (2  El,  &  Bl.  573). 
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for  the  conveying  of  coke  over  the  plaintiff's  land ;  and,  by  consent 
of  the  parties,  and  by  order  of  Maule,  J.,  made  on  the  8th  of  Novem- 
ber, 1854,  according  to  the  Common  Law  Procedure  Act,  1852,  the 
following  case  was  stated  for  the  opinion  of  the  Court : 

The  piece  of  land  over  which  the  defendant  claims  a  right  of  way 
to  carry  coke,  is  in  the  possession  of  the  plaintiff,  and  is  in  Black- 
bnrn  Fell,  and  parcel  of  the  manor  of  Hecton  otherwise  Ayton,  and 
Bavensworth  otherwise  Lamesley,  in  the  county  of  Durham,  and 
was  formerly  part  of  a  common  or  waste  land  called  Blackburn  Fell, 
since  inclosed  in  pursuance  of  an  Act  of  Parliament  passed  in  the 
41  Geo.  III.  (o.  cxliv.),  intituled  ''An  Act  for  dividing,  allotting, 
and  inclosing  certain  commons  and  other  commonable  lands  in 
the  parochial  chapelries  of  Lamesley  and  Tanfield,  or  one  of  them, 
in  the  county  of  Durham,"  a  copy  of  which  accompanied  the  case. 

By  the  award  of  the  Commissioners  appointed  and  ^acting  under 
that  Act,  dated  the  18th  of  March,  1818,  the  said  piece  of  land  was 
allotted  to  the  Bt.  Hon.  John  Bowes,  Earl  of  Strathmore  (from  whom 
the  plaintiff  derives  his  title),  in  full  of  his  proportion  and  interest 
in  the  commons  wherein  he  was  entitled  to  right  of  common. 

By  the  same  award,  an  allotment  was  made  to  the  defendant 
(then  Sir  Thomas  Henry  Liddell),  as  lord  of  the  manors  of  Ayton 
and  Bavensworth,  in  the  following  terms :  "  We  do  hereby  set  out, 
allot,  appoint,  and  award  unto  and  for  the  said  Sir  Thomas  Henry 
Liddell,  Bart.,  and  his  successors,  as  lord  of  the  manor  of  Hecton 
otherwise  Ayton,  and  Bavensworth  otherwise  Lamesley,  in  full 
compensation  and  satisfaction  of  his  and  their  right  and  interest  of, 
in,  and  to  the  soil  of  the  said  common,  moors,  or  tracts  of  waste 
land,  and  for  his  consent  to  the  said  division,  allotments,  and 
inclosure,  one  full  sixteenth  part  in  value  (quantity,  quality,  and 
situation  considered)  of  and  in  the  commons,  moors,  or  tracts  of 
waste  land  called  Blackburn  Fell,  Burden  Moor,  Headley  Fell,  and 
Beamish  East  Moor,  otherwise  part  of  Blackburn  Fell,  respectively^ 
112a.  2r.  12p.  of  land  in  one  entire  plot,  as  the  same  is  now  staked 
and  set  out  by  stakes  and  land-marks,  situate  on  the  said  Blackburn 
FeU." 

The  following  clause  in  the  said  Act  (s.  40)  bears  on  the  present 
case :  ''  Provided  always,  and  be  it  further  enacted,  that  nothing  in 
this  Act  contained  shall  be  construed  or  adjudged  to  defeat,  lessen, 
or  prejudice  the  right,  title,  or  interest-  of  the  said  Sir  Thomas 
Henry  Liddell,  as  lord  of  the  manors  of  Hecton  otherwise  Ayton, 
and  Bavensworth  otherwise  Lamesley,  his  heirs  or  assigns,  or  any 
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of  them,  of,  in,  and  to  the  seignory  and  royalties  incident  and 
belonging  to  the  said  manors ;  but  that  the  lord  of  the  said  manors, 
his  heirs  and  assigns,  shall  and  may,  from  time  to  time,  and  at 
all  times  ^hereafter,  hold  and  enjoy  all  courts,  perquisites,  and 
profits  of  courts,  and  services,  and. all  yearly  and  other  rents  and 
acknowledgments  reserved  and  usually  paid,  and  which  are  due 
and  demandable  for  all,  any,  or  every  of  the  hoidses,  buildings, 
cottages,  intacks,  or  inclosiires  now  built,  made,  being,  or  standing 
in  or  upon  the  said  commons,  moors,  or  tracts  of  waste  land,  or  the 
boundaries  thereof,  or  in  or  upon  any  ground  formerly  part  of  the 
said  commons,  moots,  or  tracts  of  waste  land  now  held  or  enjoyed 
in  severalty,  and  which  heretofore  had  been,  or  which  ought  to  be 
paid,  made,  or  performed  by  the  owners  or  possessors  for  the  time 
being  of  such  houses,  buildings,  or  cottages,  or  of  any  of  the  intacks 
or  inclosures  heretofore  parcel  of  the  said  commons,  moors,  or  tracts 
of  waste  land,  and  now  held  and  enjoyed  in  severalty ;  and  also  all 
waifs,  strays,  estrays,  mines,  minerals,  and  quarries,  and  all  royal- 
ties,  jurisdictions,  matters,  and  things  whatsoever  to  the  said  manor 
of  Hecton  otherwise  Ayton,  and  Ravensworth  otherwise  Lamesley, 
incident,  belonging)  or  appertaining  (other  than  and  except  such 
'common  right  as  could  or  might  be  claimed  by  him  or  them  as 
owner  or  owneirs  of  the  soil  and  inheritance  of  the  said  commons, 
moors,  or  tracts  of  waste  land  called  Blackburn  Fell  and  Burdon 
Moor,  and  other  than  and  except  the  coal-mines  and  seams  of  coal 
within  and  under  that  part  of  the  said  commons,  moors,  or  tracts 
of  waste  land  called  Blackburn  Fell),  in  as  full,  ample  and  beneficial 
a  manner  to  all  intents  and  purposes,  as  he  or  they  could  or  might 
have  enjoyed  the  same  if  this  Act  had  not  been  made;  and  also 
full  and  free  liberty  at  all  times  hereafter  of  making,  laying, 
•repairing,  and  ueing,  and  of  granting  to  any  other  person  or 
persons,  any  waggon-way  or  waggon-ways,  or  other  way  or  ways 
.whatsoever,  in,  through,  over,  or  along  the  said  commons,  moors, 
or  tracts  of  waste  land  called  Blackburn  Fell  and  Burdon  Moor, 
and  in,  through,  over  ^and  along  the  said  town  fields  and  stinted 
pasture,  called  Bavensworth  Four  Fields,  and  Bavensworth  South 
Pasture,  or  any  part  thereof,  and,  for  that  purpose,  to  take  away 
and  remove  so  much  of  any  hedges,  fences,  or  other  obstructions 
thereon,  and  to  do  every  act  either  now  in  use  or  which  shall  here- 
after be  used  or  invented,  which  shall  be  necessary  to  be  done  for 
the  purpose  of  winning,  working,  leading,  and  carrying  away  the 
said  mines,  minerals,  and  quarries  within  and  under  the  said  last- 
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mentioned  commons,  moors,  or  tracts  of  waste  land,  and  town  fields 
and  stinted  pasture  respectively  (other  than  and  except  as  afore- 
said) ;  and  also  for  the  leading,  carrying,  and  conveying  the  coals, 
and  the  produce  of  any  other  mines  and  minerals,  from  or  under 
any  other  lands  and  grounds  whatsoever, — he,  the  said  Sir  Thomas 
Henry  Liddell,  or  his  lessees  or  assigns,  or  the  person  or  persons 
using  and  enjoying  such  liberties  and  privileges,  making  and  paying 
such  satisfaction  for  damage  and  spoil  of  ground,  as  hereinafter  is 
mentioned." 

Under  the  powers  and  reservations  contained  in  the  above  clause, 
the  defendant  had  lately, — within  the  last  two  years, — constructed 
a  railway  over  that  part  of  Blackburn  Fell  which  was  allotted  to 
the  Earl  of  Strathmore  as  before  mentioned;  and  the  defendant 
had  used  the  said  railway  for  the  purpose  of  carrying  and  conveying 
coal  along  the  same.  His  right  to  do  so  is  not  in  dispute.  But 
he  has  used,  and  claims  the  right  of  using,  the  said  railway  for  the 
purpose  of  carrying  and  conveying  coke  along  it, — such  coke  not 
being  made  from  coal  worked  out  of  Blackburn  Fell,  and  being 
carried  and  conveyed  for  the  purpose  of  sale  and  shipment  in  the 
river  Tyne.     The  plaintiff  disputes  the  right  so  claimed. 

The  question  for  the  opinion  of  the  Court,  is,  whether,  under 
the  facts  stated,  the  defendant  has  such  right  to  carry  coke  along 
the  said  railway. 

BramweU  (with  whom  was  F.  WiUiams),  for  the  plaintiff : 

The  liberty  reserved  or  granted  to  the  defendant  by  the  Inclosure 
Act  of  41  Geo.  III.  c.  cxliv.  s.  40,  of  making  and  using,  and  of 
granting  to  any  other  person,  any  waggon-way  or  other  way  what- 
soever over  the  lands  called  Blackburn  Fell,  for  the  purpose  of 
winning,  working,  leading,  and  carrying  away  the  mines,  minerals, 
and  quarries  within  and  under  certain  lands  therein  mentioned,  and 
also  for  leading,  carrying,  and  conveying  the  coals  and  the  produce 
of  any  other  mines  and  minerals  from  and  under  any  other  lands 
and  grounds  whatsoever,  does  not,  it  is  submitted,  confer  on  the 
defendant  the  right  of  carrying,  or  of  authorising  the  carrying, 
coke  over  the  lands  called  Blackburn  Fell.  The  uncontroverted 
facts  of  the  case  are  these :  By  the  award  of  the  Commissioners 
under  the  Lamesley  and  Tanfield  Inclosure  Act,  certain  portions  of 
common  land  were  allotted  to  the  defendant  as  lord  of  the  manor, 
and  also  to  those  under  whom  the  plaintiff  claims, — the  Act  reserv- 
ing to  Lord  Bavensworth  two  separate  rights;  one,  the  right  of 
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Bowies  taking  mines  and  minerals ;  the  other,  a  right  to  make  or  grant 
LoBD  ways  over  the  land  for  the  purpose  of  carrying  away  the  said  mines 
w^Bra^  or  minerals,  "  and  also  for  the  purpose  of  leading,  carrying,  and  con- 
veying the  coals  and  the  produce  of  any  other  mines  and  minerals 
from  or  under  any  other  lands  and  grounds  whatsoever."  The 
question  is,  whether  the  Act  gave  the  defendant  a  right  to  carry 
coke, — ^in  other  words,  whether  **  coke  **  is  "coal?  " 

(Gbbsswbll,  J. :  The  words  are,  "  the  coals,  and  the  produce 
of  any  other  mines  and  minerals."  Gould  he  have  carried 
limestone?) 

That  would  be  the  produce  of  another  "  mine." 

(Jebvis,  Ch.  J. :  What  do  you  understand  by  "  mine  ?  ") 

The  underground  works. 

(Jebvis,  Gh.  J.:  That  cannot  be.  The  section  (40)  reserves  to 
the  lord,  his  heirs  and  assigns,  the  right  to  take  all  mines  and 
minerals.) 

[  *517  ]  Not  *in  this  part  of  the  section.  The  preamble  to  the  Act  recites 
that  Lord  Bavensworth,  *'  as  lord  of  the  manor  of  Hecton  otherwise 
Ay  ton,  and  Bavensworth  otherwise  Lamesley,  is  seised  of  or  entitled 
to  the  soil  and  royalties  of  and  within  the  said  commons,  moors,  or 
tracts  of  waste  land  called  Blackburn  Fell  and  Burden  Moor 
respectively  (except  only  the  coal-mines  and  seams  of  coals  within 
and  under  the  said  common,  moor,  or  tract  of  waste  land  called 
Blackburn  Fell) ;  and  is  also  seised  of  or  entitled  to  all  the  coal- 
mines and  seams  of  coal,  and  all  other  mines,  minerals,  and  quarries 
within  and  under  the  said  town  fields  and  stinted  pasture  called 
Bavensworth  Town  Fields  and  Bavensworth  South  Pasture;  and 
that  Lord  Bavensworth  and  Sir  John  Eden,  Bart.,  as  lords  of  the 
manor  of  Xibblesworth,  are  seised  of  or  entitled  to  the  soil  and 
royalties  of  and  within  the  common,  moor,  or  tract  of  waste  land 
called  Kibblesworth  Common  ;  and  that  Lord  Bavensworth,  as  lord 
of  the  said  manors  of  Hecton  otherwise  Ayton,  and  Bavensworth 
otherwise  Lamesley  aforesaid,  and  the  said  Sir  John  Eden,  as  lord 
of  the  manor  of  Beamish  aforesaid,  claim  respectively,  or  the  one 
of  them,  to  be  seised  of  or  entitled  to  the  soil  of  the  several  commons, 
moors,  or  tracts  of  waste  land  which  are  called  or  known  by  the 
several  names  of  Hedley  Fell  and  Beamish  East  Moor,  otherwise 
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part  of  Blackbnrn  Fell  aforesaid."  Then  the  40th  section,  intend- 
ing to  reserve  certain  of  those  rights,  enacts  that  nothing  in  the 
Act  shall  be  construed  or  adjudged  to  defeat,  lessen,  or  prejudice 
the  right,  title,  or  interest  of  Lord  Bavensworth,  as  lord  of  the 
manors  of  Hecton  otherwise  Ayton,  and  Bavensworth  otherwise 
Lamesley,  his  heirs  or  assigns,  or  any  of  them,  of,  in,  and  to  the 
seignory  and  royalties  incident  to  the  said  manors ;  but  that  the 
lord  of  the  said  manors,  his  heirs  and  assigns,  shall  and  may  from 
time  to  time  and  at  all  times  hereafter  hold  and  enjoy  *all  courts, 
&c.,  and  also  all  waifs,  &c.,  mines,  minerals,  and  quarries,  &c.,  to 
the  said  manors  incident,  belonging,  or  appertaining,  in  as  full, 
ample,  and  beneficial  a  manner  to  all  intents  and  purposes  as  he  or 
they  could  or  might  have  enjoyed  the  same  if  this  Act  had  not 
been  made ;  and  also  full  and  free  liberty  at  all  times  hereafter  of 
making,  laying,  repairing,  and  using,  and  of  granting  to  any  other 
person  or  persons  any  waggon-way  or  other  way  in  or  along  the  said 
commons,  &c.,  and  to  do  every  act  either  now  in  use  or  which 
hereafter  shall  be  used  or  invented,  which  shall  be  necessary  to 
be  done  for  the  purpose  of  winning,  working,  leading,  and  carrying 
away  the  said  mines,  minerals,  and  quarries  within  and  under  the 
last-mentioned  commons,  &c.,  and  also  for  the  leading,  carrying, 
and  conveying  the  coals,  and  the  produce  of  any  other  mines  and 
minerals,  from  or  under  any  other  lands  and  grounds  whatsoever." 
The  Court  will  construe  this  as  they  would  any  other  contract 
between  the  parties. 
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(Jervis,  Ch.  J. :  It  must  be  borne  in  mind,  that,  at  the  time  of 
the  passing  of  that  Act,  coke  was  not,  as  it  now  is,  an  article  of 
extensive  commerce.) 

Unless  "  coke  "  is  ''  coal,"  the  defendant  has  not  the  right  he  claims. 
That  it  is  not,  is  obvious.  By  combustion  it  has  lost  many  of  the 
properties  and  constituent  parts  of  coal.  It  is  chemically  changed. 
Coke,  as  coke,  is  not  the  produce  of  any  mine. 

(Jervis,  Ch.  J. :  It  cannot  be  denied  that  it  is  the  produce  of  a 
mineral.) 


That  cannot  be  the  correct  reading  of  the  section  :  it  means  the  raw 
produce,  not  operated  upon  in  any  way.  The  defendant  can  have 
no  right  to  manufacture  anything  on  the  land,  such  as  smelting 
ore,  or  the  like.    It  was  merely  intended  to  give  him  a  way-leave 
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Watson  (with  whom  was  the  Hoii.  A.  Liddell),  for  the  defendant : 

The  liberty  reserved  to  the  defendant  by  the  40th  section  of  the 
Act  of  Parliament  in  question  confers  on  him  the  right  of  carrying 
and  of  authorising  the  carrying  of  coke  over  the  lands  called 
Blackburn  Fell.  "Coke"  is  "coal"  within  the  meaning  of  this 
Act.  It  is  not  a  manufacture  of  any  kind ;  it  is  nothing  more  than 
baked  coal. 

(Jebyis,  Gh.  J. :  If  you  were  driven  to  maintain  the  proposition 
that  coke  is  coal,  you  would  'have  some  difl&culty;  the  two 
substances  are  chemically  different.  The  reservation  in  question 
is  a  grant  of  a  way-leave;  and  its  words  are  to  be  taken  most 
strongly  against  the  grantor :  The  DurJiam  and  Sunderland  Railway 
Company  v.  Walker  (i).  It  is  quite  an  ordinary  proceeding  in 
modern  times  to  convert  coal  into  coke  at  the  pit's  mouth.  The 
defendant's  right  to  use  the  way  is  not  restricted  to  the  carrying 
of  mines  and  minerals,  the  produce  of  the  allotted  lands,  but 
extends  also  to  the  carrying  of  coals  and  the  produce  of  any  other 
tnines  and  minerals  from  or  under  any  other  lands  or  grounds 
whatsoever. 

Cresswell,  J. :  How  does  the  power  given  to  the  defendant  by 
the  40th  section  affect  his  right  to  make  a  railway  for  any  purpose 
he  pleases  ? 

Maulb,  J. :  Would  not  a  right  to  carry  the  produce  of  a  forest 
include  a  right  to  carry  the  charcoal  ?) 

Undoubtedly  it  would. 

Bramwell,  in  reply : 

The  rule  that  the  words  of  a  grant  are  to  be  taken  most  strongly 
against  the  grantor,  is  not  to  be  had  recourse  to  until  all  other 
modes  of  ascertaining  the  meaning  of  the  parties  have  been 
exhausted.  The  special  right  given  to  the  defendant  by  s.  40  to 
lay  down  waggon- ways,  negatives  the  existence  of  any  independent 
general  right.  Nor  will  the  general  authority  given  to  him  to  do 
every  act  either  now  in  use,  or  which. shall  hereafter  be  used  or 
[  ^620  ]       invented,  which  shall  *be  necessary  to  be  done  for  the  purpose  of 

(1)  o7RB.  842(2  Q.R  968). 
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winning  and  carrying  away  the  said  mines  and  minerah  within       bowes 
and  under  the  allotted  lands,  and  also  for  the  purpose  of  carrying        j^^^ 
and  conveying  the  coals  and  the  produce  of  any  other  mines  and      Ravens- 
minerals  from  or  under  any  other  lands,  confer  any  such  right. 
'*  Other  mines  and  minerals"  must  of  necessity  mean,  other  than 
coals',  otherwise  the  words  are  insensible^ 

(Maule,  J. :  Coke  consists  of  coal  with  some  gases  expelled  from 
it.    Might  not  malt  be  properly  said  to  be  the  produce  of  a  farm  ?) 

No  more  than  wine  is  the  produce  of  a  vineyard,  or  any  article 
constructed  of  wood  is  the  produce  of  a  forest.  The  compensation 
clause,  s.  45,  which  provides  for  the  assessment  of  damages  for 
injury  sustained  by  any  person  in  his  allotment,  by  the  searching 
for,  winning,  or  working  the  said  mines  and  quarries  therein,  or 
the  leading  or  carrying  away  of  the  coals,  lead,  minerals,  stones, 
or  other  things  to  be  gotten  thereout,  or  out  of  any  other  mines  or 
quarries,  or  by  the  making,  laying,  repairing,  or  using  of  waggon- 
ways,  &c.,  tends  to  elucidate  the  meaning  of  the  40th  section. 

(Maule,  J. :  That  clause  does  not  hurt  you ;  nor  do  I  think  it  at 
all  aids  your  argument.) 

Jervis,  Ch.  J. : 

I  am  of  opinion  that  our  judgment  in  this  case  should  be  for 
the  defendant:  and  I  think  that  the  necessity  which  drove 
Mr.  Bramwell  to  the  very  refined  argument  he  has  urged  upon 
the  critical  construction  of  the  40th  section  of  the  Act  in  question, 
shows  that  we  can  arrive  at  no  other  conclusion ;  for,  if  every  word 
of  that  section  were  examined  and  construed  with  grammatical 
accuracy,  insuperable  difficulties  would  present  themselves  on  both 
sides.  I  think,  therefore,  we  must  look  at  the  general  scope  and 
intention  of  the  Act,  and  put  the  best  construction  we  can  upon  it. 
It  is  clear  that  the  framers  of  the  Act  did  not  *mean  in  any  degree  [  •621  ] 
to  interfere  with  the  rights  of  the  defendant  as  lord  of  the  manors 
mentioned  in  the  preamble  of  the  Act :  the  40th  section  expressly 
provides  that  he,  his  heirs  and  assigns,  shall  hold  and  enjoy  all 
courts,  &c.,  and  all  waifs,  strays,  estrays,  mines,  minerals,  and 
quarries,  &c.,  and  all  things  whatsoever  to  the  said  manors 
belonging,  in  as  full,  ample,  and  beneficial  a  manner  to  all  intents 
and  purposes  as  he  or  they  could  or  might  have  enjoyed  the  same 
if  that  Act  had  not  been  made ;  and  it  confers  upon  him  the  right 
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of  making  and  using,  and  of  granting  to  any  other  person,  any 
waggon-way  or   other  way   in,   through,    over,    and   along  the 
commons  and  wastes,  and  other  works  necessary  for  the  winning, 
working,  leading,  and  carrying  away  the  said  mines,  minerals,  and 
quarries  within  and  under  the  said  common  or  waste  land  so 
reserved  to  him,  and  also  for  the  carrying  and  conveying  the  coals 
and  the  produce  of  any  other  mines  and  minerals  from  or  under 
any  other  lands  and  grounds  whatsoever.    The  defendant  clearly 
had  a  right  to  carry  along  the  way  so  made  the  produce  of  the 
mines  under  the  commons  or  waste  lands,  in  any  form  he  might 
think  fit :  and,  having  the  way,  what  is  there  to  restrict  him  in  the 
use  of  it  ?    The  intention,  I  think,  was,  that  the  defendant  should 
have  the  right  to  carry,  not  only  the  mines  and  minerals  from 
under  the  commons  to  be  inclosed,  but  also  the  coals  and  the 
produce  of  any  other  mines  and  minerals  from  or  under  any  other 
lands, — other  than  those  before  mentioned.    I  do  not  think  the 
repetition  (perhaps  unnecessary)  of  the  word  "  other  "  at  all  alters 
its  meaning  in  the  previous  part  of  the  clause.    I  think,  therefore, 
upon  the  fair  construction  of  the  Act  of  Parliament,  the  defendant 
was  entitled  to  use  the  way  in  question  for  the  conveyance  of  coke 
the  produce  of  coal  taken  from  mines  other  than  those  in  Blackburn 
Fell,  and  consequently  that  he  is  entitled  to  judgment  upon  this 
special  case. 

Mauls,  J. : 

I  am  of  the  same  opinion.  The  intention  of  the  Act  is 
expressed  in  very  copious  language.  But,  considering  the  object 
the  40th  section  had  in  view,  viz.  to  retain  to  the  lord  of  the 
manor,  his  heirs  and  assigns,  so  far  as  was  consistent  with  the 
rights  conferred  by  the  Act  upon  other  persons,  all  his  rights 
with  respect  to  minerals,  and  principally  coals,  and  construing  it 
with  reference  to  that,  the  evident  intention  of  that  section  was, 
to  reserve  to  the  lord  all  his  rights  as  to  the  mines  and  minerals 
under  the  lands  to  be  allotted  and  inclosed  under  the  powers  of 
the  Act,  as  amply  as  he  enjoyed  them  before;  and,  for  that 
purpose,  he  is  impowered  to  make  and  to  grant  waggon-ways  and 
other  ways  for  the  conveyance  of  the  produce  of  his  own  mines, 
and  also  for  the  purpose  of  carrying  away  the  coals  and  the 
produce  of  any  other  mines  and  minerals  from  or  under  any  other 
lands  or  grounds  whatsoever.  It  seems  to  me  that  the  repetition 
of  the  word  "  other  "  was  necessary :  it  meant  to  extend  the  right 
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to  all  sorts  of  mines  and  minerals  other  than  the  particular  mines 
and  minerals  before  mentioned,  bat  not  to  restrain  it  to  the  mines 
and  minerals  the  produce  of  those  mines.  It  seems  to  me,  there- 
fore, that  the  general  scope  of  the  section,  and  the  precise  words 
critically  looked  at,  concur  in  showing  that  the  construction  which 
has  been  insisted  upon  by  Mr,  BramweU  is  not  that  which  ought 
to  be  adopted.  I  therefore  agree  with  my  Lord  Chief  Justigb  in 
thinking  that  the  defendant  is  entitled  to  our  judgment. 

Crbsswell,  J.: 

I  am  entirely  of  the  same  opinion.  The  earlier  parts  of 
the  40th  section  having  reserved  to  the  defendant,  as  lord  of 
the  manors  mentioned  in  the  preamble,  all  his  manorial  rights, 
and  all  mines,  minerals,  and  quarries,  &c.,  incident  or  belonging 
thereto,  in  as  full,  ample,  and  beneficial  a  manner  as  if  the  Act 
had  *not  been  made,  the  latter  part  gives  him  power  to  make  and 
use,  and  to  grant,  any  waggon-ways  or  other  ways  over  the  land 
which  was  the  subject  of  the  allotment  and  indosure,  and  to  do 
every  act,  either  then  in  use,  or  which  should  thereafter  be  used 
or  invented,  which  should  be  necessary  to  be  done  for  the  purpose 
of  winning,  working,  leading,  and  carrying  away  the  said  mines, 
minerals,  and  quarries  within  and  under  the  last-mentioned 
commons  (the  commons  and  waste  lands  to  be  inclosed);  and 
then  the  section  goes  on  ''  and  also  for  the  leading,  carrying,  and 
conveying  the  coals  and  the  produce  of  any  other  mines  and 
minerals  from  or  under  any  other  lands  and  grounds  whatsoever." 
I  think  the  Act  intended  to  give  the  defendant  as  ample  power  to 
carry  on  the  way  in  question  the  coals  and  the  produce  of  any 
other  mines  and  minerals  gotten  in  any  other  lands  or  ground,  as 
he  had  to  carry  the  produce  of  the  mines  on  the  wastes  them- 
selves; and  that  the  word  ''other"  was  not  unnecessarily  repeated: 
it  was  probably  intended  to  exclude  the  bringing  of  minerals  along 
the  way  which  might  be  imported  from  foreign  countries.  I  think 
it  cannot  be  denied  that  ''coke"  is  the  produce  of  a  mine  within 
the  meaning  of  this  Act.  For  these  reasons,  I  am  of  opinion  that 
the  defendant  is  entitled  to  our  judgment. 

Williams,  J. : 

I  am  of  the  same  opinion,  and  for  the  reasons  already  given  by 
the  rest  of  the  Court. 

Judgment  for  the  defendant. 
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In  the  years  1762  and  1763,  two  several  terms  of  1,000  years  each  were 
created,  for  mortgage  purposes;  and,  the  mortgage  debts  having  been 
satisfied,  these  two  terms  were  in  1773  assigned  to  one  Hill,  in  trust  to 
attend  the  inheritance,  for  the  benefit  of  J.  C,  the  elder  (the  great-grand- 
father of  the  plaintiff),  who  was  then  seised  in  fee.  In  1778,  the  estate 
was  limited  in  strict  settlement,  on  the  marriage  of  J.  C.  the  younger  (the 
plaintifTs  grandfather);  and,  in  1813,  by  a  settlement  made  by  the 
plaintiff *s  father  and  grandfather,  the  estate  was  limited  to  the  plaintiff's 
father  for  life,  with  remainder  to  such  of  his  children  as  he  shoidd 
appoint:  but  in  neither -of  these  settlements  was  any  notice  taken  of  the 
outstanding  terms.  In  1840,  the  plaintiff's  father,  assuming  and  covenant- 
ing that  he  was  seised  in  fee,  sold  the  estate  to  one  M.  D.,  with  whom  the' 
defendant  was  assumed  to  be  identical ;  and  on  that  occasion  the  two 
satisfied  terms  ol  1,0Q0  years  each  were  assigned,  by  the  executors  of  Hill, 
to  a  trustee  for  M.  D.  to  attend  and  protect  the  inheritance.  M.  D.  had  no' 
notice,  at  the  time  of  the  purchase,  of  the  settlement  of  1813.  In  1844, 
the  plaintiff *8  father  duly  executed  the  power  conferred  on  him  by  the 
settlement  of  1813,  and  .thereby  limited  the  estate,  after  his  death  (which 
took  place  in  1863),  to  his  eldest  son,  the  plaintiff,  in  fee. 
In  ejectment  brought  by  the  plaintiff  to  recover  the  premises : 
Held,  that  the  mere  circumstance  of  the  omission  of  all  mention  of  the 
two  terms  for  1,000  years  in  the  conveyances  of  the  estate  subsequent  to 
1813,  would  not  justify  the  Court  (even  if,  on  the  atithority  of  Doe  v. 
Hilder  (1),  it  would  have  warranted  a  jury)  in  presuming  their  surrender ; 
and  that,  inasmuch  as  a  court  of  equity  would  not  have  restrained  the 
setting  up  of  those  terms  by  M.  D.  in  a  court  of  law,  they  must  be  con- 
sidered as  still  subsisting,  notwithstanding  the  statute  8  &  9  Yict.  c.  112  ;' 
and  consequently  the  plaintiff  was  not  entitled  to  recover,  because  those 
terms  preceded  the  estate  acquired  by  him  under  the  settlement  of  1813, 
and  therefore  the  title  to  Uie  legal  possession  for  the  remainder  of  the 
terms  was  not  in  him,  but  in  the  assignee  thereof. 

This  was  an  action  of  ejectment  to  recover  a  messuage  or  dwelling- 
bouse  situate  in  the  parish  of  Wolverhampton,  in  the  county  of  Stafford, 
called  the  Wood  End  or  Wood  Hayes,  and  five  pieces  of  land  adjoining 
the  same,  and  also  two  pieces  of  land  called  Wednesfield,  situate  in 
the  same  parish.  The  defendant  appeared  and  defended  for  the  whole. 

The  cause  came  on  to  be  tried  before  Wightman,  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Stafford,  when  a  verdict  was  by 
consent  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  the  f oUowing  case : 

(1)  21  B.  B.  488  (2  B.  &  Aid.  782). 
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The  plaintiff,  Thomas   Swinfen   Cottrell,  is  the  eldest  son  of     Cottbbll 
Thomas  Swinfen  Cottrell  the  elder,  deceased,  and  Elizabeth  his      hughes. 
wife,  also  deceased,  and  claims  to  be  entitled  in  fee  simple  to  the 
premises  in  question  under  and  by  virtue  of  the  indenture  of  the 
4th  of  May,  1818,  and  the  deed  of  appointment  of  the  10th  of 
October,  1844,  hereinafter  respectively  mentioned. 

By  indentures  of  lease,  release,  and  assignment,  dated  respectively  [  533  ] 
the  21st  and  22nd  of  April,  1778,  and  made  between  the  Bev.  John 
Lea,  clerk,  Thomas  Lea,  Samuel  Haley  and  Sarah  his  wife,  and 
Mary  Lea,  of  the  first  part,  John  Davies  of  the  second  part,  William 
Egington  and  his  wife  of  the  third  part,  Joseph  Cottrell  of  the 
fourth  part,  and  William  Hill  of  the  fifth  part, — ^and  which  inden- 
tures were  duly  executed  by  all  the  aforesaid  parties, — ^after  reciting, 
that,  by  an  indenture  of  lease  dated  the  12th  of  June,  1762,  made 
between  the  said  William  Egington  of  the  one  part,  and  Buth 
Butler  of  the  other  part,  the  said  William  Egington  demised  by 
way  of  mortgage,  for  the  term  of  one  thousand  years,  unto  the 
said  Buth  Butler,  her  executors,  administrators,  and  assigns,  two 
undivided  third  parts  or  shares  of  certain  premises,  including  those 
which  are  the  subject  of  this  action,  to  secure  the  repayment  of 
80Z.  and  interest  on  the  12th  of  December  then  next  ensuing ;  and 
that,  by  an  indenture  of  assignment  and  demise  dated  the  29th  of 
June,  1768,  made  between  the  executrixes  of  the  said  Buth  Butler, 
then  deceased,  of  the  first  part,  the  said  W.  Egington  of  the  second 
part,  and  Jane  Shenton  of  the  third  part,  the  said  executrixes,  in 
consideration  of  the  repayment  to  them  by  the  said  Jane  Shenton 
of  the  said  mortgage  money  and  some  interest  thereon,  assigned  to 
the  said  Jane  Shenton,  her  executors,  administrators,  and  assigns, 
the  premises  comprised  in  the  said  lease  to  the  said  Buth  Butler 
for  the  residue  of  the  said  term  of  one  thousand  years;  and  the 
said  W.  Egington,  in  consideration  of  a  further  advance  to  him, 
also  demised  by  way  of  mortgage  unto  the  said  Jane  Shenton,  her 
executors,  administrators,  and  assigns,  the  other  third  part  or  share 
in  the  said  premises  for  the  term  of  one  thousand  years  from  the 
date  thereof ;  and  further  reciting  a  subsequent  assignment  by  the 
said  Jane  Shenton  (confirmed  by  the  said  W.  Egington  and 
♦Elizabeth  his  wife),  for  the  consideration  therein  mentioned,  of  C  *^^*  ] 
the  whole  of  the  said  premises  to  Stephen  Falkner,  for  the 
remainder  of  the  two  several  terms  of  one  thousand  years,  and  one 
thousand  years,  to  secure  the  repayment  to  the  said  Stephen 
Falkner  of  160/.  and  interest,  as  therein  mentioned ;  and  that,  by 
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GoTTRELL  an  indenture  of  the  12th  of  June,  1770,  made  between  the  said 
Hughes.  Stephen  Falkner  of  the  first  part,  the  said  W.  Egington  and 
Elizabeth  his  wife  of  the  second  part,  and  the  Be  v.  Samuel  Lea  of 
the  third  part,  in  consideration  of  the  payment  by  the  said  Samuel 
Lea  to  the  said  Stephen  Falkner  of  the  mortgage  money  and 
interest  due  to  the  latter,  and  of  a  further  advance  made  by  the 
said  Samuel  Lea  to  the  said  W.  Egington  and  Elizabeth  his  wife, 
demised,  ratified,  and  confirmed  unto  the  said  Samuel  Lea,  his 
executors,  administrators,  and  assigns,  the  whole  of  the  said 
premises,  by  way  of  mortgage,  for  the  residue  of  the  above- 
mentioned  terms  respectively ;  and  also  reciting  the  death  of  the 
said  Samuel  Lea,  having  made  his  will,  and  appointed  executors, 
who  had  duly  proved  the  same ;  the  premises  which  are  the  subject 
of  this  action,  were,  together  with  others,  for  the  consideration 
therein  mentioned,  conveyed  to  the  said  Joseph  Cottrell  in  fee 
simple ;  and  the  two  several  terms  of  one  thousand  years  respec- 
tively were  assigned  by  the  executors  of  the  said  Samuel  Lea  (the 
principal  money  and  interest  due  to  them  being  discharged  by  the 
said  Joseph  Cottrell)  to  William  Hill,  his  executors,  administrators, 
and  assigns,  for  all  the  residue  thereof,  in  trust  to  attend  the 
inheritance  for  the  benefit  of  the  said  Joseph  Cottrell,  his  heirs 
and  assigns. 

By  indentures  of  lease  and  release,  dated  respectively  the  27th 
and  28th  of  September,  1778, — the  release  made  between  the  said 
Joseph  Cottrell,  therein  called  the  elder,  and  Joseph  Cottrell  the 
f  *535  J  younger,  eldest  son  of  *the  said  Joseph  Cottrell  the  elder,  of  the 
first  part,  Thomas  Swinfen  and  Alice  Grundy  of  the  second  part, 
Samuel  Ferkes  and  Joseph  Palmer  of  the  third  part,  and  Samuel 
Grundy  and  John  Corser  of  the  fourth  part, — being  a  settlement 
made  in  contemplation  of  the  marriage  of  the  said  Joseph  Cottrell 
the  younger  and  the  said  Ann  Grundy, — the  premises  which  are 
the  subject  of  this  action  were,  for  the  consideration  therein 
mentioned,  conveyed  by  the  said  Joseph  Cottrell  the  elder,  to  the 
said  Samuel  Ferkes  and  Joseph  Palmer,  to  the  use  (after  the 
solemnization  of  the  said  then  intended  marriage)  of  the  said 
Joseph  Cottrell  the  elder  and  his  assigns  for  life,  with  remainder  to 
the  use  of  the  said  Joseph  Cottrell  the  younger  and  his  assigns  for 
life,  with  remainder  to  the  use  of  the  said  Samuel  Ferkes  and 
Joseph  Palmer,  and  their  heirs,  during  the  life  of  the  said  Joseph 
Cottrell  the  younger,  upon  trust  to  support  contingent  remainders, 
with  remainder  to  the  use  of  the  said  Ann  Grundy,  for  life,  with 
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remainder  to  the  use  of  the  said  Samuel  Perkes  and  Joseph  Palmer,  and     Cottrell 

their  heirs,  during  the  life  of  the  said  Ann  Grundy,  in  trust  to  support      hughbs. 

contingent  remainders,  with  remainder  to  the  use  of  the  first  son  of  the 

body  of  the  said  Joseph  Cottrell  the  younger  on  the  body  of  the  said 

Ann  Grundy  lawfully  to  be  begotten,  and  the  heirs  of  the  body  of  such 

first  son  lawfully  issuing,  with  divers  remainders  over,  and  ultimately 

to  the  use  of  the  right  heirs  of  the  said  Joseph  Cottrell  the  younger. 

The  said  marriage  between  the  said  Joseph  Cottrell  the  younger 
and  the  said  Ann  Grundy  was  duly  had  and  solemniised  shortly 
after  the  date  and  execution  of  the  above-recited  indenture. 

The  said  Thomas  Swinfen  Cottrell  the  elder,  the  father  of  the 
plaintiff  in  this  suit,  was  the  eldest  son  of  the  said  marriage,  and 
had,  at  the  time  of  the  making  of  the  indenture  next  hereinafter 
mentioned,  attained  the  age  of  twenty-one  years. 

The  said  Joseph  Cottrell  the  elder  died  in  or  about  January,       [536] 
1791.     On  the  4th  of  August,  1810,  the  said  Thomas   Swinfen 
Cottrell  the  elder  intermarried  with  Elizabeth  Bateman,  who  was 
living  at  the  date  of  the  indenture  next  hereinafter  mentioned ;  and 
the  plaintiff  was  the  eldest  son  of  such  marriage. 

By  indentures  of  lease  and  release,  dated  respectively  the  8rd 
and  4th  of  May,  1818, — the  release  made  between  the  said  Joseph 
Cottrell  the  younger  and  Ann  his  wife  of  the  first  part,  the  said 
Thomas  Swinfen  Cottrell  the  elder  of  the  second  part,  Benjamin 
Whittaker  of  the  third  part,  William  Garfield  of  the  fourth  part, 
James  Hordern  and  Samuel  Cottrell  of  the  fifth  part,  and  William 
Buckley  and  Joseph  Grundy  of  the  sixth  part, — reciting  the  before- 
mentioned  indentures  of  lease  and  release  of  the  27th  and  28th  of 
September,  1778,  and  that  the  said  Thomas  Swinfen  Cottrell  the 
elder  had  attained  the  age  of  twenty-one  years  ;  and  further  recit- 
ing that  the  said  Joseph  Cottrell  the  younger  and  Ann  his  wife 
and  Thomas  Swinfen  Cottrell  the  elder  had  agreed  to  suffer  a 
common  recovery  of  the  hereditaments  comprised  in  the  said 
indenture  of  the  28th  of  September,  1778,  and  had  also  agreed 
that  the  same  recovery,  when  suffered,  should  enure  to  the  use, 
upon  the  trusts,  and  for  the  ends,  intents,  and  purposes  therein- 
after expressed  and  declared, — It  was  witnessed,  that,  in  pursuance 
of  the  said  agreement,  and  for  the  barring  and  extinguishing  of 
all  estates- tail,  and  remainders  and  reversions  thereupon  expectant 
or  depending,  of  and  in  the  messuages,  tenements,  or  dwelling- 
houses,  closes,  pieces,  or  parcels  of  land,  and  hereditaments  there- 
inafter mentioned,  and  intended  to  be  thereby  released,  with  the 
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CoTTBELL  appurtenances,  and  for  the  limiting  and  assaring  of  the  same  here- 
HuGHESb  ditaments  to  the  uaes,  upon  the  trusts,  aqd  for  the  ends,  intents,  and 
purposes  thereinafter  expressed  and  declared,  and  for  and  in  con- 
sideration of  the  sum  of  10«.  by  the  said  Benjamin  Whittaker  to  the 
[  *o37  ]  said  ^Joseph  Gottrell  and  Ann  his  wife  and  Thomas  Swinfen 
Cottrell,  they,  the  said  Joseph  Gottrell  the  younger  and  Ann  his 
wife  and  Thomas  Swinfen  Cottrell  the  elder,  and  each  and  every 
of  them,  granted,  bargained,  sold,  aliened,  released,  and  confirmed 
unto  the  said  Benjamin  Whittaker,  in  his  actual  possession,  <&c., 
and  to  his  heirs  and  assigns,  the  premises  in  question,  unto  and  to 
the  use  of  the  said  Benjamin  Whittaker  and  his  heirs,  to  the  intent 
that  he  might  become  perfect  tenant  of  the  freehold,  against  whom 
a  good  and  perfect  common  recovery  witli  double  voucher  might  be 
had  and  suffered  thereof  according  to  the  usual  course  of  common 
recoveries  for  assurance  of  lands :  and  by  the  said  indenture  it  was 
covenanted,  declared,  and  agreed  that  the  said  common  recovery, 
when  suffered,  should  enure,  as  to  the  said  premises,  to  the  use  of 
such  person  and  persons,  and  for  such  estate  or  estates,  as  the  said 
Joseph  Gottrell  the  younger  and  Ann  his  wife  and  the  said  Thomas 
Swinfen  Cottrell  the  elder,  during  their  joint  lives,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  should  from  time  to 
time  jointly  direct,  limit,  or  appoint,  and,  for  want  of  such  joint 
direction,  limitation,  or  appointment,  to  the  use  of  the  said  Joseph 
Cottrell  the  younger  and  his  assigns  for  and  during  the  term  of  his 
natural  life,  with  remainder  to  the  use  of  the  said  Ann  Cottrell,  the 
wife  of  the  said  Joseph  Gottrell  the  younger,  for  her  life,  in  bar  of 
dower,  with  remainder  to  the  use  of  the  said  Thomas  Swinfen 
Cottrell  the  elder,  and  his  assigns,  for  his  life ;  and,  immediately 
after  the  decease  of  the  survivor  of  them  the  said  Joseph  Gottrell 
the  younger  and  Ann  his  wife  and  Thomas  Swinfen  Cottrell  the 
elder,  to  the  use  of  all  and  every  or  such  one  or  more  of  the 
children  of  the  said  Thomas  Swinfen  Cottrell  the  elder,  and  for 
such  estate  and  estates,  as  the  said  Thomas  Swinfen  Gottrell  the 
elder  by  any  deed  or  deeds  to  be  sealed  and  delivered  by  him  in  the 
[  ^538  ]  presence  of,  and  to  *be  attested  by,  two  or  more  credible  witnesses, 
or  by  his  last  will  and  testament,  should  from  time  to  time  directi 
limit,  or  appoint ;  and,  in  default  of  such  appointment,  to  the  use 
of  all  and  every  the  child  and  children  of  the  said  Thomas  Swinfen 
Gottrell  the  elder,  as  tenants  in  common,  and  the  heirs  of  their  bodies, 
with  cross-remainders  between  the  said  children,  and  with  remainder 
to  the  right  heirs  of  the  said  Thomas  Swinfen  Cottrell  the  elder. 
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In  parsaance  of  the  provisions  contained  in  the  said  indentare  of  Cottbell 
the  4th  of  May,  1813,  a  common  recovery  of  the  said  premises  was  hughes. 
duly  suffered  in  Easter  Term,  53  Geo.  III., — 1813. 

The  said  Joseph  Gottrell  the  younger  and  Ann  his  wife  died,  the 
former  in  June,  1833,  and  the  latter  in  September,  1827»  without 
having  joined  the  said  Thomas  Swinfen  Cottrell  the  elder  in 
executing  the  joint  power  of  appointment  contained  in  the  said 
indenture  of  the  4th  of  May,  1813. 

By  an  indenture  of  mortgage,  dated  the  24th  of  March,  1836,  the 
said  Thomas  Swinfen  Gottrell  the  elder,  in  consideration  of  2002. 
lent  to  him  by  Sarah  Saunders  and  Edward  Hall,  demised  the 
premises  in  question  to  the  last-mentioned  parties  for  the  term  of 
one  thousand  years,  which  deed  contained  a  covenant  from  him 
that  he  was  seised  in  fee-simple  of  the  premises,  and  had  good 
right  to  convey,  with  the  usual  covenant  for  quiet  enjoyment  after 
default  in  payment  of  the  mortgage  money.  This  deed  was  not 
inrolled  in  Ghancery. 

By  an  indenture  of  the  19th  of  January,  1837,  in  consideration 
of  the  payment  by  William  Steel  of  such  mortgage  money  to  the 
said  Sarah  Saunders  and  Edward  Hall,  and  of  the  further  advance 
of  3002.  to  the  said  Thomas  Swinfen  Gottrell  the  elder,  the  premises 
were  assigned  by  the  said  Sarah  Saunders  and  Edward  Hall,  and 
granted,  ratified,  and  confirmed  by  the  said  Thomas  *  Swinfen  [•639] 
Cottrell  the  elder  to  the  said  William  Steel,  for  the  residue  of  the 
said  last-mentioned  term.  This  deed  was  inrolled  in  Ghancery  on 
the  21st  of  January,  1837,  pursuant  to  the  3  &  4  Will.  IV.  c.  74, 
for  the  abolition  of  fines  and  recoveries;  and  an  indorsement  of 
such  inrolment  was  duly  made  thereon. 

By  indentures  of  lease  and  release  dated  the  27th  and  28th  of 
July,  1838,  made  between  the  said  Thomas  Swinfen  Gottrell  the 
elder  and  Elizabeth  his  wife  of  the  first  part,  the  said  William 
Steel  of  the  second  part,  the  Bev.  John  Glare  of  the  third  part, 
and  Henry  Littlewood  of  the  fourth  part,  being  an  indenture  of 
mortgage  and  assignment, — after  reciting  the  said  indenture  of 
the  28th  of  September,  1778,  and  the  marriage  of  the  said  Joseph 
Gottrell  the  younger  and  Ann  Grundy,  and  the  deaths  of  Joseph 
Gottrell  the  elder,  Joseph  Gottrell  the  younger  and  Ann  his  wife, 
and  that  the  said  Thomas  Swinfen  Gottrell  the  elder  was  the  first 
son  of  the  said  Joseph  Gottrell  the  younger  and  Ann  his  wife, — 
in  consideration  of  500Z.  paid  by  the  said  John  Glare  to  the  said 
William  Steel,  and  of  the  further  sum  of  5002.  paid  by  him  to  the 
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coTTRELL  said  Thomas  Swinfen  Cottrell  the  elder,  the  said  Tliomas  Swinfeii 
Hughes.  Cottrell  the  elder  did  grant,  bargain,  sell,  and  release,  and  the  said 
Elizabeth  his  wife  did  release,  quit  claim,  and  dispose  of  unto  the 
said  John  Glare  and  his  heirs,  all  the  aforesaid  premises,  to  hold 
the  same  unto  the  said  John  Glare  and  his  heirs  and  assigns,  freed 
and  absolutely  discharged  from  the  said  estate-tail,  and  all  other 
estates-tail,  remainders,  limitations  over,  reversions,  estates,  rights, 
interests,  and  powers  to  take  effect  after  or  in  defeasance  of  such 
estate-tail,  and  also  discharged  from  the  title  to  dower  of  the  said 
Elizabeth  Gottrell,  to  the  use  of  the  said  John  Glare,  his  heirs  and 
assigns,  subject  to  redemption  on  payment  of  the  mortgage  money 
and  interest. 
[  ♦540  ]  The  said  last-mentioned  indenture  contained  a  power  *of  sale  on 

default  in  payment  of  the  mortgage  money,  and  covenants  by  the 
said  Thomas  Swinfen  Gottrell  the  elder  for  the  acknowledgment  of 
the  same  by  the  said  Elizabeth  his  wife ;  that  the  said  Thomas 
Swinfen  Gottrell  the  elder  had  good  right  to  convey,  for  quiet 
enjoyment  after  default ;  and  for  further  assurance.  And  by  the 
same  indenture  the  said  William  Steel  assigned  the  said  premises 
to  the  said  Henry  Littlewood  for  the  remainder  of  the  last- 
mentioned  term  of  one  thousand  years,  in  trust  for  the  said  John 
Glare,  and  to  attend  the  inheritance. 

The  last-mentioned  deed  was  duly  acknowledged  by  the  said 
Elizabeth  Gottrell  before  two  Gommissioners  duly  authorised  to 
take  acknowledgments  from  married  women  in  the  county  of 
Stafford,  and  was  also  duly  inrolled  in  Chancery  in  1888,  in 
pursuance  of  the  Statute  for  the  Abolition  of  Fines  and  Becoveries. 

Before  the  making  of  the  indenture  hereinafter  next  mentioned, 
the  said  John  Glare,  the  mortgagee,  died,  leaving  the  Eev.  George 
Boodle  Glare,  his  eldest  son  and  heir-at-law. 

By  indentures  of  lease  and  release,  dated  the  22nd  and  28rd  of 
December,  1839,  made  between  the  said  Thomas  Swinfen  Cottrell 
the  elder  and  Elizabeth  his  wife  of  the  first  part,  the  said  Rev. 
George  Boodle  Glare  of  the  second  part,  Charlotte  Clare,  adminis- 
tratrix with  the  will  annexed  of  the  said  John  Glare,  deceased,  of 
the  third  part,  the  said  Henry  Littlewood  of  the  fourth  part,  and 
Mark  Devey  of  the  fifth  part,  in  consideration  of  the  payment  by 
the  said  Mark  Devey  of  IfiOOl.  to  the  said  Charlotte  Glare,  as  such 
administratrix  as  aforesaid,  being  the  mortgage  money  under  the 
indenture  of  the  28th  of  July,  1838,  and  the  further  sum  of  800^ 
also  paid  by  him  to  the  said  Thomas  Swinfen  Gottrell  the  elder. 
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the  said  George  Boodle  Clare,  for  the  nominal  consideration  therein     cottrbll 
mentioned,  released  and  conveyed,  *and  the  said  Thomas  Rwinfen      hughes. 
Cottrell  the  elder  and  Elizabeth  his  wife  granted,  bargained,  sold,       [  ♦sii  ] 
released,  and  confirmed,  the  premises  in  question  unto  the  use  of 
the  said  Mark  Devey  in  fee,  subject  to  redemption  on  repayment  of 
1,S00Z.  and  interest  on  a  day  therein  mentioned. 

This  indenture  contained  covenants  from  the  said  Thomas 
Swinfen  Cottrell,  the  elder,  that  he  had  good  right  to  convey,  for 
quiet  enjoyment,  and  for  further  assurance,  and  a  covenant  from 
the  said  Henry  Littlewood  to  stand  possessed  of  the  residue  of  the 
term  of  one  thousand  years  assigned  to  him  by  the  indenture  of 
the  28th  of  July,  1838,  in  trust  for  the  said  Mark  Devey. 

The  last-mentioned  deed  was  duly  acknowledged  by  the  said 
Elizabeth  Cottrell  before  Commissioners  of  the  city  of  Stafford 
duly  authorised  to  take  acknowledgments  of  deeds  from  married 
women ;  and  an  indorsement  of  such  acknowledgment  was  duly 
made  thereon,  but  the  said  deed  was  not  executed  by  the  said 
Henry  Littlewood. 

On  the  26th  and  27th  of  October,  1840,  indentures  of  lease  and 
release  were  made  between  the  said  Thomas  Swinfen  Cottrell  the 
elder  of  the  first  part,  the  said  Mark  Devey  of  the  second  part,  John 
Edward  Bealey  of  the  third  part,  Thomas  Farmer  and  William 
Stocks  of  the  fourth  parfc,  and  William  Harrison  of  the  fifth  part. 
The  lease  recited  the  before-mentioned  indentures  of  the  21st  and 
22nd  of  April,  1778,  and  of  the  27th  and  28th  of  September.  1778, 
the  death  of  Joseph  Cottrell  the  elder,  the  marriage  of  Joseph 
Cottrell  the  younger  and  Ann  Grundy,  and  their  deaths,  and  that 
the  said  Thomas  Swinfen  Cottrell  the  elder  was  their  first  son,  and 
that  he  was  the  heir-at-law  of  the  said  Joseph  Cottrell  the  younger ; 
and  also  recited  the  several  indentures  of  mortgage  hereinbefore 
mentioned  and  referred  to,  and  that  Mark  Devey  had  contracted 
with  the  said  Thomas  Swinfen  Cottrell  the  elder  for  the  absolute 
purchase  of  *the  premises  in  question,  free  from  incumbrances,  for  [  •542  ] 
the  sum  of  2,000/.,  of  which  the  said  mortgage  debt  of  1,800{.  then 
due  to  the  said  Mark  Devey  was  to  be  part.  It  further  recited  the 
death  of  the  said  William  Hill,  to  whom  the  two  mortgage  terms 
of  one  thousand  years  respectively  mentioned  in  the  indenture  of 
the  22nd  of  April,  1773,  had  been  assigned  by  that  indenture  to 
attend  the  inheritance ;  the  appointment  by  him  of  executors  to 
his  will;  and  the  further  appointment  by  his  surviving  executor 
of  the  said  Thomas  Farmer  and  Samuel  Stocks  (parties  thereto)  as 
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CoTTBELL  his  executors.  And  by  the  said  indenlures  of  the  26th  and  27th  of 
Hughes.  October,  1840,  the  said  premises,  the  subject  of  this  action,  were 
then,  in  consideration  of  the  sum  of  1,800/.  then  due  to  the  said 
Mark  Devoy  as  the  said  mortgage  debt,  and  of  the  further  sum  of 
700Z.  paid  by  him  to  the  said  Thomas  Swinfen  Cottrell  the  elder, 
making  together  2,000/.,  granted,  bargained,  sold,  aliened,  released, 
and  appointed  by  the  said  Thomas  Swinfen  Cottrell  the  elder  to 
the  said  Mark  Devey  in  fee  :  and  by  the  same  indenture  the  said 
Thomas  Farmer  and  Samuel  Stocks,  as  such  executors  as  aforesaid, 
by  the  direction  of  the  said  Thomas  Swinfen  Cottrell  the  elder, 
assigned  the  said  premises  to  William  Harrison  for  the  residue  of 
the  several  terms  of  one  thousand  years  and  one  thousand  years 
respectively  mentioned  in  the  said  indenture  of  the  22nd  of  April, 
1773,  in  trust  for  the  said  Mark  Devey,  his  heirs  and  assigns,  and 
to  be  assigned  or  disposed  of  as  he  or  they  should  direct  or  appoint, 
and  in  the  meantime  to  attend  the  inheritance,  to  protect  the 
same  from  all  mesne  incumbrances. 

This  deed  also  contained  covenants  by  the  said  Thomas  Swinfen 
Cottrell  the  elder,  that  he  had  good  right  to  convey,  for  quiet 
enjoyment,  free  from  incumbrances,  and  for  further  assurance. 
[  ^513  ]  At  the  time  of  the  making  of  the  last-mentioned  indenture,  *the 

said  Thomas  Farmer  and  Samuel  Stocks  were  the  legal  personal 
representatives  of  the  said  William  Hill  mentioned  in  the  indenture 
of  the  22nd  of  April,  1773. 

By  an  indenture  of  the  27th  of  October,  1840,  made  between  the 
said  Henry  Littlewood  of  the  first  part,  the  said  Thomas  Swinfen 
Cottrell  the  elder  of  the  second  part,  the  said  Mark  Devey  of  the 
third  part,  and  Joseph  Bealey  Stanley  of  the  fourth  part,  the  said 
Henry  Littlewood  assigned  to  the  said  Joseph  Bealey  Stanley  the 
said  term  of  one  thousand  years  mentioned  in  the  deed  of  the 
28th  of  July,  1838,  in  trust  for  the  said  Mark  Devey,  and  to  attend 
the  inheritance. 

None  of  the  before-mentioned  deeds  since  the  year  1818  made 
any  mention  of  the  said  indentures  of  lease  and  release  of  the 
3rd  and  4th  of  May,  1813 ;  nor  had  the  said  Mark  Devey,  or  any  of 
the  parties  claiming  under  any  such  deeds,  any  notice  thereof. 

On  the  10th  of  October,  1844,  the  said  Thomas  Swinfen  Cottrell 
the  elder  executed  a  deed  of  appointment,  of  the  same  date,  made 
between  the  said  Thomas  Swinfen  Cottrell  the  elder  of  the  one  part, 
and  Thomas  Swinfen  Cottrell  the  younger  (the  present  plaintiflf)  of 
the  other  part, — by  which,  after  reciting  the  indenture  of  the  4th  of 
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May,  1818,  it  was  witnessed,  that,  by  virtue  and  in  execution  of  the     cottrell 
power  and  authority  to  him  thereby  reserved,  the  said  Thomas      huJhes. 
Swinfen  Cottrell  the  elder  limited  and  appointed  the  said  premises 
(after  his  decease)  to  the  use  of  the  plaintiff  in  fee. 

This  deed  was  executed  by  the  said  Thomas  Swinfen  Cottrell  the 
elder  in  the  presence  of,  and  was  duly  attested  by,  two  credible 
witnesses,  as  required  by  the  power  in  that  behalf  contained  in  the 
indenture  of  the  4th  of  May,  1818. 

Thomas  Swinfen  Cottrell  the  elder  died  on  the  25th  of  August, 
1853. 

Soon  after  the  execution  of  the  said  deed  of  appointment  of  the  [  544  ] 
10th  of  October,  1844,  the  plaintiff  was  for  the  first  time  informed 
that  the  said  Mark  Devey  claimed  as  purchaser  to  be  entitled  to  an 
estate  in  fee-simple  in  the  premises  in  question ;  and,  thereupon,  in 
October,  1844,  the  plaintiff  caused  a  notice  in  writing  to  be  given  to 
the  said  Mark  Devey,  of  the  said  indenture  of  the  4th  of  May,  1818, 
and  of  the  uses  to  which  the  premises  in  question  were  limited  by 
the  said  indenture ;  and  that,  under  and  by  virtue  of  the  limitations 
in  the  said  indenture,  the  plaintiff  claimed  to  be  entitled  to  an 
estate  in  fee-simple  in  the  premises  in  question.  This  was  the 
first  notice  that  the  said  Mark  Devey  had  received  of  the  said 
indenture  of  the  4th  of  May,  1818. 

In  the  same  year  1844,  and  after  the  service  of  the  said  notice  on 
the  said  Mark  Devey,  the  solicitor  of  the  said  Mark  Devey  applied 
for  and  obtained  an  inspection  and  abstract  of  the  said  indenture. 

In  the  year  1845,  the  said  Mark  Devey  died,  having  in  the  month 
of  December,  1844,  made  his  will,  duly  executed  to  pass  real  estate, 
whereby  he  devised  the  said  premises  to  John  Bealey  for  his  life, 
with  remainders  over. 

The  said  John  Bealey  is  still  living ;  and  the  said  Mark  Devey 
and  the  said  John  Bealey  have  successively  been  in  the  receipt  of 
the  rents  of  the  premises  in  question  from  the  execution  of  the 
indentures  of  the  26th  and  27th  of  October,  1840 :  and  the  defen- 
dant, Richard  Hughes,  was  at  the  commencement  of  this  action, 
and  still  is,  in  the  occupation  thereof  as  tenant  of  the  said  John 
Bealey. 

In  the  year  1845,  the  plaintiff  served  upon  the  said  John  Bealey 
and  the  said  Bichard  Hughes  a  similar  notice  to  the  one  he  had 
previously  served  upon  the  said  Mark  Devey. 

The  question  for  the  opinion  of  the  Court  was,— *whether  the      [  #645  ] 
plaintiff  was  entitled  to  recover  in  this  action.    If  the  Court  should 
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CoTTRELL     be  of  that  opinion,  the  verdict  for  the  plaintiff  was  to  stand ;  but,  if 
Hughes.      *'^®  Court  should  be  of  a  contrary  opinion,  the  verdict  was  to  be 
entered  for  the  defendant. 

Whateley  (with  whom  was  Scotland)  for  the  plaintiff : 
[  •546  ]  The  question  is,  whether  the  two  terms  *of  one  thousand  years 

respectively  created  by  the  indentures  of  the  12th  of  June,  17B2, 
and  29th  of  June,  1768,  are  to  be  considered  as  still  subsisting. 

(Williams,  J. :  If  the  statute  8  <fe  9  Vict.  c.  112,  had  never  been 
passed,  the  outstanding  terms  would  have  been  in  Harrison  by 
virtue  of  the  indentures  of  the  26th  and  27th  of  October,  1840.) 

Certainly.  But  the  question  is,  whether  there  is  not  evidence  from 
which  the  Court  may  presume  those  terms  to  have  been  surrendered 
prior  to  the  execution  of  those  indentures,  in  the  absence  of  all 
mention  of  them  in  the  intermediate  deeds. 

(WiLLUMs,  J. :  Can  we  presume  a  surrender  without  the 
intervention  of  a  jury?) 

In  Doe  d.  Putlandy.  Ililder  (1),  a  surrender  was  presumed.  A  term 
was  created  in  1762,  and  assigned  over  to  a  trustee  in  1779,  to 
attend  the  inheritance :  in  1814,  the  owner  of  the  inheritance 
executed  a  marriage  settlement ;  and,  in  1816,  he  conveyed  his  life- 
interest  in  the  estate  to  a  purchaser,  as  a  security  for  a  debt ;  but  no 
assignment  of  the  term  or  delivery  of  the  deeds  relating  to  it  took 
place  on  either  occasion :  in  1819,  an  actual  assignment  of  the  term 
was  made  by  the  administrator  of  the  trustee  in  1779,  to  a  new 
trustee  for  the  purchaser  in  1816  :  and  the  Court  of  King's  Bench 
held,  that,  under  these  circumstances,  on  an  ejectment  brought 
[•547]  by  *a  prior  incumbrancer  against  the  purchaser,  the  jury  were 
warranted  in  presuming  that  the  term  had,  previously  to  1819,  been 
surrendered. 

(Cbesswell,  J. :  There  the  matter  went  to  a  jury:  and  the  case 
has  certainly  not  been  much  approved  of.)     *     ♦    ♦ 

(Williams,  J. :  I  have  always  understood  it  to  be  a  question  for 
the  jury,  and  not  for  the  Court.) 

A  surrender  was  not  presumed  in  Doe  d.  Blackwell  v.  Plowman  (2) ; 
(1)  21  R  R  488  (2  B.  &  Aid.  782).  (2)  2  B.  &  Ad.  573. 
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but  that  was  put  by  Parke,  J.,  expressly  on  the  ground  that  it  was  Cottrell 
the  case  of  a  marriage  settlement,  in  which  it  is  not  usual  in  point  hughes. 
of  practice  to  notice  attendant  terms. 

(Crbsswbll,  J. :  What  ground  is  there  for  presuming  that  Hill 
had  surrendered  these  terms,  when  we  find  his  representatives 
dealing  with  them  ?) 

Supposing,  then,  that  the  Court  cannot  presume  those  terms  to 
have  been  surrendered,  they  cannot  help  Mark  Devey's   *title.       [  *<>^«  ] 
Those  terms  have  by  the  statute  8  &  9  Vict.  c.  1 12,  ceased  and 
determined.     [He  read  the  first  section  and  referred  to  Doe  d. 
Cadwalader  v.  Price  (1).] 

(Jervis,  Ch.  J. :  That  case  helps  you  to  a  certain  extent :  it  shows       [  650  ] 
that  the  plaintiff  does  not  need  the  protection  of  the  term,  but  that 
the  defendant  does, — at  least  during  the  life  of  Thomas  Swinfen 
Cottrell.) 

Doe  d.  HaU  v.  Mouhdale  (2)  is  also  in  point.     *     ♦     * 

(Jervis,  Ch.  J. :  The  decision  there  being  against  the  lessor  of 
the  plaintiff  on  another  ground,  the  Court  did  not  expressly  decide 
this  point;  and  the  term  was  set  up  by  the  defendant.) 

That  is  so:  but,  Parke,  B.,  in  delivering  judgment,  says, — "It 
becomes  unnecessary  to  consider  the  effect  of  the  satisfied  term 
proved  by  the  defendant  to  exist,  though  we  have  no  doubt  that  it 
is  to  be  deemed  to  have  absolutely  ceased  and  determined,  under 
the  statute  8  <fe  9  Vict.  c.  112,  s.  1,  on  the  81st  of  December,  1845, 
and  consequently  would  have  afforded  no  defence  to  this  *eject-  [  'oSi  ] 
ment."  Upon  these  authorities,  it  is  submitted  these  two  terms 
afford  no  title  to  this  defendant. 

(Jervis,  Ch.  J. :  How  would  it  have  been  in  equity  ?) 

Nothing  has  been  found  calculated  to  throw  any  light  upon  that 
question;  though  probably  equity  would  decree  that  the  terms 
should  attend  the  altered  condition  of  the  estate. 

(Jervis,  Ch.  J. :  Otherwise,  it  would  be  making  the  remainder- 
man bear  the  incumbrance  of  the  tenant  for  life.  It  would  in 
effect  be  enlarging  the  life-estate  to  a  fee.) 

(1)  73  B.  R.  655  (16  M.  &  W.  603).         (2;  73  E.  E.  693  (16  M.  &  W.  689). 
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CoTTRELL  Keating  (with  whom  was  Phijygon),  contra  : 

V. 

Hughes.  It  is  conceded,  that,  supposing  the  statute  8  &  9  Vict.  c.  112,  not 

to  have  passed,  the  plaintiff  in  this   case  would   not  have   been 
entitled  to  recover. 

(Jbrvis,  Ch,  J. :  Upon  a  technical  point  merely, — because  he  had 
no  legal  title.) 

It  is  submitted, — first,  that,  in  a  court  of  law,  the  defendant  is 
entitled  to  be  placed  in  the  same  situation  as  if  the  statute  bad 
never  passed, — secondly,  tha£,  if  this  Court  can  give  the  same  con- 
struction that  a  court  of  equity  would  have  given,  the  defendant  is 
entitled  to  the  full  protection  of  these  two  outstanding  satisfied 
[  *'i'>2  ]  terms.  *The  words  of  the  statute  are  so  strong  that  they  cannot  be 
got  over.  [He  read  s.  1  and  continued :]  The  effect  of  that  statute 
is,  to  place  the  defendant  in  precisely  the  same  situation,  both  at 
law  and  in  equity,  as  he  stood  in  before  the  passing  of  that  Act.  In 
Doe  d.  Cadtvalader  v.  Price,  the  declaration  contained  a  demise  by 
the  trustee  of  the  term.  Here,  there  is  no  demise  by  the  trustee 
of  the  term :  the  plaintiff  claims  under  a  deed  of  appointment. 
The  point  now  under  discussion  was  not  the  point  in  judgment  in 
Doe  d.  Hall  v.  Mouhdale, 

(Jbrvis,  Ch.  J. :  No :  but  it  follows  upon  Doe  d.  Cadwalader  v. 
Price,  where  the  statute  was  considered,  and  the  point  expressly 
decided.) 

In  the  course  of  the  argument  in  Doe  d.  Cadwalader  v.  Price  (1), 
it  was  suggested  that ''  if  the  outstanding  term  is  merged  in  the 
inheritance  by  the  operation  of  the  8  &  9  Viet.  c.  112,  it  can  afford 
the  defendant  no  protection  at  law:  if  it  is  not,  the  plaintiff  is 
entitled  at  law  to  recover  on  the  demise  in  the  name  of  the  termor. 
[  *553  ]  If  it  still  subsists  at  '''all,  as  it  was  assigned  by  express  declaration 
to  attend  the  inheritance,  the  statute  must  be  construed  to  mean 
that  it  is  to  subsist  to  protect  the  party  entitled  to  the  inheritance,  in 
whomsoever  the  right  may  be  shown  to  be."  But  to  this  Parke,  B., 
did  not  assent.  *Ut  must  surely,"  he  said,  ''mean  that  it  is  to 
subsist  to  protect  the  estate  of  the  defendant,  who  was  a  purchaser 
for  value  without  notice,  and  for  whose  benefit  it  was  assigned." 

(Williams,  J. :  The  term  is  actually  dead  by  reason  of  the 
statute:   the  exception  applies  only  where  the  term  attends  the 

(I)  73  B.  R.  6G0  (16  M.  &  W.  611). 
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inheritance,  not  merely  by  reason  of  a.  rule  of  equity,  but  by  the     Cottrell 
express  declaration  of  the  parties.)  Hughes. 

The  Court  must  look  at  it  as  a  court  of  law. 

(Jbbvis,  Ch.  J. :  It  cannot  be  a  mere  legal  question.  In  Doe  d. 
Cadwalader  v.  Pnce,  it  is  plain  the  Court  looked  to  the  quality  of 
the  estate.  It  was  the  plaintiff  who  claimed  the  protection  of  the 
term  there. 

Williams,  J.:  If  you  make  out  that  any  body  wants  it,  it  is  a 
subsisting  term.) 

In  a  court  of  equity,  the  defendant  clearly  would  have  been  entitled 
to  use  these  terms  for  his  protection :  it  is  so  laid  down  by  Lord 
Eldon  in  Cholmondeley  v.  Clinton  (1).  "  We  have  long  laid  it 
down,"  said  his  Lordship,  "and  I  understand  it  to  be  still  the 
law  of  the  land,  that,  if  I  lend  my  money  on  a  mortgage,  and  the 
noble  Lord  who  sits  near  me  afterwards  lends  his  money  upon  a 
mortgage  of  the  same  estate,  having  no  notice  of  my  mortgage; 
if  he  goes  to  the  trustee  of  an  old  term,  and  gets  in  that  term, 
having  no  notice  to  affect  his  conscience  that  I  have  a  mortgage 
before,  although  that  term  was  held  prior  to  his  getting  it  in, 
in  trust,  first  for  me,  and  then  for  him ;  yet,  his  conscience  not 
being  barred  against  the  getting  in  that  term,  he  will  protect 
himself  by  that  term;  that  is,  he  shifts  the  equity  which  was 
first  in  me  into  himself,  and  by  his  diligence  he  gets  the  advantage, 
which  by  my  negligence  *I  have  lost."  [  KiTA  ] 

(Cresswell,  J.:  That  is  like  the  case  of  a  third  mortgagee 
getting  in  a  first  mortgage,  which  entitles  him  in  equity  to  tack. 
But,  what  equitable  title  has  a  purchaser  in  fee  who  purchases 
from  a  tenant  for  life  ?) 

It  is  the  very  weakness  of  the  legal  title  that  renders  the  pro- 
tection of  the  term  necessary.     [He  referred  to  Jones  v.  Powles  (2).] 
These  terms,  therefore,  are  clearly  subsisting,  and  must  be  dealt        [  5r>r>  ] 
with  by  the  Court  as  if  the  statute  had  never  passed. 

Whateley,  in  reply : 

Nothing  can  be  plainer  than  that,  where  a  term  is  assigned  to 
attend  the  inheritance,  it  follows  the  estate,  and  affords  protection 
to  the  person  whose  inheritance  it  is  assigned  to  attend.    It  is  said 

(1)  22  R.  B.  84  (4  Bligh,  1).  (2)  41  R.  B.  137  (3  My.  &  K  581). 
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OoTTRELL  thai  the  Court  cannot  without  the  intervention  of  a  jury  presume 
Hughes,  the  terms  to  have  been  surrendered.  But  it  is  clear,  from  Doe  d. 
Cculwalader  v.  Price,  that  this  Court  has  jurisdiction  as  a  court 
of  equity  as  well  as  of  law;  and  that,  under  the  circumstances 
disclosed  in  this  case,  a  court  of  equity  would  presume  them 
surrendered.    Doe  d.  Putland  v.  Hild^r  is  expressly  in  point. 

(Cresswbll,  J. :  If  we  are  sitting  as  a  court  of  law,  we  must 
have  a  jury.  If  as  a  court  of  equity,  we  must  have  recourse  to 
the  authorities  in  equity.  In  the  last  edition  of  Sir  E.  Sugden's 
Vendors  and  Purchasers  (11th  edit.),  p.  1148,  it  is  said:  "Since 
the  decision  in  Doe  v.  Hilder,  the  point  has  been  repeatedly 
debated  before  the  different  Masters  in  Chancery,  upon  objections 
taken  by  sellers  to  procure  representations  to  terms  of  years, 
which,  they  insisted,  ought  to  be  presumed  to  have  been  sur- 
rendered; but  the  general  and  prevailing  opinion  has  been  that 
that  doctrine  cannot  be  maintained :  and  the  Masters  have  acted 
upon  that  principle.  And,  finally  in  Aspinall  v.  Kempson  (1), 
upon  a  motion  before  Lord  Eldon  for  a  new  trial,  in  which  some 
gentleman  at  the  common  law  Bar  cited  Doe  v.  Hilder,  he 
observed, — *  It  is  not  necessary  to  consider  much  the  doctrine  of 
presumption  with  reference  to  the  present  case;  but,  the  case  of 
Doe  V.  Ililder  having  been  alluded  to,  and  having  paid  considerable 
attention  to  it,  I  have  no  hesitation  in  declaring  that  I  would  not 
[  ♦666  ]  *have  directed  a  jury  to  presume  a  surrender  of  the  term  in  that 
case;  and,  for  the  safety  of  the  titles  to  the  landed  estates  in  this 
country,  I  think  it  right  to  declare  that  I  do  not  concur  in  the 
doctrine  laid  down  in  that  case.'  We  may,  therefore,  be  justified 
in  considering  the  law  to  stand  as  it  did  before  the  decision  in 
Doe  V.  HUd^r:  and  conveyancers  of  course  will  follow  the  advice 
of  Lord  Eldon,  and  not  depart  from  the  practice  they  have 
hitherto  followed."  And  he  refers  to  Doe  d.  Blackwell  v.  Plowman  (2), 
where  Lord  Tenterden  observed  that  the  doctrine  laid  down  in 
Doe  d.  Burdett  v.  Wrighte{^),  and  Doe  d.  Putland  v.  Hikier,  had 
been  much  questioned.) 

Sir  E.  Sugden,  however,  refers  to  two  cases,— Em«r^  v.  Grocock 
and  Ex  parte  Hobnan, — before  Sir  John  Leach,  where  that  very 
learned  Judge  presumed  terms  to  have  been  surrendered,  under 
circumstances  very  like  those  of  the  present  case.    Doe  d.  Putland 

(!)  MS.  (3)  2B.  &  Aid.  710. 

(2)  2  B.  &  Ad.  573. 
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V.  Hilder  has  never  been  overruled :  and,  however  good  the  advice  Cotteell 
of  Sir  E.  Sugden  may  be  to  conveyancers,  to  treat  the  doctrine  hughes. 
with  caution,  it  is  not  upon  such  grounds  to  be  wholly  disregarded. 

(Jervis,  Ch.  J. :  The  difficulty  is  as  suggested  by  my  brother 
Crbsswbll,  that,  if  you  are  addressing  us  as  a  court  of  law,  we 
want  the  assistance  of  a  jury  to  enable  us  to  make  the  presump- 
tion ;  and,  if  you  address  us  as  a  court  of  equity,  we  find  that  the 
doctrine  you  rely  on  has  found  no  favour  there.) 

The  equities  on  the  side  of  the  plaintiff  are  clearly  stronger  than 
those  on  the  side  of  the  defendant ;  and  it  is  submitted  that  the 
plaintiff  is,  for  the  reasons  suggested,  entitled  to  judgment. 

Cur,  adv.  vulL 

Jervis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

In  this  case,  it  appears,  that,  in  the  year  1840,  Thomas  *Swinfen  [  *557  ] 
Cottrell  the  elder,  the  father  of  the  plaintiff,  assuming  and 
covenanting  that  he  was  seised  in  fee,  sold  the  estate  in  question 
to  Mark  Devey  (with  whom  the  defendant  may  be  considered  as 
identical).  On  that  occasion,  two  satisfied  terms  for  one  thousand 
years  were  assigned  to  a  trustee  for  Mark  Devey  to  attend  and 
protect  the  inheritance.  These  terms  had  been  originally  created 
for  mortgage  purposes,  and,  the  mortgage  debts  having  been 
satisfied,  had  been,  as  early  as  the  year  1778,  assigned  to  one 
Hill,  in  trust  to  attend  the  inheritance,  for  the  benefit  of  Joseph 
Cottrell  the  elder,  the  great-grandfather  of  the  plaintiff,  who  was 
then  seised  in  fee.  The  terms  were  assigned  to  the  trustee  for 
Mark  Devey  by  Hill's  legal  personal  representatives.  But,  in 
truth,  the  plaintiff's  father,  Thomas  Swinfen  Cottrell  the  elder, 
was  not  seised  in  fee,  but  only  tenant  for  life,  with  remainder  to 
such  of  his  children  as  he  should  appoint.  The  estate  had  been 
so  limited  by  a  settlement  made  by  him  and  his  father,  Joseph 
Cottrell  the  younger,  in  the  year  1818. 

The  estate  had  been  previously  settled  in  the  year  1778,  in  strict 
settlement,  on  the  marriage  of  the  plaintiff's  grandfather,  Joseph 
Cottrell  the  younger.  But,  in  neither  of  those  settlements  was 
any  notice  taken  of  the  outstanding  terms.  Mark  Devey  had  no 
notice  of  the  settlement  of  1818  before  he  became  the  purchaser  of 
the  estate. 

In  1844,  the  plaintiff's  father  duly  executed  the  power  conferred 
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CoTTKKLL  on  him  by  that  Bettlement;  and  he  thereby  limited  the  estate, 
Hughes,  ^i^^  liis  own  death  (which  took  place  in  1858),  to  his  eldest  son, 
the  plaintiff. 

No  objection  was  made  on  the  argument,  by  the  counsel  for  the 
defendant,  to  the  validity  of  the  settlement,  which,  so  far  as  relates 
to  the  inheritance,  being  prior  to  the  sale  to  Mark  Devey,  is  plainly 
paramount  to  his  title.  It  is  equally  clear,  that,  if  the  terms  for 
[  •558  ]  ♦one  thousand  years  are  to  be  regarded  as  still  subsisting,  the 
plaintiff  cannot  recover  in  this  action,  because  they  precede  the 
estate  acquired  by  him  under  the  settlement  of  1813,  and,  con- 
sequently, the  title  to  the  legal  possession  for  the  remainder  of 
those  terms  is  not  in  him,  but  in  the  assignee  of  the  terms.  But 
it  was  contended,  on  the  part  of  the  plaintiff,  that  the  terms  ought 
not  to  be  regarded  as  still  subsisting. 

The  first  ground  which  his  counsel  urged  on  behalf  of  this 
proposition,  was,  that  it  must  be  presumed  by  the  Court  that  they 
had  been  surrendered  before  they  were  assigned,  on  the  occasion 
of  the  sale  to  Mark  Devey ;  and  for  this  the  case  of  Doe  d.  Putland 
V.  HiUler{\)  was  relied  on.  That  case  is  certainly  an  authority  to 
show  that  it  might  have  been  left  to  a  jury  to  presume  the 
surrender.  But  it  is  well  known  that  the  decision  of  Doe  d. 
Putland  V.  Hilder  created  great  dissatisfaction  among  conveyancers. 
It  was  subjected  to  observations  by  Mr.  Sugden,  in  the  shape  of 
a  printed  letter  to  Mr.  Butler,  to  which  it  was  difficult,  if  not 
impossible,  to  give  an  answer.  They  were  inserted  by  the  same 
writer  in  subsequent  editions  of  his  Treatise  on  the  Law  of  Vendors 
and  Purchasers,  and  accompanied  by  a  statement,  that,  since  the 
decision  in  Doe  d.  Putland  v.  Hilder,  the  point  had  been  repeatedly 
debated  before  the  different  Masters  in  Chancery,  upon  objections 
taken  by  sellers  to  procure  representations  to  terms  of  years,  which 
they  insisted  ought  to  be  presumed  to  have  been  surrendered ;  but 
that  the  general  and  prevailing  opinion  had  been  that  that 
doctrine  could  not  be  maintained;  and  the  Masters  had  acted 
upon  that  principle.  And  it  is  added,  that,  in  AspinaU  v. 
Kempsoii  (2),  upon  a  motion  before  Lord  Chancellor  Eldon  for 
a  new  trial,  in  which  some  gentlemen  at  the  common  law 
Bar  cited  Doe  d.  Putlaml  v.  Hilder,  his  Lordship  observed, — **  It 
[  ^059  J  is  not  necessary  to  *con8ider  much  the  doctrine  of  presumption, 
with  reference  to  the  present  case ;  but,  the  case  of  Doe  d.  Putland 

(1)  21  R.  R  488  (2  B.  &  Aid.  782).  (2)  Sugdeu's  V.   &    P.,    11th    ed., 

p.  1148. 
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V.  Hilder  having  been  alluded  to,  and  having  paid  considerable     Cottrell 
attention  to  it,  I  have  no  hesitation  in  declaring  that  I  would  not      hughes. 
have  directed  a  jury  to  presume  a  surrender  of  the  term  in  that 
case ;  and,  for  the  safety  of  the  titles  to  the  landed  estates  in  this 
country,  I  think  it  right  to  declare  that  I  do  not  concur  in  the 
doctrine  laid  down  in  that  case." 

We  should,  therefore,  probably  decline  to  act  on  the  authority  of 
Doe  d.  Putland  v.  Hililer,  if  the  occasion  called  for  it,  notwith- 
standing it  may  not  have  been  expressly  overruled  in  a  court  of 
law.  But  it  is  plain,  even  according  to  that  case,  that  the  pre- 
sumption, if  it  is  to  be  made  at  all,  must  be  made  by  a  jury,  and 
not  by  the  Court ;  and  that  we  cannot  presume  a  surrender  which 
is  not  stated  as  a  fact  in  the  special  case  on  which  we  have  to  give 
our  opinion. 

The  remaining  ground  taken  by  the  plaintiff's  counsel,  was,  that 
the  terms  have  ceased  and  determined  by  reason  of  the  statute 
8  &  9  Vict.  c.  112,  by  which  it  is  enacted  that  every  satisfied  term 
of  years  which  either  by  express  declaration  or  by  construction  of 
law  shall,  upon  the  81st  of  December,  1845,  be  attendant  upon  the 
inheritance  or  reversion  of  any  lands,  shall  on  that  day  absolutely 
cease  and  determine,  but  with  an  exception  that  every  such  term 
which  shall  be  so  attendant  by  express  declaration,  although  made 
to  cease,  shall  afford  to  every  person  the  same  protection  against 
every  incumbrance,  charge,  estate,  right,  action,  suit,  claim,  and 
demand,  as  it  would  have  afforded  to  him  if  it  had  continued  to 
subsist,  but  had  not  been  assigned  or  dealt  with  after  the  said 
81st  of  December,  1845,  and  shall  for  the  purpose  of  such  pro- 
tection, be  considered  in  every  court  of  law  and  equity  to  be  a 
subsisting  term. 

The  question,  then,  is,  whether  the  terms  are  within  the  exception       [  56o  ] 
contained  in  the  statute. 

The  terms  were  unquestionably  attendant  on  the  inheritance,  by 
express  declaration,  on  the  81st  of  December,  1845 :  and  it  only 
remains  to  be  inquired  whether  they  would  have  afforded  protection 
to  Mark  Devey  (and  those  who  may  be  regarded  as  identical  with 
him),  if  they  had  continued  to  exist. 

We  agree  with  the  opinion  of  the  Court  of  Exchequer  expressed 

in  Doe  d.  CadivaUider  v.  Price  (1),  that  the  protection  to  be  afforded 

is  not  merely  such  as  might  have  been  set  up  in  a  court  of  law,  but 

such  as  that  a  court  of  equity  would  not  have  restrained  its  being 

(1)  73  B,  B.  655  (1(5  M.  &  W.  603). 
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CoTTRELL     80  sst  up.     Now,  it  appeal's  to  be  quite  clear  that  a  court  of  equity 
HuouEs.      ^'ould  not  have  restrained  the  setting  up  of  these  terms  in  a  court 
of  law  by  Mark  Devey  for  his  protection. 

The  long-established  doctrines  of  the  courts  of  equity  on  this 
subject,  are  so  fully  and  clearly  explained  in  Butler's  note  to  Co. 
Litt.  290  b,  note  249,  §  xiii.,  that  it  may  be  expedient  to  state  the 
very  words  of  that  learned  writer,  which  are  as  follows :  "  Though 
the  trust  or  benefit  of  the  term  is  annexed  to  the  inheritance,  the 
legal  interest  of  the  term  remains  distinct  and  separate  from  it  at 
law,  and  the  whole  benefit  and  advantage  to  be  made  of  the  term 
arises  from  this  separation ;  for,  if  two  persons,  or  more,  have 
claims  upon  the  inheritance  under  different  titles,  a  term  of  years 
attendant  upon  it  is  still  so  distinct  from  it,  that,  if  any  one  of 
them  obtains  an  assignment  of  it,  then  (unless  he  is  affected  by  any 
of  the  circumstances  which  equity  considers  as  fraudulent)  he  will  be 
entitled,  both  at  law  and  in  equity,  to  the  estate  for  the  whole  con- 
tinuance of  the  term,  to  the  utter  exclusion  of  all  the  other  claimants. 
This,  if  the  term  is  of  long  duration,  absolutely  deprives  all  the 
[  ♦sei  ]      other  claimants  of  *every  kind  of  benefit  in  the  land.     Supposing 
therefore,  A.  purchases  an  estate,  which,  previous  to  his  purchase 
had  been  sold,  mortgaged,  leased,  and  charged  with  every  kind  of 
incumbrance  to  which  real  property  is  subject ;  in  this  case,  A.  and 
the  other  purchasers,  and  all  the  incumbrancers,  have  equal  claims 
upon  the  estate.    This  is  the  meaning  of  the  expression  that  their 
equity  is  equal.    But,  if  there  is  a  term  of  years  subsisting  in  the 
estate,  which  was  created  prior  to  the  purchases,  mortgages,  and 
other  incumbrances,  and  A.  procures  an  assignment  of  it  in  trust 
for  himself,  this  gives  him  the  legal  interest  in  the  lands  during 
the  continuance  of  the  term,   absolutely  discharged  from,    and 
unaffected  by,  any  of  the  purchases,  mortgages,  and  other  incum- 
brances, subsequent  to  the  creation  of  the  term,  but  prior  to  his 
purchase.     This  is  the  meaning  of  the  expression  in  assignments  of 
terms,  that  they  are  to  protect  the  purchaser  from  all  mesne  incum- 
brances.   But  it  is  to  be  observed,  that  A.,  to  be  entitled  in  equity 
to  the  benefit  of  the  term,  must  have  all  the  following  requisites: 
he  must  be  a  purchaser  for  a  valuable  consideration ;  his  purchase 
must  in  all  respects  be  a  fair  purchase,  and  free  from  every  kind  of 
fraud  ;  and,  at  the  lime  of  his  purchase,  he  must  have  no  notice  of 
the  prior  conveyance,  mortgage,  charge,  or  other  incumbrance.     It 
is  to  be  observed  that  mortgagees,  lessees,  &c.,  are  purchasers  in 
this  sense,  to  the  amount  of  their  several  charges,  interests,  or 
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rights.    If  any  person  of  this  description,  unaflfected  by  notice  or     cottrell 

fraud,  takes  a  defective  conveyance  or  tfssignment  of  the  fee,  or  of     HuanEs. 

any  estate  carved  out  of  it, — defective  either  by  reason  of  some 

prior  conveyance,  or  of  some  prior  charge  or  incumbrance ;   and  if 

he  also  takes  an  assignment  of  a  term  to  a  trustee  for  himself,  or  to 

himself,  where  he  takes  the  conveyance  of  the  inheritance  to  his 

trustee :  in  each  of  these  cases,  he  is  entitled  to  the  full  benefit  of 

the  term,  that  is,  he  may  use  the  legal  ^estate  of  the  term  to  defend       [  *562  ] 

his  possession  during  the  continuance  of  the  term,  or,  if  he  has 

lost  the  possession,  to  recover  it  at  common  law,  in  preference  to 

all  claimants  prior  to  his  purchase,  but  subsequent  to  his  term." 

It  thus  appears  that  the  defendant  (as  representing  Mark  Devey) 
is  a  person  of  whom  it  may  be  properly  said  that  the  attendant 
terms  would  have  afforded  him  protection  against  the  settlement 
under  which  the  plainti£f  claims,  if  they  had  continued  to  subsist ; 
and,  consequently,  by  the  express  terms  of  the  statute,  we  must 
consider  them  to  be  subsisting  terms. 

The  plaintiff,  therefore,  has  no  title  to  the  possession,  and  our 
judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 

KNIGHT  V.  CAMBEE8.  ^865. 

(15  C.  B.  562—565  ;  S.  C.  3  C.  L.  B.  565;  24  L.  J.  C.  P.  121 ;  1  Jup.  N.  8.  525.)        Jan.  28. 
[DecisioD  on  Gaming  Act,  1845,  rendered  obsolete  by  the  Gaming  Act,  1892.]  """ 


KNIGHT  V.   FITCH.  i855. 

(15  C.  B.  566-572 ;  8.  0.  3  C.  L.  B.  567  ;  24  L.  J.  C.  P.  122 ;  1  Jur.  N.  S.  526.)        •^^3' 

[Plea  of  gaming  to  claim  for  commission  and  differences  on  Stock  Exchange 
transactions :  see  Thacher  v.  Hardy  (1878)  4  Q.  B.  D.  685,  48  L.  J.  a  B.  289  ; 
Slrachan  v.  UniverBoI  Stock  Exchange  [1896]  A.  C.  166,  .65  L.  J.  Q.  B.  428.] 


FARNELL   v.   SMITH.  isss. 

(15  C.  B.  572—583  ;  S.  C.  3  C.  L.  B.  505 ;  3  W.  B.  184 ;  25  L.  T.  O.  S.  68.)  ^^'  ^^' 

A  rate  may  be  made,  under  the  provisions  of  the  Church  Building  Act, 

1818,  ss.  59,  60,  for  the  purpose  of  paying  the  principal  and  interest  of 
money  borrowed  in  the  manner  provided  by  that  Act,  at  a  meeting  of 
which  the  notice  required  by  the  25th  section  of  the  Church  Building  Act, 

1819,  has  not  been  given,  the  latter  statute  not  repealing  the  former,  but 
merely  providing  a  further  mode  of  raising  the  necessary  funds. 

[This  case  appears  now  to  be  of  no  practical  importance  by  reason  of  the 
passing  of  the  Compulsory  Church  Bate  Abolition  Act,  1868  (31  &  32  Vict, 
c.  109),  and  it  is  thought  to  be  sufficient  to  keep  the  head-note.] 

R.B. — ^VOL.  C.  82 
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1866.  MOFFATT   V.   LAURIE. 

Jan,  29. 
(15  C.  B.  583—596;  S.  C.  24  L.  J.  C.  P.  66;  1  Jur.  N.  8.  283;  3  W.  B.  252; 

[  583  ]  24  L.  T.  O.  S.  259.) 

The  declaration  stated,  that  A.,  being  possessed  of  certain  land,  and  the 
plaintiff  being  an  architect  and  surveyor,  it  was  agreed  between  them  that 
the  plaintiff  ^ould  lay  out  the  said  land  for  building  purposes,  viz.,  that 
he  should  make  all  the  necessary  surveys,  plans,  &c.,  and  that  the  plaintiff 
undertook  the  whole  of  the  above  on  the  following  conditions, — that  he 
make  A.  no  charge  whatever  for  the  above  services,  but  that,  in  the  event 
of  any  of  the  land  being  disposed  of  for  building  purposes,  the  plaintiff 
should  be  appointed  the  architect  on  A.*s  behalf  to  see  that  the  construction 
of  the  works  was  substantial,  &c.,  and  that  parties  building  on  the  land 
should  pay  the  plaintiff  1^  per  cent,  on  the  outlay,  providing  they  did  not 
employ  the  plaintiff  as  their  architect;  but  that,  in  the  event  of  A.  or  his 
executors  wishing  to  dispense  with  the  plaintiffs  services  at  any  time,  he 
or  they  should  be  at  liberty  to  do  so,  with  the  understanding  that  he  or 
they  remunerate  the  plaintiff  for  the  time,  trouble,  and  expenses  he  had 
been  put  to  in  making  the  said  prepai-ations.  It  then  averred  that  the 
plaintiff  made  the  necessary  surveys,  plans,  &c.,  and  incurred  expenses 
therein  ;  and  that  the  said  land  was  not,  nor  was  any  part  thereof,  disp'>Bed 
of  for  building  purposes  according  to  the  said  agreement,  although  a  reason- 
able time  for  such  disposal  of  the  same  had  elapsed ;  and  that,  after  the  death 
of  A.,  the  defendants,  as  his  executors,  dispensed  with  the  fui'ther  services  of 
the  plaintiff  in  respect  of  the  said  contract,  and  wholly  released  and  discharged 
him  from  any  further  performance  of  the  same,  and  hindered  and  prevented 
themselves  ^m  disposing,  and  put  it  out  of  their  power  to  dispose  of  the 
said  land,  or  any  part  of  it,  for  building  purposes ;  and  that  thereupon  there 
became  and  was  due  and  payable  to  the  plaintiff  from  the  defendants,  as 
executors,  a  large  sum  for  his  trouble  in  preparing  the  survey,  plans,  &c  : 

Held,  that  the  declaration  showed  no  cause  of  action,  inasmuch  as  the 
event  on  the  happening  of  which  alone  the  plaintiff  was  to  be  entitled  to 
remuneration  for  his  services,  viz.  the  disposal  of  the  land  for  building 
purposes,  had  not  happened. 

The  declaration  stated  that  the  said  John  Laurie  (deceased) 
being  possessed  of  certain  land,  and  the  plaintiff  being  an  architect 
and  surveyor,  it  was  agreed  between  them  that  the  plaintiff  should 
[  *584  ]  lay  out  the  said  *land  for  building  purposes,  viz.  that  he  should 
make  all  the  necessary  surveys,  plot  down  all  clumpy  belts,  trees,  &c.» 
and  carefully  lay  out  all  roads,  approaches,  &c. ;  also  plot  down  the 
various  sites  for  villa  residences,  with  the  contents  marked  on  the 
same ;  and  would  also  prepare  all  requisite  plans,  drawings,  bird's 
eye  views,  &c.,  so  as  to  show  the  estate  to  the  greatest  advantage ; 
and  the  plaintiff  undertook  the  whole  of  the  above  on  the  following 
conditions, — that  he  make  the  said  John  Laurie  no  charge  what- 
ever for  the  above  services,  but  it  was  agreed  between  them,  that, 
in  the  event  of  any  of  the  land  being  disposed  of  for  building 
purposes,  the  plaintiff  should  be  appointed  the  architect  on  the  said 
John  Laurie's  behalf,  to  see  that  the  construction  of  the  works  was 
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substantial,  and  the  elevations  architectural,  so  that  the  general      Moppatt 
spirit  of  the  whole  design  would  be  fully  carried  out,  and  that      laurik. 
parties  building  on  the  land  should  pay  the  plaintiff  1 J  per  cent,  on 
the  outlay,  providing  they  did  not  employ  the  plaintiff  as  their 
architect ;  but  that,  in  the  event  of  the  said  John  Laurie  or  his 
executors  wishing  to  dispense  with  the  plaintiff's  services  at  any 
time,  he  or  they  should  be  at  liberty  to  do  so,  with  the  under- 
standing that  he  or  they  remunerate  the  plaintiff  for  the  time, 
trouble,  and  expenses  he  had  been  put  to  in  making  the  said 
preparations :  Averment,  that  the  plaintiff  did  thereupon,  and  in 
pursuance  of  the  said  agreement,  in  a  reasonable  time  then  next 
following,  lay  out  the  said  land  for  building  purposes,  and  make  all 
necessary  surveys  in  that  behalf,  and  plot  down  all  clumpy  belts, 
trees,  &c.,  and  carefully  lay  out  all  roads,  approaches,  &c.,  and  also 
plot  down  the  various  sites  for  villa  residences,  with  the  con- 
tents marked  on  the  same,  and  did  prepare  all  requisite  plans, 
drawings,  bird's  eye  views,  &c.,  so  as  to  show  the  said  estate  to  the 
greatest  advantage,  and  spent,  was  put  to,  and  incurred,  divers 
time,  trouble,  and  expenses  in  and  about  the  same :  That  the  said 
*land  was  not,  nor  was  any  part  thereof,  disposed  of  for  building       [  ns6  ] 
purposes^  according  to  the  said  agreement,  although  a  reasonable 
time  for  such  disposal  of  the  same  had  elapsed,  and,  after  the  death 
of  the  said  John  Laurie,  the  defendants,  as  executors  as  aforesaid, 
did  wish  to  dispense  with,  and  did  dispense  with,  the  further 
services  of  the  plaintiff  in  respect  of  the  said  contract,  and  wholly 
released,  discharged,  and  exonerated  him  from  any  further  per- 
formance of  the  same  on  the  plaintiff's  part,  and  hindered  and  pre- 
vented themselves  from  disposing,  and  put  it  out  of  their  power  to 
dispose  of  the  said  land,  or  any  part  of  it,  for  building  purposes : 
and  thereupon  there  became  and  was  due  and  payable  to  the 
plaintiff  from  the  defendants,  as  executors  as  aforesaid,  divers  large 
sums  of  money,  amounting,  to  wit,  to  6,000i.,  for  and  in  respect  of 
the  plaintiff's  time,  trouble,  and  expenses  to  which  he  was  put  in 
making  the  said  preparations  as  aforesaid :  and  the  plaintiff  had 
done  and  performed  all  things  necessary  on  his  part  to  entitle  him 
to  payment  of  the  said  6,000Z.  by  the  defendants  as  executors  as 
aforesaid ;  yet  the  defendants  had  not  paid  the  same,  or  any  part 
thereof. 

[There  were  other  counts  for  work  and  labour  done,  goods  sold 
and  delivered,  &c.  The  defendants  pleaded  to  the  declaration  and 
demurred  generally  to  the  first  count  on  the  ground  that  it  showed 

82—2 
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MoFFATT     no  cause  of  action.    The  plaintiff  joined  in  demurrer.    C  Wood 
Laurie.       argued  in  support  of  the  demurrer  and  Finlason,  contra.    The 
arguments  suflSciently  appear  from  the  judgments.] 

[  591  ]        Jbrvis,  Ch.  J. : 

[  •692  ]  I  entertain  no  doubt  whatever  in  this  *case.     The  defendants 

are  entitled  to  judgment.  The  case  of  Moon  v.  The  Governors  of 
the  Witney  Union  has  no  application  at  all  to  the  present  question. 
The  circumstances  of  that  case  were  these :  The  guardians  of  the 
Witney  Union  were  desirous  of  erecting  a  workhouse,  and 
employed  Kempthorne  as  their  architect  to  prepare  the  plans  and 
specification.  Kempthorne,  as  their  agent,  employed  Moon,  a 
surveyor,  to  take  out  the  quantities, — a  course  which  was  not  only 
proved  at  the  trial  to  have  been  usual,  but  also  to  have  been 
recognised  and  sanctioned  by  the  defendants;  for,  when  they 
advertised  for  tenders,  they  stated  that  the  quantities  were  being 
taken  out,  and  that  the  expense  of  so  doing  would  have  to  be 
defrayed  by  the  successful  competitor.  Some  misunderstanding 
arising  between  the  defendants  and  Kempthorne,  they  declined  to 
go  on  with  the  contract ;  therefore  there  was  no  successful  com- 
petitor, and  the  defendants  remained  liable  to  the  surveyor.  Here, 
the  contract  provides  that  the  plaintiff  shall  make  no  charge  what- 
ever for  surveying  and  plotting  the  land ;  but,  that,  in  the  event  of 
any  of  the  land  being  disposed  of  for  building  purposes,  the  plaintiff 
should  be  appointed  the  architect  on  Laurie's  behalf,  and  that 
parties  building  on  the  land  should  pay  the  plaintiff  1|  per  cent, 
on  the  outlay,  provided  they  did  not  employ  him  as  their  architect : 
and  then  the  agreement  goes  on  to  provide,  that,  in  the  event  of 
Laurie  or  his  executors  wishing  to  dispense  with  the  plaintiff's 
services  at  any  time,  he  or  they  should  be  at  liberty  to  do  so, 
paying  him  for  the  trouble  and  expense  he  had  been  put  to  in 
making  the  preparations.  So  far  the  agreement  seems  to  be 
perfectly  plain.  If  Laurie  prevents  the  plaintiff  from  earning 
his  remuneration  in  the  shape  of  commission  as  architect,  he  is 
to  pay  him  for  his  labour  in  surveying  and  plotting,  &c.  A 
momentary    apparent    difficulty  was    presented    by  my  brother 

[  *593  ]  ^WiLLUMs's  Suggestion  that  possibly  there  might  be  an  implied 
undertaking  on  the  part  of  Laurie  that  he  would  do  no  act  to 
put  it  out  of  his  or  his  executors'  power  so  to  deal  with  the 
property  as  to  prevent  the  plaintiff  from  obtaining  the.  anticipated 
commission.    But  there  is  nothing  on  the  face  of  the  agreement  to 
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raise  any  such  implied  undertaking.  For  anything  that  appears,  Moffatt 
the  plaintiflf  may  have  gone  to  Laurie,  and  suggested  to  him  that  laurie. 
he  could  so  attractively  plot  out  the  land  that  it  would  readily  let 
for  building  purposes,  and  that  he  was  so  sanguine  as  to  the 
success  of  the  scheme,  that  he  was  content  to  rest  his  chance 
of  remuneration  upon  it.  There  is  nothing  on  the  face  of  the 
contract  to  restrain  Laurie  from  disposing  of  the  land  for  any 
other  than  building  purposes.  As,  therefore,  the  land  was  not  let 
for  building  purposes,  and  there  were  no  services  of  the  plaintiflf 's 
which  could  be  dispensed  with,  the  event  has  not  arisen  upon  which 
he  was  to  be  entitled  to  claim  a  remuneration  for  his  trouble  and 
expense  in  plotting  the  land.  I  therefore  think  the  defendant  is 
entitled  to  the  judgment  of  the  Court  upon  this  demurrer. 

Maule,  J. : 

I  am  of  the  same  opinion.  The  contract  here  is  not  very  unlike 
that  in  Moffatt  v.  Dickson,  where  we  held,  after  much  argument, 
that  the  plaintiflf  had  thought  fit  to  stipulate,  that,  in  certain  events, 
he  was  to  receive  no  remuneration  at  all  for  his  labour.  Generally 
speaking,  people  who  do  work  for  others  expect  to  be  paid  for  it ;  as 
in  the  case  cited,  of  a  surveyor  who  is  employed  in  taking  out  what 
are  called  quantities.  But,  where  the  work  to  be  done  is  of  the 
peculiar  character  of  the  work  in  the  present  case,  which  may  entail 
great  expense  upon  the  owner  of  the  land, — an  expense  he  would 
hesitate  to  incur  upon  a  speculation  of  the  probable  result  of  which 
he  might  not  be  very  sanguine, — it  may  well  be  that  an  architect 
of  experience  like  the  ♦plaintiflf,  feeling  certain  that  he  can  lay  out  [  *5n  ] 
the  ground  in  a  manner  so  attractive  as  to  render  the  success  of  the 
venture  matter  of  little  or  no  doubt,  may  be  content  to  agree  that 
his  remuneration  for  the  trouble  he  bestows  upon  it  shall  be  limited 
to  the  per-centage  on  the  outlay  when  his  plans  shall  be  carried 
into  eflfect  by  the  erection  of  houses  upon  the  land.  In  one  event, 
and  in  one  event  only,  viz.  of  Laurie  or  his  executors  wishing  to 
dispense  with  the  plaintiff's  services,  that  is,  as  architect,  the 
agreement  provides  that  they  shall  be  at  liberty  to  do  so  only  upon 
the  understanding  that  he  shall  in  that  case  be  remunerated  for  the 
time,  trouble,  and  expense,  incurred  by  him  in  preparing  the  plans. 
There  is  no  provision  that  he  shall  be  paid  for  the  plans  at  all 
events :  and  no  event  has  occurred  in  which  the  agreement  gives 
him  any  title  to  claim  remuneration.  It  is  urged  that  the  defen- 
dants, Laurie's  executors,  are  responsible  because  they  have  by 
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MoFFATT  parting  with  the  land  put  it  out  of  their  power  to  dispose  of  it 
Laubib.  for  building  purposes.  That,  however,  is  an  event  which  the 
agreement  has  provided  for,  and  in  which  the  plaintiff  is  to  receive 
nothing.  The  exceptional  case  of  the  plaintiff  being  entitled  to 
remuneration  for  his  labour  in  preparing  the  plans,  if  his  services 
are  dispensed  with,  applies  only  to  the  event  of  a  right  having 
accrued  to  him  to  be  paid  for  his  services,  viz.  if  the  land  is  let  for 
building  purposes.  That  case  has  not  arisen.  I  further  think, 
that,  as  the  declaration  does  not  allege  that  the  defendants  wrong- 
fully dismissed  or  dispensed  with  the  services  of  the  plaintiff,  or  by 
any  wrongful  act  on  their  part  made  it  impossible  to  prosecute  the 
building  scheme,  and  thereby  deprived  the  plaintiff  of  the  profits 
he  ought  to  have  acquired,  it  is  bad ;  though  I  do  not  think  it 
would  have  very  much  bettered  the  plaintiff's  position  if  it  had 
contained  such  an  allegation.  For  these  reasons,  I  concur  in 
thinking  that  the  defendants  are  entitled  to  judgment. 

[  596  ]       Cresswbll,  J. : 

I  am  entirely  of  the  same  opinion.  The  earlier  part  of  the 
declaration  merely  alleges  that  Laurie  being  possessed  of  certain 
land,  and  the  plaintiff  being  an  architect  and  surveyor,  it  was  agreed 
between  them  that  the  plaintiff  should  lay  out  the  said  land  for 
building  purposes,  making  the  necessary  surveys  and  plans,  and 
that  the  plaintiff  undertook  the  whole  of  the  above  on  certain 
conditions,  one  of  which  was,  that  he  should  make  no  charge 
whatever  for  the  above  service.  I  find  there  no  stipulation  that 
Laurie  shall  offer  or  continue  for  any  specified  time  to  offer  the  land 
for  building  purposes.  The  declaration  then  goes  on  to  allege,  that, 
in  certain  events,  the  plaintiff  shall  be  paid  for  his  services  in  a 
particular  way.  That  event  must  arise  before  any  right  to  receive 
payment  can  accrue  at  all.  Li  the  event  of  any  of  the  land  being 
disposed  of  for  building  purposes,  the  plaintiff  is  to  be  appointed  the 
architect  on  Laurie's  behalf ;  and  the  parties  building  on  the  land 
are  to  pay  him  IJ  per  cent,  on  the  outlay  if  they  do  not  employ 
him  as  their  architect :  but,  in  the  event  of  Laurie,  or  his  executors, 
at  any  time  wishing  to  dispense  with  the  plaintiff's  services,  they 
are  to  be  at  liberty  to  do  so,  but  in  that  case  they  are  to  pay  him  for 
his  time  and  trouble  in  preparing  the  plans,  &c.  Neither  of  these 
events  has  happened.  The  land  has  not  been  disposed  of  for  building 
purposes,  so  as  to  render  the  services  of  an  architect  necessary. 
I  therefore  think  the  plaintiff  has  not  made  out  any  cause  of  action. 
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Williams,  J. :  Moffatt 

I  am  of  the  same  opinion.  It  is  clear  from  the  terms  of  the  laueie. 
contract  as  set  out  in  the  declaration,  that  the  plaintifif  stipulated  to 
do  the  work  for  which  he  seeks  to  be  compensated  in  this  action, 
gratis,  unless  an  event  should  happen  which  has  not  happened,  viz. 
that  the  land  should  be  let  for  building  purposes.  I  entertained 
some  doubt  during  the  course  of  the  argument,  ^whether  a  contract  [  *596  ] 
might  not  be  implied  on  the  part  of  Laurie  and  his  executors  that 
they  would  do  no  act  to  prevent  the  occurrence  of  the  event  on 
which  the  plaintiff's  remuneration  was  made  to  depend.  That 
might  have  given  rise  to  a  point  of  considerable  difficulty  :  it  might 
have  been  the  duty  of  the  defendants  as  executors  to  sell  the  land 
for  the  purpose  of  satisfying  debts  of  a  higher  degree:  and  it 
would  be  difficult  to  say  that  they  would  be  liable  in  damages  for 
dealing  with  the  estate  of  their  testator  in  a  manner  in  which  they 
were  by  law  bound  to  deal  with  it.  But  there  is  another  difficulty 
in  the  plaintiff's  way :  the  declaration  is  not  framed  so  as  to  entitle 
the  plaintifif  to  claim  damages  from  the  defendants  for  preventing 
him  from  acquiring  the  profit  he  is  entitled  to  under  the  contract ; 
but  the  plaintifif  seeks  to  recover  damages  for  improperly  dispensing 
with  his  services.  But,  upon  consideration,  I  think  none  of  these 
points  arise.  The  plaintifif  agreed  to  prepare  the  plans  gratis,  and 
not  to  look  to  Laurie  or  his  executors  for  any  remuneration  unless 
certain  events  should  happen  which  have  not  happened.  If  Laurie, 
or  his  executors,  thought  fit  to  change  their  minds  as  to  the  disposal 
of  the  property,  I  see  nothing  in  the  contract  set  out  in  the 
declaration  to  prevent  them  from  so  doing,  or  to  give  the  plaintifif 
any  right  to  damages  in  the  event  of  their  doing  so. 

Judgment  for  the  defendant 


CANHAM  V.   BARRY  (1).  isss. 

(15  C.  B.  697—621  ;  S.  C.  3  C.  L.  R.  487  ;  24  L.  J.  C.  P.  100;  1  Jur.  N.  8. 402.)        ^m^. 

Where  a  plaintiff  declares  upon  an  agreement  in  writing,  the  defendant        [  597  ] 
cannot  in  pleading  rely  upon  oral  matter  introducing  a  qualification  of  the 
contract  declared  on,  or  showing  that  it  was  made  suhject  to  conditions 
which  do  not  appear  upon  the  face  of  it  (2). 

To  a  count  upon  an  agreement  whereby  the  defendant  agreed  upon  certain 

(1)  Fiaher  v.  Tulhj  (1879)  3  App.  Cas.  seventh  plea)  is  omitted,  as  the  judg- 
627,  639,  47  L.  J.  P.  C.  69.  ments  turned  entirely  upon  the  proper 

(2)  So  much  of  the  report  as  relates  construction  to  be  put  upon  the  plea, 
to  this  point  (raised  by  demuri'er  to  the 
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Cakham  temiB  to  sell  to  the  plaintiff  "  all  his  unexpired  term  and  leasehold  interest 

r.  in  a  farm  then  in  his  occupation  /'with  immediate  possession, — ^the  defendant 

Babbt.  pleaded,  that  he  held  the  farm  under  a  lease  containing  a  covenant  not  to 

assign  without  the  consent  in  writing  of  the  lessors  ;  that,  being  desirous 
to  part  with  the  farm,  he  applied  to  the  agent  of  the  lessors  for  their 
consent  to  his  doing  so,  and  had  obtained  an  assurance,  that,  if  he  foimd 
an  eligible  tenant,  who  could  give  satisfactory  references,  the  consent 
would  not  be  withheld ;  that  the  agreement  was  made  for  the  purpose  of 
one  Main  becoming  the  occupier  of  the  farm ;  and  that  the  defendant  was 
induced  by  the  plaintiff  to  enter  into  the  agreement,  and  did  so,  upon  the 
faith  and  assurance,  as  the  plaintiff  knew,  and  the  plaintiff,  in  order  to 
induce  the  defendant  to  enter  into  the  agreement,  represented,  and  induced 
the  defendant  to  believe,  that  Main  was  a  person  of  respectability,  and 
eligible  as  tenant  of  the  farm,  and  covld  give  references  that  would  be 
satisfactory  to  the  landlords;  whereas,  in  truth,  he  was  not  a  person  of 
respectability,  and  could  not  and  did  not  give  such  references:  Held,  a 
good  plea,  inasmuch  as  it  showed  that  the  defendant  was  induced  to  enter 
into  the  contract  by  a  false  representation  of  the  plaintiff  as  to  a  fact 
within  his  knowledge,  and  which  was  material  to  the  subject-matter  of  the 
contract. 

The  first  count  of  the  declaration  stated,  that,  on  the  13th  of 
June,  1854,  a  certain  agreement  or  instrument  in  writing  was 
made  and  signed  by  and  between  the  plaintiff  and  the  defendant 
under  and  with  their  respective  signatures  of  **  George  Canham," 
and  "  Robert  Thomas  Barry,"  in  the  words  and  figures  following, 
that  is  to  say, — "  1  agree  to  purchase  of  Robert  Thomas  Barry  all 
his  unexpired  term  and  leasehold  interest  in  the  farm  now  in  his 
occupation,  at  West  Thurroch,  in  the  county  of  Essex,  together 
with  all  the  growing  crops  now  thereon,  and  also  all  the  horses 
and  implements  of  husbandry  set  out  in  the  schedule  hereunder 
written,  at  and  for  the  price  and  sum  of  8,600Z.,  and  I  have  this 
day  paid  the  sum  of  1,0002.  in  part  payment  thereof,  and  to  pay 
the  balance  thereof  in  manner  following,  that  is  to  say,  first  by  a 
bill  of  acceptance  to  become  due  on  the  11th  of  November  now 
next  for  the  sum  of  1,000/.,  to  be  the  joint  and  several  acceptance 
of  me  the  undersigned  George  Ganham,  and  of  James  M'Gibbon 
Main,  and  by  one  other  subsequently  due  acceptance  for  the  sum 
of  1,6002.,  to  become  due  on  the  15th  of  May  now  next,  and  to 
be  also  the  joint  and  several  acceptance  of  me  the  undersigned 
[  *698  ]  *George  Canham  and  of  James  M*Gibbon  Main :  possession  of  the 
said  farm  and  growing  crops  to  be  given  to  me  immediately  on  the 
delivery  of  such  bills  of  acceptance  to  the  said  Robert  Thomas 
Barry:  he  undertaking  to  pay  all  the  rent  and  outgoings  up  to 
Michaelmas  Day  next;  but  that  the  said  Robert  Thomas  Barry 
shall  not  be  called  upon  to  furnish  any  further  or  other  title  than 
the  lease  he  now  holds  from  the  late  John  JFreman  of  the  said 
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farm.  Dated  the  13th  of  June,  1854.  George  Canham."  "  We,  canham 
the  undersigned,  consent,  to  the  extent  of  our  interest  concerned  barry. 
therein,  to  the  agreement  within  written.  James  M.  Main.  Eobert 
Thomas  Barry  :  "  That,  the  said  agreement  or  instrument  having 
been  so  made  and  signed  as  aforesaid,  the  plaintiff,  in  pursuance 
thereof,  paid  to  the  defendant  the  said  sum  of  1,0002.  therein  first 
specified,  and  paid  the  balance  of  the  said  sum  of  3,6002.  in  the 
manner  agreed  upon,  and  delivered  to  the  defendant  two  negotiable 
instruments  in  writing  whereby  respectively  the  plaintiff  and  the 
said  James  M'Gibbon  Main  became  jointly  and  severally  liable  to 
pay  to  the  defendant  or  his  order  the  sum  of  1,000Z.  in  the  said 
agreement  or  instrument  secondly  specified,  on,  to  wit,  the  11th  of 
November,  1854,  and  the  sum  of  1,6002.  on,  to  wit,  the  15th  of  May, 
1855,  which  negotiable  instruments  the  defendant  accepted  and 
took  for  and  on  account  of  the  said  balance  of  the  said  sum 
of  3,6002.;  and  the  plaintiff  was  thereupon  and  then,  and  has 
since  been,  ready  and  willing  to  accept  and  enter  into  posses- 
sion of  the  said  farm  and  growing  crops,  of  which  the  defendant 
had  notice,  and  was  requested  to  perform  the  agreement  on 
his  part;  and  the  plaintiff  had  done  all  things  necessary,  and 
everything  had  occurred,  to  entitle  him  to  have  possession  of  the 
said  farm  and  growing  crops,  &c.,  and  did  not  call  for  any  further 
or  other  title  than  was  agreed  upon ;  yet  the  defendant  did  not  nor 
would  give  possession  *of  the  said  farm  and  growing  crops,  or  [  'oQa  ] 
either  of  them,  in  pursuance  of  the  said  agreement,  but  therein 
failed  and  made  default ;  and  although  the  plaintiff  was  ready  and 
willing  to  accept  the  said  horses  and  implements  of  husbandry  (i) 
(of  which  the  defendant  had  notice),  and  a  reasonable  time  for  the 
delivery  of  the  same  to  the  plaintiff  elapsed  before  this  suit ;  yet 
the  defendant  did  not  nor  would  deliver  the  same,  or  any  part 
thereof,  to  the  plaintiff,  but  therein  made  default :  And  that,  by 
reason  of  the  premises,  the  plaintiff  had  been  wholly  deprived  of 
the  said  sum  of  1,0002.  so  paid  to  the  defendant  as  aforesaid,  and  of 
the  interest  he  otherwise  might  and  would  have  made  of  and  by 
the  same,  and  lost  and  was  deprived  of  great  gains  and  profits 
which  would  have  accrued  to  him  if  the  defendant  had  performed 
the  agreement  on  his  part,  and  was  put  to  and  incurred  liability  to 
pay  heavy  expenses  in  and  about  the  endeavouring  to  procure  the 
performance  of  the  said  agreement  by  the  defendant,  and  certain 
moneys,  to  wit,  502.,  which  the  plaintiff  paid  and  became  liable  to 
(1)  Mentioned  in  a  schedule  annexed  to  the  agreement. 
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cakham  pay  to  a  certain  person  whom  he  engaged  to  become  and  act  as  his 
Barrt.  superintendent  in  and  over  the  said  farm,  became  wholly  lost  and 
wasted  to  the  plaintiff,  and  certain  other  moneys,  to  wit,  200/., 
which  the  plaintiff  laid  out  and  expended  in  and  upon  the  purchase 
of  furniture  suitable  for  a  certain  dwelling-house  in  and  upon  and 
parcel  of  the  said  farm,  and  of  which  possession  should  and  was 
to  have  been  given  together  with  the  said  farm,  became  wholly  lost 
to  the  plaintiff. 

Sixth  plea,  to  the  first  count, — that  the  indenture  therein 
mentioned  was  an  indenture  of  lease  for  a  term  of  years  of  which, 
at  the  time  of  the  making  of  the  agreement  set  forth  in  that  count, 
divers,  to  wit,  four  years  were  unexpired ;  ^.nd  that  the  defendant 
[  *600  ]  did  in  *such  lease  covenant  with  John  Freman  therein  named  (the 
lessor  of  the  said  lease)  that  he  the  defendant  would  not  during 
the  term  thereby  granted,  give,  grant,  demise,  assign,  transfer, 
underlet,  or  part  with  in  any  manner  howsoever  the  said  indenture 
of  lease,  or  the  said  messuages,  tenements,  lands,  and  premises 
thereby  demised,  or  any  part  or  parts  thereof,  except  only  the 
messuage  or  tenement  called  the  Stone  House,  and  certain  cottages 
therein  respectively  mentioned,  and  being  part  of  the  demised 
premises,  or  his  estate,  term,  or  interest  therein,  or  in  any  part  of 
the  same,  to  any  person  or  persons  whomsoever,  for  all  or  any  part 
of  the  said  term,  without  the  special  licence  and  consent  in  writing 
of  the  said  John  Freman,  his  heirs  or  assigns,  for  that  purpose 
first  had  and  obtained:  and  by  the  said  lease,  it  was  provided, 
that,  if  the  defendant  should  at  any  time  during  the  term  give, 
grant,  demise,  assign,  transfer,  or  otherwise  part  with  the  said 
indenture  of  lease,  or  the  premises  thereby  demised,  or  any  part  or 
parts  thereof,  except  as  aforesaid,  or  his  estate,  term,  or  interest 
therein,  or  in  any  part  of  the  same,  to  any  person  or  persons 
whomsoever,  for  all  or  any  part  of  the  said  term,  without  the 
licence  and  consent  in  writing  of  the  said  John  Freman,  his  heirs 
or  assigns,  first  had  and  obtained,  it  should  and  might  be  lawful  to 
and  for  the  said  John  Freman,  his  heirs  or  assigns,  into  and  upon 
the  said  messuages  or  tenements,  lands  and  premises,  or  any  part 
thereof  in  the  name  of  the  whole,  wholly  to  re-enter,  and  the  same 
to  have  again,  possess,  and  enjoy,  as  in  his  and  their  former  estate 
and  right,  and  the  defendant  and  all  other  the  occupiers  of  the 
said  demised  premises  thereout  and  from  thence  utterly  to  expel, 
put  out,  and  amove :  That,  before  and  at  the  time  of  the  making 
of  the  said  agreement,  he  the  defendant  was  desirous  of  parting 
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vfith  the  possession  of  the  said  demised  premises,  and  that  he  had,  cai^ham 
before  the  making  of  such  agreement,  accordingly  applied  *to  the  babbt. 
agent  of  the  landlords  of  the  said  demised  premises  under  the  said  [  *60i  ] 
lease,  to  wit,  one  Henry  De  Grey  Warter,  for  permission  to  part 
with  such  possession :  That,  before  the  making  of  the  said  agree- 
ment, the  said  Henry  De  Grey  Warter  had,  in  answer  to  such 
application,  stated  in  writing  to  the  defendant,  that,  if  he  the 
defendant  could  find  a  successor  eligible  as  tenant  of  the  said 
demised  premises  in  the  opinion  of  the  landlords  thereof,  after 
they  had  had  an  opportunity  of  inquiring,  and  a  reference  to 
sureties  or  bankers,  as  might  be  considered  necessary,  there  would 
be  no  obstacle  to  their  complying  with  the  defendant's  wishes, — 
whereof  the  plaintiff,  before  the  making  of  the  said  agreement, 
had  notice :  That  the  said  agreement  was  made  with  a  view  and 
for  the  purpose  of  the  said  James  M'Gibbon  Main  becoming  the 
occupier  and  taking  possession  of  the  farm  therein  mentioned,  and 
of  his  taking  to  the  said  crops,  horses,  and  implements,  and  there- 
with carrying  on  and  cultivating  the  said  farm  for  and  during  the 
residue  of  the  said  term ;  and  that  he  the  defendant  was  induced 
by  the  plaintiff  and  the  said  James  M'Gibbon  Main  to  enter  into 
the  said  agreement,  and  did  so,  upon  the  full  faith,  assurance,  and 
belief,  as  the  plaintiff  knew,  and  the  plaintiff,  in  order  to  induce 
the  defendant  to  enter  into  the  said  agreement,  represented  to,  and 
caused,  procured,  and  induced  the  defendant  to  believe,  and  the 
defendant  then  did  believe,  as  the  plaintiff  also  well  knew,  that  the 
said  James  M'Gibbon  Main  was  a  person  of  respectability,  and 
eligible  as  tenant  and  occupier  of  the  said  farm,  and  could  give 
references  as  to  his  character  that  would  be  satisfactory  to  the 
landlords  of  the  said  farm ;  whereas  in  truth  and  in  fact  he  was 
not  a  person  of  respectability,  and  was  not  eligible  as  a  tenant  and 
occupier  as  aforesaid,  and  could  not  and  did  not  give  references  as 
to  his  character  satisfactory  to  the  said  landlords  of  the  said  farm, 
as  the  plaintiff  before  *and  at  the  time  of  the  making  of  the  said  [  *602  ] 
agreement  well  knew,  though  the  defendant  was  then  ignorant 
thereof,  as  the  plaintiff  also  then  well  knew :  That  the  plaintiff  did 
not  at  any  time  disclose  such  circumstances  as  aforesaid  relating  to 
the  said  James  M^Gibbon  Main,  but  wholly  concealed  them  from 
the  defendant ;  And  that  the  defendant  afterwards  discovered  such 
circumstances,  and  thereupon,  and  thence  hitherto,  he  the  defen- 
dant Iiath  (been)  and  still  is  ready  and  willing  to  return  to  the 
plaintiff  the  said  sum  of  1,000/.  so  paid  by  the  plaintiff  as  aforesaid, 
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Canham      and  the  said  promissory  notes,  whereof   the  plaintiff  then,  and 
Barby.      before  suit,  had  notice ;   whereby  the  said  agreement  was  and  is 
void. 

The  plaintiff  demurred  to  the  sixth  plea,  the  ground  of  demurrer 
stated  in  the  margin  being,— "that  the  plea  does  not  suflSciently 
excuse  or  justify  the  breach  of  agreement  to  which  it  is  pleaded, 
and  which  it  admits,  or  show  that  the  agreement  was  obtained  by 
fraud,  or  by  any  false  representation  that  is  or  was  material  so 
far  as  relates  to  the  cause  of  action  in  the  first  count  relied 


on/ 


«     «    * 


[  604  ]  Phipson,  in  support  of  the  demurrer  : 

The  two  pleas  are  equally  bad.     The  sixth  is  a  rambling  plea 

[  *605  ]  *which  may  be  assumed  to  be  a  plea  intending  to  set  up  that  the 
agreement  declared  on  was  obtained  by  fraud.  Now,  the  agreement 
simply  is,  that  the  defendant  shall  give  the  plaintiff  possession  of 
the  farm  and  farming  implements,  on  the  plaintiff's  doing  certain 
things,  viz.  paying  l,000i.,  and  giving  certain  bills.  The  defendant 
by  his  sixth  plea  seeks  to  introduce  an  exception,  founded  on  certain 
supposed  fraudulent  statements  made  by  the  plaintiff  at  the  time 
of  entering  into  the  agreement,  that  Main,  the  proposed  occupier  of 
the  farm,  was  a  solvent  person  and  eligible  as  a  tenant.  The  agree- 
ment, however,  was,  that  the  plaintiff  should  have  possession  of  the 
farm :  there  was  no  contract  that  Main  should  be  the  occupier. 
The  fraud,  if  any,  is  altogether  collateral.  There  was  no  binding 
agreement  on  the  plaintiff's  part  to  let  in  Main ;  all  that  is  suggested, 
is,  that,  at  the  time  of  making  the  agreement,  the  plaintiff  repre- 
sented that  Main  was  to  be  the  tenant.  Nor  is  it  averred  that  the 
plaintiff  had  any  notice  that  the  defendant  was  under  covenant 
with  his  landlords  not  to  assign  or  underlet  without  their  consent. 
The  defendant  has  received  the  1,0002.  and  the  bills :  he  avers  that 
he  is  willing  to  return  them ;  but  non  constat  that  the  bills  may 

[  *606  ]  i^ot  now  be  ^outstanding  in  the  hands  of  third  persons.  This  is 
not  that  kind  of  fraud  which  will  vitiate  an  agreement :  it  is  mis- 
representation as  to  a  mere  collateral  matter.  This  is  exemplified 
in  the  recent  case  of  Feret  v.  Hill  (i).     ♦     *     * 

[  609  ]  Bovilly  contra  : 

[  ♦eio  ]  It  appears  upon  the  record,  that  *the  defendant  holds  a  farm 

under  a  lease  containing  a  covenant  not  to  assign  or  underlet  without 
(1)  Aide,  p.  318  (15  0.  B.  207). 
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the  consent  of  the  landlords,  and  a  proviso  for  re-entry  in  case  Canham 
of  breach  ;  that  a  negotiation  for  an  assignment  of  his  term  takes  basry. 
place  between  him  and  plaintiff,  and  the  defendant  applies  to  his 
landlords  for  permission  to  assign  the  lease,  and  their  agent  assents 
thereto  on  their  behalf,  on  condition  that  an  eligible  tenant  is 
found  ;  and  that  the  plaintiff,  having  notice  of  this  state  of  things, 
makes  a  false  representation  as  to  the  character  and  circumstances 
of  Main,  the  proposed  tenant  (who  seems  to  have  had  some  interest 
the  extent  of  which  is  not  stated),  and  thereby  induces  the  defen- 
dant to  enter  into  the  agreement  declared  on. 

(Jervis,  Gh.  J. :  Does  the  plea  allege  that  the  landlords  object  or 
ever  did  object  to  Main  ?) 

It  is  not  necessary  that  it  should. 

(Maule,  J. :  It  is  not  enough  for  you  to  say  that  the  plea  is  con- 
sistent with  a  state  of  things  which  will  make  it  a  good  plea :  you 
must  say  the  converse.) 

The  defendant  entered  into  the  agreement  upon  the  full  faith  and 
assurance  that  Main  was  a  responsible  person  :  this  representation 
being  false,  and  false  to  the  knowledge  of  the  plaintiff,  the  whole 
foundation  of  the  agi-eement  fails.  In  Mason  v.  *Ditchbouiiie  (1),  [  ♦611 1 
where,  to  an  action  upon  a  bond  given  by  the  defendants  for  pay- 
ment of  money  for  the  purchase  of  the  business  of  the  plaintiff's 
testator,  who  had  been  an  attorney,  the  defendants  pleaded  that  the 
bond  was  obtained  by  the  fraud  and  covin  of  the  testator ;  and  (2) 
Lord  Abikoeb  refused  to  allow  them  to  give  evidence  to  show  that 
the  bond  had  been  obtained  from  them  by  a  fraudulent  mis- 
representation of  the  extent  and  nature  of  the  business  which  they 
were  contracting  to  buy  of  the  testator  :  but  the  Court  afterwards 
granted  a  new  trial,  which  was  moved  for  on  the  ground  that  this 
evidence  had  been  improperly  excluded. 

(Maule,  J. :  I  once  entertained  something  of  the  same  view  as 
Lord  Abinoer  did.  But,  of  late  years,  the  constant  practice  has 
been  to  plead  to  an  action  upon  a  contract,  that  the  defendant  was 
induced  to  enter  into  it  by  the  fraud  and  covin  of  the  plaintiff.) 

In   Feret  v.  Hill,  which  is  relied  on  for  the  plaintiff,  one  of  the 
representations  was  that  of  a  third  person, — like  that  in  Comfooty. 
(1)  1  Moo.  &  Bob.  469.  (2)  Sic. 
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CAifHAM  Fowke  (1).  It  18  true,  there  was  also  a  statement  by  the  party  him- 
Barhy.  self  as  to  the  manner  in  which  he  intended  to  occupy  the  house  : 
but  that  is  very  different  from  the  fraudulent  misrepresentation  of 
a  fact  which  the  plaintiflf  knows  to  be  false.  Feret  v.  Hill  does  not 
go  to  the  length  of  deciding, — nor  does  any  case  so  decide, — ^that 
an  agreement  cannot  be  avoided  on  the  ground  of  fraud. 

(Maule,  J. :  The  ground  of  that  decision  was  this :  It  was  an 
agreement  to  confer  an  interest  in  a  house.  The  defendant  was 
induced  to  enter  into  the  contract  by  a  false  representation,  which 
clearly  would  have  excused  him  from  performing  it :  but,  the  agree- 
ment having  been  executed,  and  the  plaintiff  let  in  under  it,  and  an 
interest  in  the  premises  having  thereby  become  vested  in  him,  the 
Court  thought  it  was  not  divested  by  the  antecedent  fraud.  That 
may  be  right,  or  it  may  be  wrong ;  but  it  does  appear  to  me  to 
I  *612  ]       have  ♦a  colour  of  legality  about  it.) 

That  case  does  not  at  all  press :  neither  does  Geddes  v.  Pennington  (2), 
though  it  may  be  observed  that  the  passage  for  which  it  was  cited 
was  unnecessary  to  the  decision  of  the  case,  and  does  not  profess  to 
lay  down  any  principle  of  law. 

(Gresswell,  J. :  Suppose  a  man  sells  you  a  horse  for  150  guineas, 
with  or  without  a  warranty,  telling  you  that  he  himself  had  given 
100  guineas  for  it  at  a  fair,  and  you  afterwards  discover  that  that 
statement  is  untrue, — could  you  therefore  rescind  the  contract  ?) 

Certainly  not.  In  Evans  v.  Edmonds  (a),  the  Court  held  a  deed  to 
be  avoided  by  a  contemporaneous  fraudulent  representation  and 
concealment. 

(Cresswell,  J. :  That  was  a  very  peculiar  case.) 

Policies  of  assurance  are  constantly  avoided  on  the  ground  of 
fraudulent  representations,  or  the  fraudulent  suppression  or  con- 
cealment of  facts  which  ought  to  be  disclosed.  There  is  no  authority 
to  be  found  against  the  validity  of  the  sixth  plea.  The  defence 
relied  on,  is,  that  the  defendant  was  induced  to  enter  into  the 
agreement  by  means  of  the  fraudulent  representation  by  the  plain- 
tiff of  a  fact  which  was  false,  and  false  to  the  plaintiff's  knowledge, 
relating  to  the  subject-matter  of  the  contract,  and  made  in  a  matter 

(1)  55  B.  K.  655  (6  M.  &  W.  368).  (3)  93  B.  B.  732  (13  C.  B.  777). 

(2)  5  Dow,  159. 
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which  was  calculated,  and  which  the  plaintiff  at  the  time  of  making      Cakham 
it  knew  to  be  calculated,  to  impose  upon  the  defendant  a  serious       barby. 
responsibility.     Such  a  representation  can  hardly,  it  is  submitted, 
be  called  collateral  to  the  contract. 

The  seventh  plea  also  affords  a  good  answer.     *    ♦     * 

Phipson,  in  reply :  [  ^i*  ] 

*    ♦    With  regard  to  the  sixth  plea,  it  is  not  contended  that  a  plea 
of  fraud  at  the  time  of  the  making  of  the  contract  *may  not  be  a       [  ^615  ] 
good  plea.    But  it  is  not  every  fraudulent  representation  in  a  col- 
lateral matter  that  will  avoid  a  written  contract.    No  answer  can 
be  given  to  the  case  of  Feret  v.  Hill.    *     *    * 

(Williams,  J. :  What  do  you  mean  by  the  expression  "  collateral 
to  the  contract?") 

Something  which  does  not  form  part  of  the  contract,  and  does  not 
affect  the  value  of  the  thing  which  is  the  subject  of  the  contract, — 
as  in  Oeddes  v.  Penniyigton.  The  agreement  is  an  absolute  agree- 
ment with  the  plaintiff,  *to  give  him  possession  of  the  farm,  upon  [  ♦616  ] 
his  doing  a  certain  thing, — handing  over  to  the  defendant  the  money 
and  the  notes  stipulated  for.    All  beyond  that  is  collateral. 

(Maxtle,  J. :  It  was  material  to  the  defendant  to  be  secure  that  a 
respectable  man  should  be  put  in  as  tenant.  He  contracts  abso- 
lutely to  assign  the  farm :  being  bound  to  procure  his  landlords' 
assent  to  his  so  doing,  it  was  very  unlikely  that  he  would  enter  into 
such  a  contract  as  that,  unless  he  were  assured  that  he  could  obtain 
the  necessary  assent.  It  can  hardly  be  said  that  that  is  collateral 
to  the  contract.) 

If  the  defendant  had  intended  the  contract  to  be  conditional  only 
upon  the  assent  of  his  landlords  being  obtained,  he  should  have 
taken  care  so  to  express  it. 

(Williams,  J. :  Doubtless  he  should,  unless  the  agreement  is 
avoided  by  the  fraud.) 

If  this  be  a  case  of  fraud,  the  fraud  is  made  up  of  two  proposi- 
tions,— a  misrepresentation  as  to  an  existing  fact, — and  a  future 
intention. 
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Cakham  (Willuhs,  J. :  And  that  the  defendant  was  induced  to  act  upon 

Barry.       the  representation.) 

The  respectability  of  Main  had  nothing  whatever  to  do  with  the 
contract  between  the  plaintiff  and  the  defendant,  unless  the  plain- 
tiff had  alleged  at  the  time  that  he  intended  Main  to  be  the  occupier 
of  the  farm.  That  amounts  to  no  more  than  a  representation  of 
what  he  then  intends  to  do  when  he  shall  get  possession.  He  may 
change  his  mind,  as  was  suggested  by  Maule,  J.,  in  Feret  v.  Hill. 
The  representation  of  Main  is  nothing. 

Jbrvis,  Ch.  J. : 

[  617  ]  *     *     As  to  the  sixth  plea, — I  must  confess  I  feel  very  much 

pressed  by  the  case  of  Fei'et  v.  Hill :  but  I  think  this  case  cannot 
in  principle  be  distinguished  from  it.  The  question  is,  whether  a 
representation,  which  is  admitted  to  be  false  and  fraudulent,  was 
material  and  influenced  the  mind  of  the  defendant,  and  formed 
part  of  the  inducement  for  his  entering  into  the  contract.  The 
facts  to  be  collected  from  the  plea  are  these :  The  defendant  held 
a  farm  under  a  lease  which  contained  a  covenant  not  to  assign  or 
underlet  without  the  consent  in  writing  of  the  lessors.  Being 
desirous  of  assigning,  and  having  received  an  assurance  from  the 
landlords  that  their  assent  would  not  be  withheld  if  he  procured  an 
eligible  tenant,  he  enters  into  a  contract  to  let  the  plaintiff  into 
possession  of  the  farm  upon  certain  terms,  upon  his  representation 
that  the  party  who  was  to  occupy  the  land  was  a  person  of  respon- 
sibility, and  could  give  satisfactory  references;  that  is,  he  was 
influenced  and  induced  to  enter  into  the  contract  by  two  circum- 
stances,— one,  that  his  landlords  would  give  their  assent, — the 
other,  that  the  tenant  was  an  eligible  tenant,  and  could  give  refer- 
ences that  would  be  satisfactory  to  them  :  and  the  latter  was  false, 
and  false  to  the  knowledge  of  the  plaintiff.  Acting  upon  the  faith 
of  the  representation  made  by  the  plaintiff,  the  defendant  entered 
into  the  contract,  which  otherwise  he  would  not  have  done.  Upon 
that  short  ground,  I  think  the  sixth  plea  is  a  good  one. 

Maulb,  J. : 
[618]  *     *    As  to  the  sixth  plea,  I  entirely  concur  in  what  my  Lord 

has  said  about  that.    Whether  or  not  a  party  who  is  shown  to  have 
[  •619  ]       been  induced  to  enter  into  a  contract  *by  a  misrepresentation  in  a 

matter  not  strictly  material  to  the  subject  in  hand,  has  the  option 
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of  refusing  on  that  ground  to  perform  it,  we  need  not  now  inquire ;  Caitoam 
because  here  the  representation  is  sufficiently  shown  to  be  quite  babbt. 
material.  Having  a  farm  which  he  had  no  power  to  assign  without 
his  landlords'  consent,  the  defendant  enters  into  an  agreement  with 
the  plaintiff  absolutely  to  assign  it.  A  man  may,  no  doubt,  for  a 
good  consideration  contract  to  do  that  which  he  cannot  be  sure  that 
he  will  be  able  to  do  ;  a  man  may,  if  he  chooses,  covenant  that  it 
shall  rain  to-morrow.  The  defendant,  therefore,  would  be  bound 
by  his  absolute  agreement  to  assign,  notwithstanding  his  landlords 
should  refuse  to  give  their  consent.  Accordingly,  before  he  enters 
into  the  agreement  he  asks  his  landlords  if  they  will  consent  to  his 
assigning:  and  he  is  told,  that,  if  he  procures  a  responsible  person 
to  come  in  as  tenant,  the  consent  will  be  given.  The  representa- 
tion, therefore,  was  by  no  means  in  a  matter  that  was  fanciful  and 
remote  from  the  subject-matter  of  the  agreement,  but  in  a  matter 
in  which  the  defendant  must  naturally  be  most  materially  interested. 
But  for  the  plaintiff's  representation  that  Main  was  a  responsible 
person,  the  defendant  would  never  have  entered  into  the  agreement 
at  all.  The  representation  is  made,  and  it  turns  out  to  be  false,  and 
false  to  the  knowledge  of  the  plaintiff.  I  therefore  think  that  this 
is  pretty  clearly  a  case  of  a  contract  which  the  defendant  has  been 
induced  to  enter  into  by  a  fraudulent  misrepresentation,  in  a 
matter  that  was  material ;  and  consequently  I  agree  with  the  Lord 
Chief  Justice  in  thinking  that  the  sixth  plea  affords  a  good  defence 
to  the  action. 

Gresswell,  J. : 

♦  ♦  As  to  the  sixth  plea,  it  involves  a  statement  that  the  [  620  ] 
plaintiff  procured  the  defendant  to  enter  into  the  contract  declared 
on,  by  means  of  a  false  representation  as  to  the  character  and 
eligibility  as  a  tenant  of  the  party  named.  That  clearly  was  a 
false  representation  as  to  a  matter  which  was  by  no  means  collateral 
to  an  agreement  to  assign  the  term.  I  think  this  a  sufficient  ground 
for  holding  that  the  contract  was  avoided. 

Williams,  J. : 

I  am  of  the  same  opinion.  *  *  The  sixth  plea  is,  I  think,  a  good 
plea.  The  question  is,  whether  the  circumstances  therein  stated 
disclose  such  a  case  of  fraud  as  to  avoid  the  contract.  Now,  there 
can  be  no  doubt  but  that  the  defendant  was  induced  to  enter  into 
the  contract  by  a  representation  which  was  false  to  the  knowledge 
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canham      of  the  plaintiff.     It  has  been  strenuously  urged  that  the  matter 
Baeby.       as  to  which  the  misrepresentation  was  made,  was  so  foreign  to  the 
contract  that  it  cannot  be  said  that  the  defendant  was  induced 
thereby  to  enter  into  it.    I  do  not,  however,  agree  that  this  is  at 
all  a  matter  of  that  description.    Taking  it  at  the  very  lowest, 
assuming  the  plea  to  be  true,  there  was  a  very  strong  probability 
that  the  landlords  would  have  consented  to  the  proposed  assign- 
ment, if  the  tenant  proved  eligible.    In  consequence  of  the  assur- 
ance given  him  by  the  plaintiff,  the  defendant  believes  that  that 
strong  probability  exists.    The  plaintiff,  knowing  that  the  defendant 
would  not  enter  into  the  agreement  unless  he  received  this  assur- 
[  *62i  ]       ance,  fraudulently  represents  Main  to  be  an  eligible  ^tenant,  and 
one  who  would  be  approved.     I  think  that  is  not  a  representation 
as  to  a  matter  that  is  foreign,  or  as  it  is  called,  ''  collateral "  to  the 
contract.    The  [plaintiff]  has  made  a  false  representation,  knowing 
it  to  be  false,  with  intent  to  induce,  and  has  thereby  induced,  the 
defendant  to  enter  into  a  contract  into  which  but  for  that  mis- 
representation he  would  not  have  entered.     I  think  a  case  of  fraud 
is  clearly  made  out. 

Judgment  accordingly. 

1865.  GABEIEL   V.   DEES8EK. 

Jan,  ^3. 
(15  C.  B.  622-^0;  S.  C.  3  C.  L.  R.  415 ;  24  L.  J.  C.  P.  81 ;  3  W.  R.  236  ;  24 

[  622  ]  L,  T.  0.  S.  272.) 

To  a  declaration  upon  a  contract  for  the  delivery  of  600  loads  of  timber 
at  Dantzic,  the  defendant  pleaded,  that,  after  the  accruing  of  the  causes  of 
action,  and  before  suit,  it  was  agreed  between  the  plaintiffs  and  the 
defendant,  that  the  defendant  should  deliver  to  the  plaintiffs  in  London 
certain  other  timber,  and  that  such  other  timber  should  be  accepted  and 
received  by  the  plaintiffs  in  full  satisfaction  and  discharge  of  all  causes  of 
action  upon  the  contract  in  the  declaration  mentioned ;  that  the  defendant, 
in  part  performance  of  such  agreement,  delivered  to  the  plaintiffs,  and  they 
accepted  and  received  of  him,  143  loads,  on  the  terms  aforesaid,  in  full 
satisfaction  and  discharge  of  the  causes  of  action  in  the  declaration 
mentioned,  so  far  as  they  related  to  143  loads  of  timber  in  the  oontract 
mentioned ;  and  that  the  defendant,  within  a  reasonable  time,  tendered  the 
plaintiffs  the  residue  of  the  timber  to  complete  the  contx*act : 

Held,  on  demurrer,  that  the  plea  was  neither  good  as  a  plea  of  accord 
and  satisfaction,  for  want  of  an  averment  of  satisfaction  ;  nor  as  a  plea 
of  performance,  there  being  no  averment,  express  or  implied,  that  the 
substituted  agreement  was  accepted  in  satisfaction. 

Thb  declaration  stated,  that,  by  a  contract  made  and  entered 
into  on  the  13th  of  July,  1853,  the  defendant  agreed  to  sell  and 
deliver  to  the  plaintiffs,  and  the  plaintiffs  then  agreed  to  buy  and 
receive  from  the  defendant,  a  certain  quantity,  to  wit,  six  hundred 
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loads,  of  common  middling  Dantzic  timber,  to  average  twenty-eight      Gabriel 
feet  in  length,  and  from  twelve  to  sixteen  inches  scantling,  at  and      dresseb. 
for  the  price  of  87a.  6d,  per  load,  free  on  board  at  Dantzic ;  the 
timber  guaranteed  a  fair  average  quality  according  to  description, 
and  to  be  shipped  as  early  as  a  vessel  could  be  got ;  lath  wood  and 
deals  for  stowage,  at  current  rates ;  payment  by  bill  at  three  months 
from  handing  bills  of  lading :  Averment,  that,  in  a  reasonable  time 
after  the  making  of  the  said  contract,  the  plaintiffs  chartered  and 
got  ready  certain  vessels  for  receiving  on  board  the  said  loads  of 
timber  so  sold  as  aforesaid  by  the  defendant  to  the  plaintiffs ;  and 
the  said  vessels  were  ready,  to  wit,  on  the  1st  of  August,  1858,  to 
receive  on  board  at  Dantzic  the  said  loads  of  timber, — of  which  the 
defendant  then  had  notice;    and  that  they  the  plaintiffs   did   all 
things  on  their  part  to  entitle  them  to  have  the  said  loads  of  timber 
delivered  to  them  by  the  defendant  according  to  the  contract ;  and, 
although  the  defendant  delivered  to  the  plaintiffs,  and  they  *the       [  *623  ] 
plaintiffs  accepted,  a  certain  quantity,  to  wit,  one  hundred   and 
forty-three  loads  of  other  timber,  as  and  for  so  much  of  the  timber 
to  1  e  loaded  and  delivered  by  the  defendant  for  the  plaintiffs  as 
aforesaid,  and  a  reasonable  time  from  and  after  the  time  that  the 
defendant  had  notice  as  aforesaid  that  the  said  ships  were  ready  to 
receive  on  board  the  said  timber,  for  the  defendant  to  deliver  the 
residue  of  the  said  timber  as  aforesaid,  had  elapsed  long  before  the 
commencement  of  this  suit :  yet  the  defendant  did  not  nor  would 
deliver  to  the  plaintiffs  the  said  residue  of  the  said  timber  accord- 
ing to  the  said  contract,  but  wholly  made  default   therein;  and 
thereby  the  plaintiffs  were  deprived  of  great  gains  and  profits  that 
they  otherwise  would  have  gained  by  the  re-sale  of  the  said  timber 
at  the  market-prices  of  the  day,  at  the  time  when  the  timber  should 
have  been  so  delivered  by  the  defendant,  and  were  also  put  to  great 
trouble,  inconvenience,  and  cost,  and  suffered  serious  damage  in 
consequence  of  their  being  unable,  by  reason  of  the  said  default  of 
the  defendant,  to  fulfil  and  complete  a  certain  contract  they  had 
entered  into  for  the  supply  of  timber  to  certain  other  persons ;  and 
the  plaintiffs  thereby  also  lost  and  were  deprived  of  the  use,  benefit, 
and  advantage  of  the  said  ships,  and  of  the  freight  or  hire  which 
they  were  obliged  to  pay  and  did  pay  for  the  same,  to  a  large 
amount,  to  wit,  400Z.,  and  were  otherwise  greatly  damaged :  And 
the  plaintiffs  claimed  800Z. 

Fourth  plea, — that,  after  the  accruing  of  the  plaintiffs'  right  of 
action   on    the   said    contract   in  the  declaration  mentioned,  and 

88—2 
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Gabriel      before  this  suit,  it  was  mutually  agreed  between  the  plaintiffs  and 

Drbsser.  ^^^  defendant  that  the  defendant  should  deliver  to  the  plaintiffs,  at 
the  Commercial  Docks,  in  the  county  of  Surrey,  certain  timber 
forming  part  of  the  respective  cargoes  of  two  ships  respectively 
called  the  John  and  James  and  the  Venus,  and  in  the  place  of  a  like 

[  *624  ]  quantity  of  the  *said  timber  by  the  said  contract  agreed  to  be 
delivered  free  on  board  at  Dantzic,  and  that  the  defendant  should 
make  up  the  balance  of  the  said  timber  in  the  said  contract 
mentioned,  by  delivering  to  the  plaintiffs  at  the  port  of  London, 
within  a  reasonable  time  in  that  behalf,  such  quantity  of  suitable 
timber  of  like  quality  and  description  out  of  certain  other  ships 
the  defendant  might  have  as  should  be  necessary  to  make  up  the 
residue  of  the  said  timber  in  the  said  contract  mentioned;  and 
that  such  delivery  of  the  timber  forming  part  of  the  respective 
cargoes  of  the  John  and  James  and  of  the  Venus  as  aforesaid,  and 
of  the  said  other  timber  out  of  the  said  other  ships,  should  be 
accepted  and  received  by  the  plaintiffs  in  full  satisfaction  and  dis- 
charge of  all  causes  and  rights  of  action  upon  the  said  contract  in 
the  declaration  mentioned,  and  of  all  damages  in  respect  thereof : 
That  the  defendant  did  thereupon,  in  part  performance  of  the  said 
agreement  in  that  plea  mentioned,  deliver  to  the  plaintiffs,  and  the 
plaintiffs  then  accepted  and  received  of  the  defendant,  the  said 
timber  forming  part  of  the  cargoes  of  the  John  and  James  and  the 
Venus  respectively,  to  wit,  one  hundred  and  forty-three  loads,  on 
the  terms  aforesaid,  and  in  full  satisfaction  and  in  discharge  of  the 
causes  of  action  in  the  declaration  mentioned  so  far  as  they  related 
to  one  hundred  and  forty-three  loads  of  timber  in  the  said  contract 
mentioned :  That  the  defendant  did  afterwards,  and  before  the  suit, 
and  within  a  reasonable  time  in  that  behalf,  duly  tender  and  offer 
to  the  plaintiffs  at  the  port  of  London  such  quantity  of  suitable 
timber  of  like  quality  and  description  to  the  timber  in  the  said 
contract  mentioned,  out  of  certain  other  ships  the  defendant  then 
had,  as  wns  necessary  to  make  up  the  residue  of  the  said  timber 
in  the  said  contract  mentioned,  which  said  timber  the   plaintiffs 

[  *625  ]  then  wholly  refused  to  accept  or  receive  from  the  defendant :  ♦And 
that  the  defendant  was  thenceforth  ready  and  willing  to  deliver  to  the 
plaintiffs  the  said  timber  out  of  the  said  other  ships,  until  the  expira- 
tion of  a  reasonable  time  in  that  behalf,  during  all  which  time  the 
said  timber  necessarily  remained  and  was  in  an  exposed  part  of  the 
port  of  London,  to  wit,  in  the  river  Thames,  at  the  risk  and  expense 
of  the  defendant, — of  all  which  the  plaintiffs  then  had  notice. 
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To  this  plea  the  plaintiffs  demurred,  the  ground  of  demurrer  Gabbiel 
stated  in  the  margin  being, — "that  the  plea  shows  an  accord  db^er. 
merely,  without  satisfaction."     Joinder  in  demurrer. 

Channelly  Serjt.,  in  support  of  the  demurrer : 

The  plea,  if  intended  as  an  accord  and  satisfaction,  is  bad  on 
the  ground  that  it  shows  no  satisfaction :  and  if,  on  the  other 
hand,  the  making  of  the  agreement  itself  was  relied  upon,  there  is 
no  allegation,  either  express  or  implied,  that  the  agreement  was 
accepted  in  satisfaction.  The  distinction  is  pointed  out  in  Flock- 
ton  V.  Hall  (I).  *  *  Readiness  to  perfoim  is  not  tantamount  to  [  ^^^  ^ 
performance:  Com.  Dig.  Accord.  (B.  4). 

Milivard,  contra  : 

It  must  be  conceded  that  this  is  not  a  plea  of  performance.  It 
shows  an  agreement  to  substitute  other  timber  for  the  timber 
originally  contracted  to  be  delivered,  and  that  a  portion  has  been 
actually  delivered  to  and  accepted  by  the  plaintiffs  in  part  satisfaction 
of  the  original  contract. 

(Maule,  J. :  The  plea  professes  to  be  pleaded  to  the  whole  cause 
of  action.) 

The  plea  is  to  be  taken  distributively,  according  to  the  75th  section 
of  the  Common  Law  Procedure  Act,  15  &  16  Vicfc.  c.  76,  which 
provides  that  "  pleas  of  payment  and  set-off,  and  all  other  pleadings 
capable  of  being  construed  distributively,  shall  be  taken  distributively, 
and,  if  issue  is  taken  thereon,  and  so  much  thereof  as  shall  be 
sufficient  answer  to  part  of  the  causes  of  action  proved  shall  be 
found  true  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in 
respect  of  so  much  of  the  causes  of  action  as  shall  be  answered,  and 
for  the  plaintiff  in  respect  of  so  much  of  the  causes  of  action  as 
shall  not  be  so  answered." 

(Jbrvis,  Ch.  J. :  You  misapply  that  section  :  it  has  reference  only 
to  the  finding  of  the  jury  upon  issues  joined.) 

The  plea  states  that  the  defendant,  in  part  performance  of  the 
substituted  agreement,  delivered  to  the  plaintiffs,  and  the  plaintiffs 
accepted  and  received  of  him,  one  hundred  and  forty-three  *loads  [  *628  ] 
of  timber  by  the  John  and  James  and  the  Venus  respectively, 
''  in  full  satisfaction  and  discharge  of  the  causes  of  action  in  the 
declaration  mentioned  so  far  as  they  related  to  one  hundred  and 
(1)  14  Q.  B.  380 ;  affirmed  on  error,  16  Q.  B.  1039. 
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Gabriel      forty-three  loads   of   timber  in  the  said   contract   (the   original 
Dr^br.     contract)  mentioned." 

(Jbrvib,  Ch.  J. :  You  contend,  that  by  the  partial  satisfaction, 
without  accord,  you  may  have  two  judgments? 

Maulb,  J. :  Suppose  it  had  been  payment  of  part  pleaded  to  the 
whole  declaration  ?) 

Then  it  would  liave  been  good. 

(Maulb,  J. :  The  Common  Law  Procedure  Act  did  not  mean  to 
make  a  plea  good  which  was  bad  before,  but  to  give  particular  pleas 
a  partial  efficacy.  This  plea  should  have  been  confined  to  part  of 
the  causes  of  action.) 

The  substantial  question  is,  whether  the  plea  does  not  set  forth 
enough  to  show  an  executed  contract.  It  states,  that,  instead  of 
delivering  at  Dantzic,  as  provided  by  the  original  contract,  the 
defendant  agreed  to  deliver  certain  other  timber  in  London,  that 
the  plaintiffs  accepted  part  of  the  substituted  timber  in  satisfaction 
pro  tanto  of  the  original  contract,  and  that  the  defendant  has  done 
all  that  was  in  his  power  to  perform  the  substituted  agreement. 

(Maulb,  J. :  In  short,  it  amounts  to  tender.  The  meaning  of  an 
accord  and  satisfaction  is,  that  there  has  been  an  agreement,  and 
that  that  agreement  has  been  completely  performed,  and  so  there 
has  been  a  total  extinguishment  of  the  original  cause  of  action. 
Here,  it  was  never  intended  to  extinguish  the  original  cause  of 
action  by  part  performance  of  the  substituted  contract.) 

In  Flockton  v.  Hall,  there  was  no  tender,  and  the  plea  was 
ambiguous ;  and,  besides,  the  question  arose  on  special  demurrer. 

(Maulb,  J. :  You  say  this  plea  is  not  ambiguous.  What  does  it 
mean  ?) 

That  the  performance  of  the  substituted  agreement  should  be  a 
satisfaction  of  the  causes  of  action  for  the  breach  of  the  original 
contract. 

(Maule,  J. :  That  means,  the  whole  performance.) 

[  *629  ]      In  Peytoe'a  *caBe  (i),  it  is  laid  down,  that,  "  If  a  man  be  bound  by 
bond  in  200  qrs.  of  wheat,  upon  condition  to  pay  20i.,  the  obligor 

(1)  9  Co.  Rep.  79  a. 
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may,  by  accord  betwixt  them,  give  him  a  horse,  or  a  gold  ring,  &c.,  qabriel 
in  satisfaction  of  the  money,  although  the  money  in  such  case  is  dresseb. 
collateral  to  the  bond  ;  and  therefore,  if  a  man  enfeoff  another  by 
deed,  upon  condition  that  the  feoffee  shall  pay  a  sum  of  money,  &c., 
the  feoffee  may,  by  accord  betwixt  them  give  the  feoffor  a  horse,  or 
a  gold  ring,  &c.,  in  satisfaction  ;  and  yet  the  money  in  such  case  is 
collateral,  having  regard  to  the  land ;  for,  if  tender  be  made,  and 
refusal,  he  shall  never  pay  the  money ;  ergo,  it  is  a  mere  collateral, 
quia  reprobata  pecunia  in  hoc  casu  Itb&i'at  solventem ;  and  therewith 
agrees  Litt.  Gap.  Conditions,  79  b.  So,  if  a  man  be  bound  by 
bond  in  100  qrs.  of  wheat,  upon  condition  to  pay  50  qrs.,  he  cannot 
give  money  or  other  thing  in  satisfaction  thereof,  because  the  con- 
tract originally  was,  not  for  money,  but  for  a  collateral  thing :  and, 
in  such  case,  if  the  obligor  tenders  it  at  the  day,  and  the  other 
refuses,  he  shall  plead  it,  without  saying  it  is  yet  ready,  because 
corn  is  bonuniperitur  urn,  B,nd  it  is  a  charge  to  the  obligor  to  keep  it: 
and  so  it  was  held  in  28  Hen.  YIII.  in  the  Common  Fleas,  as  Carrel 
has  reported." 

(Williams,  J. :  In  Comyns's  Digest,  Accord  (B.  4),  it  is  said, — 
''Readiness  to  perform  is  not  sufficient.  An  accord  must  be 
executed,  otherwise  there  will  be  no  remedy  for  a  non-performance : 
and,  therefore,  an  accord  to  pay  money  in  satisfaction  is  not  good, 
if  it  shows  only  that  he  is  ready  to  pay ;  but  he  ought  to  say  that 
he  has  paid  it.  So,  if  he  shows  only  a  tender  and  refusal."  For 
this  Chief  Baron  Comyns  refers  to  Pey toe's  case  (i),  where  Lord 
Coke  says,  "  Every  accord  ought  to  be  full,  perfect,  and  complete : 
and,  if  divers  things  are  to  be  performed  by  the  accord,  the  per- 
formance of  part  is  not  sufficient,  but  all  ought  to  be  performed." 
He  also  cites  Shepherd  v.  Lewis  (2).  *There,  to  indebitatus  assumpsit  [  *630  ] 
the  defendant  pleaded  an  agreement  to  do  divers  things,  and  averred 
performance  of  part,  and  tender  of  performance  of  the  residue, 
which  the  plaintiff  refused  ;  and  the  plea  was  held  bad  on  demurrer. 
That  is  exactly  in  point.) 

The  latter  part  of  the  judgment  of  Parke,  B.,  in  Evans  v.  Powis  (3), 
would  seem  to  show  that  a  tender  would  be  sufficient. 

Per  Curiam  : 

The  plea  is  bad,  for  the  causes  assigned. 

Judgment  for  the  plaintiffs. 
(1)  9  Co.  B«p.  79  b.  (3)  74  R  E.  777  (1  Ex.  601,  608), 

;2)  2  Sir  T.Jones,  6. 
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1856.  The  NOKTHAMPTON  GAS-LIGHT  COMPANY  v. 

Jan^s,  WILLIAM   PARNELL  and   Another. 

t  630  ]         J15  Q  jj  630—661  ;  S.  C.  3  C.  L.  R.  409;  24  L.  J.  0.  P.  60;  1  Jur.  N.  S.  211  ; 

3  W.  B.  179;  24  L.  T.  O.  S.  239.) 

The  plaintiffs  dedaied  against  the  defendants,  as  sureties,  upon  a  deed, 
dated  the  SOth  of  March,  1853,  between  A.,  of  the  first  part,  the  plaintifiEs 
(a  corporation)  of  the  second  part,  and  the  defendants  of  the  third  part, 
whereby  A.,  in  consideration  of  a  certain  sum  of  money  to  be  paid  as 
therein  mentioned,  covenanted  with  the  plaintiffs  that  he  would,  on  the 
execution  thereof,  commence,  and,  within  three  months  from  the  date  of  the 
deed,  finish  in  a  workmanlike  manner,  a  gas-holder  tank  for  the  plaintiffs, — 
with  a  penalty  for  default ;  and  the  defendants,  as  sureties  for  A.,  covenanted 
for  the  due  performance  by  A.  of  all  the  covenants,  &c.,  in  the  deed  con- 
tained on  the  part  of  A.,  which  should  be  subsisting  and  not  annulled  or 
avoided,  and  that  they  would,  in  case  of  default,  pay  the  plaintiffs  such 
sum  as  and  for  liquidated  damages  as  J.  E.,  the  plaintiffs'  engineer,  should 
in  his  opinion  adjudge  to  be  reasonable  and  proper  to  be  paid  for  such 
default,  not  exceeding  300/.  The  declaration  alleged  a  default  by  A. ,  and  that 
the  said  J.  E.  had  in  his  opinion  adjudged  300/.  to  be  reasonable  and  proper 
to  be  paid  to  the  plaintiffs  as  and  for  liquidated  damages  for  A.'s  default 

The  defendants  pleaded,  that  the  plaintiffs  did  not  execute  the  deed  until 
after  the  expiration  of  three  months  from  the  date  thereof:  Held,  bad, 
inasmuch  as  the  execution  of  the  deed  by  them  was  not  a  condition 
precedent  to  their  right  to  sue  for  a  breach  of  any  covenant  therein 
contained  ;  and  that  the  circumstance  of  their  being  a  corporation  made  no 
difference  in  this  respect. 

The  defendants  further  pleaded,  that,  before  the  adjudication  of  J.  R, 
the  defendants  and  A.  gave  him  notice  that  they  respectively  revoked  any 
submission  or  reference  to  arbitration  contained  in  the  deed :  Held,  bad ; 
the  adjudication  by  J.  E.  being  a  mere  appraisement,  and  not  an  award. 

The  declaration  stated,  that,  by  deed  made  between  John  Parnell 
of  the  first  part,  the  plaintiffs  of  the  second  part,  and  the  defendants 
of  the  third  part,  the  said  John  Parnell,  amongst  other  things, 
covenanted  with  the  plaintiffs,  on  the  execution  thereof,  to  commence 
[  *63i  ]  in  a  *good  and  workmanlike  manner,  and  to  the  satisfaction  and 
according  to  the  direction  of  John  Eunson  in  the  said  deed  men- 
tioned, forthwith  begin,  and  in  a  substantial,  perfect,  and  workman- 
like manner  build,  erect,  complete,  and  finish  a  gas-holder  tank,  and 
also  execute  certain  other  works  in  the  said  deed  mentioned  or 
referred  to,  of  the  proper  materials,  and  in  manner  in  the  said  deed, 
and  in  the  drawings  therein  referred  to,  detailed  and  provided  for, 
subject  to  the  conditions  in  the  said  deed  expressed ;  the  said  tank 
to  be  finished  within  three  months  from  the  date  of  the  said 
indenture,  ready  to  receive  the  gas-holder;  and  all  excavated  matter 
to  be  removed  and  deposited  on  the  adjacent  ground,  to  such 
situation  therein  as  the  engineer  of  the  Company  might  in  writing 
from  time  to  time  direct,  but  within  a  distance  of  fifty  yards  from 
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the  outside  of  the  said  tank ;  the  yard  round  to  be  levelled  and  left 
clean  and  neat ;  the  contract  to  include  all  and  every  costs,  charge, 
and  expense  of  materials,  workmanship,  and  carriage  of  same,  also 
of  all  implements,  tools,  and  scaffolding,  and  carriage  of  same, 
together  with  everything  of  whatsoever  kind  or  nature  which  might 
be  necessary  to  begin,  carry  on,  and  within  the  stipulated  period  to 
fully,  substantially,  and  satisfactorily  complete,  all  the  excavation, 
brickwork,  and  puddle  comprised  and  included  in  the  specification 
and  contract,  according  to  the  specification  and  drawings,  and  in 
such  a  manner  as  should  and  might  be  satisfactorily  and  fairly 
understood  and  construed  therefrom ;  the  said  work  to  be  done 
under  the  superintendence  and  direction,  and  to  the  satisfaction 
also,  of  the  engineer  appointed  by  the  directors  of  the  said  Company 
for  them  and  on  their  behalf  to  superintend  the  same,  and  to  the 
satisfaction  likewise  of  the  clerk  of  the  works  :  That  it  was  by  the 
said  deed  further  agreed,  that,  should  it  at  any  time  appear  that  the 
said  John  Parnell  was  neglecting  or  wilfully  delaying  the  work,  or 
was  not  using  in  every  *way  due  and  reasonable  diligence  to  pro- 
ceed with  and  complete  the  same,  or  any  particular  portion  thereof, 
so  as  to  have  the  same  duly  and  properly  finished  within  the  time 
specified  and  assigned  for  such  completion,  then,  in  such  case  as 
aforesaid,  the  directors  of  the  said  Company,  by  themselves,  their 
engineer,  or  agent,  should  have  full  power,  and  should  be  at  liberty 
either  to  direct,  order,  and  cause  additional  workmen  to  be  put  on 
at  the  cost,  charge,  expense,  and  risk  of  the  said  John  Parnell,  such 
additional  workmen  to  be  completely  under  the  control  and  manage- 
ment of  the  engineer  or  his  clerk  of  works,  or  the  said  directors 
should  have  full  power  and  be  at  liberty  to  determine  and  put  an 
end  to  the  contract,  and  to  take  the  work  quite  out  of  the  said  John 
Parnell's  hands,  and  to  employ  other  persons  to  finish  the  said 
works :  That  it  was  further  agreed,  that,  in  the  event  of  its  being 
determined  by  the  said  directors  to  put  an  end  to  the  contract,  and 
to  take  the  work  quite  out  of  the  said  John  Parnell's  hands,  three 
clear  days'  notice  of  the  intention  of  the  said  directors  so  to  do, 
and  stating  the  day  on  which  they  intended,  by  themselves  or  their 
engineer,  agent,  or  workmen,  to  take  possession  as  aforesaid, — such 
notice  to  be  signed  on  their  behalf  by  the  engineer, — should  be 
given  to  the  said  John  Parnell,  or  should  be  left  at  his  usual  place 
of  residence,  or  it  should  be  sufficient  to  affix  such  notice  on  some 
conspicuous  part  of  the  building :  That  it  was  further  agreed,  that, 
in  the  event  of  the  contract  being  determined  and  put  an  end  to 
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previous  to  its  determination  and  discharge  by  due  course  of  per- 
formance, any  money  or  sum  of  money,  instalment,  or  balance 
which  might  be  then  and  there  due,  or  which  might  be  about  to 
become  due  to  the  said  John  Parnell,  should  be  kept  back  from  him, 
and  should  be  detained  in  the  hands  of  the  directors,  or  in  the 
hands  of  any  person  appointed  by  them,  until  the  whole  of  the 
work  should  be  completed  by  ^whomsoever  might  be  appointed  to 
finish  the  same,  when  the  full  amount  of  all  loss,  charges,  damage, 
and  expense  caused  by  or  arising  out  of  the  default  of  the  said  John 
Parnell  in  proceeding  with  and  duly  completing  his  contract,  and 
of  the  consequent  determination  of  the  contract,  and  of  employing 
other  persons  to  finish  the  work,  should  be  defrayed  by  the  said 
John  Parnell,  and  should  be  deducted  from  the  sum,  instalment,  or 
balance  kept  back  and  retained  as  aforesaid  ;  but  that,  if  the  amount 
of  such  loss,  charges,  damage,  and  expense  should  be  greater  than 
the  sum,  instalment,  or  balance  so  kept  back  and  retained  by  the 
directors,  then  and  in  such  case  the  said  sum,  instalment  or  balance 
should  be  applied  to  its  extent  in  part  liquidation  and  discharge  of 
such  loss,  charge,  damage,  and  expense  as  aforesaid,  and  the 
deficiency  should  be  sought  to  be  recovered  from  the  said  John 
Parnell  by  due  course  of  law :  That  it  was  further  agreed  that  the 
whole  of  the  work  should  be  well  and  fully  completed,  and  the 
building  should  be  in  a  fit  and  proper  state  for  the  gas-holder  on  or 
before  the  80th  of  June,  1858,  or,  in  default  thereof,  the  said  John 
Parnell  should  forfeit  and  pay  to  the  plaintiffs  the  sum  of  5(M.,  and 
the  sum  of  208.  for  each  and  every  day  for  and  during  which  the 
full  and  satisfactory  completion  of  the  work  and  contract  should  or 
might  be  delayed  beyond  the  aforesaid  80th  of  June,  1858,  and  the 
said  directors  should  have  the  power  and  be  at  liberty  to  deduct  the 
full  amount  of  any  penalty  or  forfeiture  which  might  accrue  and 
arise  as  aforesaid  from  or  out  of  any  balance  or  portion  thereof 
which  might  at  that  time  remain  unpaid ;  and  that  the  mode  of 
payment  should  be  as  therein  mentioned :  That  the  defendants,  as 
sureties  for  the  said  John  Parnell,  by  the  said  indenture  covenanted 
with  the  plaintiffs,  that  the  said  John  Parnell  would  well  and  truly 
observe,  perform,  and  keep  all  and  every  the  clauses,  covenants, 
and  agreements  in  the  said  indenture  ^contained  or  referred  to  by 
and  on  the  part  of  the  said  John  Parnell,  his  executors  or  adminis- 
trators, and  which  should  be  subsisting  and  not  annulled  or  avoided; 
and  that,  in  default  thereof,  the  defendante  would  pay  to  the  plain- 
tiffs such  sum  or  sums  of  money,  as  and  for  liquidated  damages. 
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and  not  in  the  nature  of  a  penalty,  as  the  said  John  Eunson,  or  ths  North- 
other  the  engineer  for  the  time  being  of  the  said  Company,  should  qas^lioht 
in  his  opinion  adjudge  to  be  reasonable  and  proper  to  be  paid  for 
such  default,  nevertheless  in  no  event  to  exceed  the  sum  of  8002. 
Averment,  that,  although  the  plaintiffs  and  all  other  persons  had 
at  all  times  done  all  things  necessary  to  entitle  them  to  have  the 
said  tank  and  works  built,  erected,  completed,  finished,  and 
executed  in  manner  and  by  the  time  aforesaid,  and  all  necessary 
times  and  things  in  that  behalf  respectively  had  elapsed  and 
happened,  and  the  covenants  and  agreements  aforesaid  were  sub- 
sisting, and  were  not  annulled  and  avoided,  yet  the  said  tank  and 
works  were  not  finished  and  well  and  fully  completed,  and  the  said 
building  in  a  fit  and  perfect  state  for  the  gas-holder,  on  the  80th  of 
June,  1858,  and  the  full  and  satisfactory  completion  of  the  said 
work  and  contract  was  delayed  beyond  the  said  last-mentioned  day, 
for  divers,  to  wit,  three  hundred  days;  and  the  said  tank  and  works 
never  were  finished  and  completed  by  the  said  John  Parnell 
according  to  the  said  contract ;  and  the  plaintiffs  had  been  put  to 
and  incurred  loss,  charges,  damages,  and  expenses  in  and  about  the 
finishing  and  completing  the  said  tank  and  works,  by  reason  of  the 
default  of  the  said  John  Parnell  in  observing  the  covenants  and 
agreements  aforesaid,  to  a  large  amount,  to  wit,  1,000{. ;  and  the 
said  sum  of  50Z.,  and  also  a  large  sum  of  money,  to  wit,  the  sum  of 
300Z.  (1),  for  each  and  every  day  beyond  the  30th  of  June,  1858, 
during  which  the  completion  of  the  said  work  and  contract  was 
delayed  as  aforesaid,  and  also  the  amount  of  the  said  loss,  ^charges, 
damages,  and  expenses,  had  not  been  paid  to  the  plaintiffs  by  the 
said  John  Parnell,  but  remained  due  and  owing  to  them,  contrary 
to  his  covenants  aforesaid ;  and  the  said  John  Eunson  had  in  his 
opinion  adjudged  the  sum  of  800Z.  to  be  reasonable  and  proper  to 
be  paid  to  the  plaintiffs  as  and  for  liquidated  damages  for  the 
default  of  the  said  John  Parnell  in  well  and  truly  observing,  per- 
forming, and  keeping  the  clauses,  covenants,  and  agreements  afore- 
said; and  all  other  things  had  been  done,  and  all  times  had 
elapsed,  necessary  to  entitle  the  plaintiffs  to  have  and  receive  of 
and  from  the  defendants  the  said  last-mentioned  sum  of  300Z. ;  yet 
that  the  said  sum  of  800{.  remained  due  and  unpaid  and  in  arrear 
to  the  plaintiffs.  Sea. 

The  defendants  pleaded, — first,     *     *     That  the  plaintiffs  did 
not  execute  the  said  deed  until  after  the  30th  of  June,  1853,  and 
(1)  ''  Being  at  and  after  the  rate  of  20«." 
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after  the  expiration  of  the  said  period,  to  wit,  of  three  months  from 
the  date  of  the  said  deed  in  the  declaration  mentioned,  and  after 
the  supposed  breaches  of  covenant  by  the  said  John  Parneli  in  the 
declaration  mentioned :    *     *    * 

Second  plea,  *  *  That,  before  the  said  adjudication  of  the 
said  John  Eunson  in  the  declaration  mentioned,  the  said  John 
Pamell,  and  also  the  defendants,  respectively,  gave  notice  in 
writing  to  the  said  John  Eunson  that  they  respectively  revoked  any 
submission  or  reference  to  arbitration  contained  in  the  said  deed, 
and  thereby  also  requested  him  the  said  John  Eunson  not  to  make 
any  award  or  adjudication  touching  or  relating  to  any  of  the 
matters  mentioned  in  the  said  deed :  That  the  said  John  Eunson 
made  the  said  adjudication  in  the  declaration  mentioned,  in  the 
absence  of  the  said  John  Parneli  and  of  the  defendants  respectively, 
and  without  any  notice  to  them,  or  any  or  either  of  them,  of  his  the 
said  John  Eunson's  intention  to  consider  or  proceed  on  the  matters 
so  adjudicated  on,  and  without  giving  them,  or  either  of  them,  any 
opportunity  of  being  heard  before  him,  (or  of  adducing)  any 
evidence  touching  or  relating  to  any  of  the  matters  so  adjudicated 
upon  :  And  that  the  said  adjudication  in  the  declaration  mentioned 
was  and  is  an  instrument  in  writing,  in  the  words  following, — 
[setting  out  the  adjudication]. 

The  plaintiff  demurred  to  these  two  pleas  (taking  issue  also  upon 
the  second  plea),  the  grounds  marked  in  the  margin  being, — as  to 
the  first  plea,  that  "  the  non-execution  of  the  deed  until  the  time 
mentioned  in  the  plea,  is  no  justification  for  or  answer  to  the  breach 
alleged," — and,  as  to  the  second  plea,  that  "  the  alleged  adjudication 
of  the  said  John  Eunson  is  not  in  the  nature  of  an  award,  nor  is 
the  power  to  make  the  same  subject  to  revocation,  and,  if  it  were, 
the  revocation  should  have  been  alleged  to  have  been  under  seal." 

Field,  in  support  of  the  demurrers  : 

The  first  plea  is  clearly  bad :  the  non-execution  of  the  deed  by 
the  plaintiffs  is  no  answer  to  an  action  against  the  defendants  for  a 
breach  of  covenant  on  their  part :  Foster  v.  Mopes  (l),  Morgan  v. 
Pike  (2).     The  second  plea  is  equally  bad.     *     ♦     * 

Keating,  contra  : 

1.  It  may  be  conceded  that    the    *mere    circumstance    of    a 
covenantee  not  having  executed    a    deed,   will  not  prevent  his 
enforcing  the  covenants  by  action.    But  there  are  cases,  besides 
(1)  Cro.  Eliz.  212.  (2)  98  R.  R.  708  (14  C.  B.  473). 
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the  case  of  a  lease,  where  the  execution  of  the  covenantee  is 
necessary ;  for  instance,  where  the  execution  of  the  covenantee  goes 
to  the  whole  consideration  of  the  covenants  on  the  other  side. 
Here,  the  period  for  the  commencement  of  the  *work  by  John 
Parnell  is  fixed  by  the  terms  of  the  deed, — "  on  the  execution  of 
these  presents."  Execution,  therefore,  by  all  parties  was  essential 
and  necessary.  The  plaintiffs  are  a  corporation,  and  consequently 
could  only  be  bound  under  their  corporate  seal :  Lamprell  v.  The 
Bellericay  Union  (l). 

(Jervis,  Gh.  J. :  There  is  some  conflict  of  opinion  between  this 
Court  and  the  Exchequer  upon  that  point.  But  I  do  not  see  how 
the  fact  of  the  plaintiffs  being  a  corporation  affects  the  argument  one 
way  or  the  other.) 

In  construing  the  deed,  the  Court  will  look  to  the  whole  of  it,  and 
to  the  intention  of  the  parties.  It  was  perfectly  competent  to  the 
parties  to  contract  that  the  work  should  be  commenced  only  after 
complete  execution  of  the  deed :  and  the  fact  of  the  plaintiffs 
being  a  corporate  body  shows  that  there  was  a  good  reason  for  that 
stipulation ;  it  would  certainly  be  more  prudent  that  a  man  who  is 
about  to  do  a  large  amount  of  work  for  a  body  of  that  description 
should  avoid  all  doubt  or  difficulty  in  the  way  of  his  obtaining 
payment,  by  insisting  that  the  contract  should  be  made  in  such  a 
form  as  to  enable  him  to  enforce  it.  It  is  true,  John  Parnell 
engages  to  complete  the  work  within  three  months  from  the  date 
of  the  indenture :  but  that,  of  course,  must  have  reference  to  the 
commencement  of  the  work.  In  the  notes  to  Pai'dage  v.  Cole  (2)  it  is 
said  :  "  It  is  justly  observed  that  covenants,  Sec.,  are  to  be  construed 
to  be  either  dependent  or  independent  of  each  other,  according  to 
the  intention  and  meaning  of  the  parties,  and  the  good  sense  of  the 
case ;  and  technical  words  should  give  way  to  such  intention.'* 

(Jervis,  Ch.  J. :  You  are  asking  us  to  give  a  technical  meaning  to 
the  word  ''  execution."  The  popular  understanding  of  the  cove- 
nant would  be,  that  John  Parnell  would  upon  his  execution  of  the 
deed  commence  the  work,  and  complete  it  within  three  months  from 
that  time.) 

If  he  were  speaking  of  his  own  execution  of  the  *deed  only,  one 
would  expect  to  find  the  words  "  forthwith  "  or  "  on  executing." 
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(Grbsswell,  J. :  Suppose  the  stipulation  had  been  that  the  work 
should  be  completed  within  three  months  from  the  execution  of  the 
deed,  and  the  deed  was  executed  by  the  defendants  and  by  John 
Parnell  at  once,  and  by  the  plaintiffs  a  fortnight  afterwards, — from 
which  date  would  the  three  months  run  ?) 

From  the  time  of  the  complete  execution. 

(Crbsswbll,  J. :  If  John  Parnell  and  the  defendants  had  intended 
not  to  be  bound  until  the  plaintiffs  had  executed  the  deed,  they 
might  have  delivered  it  as  an  escrow.) 

Unless  the  execution  by  the  plaintiffs  was  a  condition  precedent, 
the  principal,  John  Parnell,  for  whose  default  alone  the  defendants 
are  bound,  would  have  no  security.  That  shows  that  it  must  have 
been  the  intention  of  the  parties  that  the  deed  should  be  completely 
and  perfectly  executed. 

2.  This  is  a  submission  to  arbitration,  and  not  merely  a  valuation 
or  appraisement.    *     ♦     ♦ 

Jervis,  Gh.  J. : 

I  am  of  opinion  that  the  demurrer  to  these  two  pleas  must  be 
allowed,  and  that  the  plaintiffs  are  entitled  to  the  judgment  of  the 
Court.  Two  points  only  were  made  in  the  argument, — though  the 
second  might  have  branched  out  into  several  propositions  if  the  first 
that  was  urged  could  have  been  urged  successfully.  The  first  question 
was,  whether  the  non-execution  of  the  deed  by  the  Company  afforded 
any  defence.  It  was  admitted  *on  the  authority  of  Morgan  v.  Pike  (l), 
and  the  cases  there  cited,  that,  except  in  certain  cases,  a  covenantee 
may  sue  on  a  deed  although  he  has  not  executed  it :  but  it  was  insisted 
that  here  were  circumstances  disclosed  on  the  face  of  this  deed  to 
show  that  its  execution  by  the  plaintifis  was  a  condition  precedent 
to  their  right  to  put  it  in  suit.  Looking  at  the  deed,  I  can  discover 
nothing  in  it  to  restrain  the  plaintiffs  from  contendiug  that  they  are 
within  the  general  rule.  The  words  upon  which  the  defendants 
place  reliance,  are  these, — the  deed  being  dated,  and,  for  anything 
that  appears,  executed  by  John  Parnell  and  the  defendants,  on  the 
30th  of  March,  1853, — "  in  consideration  of  the  sum  of  money  in 
manner  hereinafter  agreed  to  be  paid  to  the  said  John  Parnell  by 
the  said  parties  hereto  of  the  second  part  (the  plaintiffs),  the  said  John 
Parnell  doth  hereby,  for  himself,  his  executors  and  administrators, 

(I)  98  R  R.  708  (H  C.  B.  473). 
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covenant,  promise  and  agree  with  and  io  the  said  parties  hereto  of  Trk  Koktk 
the  second  part,  their  execntors  and  administrators,  in  manner 
following,  that  is  to  sav,  that  he  the  said  John  Pamell»  his  exeeu* 
tors  or  administrators,  shall  and  will,  on  the  execution  of  these 
presents,  commence,  and  in  a  good  and  workmanlike  manner,  and 
to  the  satisfaction,  and  according  to  the  direction  of  the  said  John 
Eonson,  forthwith  begin,  and  in  a  substantial,  perfect,  and  work- 
manlike manner  build,  erect,  complete,  and  finish  the  said  gas* 
holder  tank,  of  the  proper  materials,  and  in  manner  detailed  in  the 
specification,"  Sec.  :  and  then  the  deed  goes  on  to  provide  that  the 
said  tank  shall  be  finished  within  three  months  from  the  date  of 
the  said  indenture.  It  is  said  that  this  shows  that  nothing  is  to  be 
done  towards  the  performance  of  the  work  contracted  for  until 
the  execution  of  the  deed  by  all  parties, — ^more  especially  as  the 
plaintiffs  are  a  corporation,  and  no  prudent  man  would  enter  into 
such  a  contract  with  such  a  body,  who  can  only  be  ^bound  by  their 
corporate  seal,  unless  they  did  duly  execute  it.  But  I  do  not  think 
we  are  justified  in  laying  down  any  different  rule  upon  this  subject 
in  the  case  of  a  corporation  from  that  which  governs  individuals ; 
and  therefore  I  do  not  think  the  circumstance  of  the  plaintiffs  being 
a  corporate  body  affords  any  sufficient  reason  for  departing  from 
the  general  rule.  If  the  words  used  are  doubtful,  then  the  rule 
applies,  that  doubtful  words  are  to  be  construed  most  strongly 
against  the  party  whose  words  they  are ;  and,  so  construing  themi 
I  think  John  Parnell  has  fixed  the  time  for  the  commencement  of 
the  work  at  the  time  of  liis  execution  of  the  deed,  and  that  the 
covenant  to  complete  it  is  an  independent  covenant  which  the 
plaintiffs  are  entitled  to  enforce  although  they  had  not  executed  it. 
As  John  Parnell  might  have  protected  his  own  and  his  sureties* 
interests  by  delivering  the  deed  as  an  escrow,  as  my  brother 
Cresswell  has  suggested,  and  as  the  words  used  may  well  be  satis- 
fied by  holding  them  to  mean, ''  upon  my  execution  of  the  deed  I 
will  commence  the  work,"  and  the  parties  have  acted  upon  that 
notion,  I  think  we  do  no  violence  to  the  deed  in  holding  that  the 
execution  by  the  Company  was  not  a  condition  precedent. 

The  validity  of  the  second  plea  depends  upon  whether  or  not  the 
provision  in  the  deed,  that,  in  case  of  default  by  John  Parn'41  to 
perform  the  covenants  on  his  part,  the  defendants  would  pay  to  the 
plaintiffs  such  sum  ''  as  the  said  John  Eunson  or  other  the 
engineer  for  the  time  being  of  the  Company  should  in  his  opinion 
adjudge  to  be  reasonable  and  proper  to  be  paid  for  such  default/^ 
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amounts  to  a  submission  to  arbitration.  I  am  of  opinion  that  it  is 
nothing  more  than  a  stipulation  for  a  valuation  or  appraisement  by 
Eunson.  What  judicial  powers  are  intrusted  to  him  ?  It  is  not 
referred  to  him  to  say  whether  the  covenants  are  or  are  not  broken. 
Mr.  Keating  admits  that  the  plaintiffs  were  still  bound  to  *aver  and 
to  prove  before  a  jury  that  there  has  been  a  breach  of  covenant  by 
John  Pamell.  That  shows  at  once  that  Eunson  is  not  an  arbi- 
trator; and  what  my  brother  Maulb  pointed  out,  viz.  that  the 
amount  to  be  paid  for  default  is  to  be  ascertained  by  Eunson  '*  or 
other  the  engineer  for  the  time  being  of  the  said  Company/'  is  also 
strong  to  show  that  it  is  not  a  reference.  The  parties  never  could 
have  intended  that  this  shifting  responsibility  should  apply  to  the 
character  of  an  arbitrator.  For  these  reasons,  I  am  of  opinion  that 
the  plaintiffs  are  entitled  to  the  judgment  upon  both  the  demurrers. 

Maule,  J. : 

I  am  of  the  same  opinion.  The  first  question, — ^as  to  the  execu- 
tion of  the  deed  by  the  plaintiffs  being  a  condition  precedent, — 
may,  I  think,  be  disposed  of  by  the  rule  to  which  the  Lord  Chief 
Justice  has  referred,  Fortivs  contra  preferentem  vei'ba  a^cdpiuntur. 
The  principal  covenantor,  John  Pamell,  covenants  that  he  will  "  on 
the  execution  of  these  presents  "  forthwith  begin  the  work ;  and 
he  further  covenants  that  the  whole  should  be  well  and  fully 
completed  "  on  or  before  the  80th  of  June,  1858."  That  in  some 
sense  the  words  '^  on  the  execution  of  these  presents  "  are  satisfied 
by  execution  by  the  defendants  and  John  Parnell,  is  clear :  and  the 
plaintiffs  may  very  well  say  that  it  is  in  that  sense  the  words  are 
used.  They  cannot  mean  on  the  execution  of  the  deed  by  the 
plaintiffs,  there  being  no  execution  by  John  Parnell  or  the  defen- 
dants :  a  man  does  not  usually  contract  to  do  a  thing  at  a  day  past. 
I  think  the  intention  of  the  parties  is  tolerably  apparent.  Certain 
work  was  to  be  done  by  John  Parnell.  The  indenture  was  probably 
prepared  some  time  before  its  execution  ;  and  it  could  not  be  known 
exactly  when  the  execution  would  take  place.  The  deed  is  described 
as  an  indenture  of  the  30th  of  March,  1858.  Whether  the  date 
was  filled  up  or  not,  the  intention  was,  that  John  Parnell  *should 
commence  the  work  at  the  earliest  possible  day :  and  the  earliest 
day  he  could  bind  himself  to  begin  would  be,  on  or  immediately 
after  his  execution ;  accordingly  he  contracts  that  he  will,  on  the 
execution  thereof,  forthwith  begin,  &c. ;  and  three  months  after  the 
date  of  the  indenture  is  fixed  as  the  latest  period  for  the  completion 
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of  the  work.  It  was  natural  that  the  parties  should  appoint  the 
earliest  day ;  and  they  did  so,  by  naming  the  day  of  the  execution 
of  the  indenture  by  John  Parnell.  Upon  the  first  point,  therefore, 
I  think  the  proper  construction  of  this  deed,  is,  that  put  upon  it  by 
my  Lord,  viz.  that  execution  thereof  by  the  plaintiffs  was  not  a 
condition  precedent  to  their  right  to  sue  upon  it. 

With  respect  to  the  second  plea,  it  seems  to  me,  that,  to  distin- 
guish this  from  the  ordinary  case  of  an  engineer  certifying  for  the 
amount  of  work  done,  would  be  extremely  inconvenient.  The  duty 
imposed  upon  Mr.  Eunson  here  was,  not  to  determine  whether  or 
to  what  extent  the  covenants  of  the  deed  had  been  broken  by  John 
Parnell,  but  simply  what  sum  would  in  his  opinion  be  a  reasonable 
compensation  to  the  Company  for  John  Parnell's  default  in  the 
performance  of  the  work.  It  was  never  intended  to  give  him  power 
to  determine  any  matter  in  dispute  between  the  Company  and  John 
Parnell  or  the  defendants.  But,  assuming  a  default  to  have  been 
made,  he  is  to  ascertain  or  measure  the  amount  of  compensation. 
Upon  both  grounds,  therefore,  I  think  the  plaintiffs  are  entitled  to 
judgment. 

Crbsswell,  J. : 

I  am  of  the  same  opinion.  The  effect  of  the  deed,  as  it  seems  to 
me,  is,  that,  as  soon  as  John  Parnell  has  entered  into  the  contract 
and  bound  himself  by  his  execution  of  it,  he  is  forthwith  to  com- 
mence the  work,  and  to  complete  it  within  three  months  from  the 
date.  I  also  think  there  is  no  pretence  for  saying  that  ""Mr. 
Eunson  was  to  take  upon  himself  the  functions  of  an  arbitrator. 

Williams,  J. : 

I  am  of  the  same  opinion,  upon  both  points.  As  to  the  first 
point,  if  Mr.  Heating's  [argument]  were  a  sound  one,  it  would  follow 
that  John  Parnell  would  have  three  months  from  the  time  of  com- 
mencing the  work  within  which  to  complete  it ;  whereas  the  deed 
gives  an  actual  day  for  the  completion,  viz.  the  80th  of  June,  1853, 
which  is  three  months  from  the  date  of  the  deed.  As  to  the  second 
point,  the  inclination  of  my  opinion  is,  that  the  stipulation  in  the 
deed,  that,  in  case  of  default  by  John  Parnell,  the  defendants  should 
pay  to  the  plaintiffs  such  sum  as  John  Eunson  or  other  the 
engineer  for  the  time  being  of  the  Company  should  in  his  opinion 
judge  to  be  reasonable  and  proper  to  be  paid  for  such  default,  does 
not  amount  to  a  submission  to  arbitration,  but  is  merely  a  stipulation, 
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that,  a  default  having  taken  place,  the  ascertainment  of  the  sum 
to  be  paid  as  a  satisfaction  for  such  default  shall  be  a  condition 
precedent  to  the  plaintiff's  right  to  recover.  The  principle  is 
precisely  that  laid  down  in  Avei-y  v.  Scott  (1),  where  it  is  said  by 
GoLBRiDOE,  J.,  that ''  this  is  like  the  ordinary  case  of  a  party  who  has 
a  claim  for  work  and  labour  under  a  contract  by  which  it  has  been 
agreed  that  he  shall  be  limited  to  what  sum  a  third  person  shall 
certify  to  be  due.  He  must  get  the  certificate  before  he  can  bring 
his  action.    That  stands  upon  a  principle  perfectly  unquestioned." 

Jvdgment  for  the  plaintiffs. 


186ft. 
Jan.  24. 

[652] 


SMART   V.  HAEDING. 

(16  0.  B.  652-659;  S.  0.  24  L.  J.  C.  P.  76;  1  Jur.  N.  S.  311 ;  3  C.  L.  R  351 ; 

3  W.  B.  245.) 

In  oonsideration  that  A.,  who  was  in  the  possession  and  ocx^upation  of 
premises  wherein  he  carried  on  the  business  of  a  milkman,  would  yield  up 
the  possession  and  occupation  of  the  said  premises  to  B.,  and  permit  him 
thenceforth  to  occupy  the  same,  and  would  assign  over  to  B.  all  his  property 
in  the  stock  and  plant,  and  deliver  the  same  to  B.,  the  latter  promised  to 
pay  A.  a  certain  sum :  Held,  that  this  was  a  contract  for  an  interest  in  or 
concerning  lands,  within  the  4th  section  of  the  29  Oar.  II.  c.  3. 

This  was  an  action  brought  by  the  plaintiff  to  recover  the  balance 
of  the  price  agreed  to  be  paid  to  him  by  the  defendant  on  the  sale 
of  a  "milk- walk." 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  making  of  the  agreement  thereinafter  mentioned,  the 
plaintiff  carried  on  the  trade  and  business  of  a  milkman  within  a 
certain  district  extending  over  a  certain  small  and  reasonable 
distance,  to  wit,  two  miles  from  the  premises  thereinafter  mentioned, 
where  he  sold  milk  to  divers  persons  for  profit  and  reward  to  the 
plaintiff  in  that  behalf ;  and  the  plaintiff  was  also  then  in  posses- 
sion and  occupation  of  certain  premises  where  the  plaintiff  then 
carried  on  the  said  business,  and  was  also  then  possessed  of  certain 
stock  and  plant  belonging  to  and  used  in  the  said  business :  that 
therefore,  in  consideration  that  the  plaintiff  would  then  yield  up  the 
possession  and  occupation  of  the  said  premises  to  the  defendant, 
and  permit  him  thenceforth  to  occupy  the  same,  and  would  then 
assign  over  to  the  defendant  all  his,  the  plaintiff's,  property  of  and 
in  the  said  stock  and  plant,  and  deliver  the  same  to  the  defendant, 
and  would  retire  thenceforth  from  the  said  business  within  the 
said  district,  and  would  then  and  thenceforth  permit  and  suffer  the 
(1)  91  E.  R.  588  (8  Ex.  487 ;  22  L.  J.  Ex.  287,  i90). 
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defendant  to  carry  on  the  said  basiness  within  the  said  district  in       Bmabt 
his,  the  plaintiff's,  stead,  the  defendant  then  promised  the  plaintiff     hardino. 
immediately  thereupon  to  pay  to  the  plaintiff  ihe  sam  of  901. : 
Averment  of  performance  by  the  plaintiff :  Breach,  that  the  defen- 
dant did  not  nor  would  thereupon,  or  at  any  time,  pay  to   the 
plaintiff  the  sum  of  80Z.,  but  the  sum  of  51Z.  5«.  Sd.,  ^parcel  thereof,       [  *^^  ] 
only,  and  no  more,  and  the  sum  of  28Z.  14«.  9d.,  residue  of  the  said 
sum  of  80Ly  still  remained  and  was  due  and  unpaid  from  and  by 
the  defendant  to  the  plaintiff. 

There  was  also  a  count  for  money  found  due  from  the  defendant 
to  the  plaintiff  on  an  account  stated. 

The  defendant  pleaded, — first  (to  the  first  count),  that  he  did  not 
agree  as  alleged, — secondly  (to  the  second  count),  Never  indebted, — 
thirdly  (to  the  first  count),  that  the  plaintiff  did  not  assign  over  the 
said  property  and  premises  in  that  behalf  alleged  by  him  to  have 
been  assigned  to  the  defendant,  in  accordance  with  the  terms  of 
the  said  agreement  as  in  the  said  count  alleged, — fourthly,  fraud 
and  covin. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in 
London  in  Michaelmas  Term  last.  It  appeared,  that,  in  September, 
1858,  the  defendant  agreed  to  purchase  from  the  plaintiff  a  milk- 
walk  in  Bamsbury  Boad,  Islington,  for  the  sum  of  80Z.,  including 
possession  of  the  premises  (of  which  he  was  tenant  from  year  to 
year)  and  plant,  cans,  pails,  &c.  At  the  time  the  contract  was 
entered  into,  the  plaintiff  represented  the  business  done  to  amount 
to  between  twelve  and  fourteen  bam  gallons  daily,  and  that  all  the 
customers,  \\  ith  two  or  three  exceptions,  were  full-price  customers : 
and  it  was  agreed  that  possession  should  be  given  in  three  weeks. 
In  consequence,  however,  of  the  death  of  his  wife,  the  plaintiff 
prevailed  upon  the  defendant  to  take  possession  at  once,  which  he 
accordingly  did,  paying  down  50Z.,  and  promising  to  pay  the  balance 
when  the  agreement  was  ready  for  execution.  Finding  that  the 
plaintiff  had  misrepresented  the  condition  of  the  business,  both  as 
to  the  quantity  of  milk  sold,  and  as  to  the  quality  of  the  customers, 
the  defendant  refused  to  pay  the  balance  of  the  purchase-money : 
and  thereupon  this  action  was  brought.  No  agreement  was  ever 
executed. 

On  the  part  of  the  defendant,  it  was  submitted,  that,  inasmuch       T  ^^  ] 
as  the  bargain  between  the  parties  included  a  stipulation  that  the 
defendant  should  have  possession  of  the  premises  where  the  business 
was  carried  on,  and  so  become  tenant  thereof  instead  of  the  plaintiff, 
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Smabt       the  contract  was  for  "an  interest  in  or  concerning  lands,"  and  was 
Harding,     therefore  void  by  the  29  Car.  II.  c.  8,  s.  4,  for  want  of  a  memorandum 
in  writing. 

The  learned  Judge, — reserving  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  or  a  nonsuit,  if  the  Court  should  think  the 
objection  well  founded, — left  the  case  to  the  jury  upon  a  conflict  of 
evidence:  and  they  returned  a  verdict  for  the  plaintiff  for  the 
amount  claimed. 

ByleSf  Serjt.,  on  a  subsequent  day  in  the  same  Term,  accord- 
ingly obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant  or  a 
nonsuit,  or  for  a  new  trial  on  the  ground  that  the  verdict  was 
against  evidence.  He  referred  to  Cocking  v.  Ward  (l)  and  Kelly  v. 
Webster  (2). 

Temple,  Q.  C,  now  showed  cause : 

This  was  not  an  agreement  or  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  of  any  interest  in  or  concerning 
them,  within  the  4th  section  of  the  Statute  of  Frauds.  The  case  is 
materially  distinguishable  from  Cocking  v.  Ward.  The  agreement 
there  was  an  agreement  that  everything  should  take  place  between 
the  parties  which  should  be  requisite  to  give  the  plaintiff  an  estate 
in  the  premises :  that  might  be  by  a  contract  in  writing,  or  by  a 
surrender  by  operation  of  law.  But,  to  make  a  surrender  by 
operation  of  law,  three  things  must  concur, — there  must  be  a 
quitting  of  possession  by  the  first  tenant,  a  power  to  the  substituted 
tenant  to  come  in,  and  the  consent  or  permission  of  the  landlord  or 
[  '655  ]  lessor :  *  Thomas  v.  Cooke  {s).  If  the  agreement  be,  to  do  only  one 
of  these  three  things,  the  case  is  not  within  the  Statute  of  Frauds. 
There  was  nothing  in  the  present  case  binding  upon  the  plaintiff 
to  do  anything  to  transfer  to  the  defendant  any  interest  he  might 
have  in  the  premises  :  there  was  no  evidence  of  any  contract  that 
he  should  do  what  is  required  by  the  case  of  Thomas  v.'  Cooke. 

(Jervis,  Gh.  J. :  If  the  landlord  consents,  Harding  is  to  become 
his  tenant:  if  not,  he  is  tenant  to  Smart  for  the  extent  of  his 
interest  in  the  premises.) 

No  doubt,  an  agreement,  as  in  Cocking  v.  Ward,  to  give  up  a 
tenancy,  and  to  endeavour  to  prevail  upon  the  landlord  to  let  in 

(1)  68  R  B.  831  (1  C.  B.  858).        (3)  20  B.  R  374  (2  B.  &  Aid.  119  ; 

(2)  92  B.  R  730  (12  0.  B.  283).      2  Stark.  N.  P.  408). 
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another,  is  an  agreement  for  an  interest  in  or  concerning  lands.       Smabt 

But  that  is  not  the  contract  here:  it  is  merely  that  the  plaintiff     haedino. 

would  "yield  up  the  possession  and  occupation  of  the  premises  to 

the  defendant,  and  permit  him  thenceforth  to  occupy  the  same : " 

there  is  no  contract  to  surrender  the  premises  to  the  landlord, 

and  to  endeavour  to  prevail  on  him  to  accept  the  defendant  as  his 

tenant. 

(Maulb,  J. :  Suppose  a  man  dies  leaving  a  chattel  interest  in 
land, — does  not  the  executor  or  administrator  take  the  land,  though 
not  mentioned  ?  And  is  it  not  by  operation  of  law  ?  Or,  suppose 
the  case  of  a  bankrupt  ?) 

In  the  case  of  a  bankrupt,  the  assignee  takes  by  virtue  of  the 
statute:  the  executor  or  administrator  is  in  [possession]  of  the 
estate  of  the  deceased.  Buttemere  v.  Hayes  (i)  rather  favours  the 
distinction  now  contended  for. 

.  (Jervis,  Gh.  J. :  Can  there  be  a  doubt  as  to  the  meaning  of  the 
parties  ?  It  is  quite  clear  that  the  plaintiff  was  to  quit  and  the 
defendant  to  take  possession  of  the  premises,  and  to  keep  it  as 
long  as  he  could.) 

Suppose  the  plaintiff  had  been  a  mere  tenant  at  will,  and  the 
landlord  had  determined  his  will  the  moment  after  the  defendant 
got  possession,  could  he  have  had  an  action  against  the  plaintiff? 

(Crbsswell,  J. :  You  have  no  right  ♦to  assume  that  the  landlord       [  '656  ] 
could  turn  the  defendant  out :  there  was  evidence  that  the  plaintiff 
held  the  premises  as  tenant  from  year  to  year. 

Maule,  J. :  Do  you  contend  that  the  contract  is  not  within  the 
Statute  of  Frauds,  because  the  landlord's  consent  is  necessary  to  a 
valid  assignment  ?) 

No.  But  it  is  submitted  that  the  bargain  proved  in  the  present 
case  does  not  amount  to  an  agreement  on  the  plaintiff's  part  to 
sell  or  assign  his  interest  in  the  land.  It  may  be  that  the 
defendant  acquired  an  interest  as  undertenant  to  the  plaintiff;  and 
that  need  not  have  been  in  writing.  If,  on  the  other  hand,  it 
amounted  to  more,  there  was  something  else  to  be  done,  viz.  to 
endeavour  to  induce  the  landlord  to  accept  the  defendant  as  tenant. 

(1)  52  E.  E.  795  (5  M.  &  W.  456). 
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8MABT       But,  could  the  defendant  here  have  sued  the  plaintiff  for  not  using 
Habdino.     endeavours  to  obtain  the  landlord's  assent,  upon  this  agreement? 
If  not,  the  agreement  clearly  need  not  be  in  writing. 

Byles,  Serjt,  and  Morgan  Lloyd,  in  support  of  the  rule  : 

The  4th  section  of  the  Statute  of  Frauds  enacts  that  no  action 
shall  be  brought  "upon  any  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  thereto 
by  him  lawfully  authorized."  Here,  the  plaintiff  was  tenant  of 
the  house  for  some  term,  it  may  be  from  year  to  year,  paying  rent 
and  rates  and  taxes.  He  entered  into  an  agreement  with  the 
defendant  to  go  out,  and  to  let  the  defendant  come  in  and  be 
tenant  to  the  same  landlord.  This  is  necessarily  either  an  agree- 
ment to  assign  his  term  to  the  defendant,  or  that  he  will  surrender 
it,  and  that  the  landlord  shall  re-deliver  possession  to  the  defendant. 
[  *657  ]  Whether  or  not  the  plaintiff  had  power  to  ^cause  his  landlord  to 
do  this,  is  quite  immaterial :  it  is  still  a  contract  for  an  interest  in 
lands.  [They  cited  Buttemere  v.  Hayes  {l),  Cocking  v.  Ward(^) 
and  Kelly  v.  Webster  (3).] 

[♦658]  (Maulb,  J.:   The  only  difference  that  I  can  discover  between 

Cocking  v.  Ward  and  the  present  case,  is,  that  there  was  in 
that  case  a  stipulation  in  the  agreement  that  the  plaintiff  would 
endeavour  to  induce  the  landlord  to  accept  the  defendant  as  tenant 
in  lieu  of  himself.) 

Jbryis,  Ch.  J. : 

I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  in  this  case 
ought  to  be  made  absolute,  on  the  ground  that  the  contract  was 
for  an  interest  in  or  concerning  lands,  within  the  meaning  of 
[  'tiss  ]  the  4th  section  of  *the  statute  29  Car.  II.  c.  3,  and  is  not  in 
writing.  To  ascertain  what  was  the  nature  of  the  contract,  we 
must  look,  not  at  the  declaration  only,  but  to  the  evidence  also 
upon  the  subject.  Nobody  can  doubt  that  the  plaintiff,  being 
tenant  from  year  to  year  of  the  premises  where  he  carried  on  his 
business,  agreed  to  assign  his  interest  therein  to  the  defendant. 

(1)  6  M.  &  W.  466.  (3)  92  B.  E.  730  (12  C.  B.  283) 

(2)  68  R  R  831  (1  C.  B.  868). 
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The  case  is  clearly  within  the  mischief  of  the  statute,  and,  if  Smart 
necessary,  also  within  the  authority  of  Cocking  v.  Ward.  The  habddto. 
only  real  distinction  between  that  case  and  the  present  is  rather 
against  Mr.  Temple :  there,  the  plaintiff  announced  to  the  defendant 
that  he  had  not  an  interest  which  he  could  legaUy  part  with  to 
him ;  here,  however,  the  plaintiff  expressly  agrees  to  ''  yield  up  the 
possession  and  occupation  of  the  premises  to  the  defendant,  and 
to  permit  him  thenceforth  to  occupy  the  same.'* 

Mauls,  J. : 

I  entirely  agree  with  my  Lord  that  this  rule  must  be  made 
absolute  to  enter  a  nonsuit ;  and  I  do  this  without  the  least  doubt 
or  hesitation.  The  case  is  a  stronger  one  than  Cocking  v.  Ward, 
inasmuch  as  here  the  plaintiff  contracts  absolutely  to  assign,  whereas 
there  the  contract  was  to  assign  subject  to  the  consent  of  the  landlord. 

Gresbwbll,  J. : 

I  am  entirely  of  the  same  opinion. 

Williams,  J. : 

I  am  of  the  same  opinion.  This  clearly  was  a  contract  for  an 
interest  in  or  concerning  lands. 

Rvle  absolute  accordingly, 

SHAW    V.  HUGHES.  isw. 

(15  C.  B.  660—666;  S.  C.  24  L.  J.  C.  P.  84;  1  Jur.  N.  S.  186.)  !!!L  ' 

[Obsolete  practice — Payment  into  Court — Ck>8t8.] 


HAENOR  V.   GROYES.  i»eB. 

Jan.  16 
(15  0.  B.  667—675  ;  S.  C.  3  0.  L.  B.  406 ;  24  L.  J.  0.  P.  63 ;  3  W.  R.  168  ;  24    

L.  T.  0.  S.  216.)  [  667  ] 

In  an  action  for  a  breach  of  warranty  on  the  sale  of  goods  upon  a  written 
contract,  parol  evidence  is  not  admissible  to  show  that  the  seller's  agent  at 
the  time  of  the  sale  represented  the  goods  to  be  of  a  particular  quality. 

The  buyer  of  goods  who  has  used  or  sold  a  portion  of  them  after  he  has 
discovered  that  they  do  not  answer  the  contract,  cannot  repudiate  the 
contract,  and  recover  back  the  price  (1). 

This  was  an  action  for  a  breach  of  warranty  on  a  sale  of  flour 

The  first  count  of  the  declaration  stated,  that,  on  the  16th  of 

January,  1854,  it  was  agreed  between  the  plaintiff  and  the  defendant 

that  the  defendant  should  sell  and  deliver  to  the  plaintiff,  and  that 

(1)  Sale  of  Goods  Act,  1893,  s.  36. 
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Harnob  the  plaintiff  should  buy  and  accept  of  the  defendant,  twenty-five 
Gboves.  sacks  of  flour  of  the  same  quality  as  certain  flour  which  the  defen- 
dant had  then  lately  sold  and  delivered  to  one  Mackness,  at  and  for 
the  price  or  sum  of  68«.  per  sack :  Averment,  that  the  plaintiff  was 
ready  and  willing  to  buy  and  accept  and  to  pay  for  the  same  flour, 
and  that  he  had  done  all  things  necessary  on  his  part  to  entitle 
him  thereto,  and  that  a  reasonable  time  for  the  sale  and  delivery 
thereof  had  elapsed  :  Yet  that  the  defendant  delivered  to  the  plain- 
tiff as  and  for  the  flour  so  contracted  to  be  sold  and  delivered, 
certain  flour  not  of  the  same  quality  as  the  flour  which  he  had  so 
sold  and  delivered  to  Mackness,  but  of  a  much  worse  and  less 
valuable  quality,  and  for  which  the  plaintiff  paid  the  said  contract 
price,  believing  it  to  be  the  flour  so  contracted  to  be  sold;  and 
which  flour  was  wholly  valueless  and  useless  to  the  plaintiff. 

The  second  count  stated  that  the  defendant,  by  warranting 
certain  flour  to  be  of  the  same  quality  as  certain  other  flour  which 
the  defendant  had  then  lately  sold  to  Mackness,  sold  the  same  to 
the  plaintiff;  yet  that  the  said  flour  was  not  of  the  same  quality  as 
the  flour  which  the  defendant  had  then  lately  sold  to  Mackness,  <&c. 
[  *668  ]  The  declaration  also  contained  counts  for  money  had  *and 

received,  and  for  money  found  due  upon  accounts  stated. 

The  defendant  pleaded, — first,  that  it  was  not  agreed  between  the 
plaintiff  and  the  defendant  in  manner  and  form  as  in  the  first 
count  alleged, — secondly,  that  he  did  not  warrant  the  flour  as  in 
the  second  count  alleged, — thirdly,  to  the  common  counts,  Never 
indebted.     Issue  thereon. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in 
London  after  last  Trinity  Term.  The  facts  which  appeared  in 
evidence  were  as  follows :  The  plaintiff  was  a  baker,  and  the  defen- 
dant a  flour-factor.  On  the  16th  of  January,  1854,  the  plaintiff 
met  one  Howard,  an  agent  of  the  defendant's,  at  the  shop  of  one 
Mackness,  who  also  carried  on  the  business  of  a  baker,  when 
Howard  offered  to  sell  the  plaintiff  some  flour,  which  he  represented 
to  be  of  the  same  quality  as  some  that  he  had  recently  sold  to 
Mackness,  and  which  had  given  satisfaction.  No  bargain  was  then 
made :  but,  in  the  evening,  Howard  called  on  the  plaintiff  and 
renewed  his  offer,  repeating  the  representation  as  to  the  quality  of 
the  flour  which  he  had  made  in  the  morning.  The  plaintiff  there- 
upon agreed  to  buy  twenty-five  sacks,  at  68«.  per  sack ;  and,  on  the 
morning  of  the  17th,  the  plaintiff  received  from  the  defendant  the 
following  contract  note : 


VOL.  c]  1855.     C.  P.     15  C.  B.  668—669.  587 

"  January  16th,  1854.  Harnob 

"  Mark  Lane,  47  Stand.  Gboves. 

"  Sold  Mr.  W.  Harnor,  per  Mr.  Howard,  twenty-five  sacks  Whites, 

X  S.,  at  688.  per  sack,  net. 

"  J.  T.  Groves." 

The  flour  was  delivered  on  the  18th  of  January,  and  paid  for. 
The  plaintiff  used  half  a  sack  of  it,  and,  finding  it  not  to  be  what 
Howard  had  represented,  he  called  upon  the  defendant  to  complain, 
when  the  defendant  admitted  it  was  not  the  same  mark  as  the  flour 
sold  *to  Mackness,  and  stated  that  he  had  not  authorised  Howard  so  [  *^^^  ] 
to  represent,  that  particular  parcel  having  been  all  disposed  of. 
After  this,  the  plaintiff  used  two  sacks  more  of  the  flour,  and  sold 
one  sack. 

Mackness,  who  was  called  as  a  witness,  stated  that  the  flour  in 
question  was  not  so  good  by  5$.  a  sack  as  that  which  he  had  bought 
of  Howard ;  and  that  the  flour  supplied  to  him  was  described  as 
X  S  S.,  which  he  understood  to  mean  **  extra  super  superfine," 
whereas  X  S.  denoted  a  lower  quality,  "  extra  superfine." 

On  the  part  of  the  defendant  it  was  insisted  that  the  written 
contract  alone  must  be  regarded  as  the  contract  between  the  parties, 
and  that  parol  evidence  was  not  admissible  to  introduce  a  warranty 
inconsistent  therewith.  It  was  further  insisted  that  the  defendant 
was  not  bound  by  a  misrepresentation  made  by  Howard  at  the 
time  of  making  the  contract.    - 

Two  questions  were  left  to  the  jury, — first,  whether  or  not 
Howard,  at  the  time  of  the  sale,  warranted  the  flour  to  be  equal  to 
Mackness's, — secondly,  whether  he  had  authority  so  to  do. 

The  jury  found  both  questions  in  the  affirmative,  and  his  Lordship 
accordingly  directed  a  verdict  to  be  entered  for  the  plaintiff  for 
6Z.  Bs.y  the  difference  between  the  contract  price  and  the  value  of 
the  flour  according  to  the  evidence  :  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  him  on  all  or 
either  of  the  counts  as  the  Court  might  think  him  entitled. 

WilleSy    in    Michaelmas    Term    last,    obtained    a    rule    nisi 
accordingly. 

He  submitted,  that,  the  contract  between  the  parties  having 
been  reduced  into  writing,  evidence  of  a  warranty  such  as  that 
suggested  was  not  admissible.  [He  referred  to  Greaves  v.  Ashlin  (l) 
and  Meyer  v.  Everth  (2).] 

(1)  14  1^  B.  771  (3  Camp.  426).  (2)  15  R.  R  722  (4  Oamp.  22). 
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Hakkob  Shee^  Serjt.,  and  Prentice,  now  showed  cause : 

Gboves.  This  is  not  the  case  of  a  sale  by  sample.     The  bargain  between 

[  671  ]  the  plaintiff  and  Howard,  the  defendant's  agent,  was  made  apon  a 
representation  by  Howard  that  the  flonr  sold  to  the  plaintiff  was  of 
the  same  qaality  as  that  which  had  been  sold  to  Mackness,  and  the 
quality  of  which  was  known.  That  bargain  was  complete  on  the 
16th  of  January.  The  note  relied  upon  by  the  defendant,  and 
which  was  sent  to  the  plaintiff  next  day,  was  in  truth  not  the 
contract  at  all. 

(Cresswbll,  J. :  Is  it  not  common  to  admit  evidence  of  a  parol 
warranty,  where  a  horse  is  sold  with  a  written  pedigree  ?) 

No  doubt  it  is. 

(Gbbsswbll,  J. :  It  would  seem  from  the  evidence  that  the  letters 
X  S.,  and  X  S  8.,  have  a  known  meaning  in  the  trade.) 

The  plaintiff  does  not  seek  to  contradict  the  contract:  but  the 
question  is,  which  is  the  contract? 

(Maule,  J. :  The  written  paper  which  describes  the  terms  upon 
which  the  flour  was  sold.) 

What  the  defendant  chose  to  call  it,  was  immaterial  to  the  plaintiff, 
so  long  as  he  received  flour  which  was  equal  in  quality  to  Mackness's 
flour. 

(Maulb,  J. :  Howard's  representation  was  no  part  of  the  contract.) 

The  plaintiff  undoubtedly  had  a  right  to  repudiate  the  flour. 

(Maule,  J. :  In  respect  of  its  not  being  conformable  with  the 
verbal  representation,  or  with  the  contract  note  ?) 

In  respect  of  its  differing  in  quality  from  that  which  the  defendant's 
agent  contracted  to  sell  him. 

(Maule,  J. :  This  was  not  a  contract  for  the  sale  of  a  specific 
article.  If  the  flour  delivered  answered  the  description  in  the 
contract-note,  the  plaintiff  cannot  complain. 

Jervis,  Gh.  J. :  The  plaintiff  had  no  means  of  knowing  that  X  8. 
was  not  a  fair  representation  of  the  flour  as  being  equal  in  quality 
[  *672  ]       ^to  that  which  Howard  had  sold  to  Mackness. 
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Mauls,  J. :  It  cannot,  nnder  the  circumstances,  be  said  that  the  Harxob 
note  described  a  contract  different  from  that  which  the  parties  gboyes. 
intended  to  be  bound  by.) 

The  plaintiff  was  entitled  to  show  what  the  real  contract  was.  In 
Syers  v.  Jonas  (1),  which  was  an  action  for  the  price  of  tobacco  sold, 
it  was  held  that  evidence  was  admissible  to  show,  that,  by  the 
established  usage  of  the  tobacco  trade,  all  sales  are  by  sample, 
although  not  so  expressed  in  the  bought  and  sold  notes.  Fabke,  B., 
there  says :  "  There  is  no  doubt,  that,  in  mercantile  transactions, 
and  others  of  ordinary  occurrence,  evidence  of  established  usage  is 
admissible,  not  merely  to  explain  the  terms  used,  but  to  annex 
customary  incidents.  In  the  case  of  Hutton  v.  Warren  (2),  the  law 
on  this  subject  was  laid  down  fully,  and  the  limitations  pointed  out. 
Such  usage  is  admissible  when  it  is  not  expressly  or  impliedly 
excluded  by  the  terms  of  the  written  instrument.  The  question, 
then,  is,  whether  by  implication  that  usage  is  excluded  in  this  case. 
For  the  purposes  of  the  argument,  it  must  be  assumed,  that,  in  the 
tobacco  trade,  whenever  a  sale  of  tobacco  took  place,  and  the  bought- 
note  was  silent  on  that  subject,  and  when  samples  were  delivered, 
it  was  the  prevailing  usage  that  the  vendor  was  understood  to  agree 
that  the  bulk  should  correspond  with  them.  This  undoubtedly 
amounts  to  a  parol  warranty  or  agreement  that  the  bulk  should 
correspond  with  the  sample." 

(Cresswell,  J. :  AH  that  that  amounts  to  is,  that,  by  the  usage  of 
the  particular  trade,  all  contracts  are  to  be  read  as  if  they  contained 
that  warranty.) 

At  all  events,  the  plaintiff  was  entitled  to  recover  the  value  of  that 
portion  of  the  flour  which  he  had  not  used,  as  money  paid  under  a 
mistake  of  fact. 

WiUes,  in  support  of  the  rule : 

The  third  count  is  out  of  the  question.  Possibly  the  plaintiff 
might  have  ^repudiated  the  contract,  on  discovering  that  the  flour  [  *673  j 
was  of  inferior  quality.  But  having,  after  trying  it,  and  com- 
plaining of  it,  chosen  to  use  a  portion  of  it,  and  to  sell  another 
portion,  he  has  precluded  himself  from  returning  any  part  of  it, 
and  therefore  cannot  recover  back  the  price :  Chapman  v.  Morton  (s) 

(1)  76  E.  E.  513  (2  Ex.  111).  (3)  63  E.  E.  669  (11  M.  &  W.534). 

(2)  46  B,  E.  368  (1  M.  «  W.  466). 
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Habnob  settles  that  point.  The  representation  made  by  Howard  was  no  part 
Groves.  o^  ^h©  contract,  and  did  not  amount  to  a  warranty.  Simplex  com- 
viendatio  non  nocet.  This  is  not  like  the  case  of  Syers  v.  Jonas :  a 
warranty  of  the  quality  of  the  article  sold,  is  not  one  of  those  "  cus- 
tomary incidents  "  which  are  by  the  usages  of  trade  to  be  tacitly 
incorporated  into  the  contract.  Greaves  v.  Aslilin  (i),  and  many 
other  cases,  show  that  parol  evidence  is  not  admissible  to  control 
the  written  contract  in  the  way  that  is  sought  to  be  done  here. 

Jbrvis,  Ch.  J.: 

I  am  of  opinion  that  the  rule  must  be  made  absolute  to 
enter  a  nonsuit.  The  plaintiff  clearly  cannot  recover  upon 
the  count  for  money  had  and  received.  When  he  found  that 
the  flour  was  not  of  the  quality  described  in  the  contract,  he  might 
have  repudiated  it  at  once.  Instead  of  doing  so,  he  uses  two  sacks 
of  it,  and  sells  one.  That  was  such  a  dealing  with  it  as  to  preclude 
him  from  afterwards  rescinding  the  contract.  Then,  as  to  the 
other  counts,  the  question  depends  upon  whether  or  not  the  article 
delivered  corresponded  with  the  contract.  The  contract  here  is  the 
note  in  writing ;  for,  if  the  plaintiff  had  intended  to  say  that  that 
note  did  not  truly  represent  the  real  bargain,  inasmuch  as  it 
omitted  the  warranty  that  the  flour  should  be  equal  in  quality  to 
that  sold  to  Mackness,  he  should  immediately  have  returned  the 
note.  Instead  of  doing  so,  he  takes  it  without  that  warranty,  and 
so  adopts  the  contract  as  a  contract  made  without  the  qualification. 
[  ■674  ]  The  defendant,  therefore,  has  contracted  *simply  to  deliver 
"  twenty-five  sacks  X  S.  whites,"  and  he  has  delivered  flour  of  that 
description.  I  therefore  think  the  plaintiff  is  not  entitled  to 
recover  on  either  of  the  counts. 

Maulb,  J. : 

I  am  of  the  same  opinion.  As  to  the  count  for  money  had 
and  received,  I  agree  with  my  Lord  Chief  Justice,  that,  if  the 
plaintiff  ever  had  a  right — which  I  by  no  means  admit  that  he  had, 
— to  repudiate  the  contract,  he  precluded  himself  from  so  doing  by 
the  mode  in  which  he  dealt  with  the  flour  after  it  had  been 
delivered  to  him.  As  to  the  first  count,  which  alleges  the  agree- 
ment to  be  that  the  defendant  should  sell  and  deliver  to  the  plaintiff, 
and  that  the  plaintiff  should  buy  of  the  defendant,  twenty -five  sacks 
of  flour  of  the  same  quality  as  certain  flour  which  the  defendant 

(1)  14  E.  E.  771  (3  Camp.  426). 
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had  then  lately  sold  to  one  Mackness, — the  contract  between  the  Haksor 
parties  was  reduced  into  writing :  and  the  rule  is,  lihat,  where  a  groves. 
contract,  though  completely  entered  into  by  parol,  is  afterwards 
reduced  into  writing,  we  must  look  at  that,  and  at  that  alone,  even 
though  part  of  the  terms  previously  agreed  upon  are  not  inserted 
in  the  written  contract.  It  is  by  the  written  contract  alone, — 
subject,  of  course,  to  be  interpreted  by  the  usages  of  trade,  as  in 
Syei'8  V.  Jonas, — that  the  parties  are  bound.  And  more  especially  is 
that  so  in  a  case  where,  as  here,  the  contract  is  one  which  by  the 
Statute  of  Frauds  is  required  to  be  in  writing.  The  object  of  that 
statute,  as  appears  from  its  title  and  preamble,  was,  to  prevent 
frauds  and  perjuries  ;  the  Legislature  knew  that  parties  who  make 
bargains  with  each  other  often  take  very  different  views  of  them  ; 
and  therefore  they  provided,  in  order  to  remove  the  temptation  as 
much  as  possible,  that,  in  cases  of  contracts  for  the  sale  of  goods 
exceeding  the  value  of  lOZ.,  the  contract,  or  some  note  or  memoran- 
dum thereof,  shall  be  in  writing.  The  intention  *of  the  Legislature  [  •675  ] 
was,  that  the  writing  should  be  the  evidence,  and  the  only  evidence, 
of  the  contract,  and  that  there  should  be  no  occasion  to  look  beyond 
it.  The  usages  of  trade  form  the  exception,  because  parties  are 
supposed  to  contract  with  reference  to  them.  Here,  however,  the 
plaintiff  seeks  to  introduce  into  the  contract  a  special  stipulation  as 
to  which  the  writing  is  altogether  silent,  and  which  has  no  reference 
to  any  usage  of  trade.  That  would  be  introducing  the  very 
mischief  which  the  Statute  of  Frauds  intended  to  prevent. 

Cresswell,  J. : 

I  am  entirely  of  the  same  opinion  upon  both  points.  The 
count  for  money  had  and  received  fails,  because  the  plaintiff 
has  accepted  the  goods,  and  used  part  and  sold  other  part, 
after  a  discussion  as  to  whether  or  not  they  answered  the  contract, 
and  after  he  had  paid  the  price.  After  that,  he  cannot  be  allowed 
to  repudiate  the  contract.  As  to  the  other  point,  whatever  passed 
between  the  plaintiff  and  Howard  at  the  time  the  bargain  was  made, 
the  parties  must  be  bound  by  the  contract  which  was  afterwards 
reduced  into  writing.  Parol  evidence  clearly  was  not  admissible  to 
introduce  the  term  which  the  plaintiff  sought  to  introduce. 

Williams,  J.: 

I  am  of  the  same  opinion.  The  plaintiff  is  in  effect  seeking 
to  treat  as  the  contract  that  which  passed  between  him  and  the 
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Habnob      defendant's  agent  before  the  contract  was  actually  entered  into. 
Gbovbs.      The  parties  are  bound  by  the  written  note,  and  cannot  be  allowed  to 
vary  its  terms  by  parol  evidence  in  the  way  suggested. 

Rule  absolute  for  a  nonmit. 

1866.  BAMBERGER  v.   The  COMMERCIAL   CRKDIT 

'^"^^'  MUTUAL  ASSURANCE   SOCIETY. 

t  ^^®  J         (13  C.  B.  676-696 ;  S.  C.  3  C.  L.  E.  668 ;  24  L.  J.  C.  P.  115 ;  1  Jur.  N.  S.  500.) 

The  rulee  of  a  Society  established  for  the  mutual  assurance  of  traders 
against  bad  debts,  after  stipulating  for  the  payment  of  premiums,  provided, 
amongst  other  things,  that,  "  if  the  premiums  on  any  policy  should  not  be 
paid  within  fifteen  days  after  the  same  should  fall  due,  the  directors  might, 
with  the  approbation  of  the  council,  either  declare  such  policy  void,  or 
enforce  the  payment  of  such  premiums.'* 

In  a  declaration  on  a  policy,  the  plaintiffs  averred  that  they  had  done  all 
things  necessary  on  their  piurt,  and  had  been  ready  and  willing  to  do  all 
things  according  to  the  said  policy,  rules,  and  regulations,  which  it  was 
necessary  that  they  should  be  ready  and  willing  to  do,  and  that  all  things 
had  happened  which  it  was  necessary  should  happen,  to  entitle  them  to  be 
paid  by  the  Society  the  loss  thereinafter  mentioned,  and  that  a  reasonable 
time  for  payment  thereof  had  elapsed.  It  then  went  on  to  aver  that  a 
loss  had  been  incurred,  and  that  the  defendants  refused  to  pay  :  Held,  that 
this  general  averment  was  sufficient,  without  showing  the  various  steps 
required  by  the  rules  of  the  Society  to  entitle  the  assured  to  recover  a  loss. 

The  defendants  pleaded,  that,  after  the  making  of  the  policy,  and  more 
than  fifteen  days  before  the  commencement  of  the  suit,  a  certain  premium 
became  payable  by  the  plaintiffs  and  was  not  duly  paid,  whereupon  the 
directors  of  the  Society,  with  the  approbation  of  the  council,  cancelled  the 
policy,  and  declared  the  same  void,  whereof  the  plaintiffs  had  notice :  Held, 
that  the  plea  disclosed  a  sufficient  answer  to  the  plaintiffs*  claim. 

This  was  an  action  upon  a  policy  of  assurance  against  commercial 
losses. 

The  declaration  stated,  that,  on  the  10th  of  February,  1858,  a 
policy  of  assurance  was  made  by  and  between  the  plaintiffs  and  the 
defendants.  [The  declaration  then  set  out  a  policy  of  assurance 
against  bad  debts,  made  between  the  defendants  and  the  plaintiffs 
(the  assured),  and  the  conditions  of  the  policy,  together  with  the 
rules  and  regulations  of  the  Society  referred  to  in  the  conditions. 
Among  the  conditions  were  the  following :] 
[  678  ]  «  4,  That  the  premium  and  reserved  f  undsof  the  Society  mentioned 

in  the  said  rules  and  regulations,  [i.e.,  the  rules  and  regulations  of 
the  defendant  Society,]  shall  be  liable,  in  the  manner  and  to  the 
extent  mentioned  in  such  rules  and  regulations,  to  reimburse  and 
pay  to  the  assured,  their  executors,  administrators,  or  assigns,  such 
sum  or  sums  of  money  as  shall  from  time  to  time  be  awarded  to 
the  said  assured  by  the  council  of  the  Society,  in  respect  of  the 
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losses  which  may  arise  to  the  said  assured  from  the  bond  fide  sale    Bambbboeb 
and  delivery  (daring  the  continuance  of  this  agreement)  of  goods        tub 
for  purposes  of  trade  to  debtors  being  at  the  time  of  such  sale  and  ^^c^^^^^ 
delivery  traders  within  the  meaning  of  the  laws  for  the  time  being      Mutual 
in  force  relating  to  bankrupts;  and  that  the  said  assured  shall      bociett. 
receive  such  payment  and  reimbursement  at  the  times,  in  the 
manner,  and  subject  to  the  conditions  and  stipulations  mentioned 
and  set  forth  in  the  said  rules  and  regulations : 

"  5.  That  the  said  assured  shall  in  all  respects  observe,  perform, 
and  abide  by  all  and  singular  the  rules  and  regulations  of  the 
Society  as  established  and  laid  down  in  the  deed  of  settlement 
thereof,  and  in  particular  those  of  such  rules  and  regulations  which 
are  hereon  indorsed,  and  which  on  the  part  and  behalf  of  the 
assured  are  and  ought  to  be  observed  and  performed : 

*'  6.  That  the  said  premium  and  reserved  funds  alone  shall  be  [  <79  ] 
liable  to  answer  and  make  good  to  the  assured  all  claims  and 
demands  whatsoever  under  or  by  virtue  of  this  agreement ;  and 
that  no  director  or  shareholder  shall  be  in  any  case  personally 
liable  or  subject  to  any  such  claims  or  demands,  nor  be  in  any  wise 
charged  by  reason  of  this  or  any  other  instrument  of  assurance :  In 
witness  whereof  the  said  Society  hath  caused  to  be  affixed  hereto  its 
common  seal,  in  the  presence  of  the  directors  whose  names  are  here- 
under written ;  and  the  said  assured  have  hereunto  set  their  hands." 

[Among  the  rules  and  regulations  of  the  Society  indorsed  on  the 
policy  were  the  following :] 

''  40.  Those  of  the  assured  who  during  the  year  have  had  claims       [  681  ] 
for  losses  admitted  by  the  Society  prior  to  the  premiums  for  such 
year  falling  due,  shall  be  entitled  to  set  off  such  admitted  claims 
against  such  premiums : 

''41.  If  the  premium  on  any  policy  shall  not  be  paid  within 
fifteen  days  after  the  same  shall  fall  due,  the  directors  may,  with 
the  approbation  of  the  council,  either  cancel  and  declare  such  policy 
void,  or  enforce  the  payment  of  such  premium  :    *     *    ♦ 

''  44.  The  directors  shall  cause  all  claims  for  losses  to  be  examined  [  682  j 
into  and  specially  reported  on,  and  shall  refer  the  same  to  the 
council  at  their  next  ordinary  meeting ;  and  the  council  shall  as 
speedily  as  possible  either  admit  such  claims,  or  any  part  thereof, 
or  refer  them  to  the  decision  of  the  half-yearly  meeting  of  the 
council;  and  the  officers  or  clerks  who  have  investigated  such 
claims,  shall  attend  all  meetings  of  the  council,  and  give  such 
explanation  thereof  as  may  be  necessary : 
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**  45.  When  any  claim  shall  have  been  referred  to  such  half-yearly 
meeting  as  hereinbefore  provided,  the  assured  shall  have  at  least 
ten  days'  notice  of  such  meeting,  and  shall  be  at  liberty  to  attend 
such  meeting  either  personally  or  by  proxy ;  and  the  council  shall 
forthwith  at  such  meeting  decide  upon  the  admission  or  rejection 
of  the  whole  or  any  part  of  the  claim  so  referred ;  and  by  the 
decision  of  the  council  the  assured  shall  be  absolutely  bound  and 
concluded  in  the  matter  of  such  claim :     *     *     * 

''  60.  That,  if  it  shall  appear  to  be  for  the  mutual  interest  of  the 
assured,  the  directors,  at  the  request  of  the  council,  but  not  other- 
wise, shall  have  power  to  cancel  any  policy,  and  written  notice 
thereof  shall  be  given  to  the  assured,  by  delivering  the  same  to  the 
assured  personally,  or  at  his  usual  or  last  known  place  of  business, 
within  seven  days  from  the  day  on  which  such  policy  has  been  so 
cancelled ;  and  such  policy  shall  from  the  date  of  the  service  of  such 
notice  be  null  and  void  to  all  intents  and  purposes ;  but  the  assured 
shall  be  entitled  to  every  benefit  secured  by  such  policy  up  to  the 
date  of  its  being  so  cancelled,  and  shall  be  liable  to  pay  the 
proportion  of  premium  due  up  to  such  date.*' 

The  declaration  then  proceeded  to  aver  that  the  plaintiffs  had 
done  all  things  necessary  on  their  part,  and  had  been  ready  and 
willing  to  do  all  things,  according  to  the  said  policy,  rules,  and 
regulations,  which  it  was  necessary  that  they  should  be  ready  and 
willing  to  do,  and  that  all  things  had  happened  which  it  was  necessary 
should  happen,  to  entitle  the  plaintiffs  to.be  paid  and  reimbursed  by 
the  defendants  the  loss  thereinafter  mentioned ;  and  that  a  reasonable 
time  to  pay  or  reimburse  such  loss  had  elapsed ;  and  that,  during 
the  continuance  of  the  said  agreement,  a  loss  arose  to  the  plaintiffs 
from  the  bond  fide  sale  and  delivery  of  goods  by  the  plaintiffs  for 
the  purposes  of  trade  to  one  Gibbons,  a  debtor  of  the  plaintiffs, 
being  at  the  time  of  such  sale  and  delivery  a  trader  within  the 
meaning  of  the  laws  for  the  time  being  in  *force  relating  to  bank- 
rupts: yet  that  the  defendants  had  not  paid  or  reimbursed  the 
plaintiffs  in  respect  of  the  said  loss,  but  had  therein  wholly  failed 
and  made  default,  contrary  to  the  said  policy. 

There  was  also  a  count  for  money  payable  by  the  defendants  to 
the  plaintiffs  for  money  received  by  the  defendants  for  the  use  of 
the  plaintiffs,  and  for  money  found  to  be  due  from  the  defendants 
to  the  plaintiffs  upon  accounts  stated  between  them :  And  the 
plaintiffs  claimed  1,5002. 

The  defendants  pleaded,  amongst  other  pleas, — fourthly  (to  the 
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first  count),  that,  after  the  making  of  the  said  policy,  and  more  than  Bambeboer 
fifteen  days  before  the  commencement  of  this  suit,  the  premium  of        tue 

42Z.  payable  by  the  plaintiffs  on  the  1st  of  December,  1858,  as  in  ^^CB^mT^^ 
the  said  policy  mentioned,  fell  due  and  became  payable,  and  was      Mutual 

A  ggTT  BAVC  E 

not  paid  within  fifteen  days  after  the  same  so  fell  due ;  whereupon      society. 
the  directors  of  the  said  Society,  with  the  approbation  of  the  said 
council,  cancelled  the  said  policy,  and  declared  the  same  void, — 
whereof  the  plaintiffs  then,  and  before  this  suit,  had  notice. 

To  this  plea  the  plaintiffs  demurred, — the  ground  of  demurrer 
alleged,  being,  ''that  it  did  not  appear  (by  the  plea)  that  the  pre- 
miums became  due,  or  that  the  policy  was  declared  to  be  void,  before 
the  loss  was  incurred  and  became  payable."  The  defendants  joined 
in  demurrer. 

Willes,  in  support  of  the  demurrer : 

It  appears  from  the  record,  that  the  policy  declared  on  was 
effected  on  the  10th  of  February,  1858 ;  that  a  loss  arose  whilst 
the  policy  was  subsisting ;  that,  on  the  1st  of  December,  1858,  a 
certain  premium  became  due  from  the  plaintiffs  *to  the  Society,  [  *688  ] 
and  was  unpaid  for  fifteen  days ;  and  that  the  directors,  with  the 
approbation  of  the  said  council,  cancelled  the  policy,  and  declared 
the  same  void. 

(Cbbsswell,  J. :  From  what  time  ? 

Jervis,  Gh.  J. :  Ab  initio.) 

The  right  to  cancel,  it  is  submitted,  never  arose  in  fact.  A 
somewhat  analogous  question  arose  in  the  case  of  Hartshorne  v. 
Watson  (1).  *  *  The  40th  rule, — which  provides  that  "  those  of 
the  assured  who  during  the  year  have  had  claims  for  losses 
admitted  by  the  Society  prior  to  the  premiums  for  such  year  falling 
due,  shall  be  entitled  to  set  off  such  admitted  claims  against  such 
premiums," — excludes  what  the  defendants  are  contending  for.  By 
the  previous  provisions,  and  by  the  terms  of  the  policy,  the 
assured  can  only  recover  what  the  council  shall  award,  pursuant  to 
the  44th  or  45th  rule. 

(Jbrvis,  Gh.  J. :  It  does  not  follow  from  what  is  stated  on  this 
record,  that  the  defendants  owed  the  plaintiffs  enough  to  cover  the 
amount  of  premiums  due.) 

(1)  44  R  R.  693  (4  Bing.  N.  0.  178). 
R.R. — VOL.  C.  35 
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Bambebgeb  If  the  amount  of  premiums  due  exceeded  the  loss,  the  defendants 

The  might  have  shown  that  by  their  plea.     The  meaning  of  the  40th 

^Credit^^  and  4l8t  sections,  is,  that  the  directors  shall  have  the  power  of 

Mutual  cancelling  and  declaring  void  a  policy  upon  which  premiums  are  in 

.nSSU  EAIf  CE 

Society,     arrear,  *and  against  which  the  assured  has  no  admitted  claim  to 
[  *689  ]      set  off. 

(Maule,  J. :  Would  it  not  be  an  answer  to  a  claim  under  the  41st 
rule,  that,  before  the  expiration  of  the  fifteen  days,  there  was  a 
sum  due  from  the  Society  to  the  assured  in  respect  of  an  admitted 
loss  ?  The  power  of  cancelling  is  a  mode  of  enabling  the  Company 
to  save  themselves  from  future  liability  upon  policies  the  premiums 
due  upon  which  are  in  arrear.  When  the  directors  have  the  money 
in  their  own  pockets,  the  power  of  cancelling  cannot  have  been 
meant  to  exist. 

Williams,  J. :  Should  not  the  plaintiffs  have  replied  that  a  loss 
occurred,  the  claim  for  which  was  admitted  by  the  Society  prior  to 
the  premiums  falling  due, — following  the  words  of  the  40th  rule  ?) 

To  make  a  good  plea,  the  defendants  should  have  negatived  the 
existence  of  circumstances  which  would  render  the  40th  rule 
applicable.  This  is  in  effect  an  attempt  to  make  the  non-payment 
of  a  small  sum  a  condition  subsequent  which  shall  defeat  the 
payments  already  made.  Assuming  that  it  was  the  intention  of 
the  parties  that  all  benefit  accruing  to  the  assured  before  their 
default  should  be  taken  from  them,  in  order  to  sustain  the  case  on 
the  part  of  the  defendants  it  must  be  shown  that  they  are  entitled 
to  recover  back  all  that  had  previously  been  paid, — a  consequence 
which  one  would  expect  to  find  provided  for  in  express  terms. 

(Maulb,  J. :  No  doubt,  to  work  a  forfeiture,  the  language  should 
be  express.  I  must  confess  the  rule  seems  to  me  to  mean,  that,  in 
the  case  provided  for,  the  directors  may  cancel  and  declare  the 
policy  void  from  that  time,-^like  the  case  of  a  marine  policy, 
which,  in  the  event  of  a  deviation,  is  void  as  to  all  that  occurs 
after  the  deviation,  but  not  before.  If  the  act  of  the  directors 
here  is  to  avoid  the  policy  db  initio,  they  must  return  the  premiums 
paid.) 

The  alternative  given  by  the  41st  rule  shows  it  was  not  intended 
[  *690  ]      that  the  mere  non-payment  of  premiums  should  ^enable  the  direc- 
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tors  to  avoid  the  policy  ab  initio.    The  60th  rule,  which  enables  the   Bahbeboeb 

directors,  at  the  request  of   the  council,   to  cancel  any  policy,         the 

provides  that  policies  so  cancelled  shall  be  null  and  void  to  all  ^^credit^^ 

intents  and  purposes  from  the  time  of  notice  of  such  cancellation.      Mutual 

Assurance 
They  could  not  by  cancelling  the  policy  relieve  themselves  from      Society. 

previous  liability  (1). 

(Jbrvis,  Ch.  J. :  The  object  of  the  60th  rule  was,  to  provide  a 
means  of  expelling  an  improvident  and  reckless  trader  from  the 
Society.) 

Cowling^  for  the  defendants : 

*  *  The  effect  of  the  cancellation  of  the  policy  by  the  directors,  [  692  ] 
was,  altogether  to  destroy  its  efficacy,  to  make  it  void  ab  initio: 
Powell  V.  Divett  (2) ;  Davidson  v.  Cooper  (3) ;  Sbeppard  's  Touch- 
stone, Vol.  I.  p.  70.  And  there  is  nothing  in  the  41st  rule  to  pre- 
vent the  general  rule  of  law  from  applying  here.  As  the  council 
represent  the  whole  body,  the  cancellation  may  be  said  to  have 
taken  place  with  the  assent  of  the  plaintiffs  themselves.  We  may 
assume  that  the  cancellation  took  place  in  the  ordinary  way,'  by 
detaching  the  seal,  or  drawing  lines  across  the  signatures. 

WiUeSj  in  reply : 

The  assumption  that  the  cancellation  spoken  of  in  the  41st  rule, 
and  in  this  record,  is  a  cancellation  by  tearing  off  the  seal  or 
crossing  out  the  signatures  of  the  parties,  does  not  in  any  degree 
advance  the  argument.  The  rule  as  to  alterations  and  erasures  is 
this,  that,  if  a  deed  be  altered  by  the  person  claiming  under  it,  or 
by  a  stranger,  by  his  default,  except  as  to  estates  that  have  already 
passed,  the  deed  is  at  an  end.  It  may  be  conceded,  since  Davidson 
V.  Cooper  and  that  class  of  cases,  that  an  alteration  or  erasure  in  a 
material  part  of  an  instrument  may  be  set  up  as  an  answer  to  a 
claim  arising  out  of  it :  but  there  is  a  material  distinction  between 
an  erasure  or  alteration  falsifying  the  document,  and  a  cancella- 
tion, the  effect  of  which  is  to  show  that  *the  party  doing  the  act  [  •693  ] 
conceived  the  purpose  of  the  instrument  to  have  been  answered, 
and  its  efficacy  gone.  A  cancellation  may  always  be  explained  by 
evidence :  Raper  v.  Birkbeck  (4) ;   Wilkinson  v.  Johnson  (5). 

(1)  See  the  doth  rule,  ante,  p.  544.     (4)  13  R.  B.  354  (15  East,  17). 

(2)  13  R.  B.  358  (15  East,  29).        (5)  27  R.  B.  393  (3  B.  &  C.  428;  5 
(V)  63  R.  R.  756  (II  M.  &  W.  778);  DowL  &  Ry.  403). 

67  R.  R.  638  (13  M.  &  W.  343)  (in  error). 
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Bambeboeb       Maulb,  J. :  If  the  absence  of  intention  to  cancel  be  shown,  the 

x^s         thing  is  not  cancelled.) 
Commercial 
Credit 
Mutual      The  60th  rule  clearly  shows  that  ''cancel"  was  not  meant  to  be 

SooiETT.^    read  here  in  the  sense  of  "  destroy."     It  was  merely  intended  to 

give  the  directors  sach  power  as  they  could  exercise  by  resolution, — 

the  word  **  cancel "  being  used  in  a  metaphorical  sense. 

Jbbvis,  Gh.  J. : 

I  am  of  opinion  that  the  defendants  in  this  case  are  entitled  to 
the  judgment  of  the  Court.  In  the  first  place,  Mr.  Cowling  objects 
to  the  declaration,  and  refers  to  the  rules  and  regulations  of  the 
Society  for  the  purpose  of  showing  that  all  claims  for  losses  are  to 
be  paid  out  of  the  premium  and  reserved  funds  only,  and  after 
adjustment  by  the  council ;  and  he  insists  that  the  sufficiency  of 
those  funds  and  the  award  of  the  council  are  conditions  precedent 
to  the  plaintiffs'  right  to  claim  in  respect  of  a  loss,  and  should 
have  been  shown  by  special  averment.  We  think,  however,  that 
the  general  averment  in  this  declaration  is  sufficient  to  include  all 
that.  The  declaration,  then,  being  good,  the  question  arises 
whether  the  plea  affords  a  sufficient  answer.  I  think  upon 
consideration  that  it  does.  The  words  of  the  41st  rule,  read  by 
themselves,  are  express, — "  If  the  premiums  on  any  policy  shall 
not  be  paid  within  fifteen  days  after  the  same  shall  fall  due,  the 
directors  may,  with  the  approbation  of  the  council,  either  cancel 
and  declare  such  policy  void,  or  enforce  the  payment  of  such 
premium."  The  plea  alleges,  that,  after  the  making  of  the  policy, 
and  more  than  fifteen  days  before  the  commencement  of  the  suit, 
a  certain  premium  became  due  and  payable  to  the  plaintiffs,  and 
[  *694  ]  was  not  *paid  within  the  time  limited,  and  that  thereupon  the 
directors  of  the  Society,  with  the  approbation  of  the  council, 
cancelled  the  said  policy,  and  declared  the  same  void,  whereof  the 
plaintiffs  then  had  notice.  If  the  technical  legal  meaning  be  given 
here  to  the  word  ''cancelled,"  the  general  rule  of  law  would 
preclude  all  remedy  upon  the  policy.  But  Mr.  Willes  says  it 
cannot  have  the  strict  technical  meaning,  because  the  60th  rule 
shows  that  the  parties,  when  they  so  intended,  knew  how  to  express 
that  the  instrument  was  to  be  null  and  void.  Now,  if  the  policy 
had  been  absolutely  cancelled,  the  rule  of  law  would  have  prevailed. 
The  policy,  it  is  to  be  observed,  is  in  the  possession  of  the  plain- 
tiffs.   The  60th  rule  shows  the  meaning  of  the  word  **  cancelled :  *' 
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in  the  case  there  provided  for,  the  policy,  thoagh  declared  void,  Bambebobb 
is  to  remain  effective  so  as  to  give  the  assured  all   the  benefit         the 

he  was  entitled  to  under  it  up  to  the  time  of  its  cancellation,  ^cbbd^t^^ 
Under  rule  41,  where  the  premium  is  in  arrear,  the  directors  are      Mutual 

^  ,  .  ASSUBAKOE 

impowered  to  cancel  and  declare  the  policy  void;    and,  whether       society. 

that  means  with  or  without  actual  cancellation,  it  is  to  be  void 

from  the  commencement,   and  no   remedy   lies   upon  it.       Mr. 

Cowling  says  that  that  must  be  the  meaning,  because  the  41st  rule 

provides,  that,  if  the  premiums  are  in  arrear,  the  directors  may, 

with  the  approbation  of  the  council,  cancel  and  declare  the  policy 

void ;  and,  as  the  council  represents  the  whole  body,  therefore  the 

cancellation  is  made  with  the  assent  of  the  claimants  themselves. 

We  must,  however,  look  at  the  40th  rule,  to  see  if,  reading  the 

40th  and  41st  rules  together,  it  was  the  intention  of  the  parties 

that  the  directors  should  have  power  to  declare  a  policy  void  for 

non-payment  of  premiums  after  a  loss  has  occurred.      The  words 

of  the  41st  rule,  as  explained  by  the  60th,  seem  to  me  to  be  clear 

to  show  that  a  right  to  declare  the  policy  void  has  arisen  in  this 

case ;   the  assured  ^having  made  default  in  payment  of  the  pre-       [  *695  ] 

miums  due.     And  there  ought  to  be  strong  words  in  the  40th  rule 

to  show  that  that  right  does  not  exist.     The  plaintiffs  have  failed 

to  perform  a  condition  in  the  contract  by  which  they  agreed  to  be 

bound.     For  these  reasons,  I  am  of  opinion  that  the  defendants 

are  entitled  to  judgment. 

Mauls,  J. : 
I  entirely  agree  with  my  Lord  Ghibf  Justice. 

Crbsswbll,  J. : 

I  am  of  the  same  opinion.  The  40th  rule  does  not  control  the 
express  provision  of  the  41st.  Notwithstanding  the  power  to  set 
off  admitted  claims  for  losses  against  premiums,  the  4lBt  rule 
expressly  declares,  that,  if  the  premiums  on  any  policy  shall  not  be 
paid  within  fifteen  days  after  the  same  shall  fall  due,  the  directors 
may,  with  the  approbation  of  the  council,  cancel  and  declare  such 
policy  void.  If  void,  there  can  be  no  power  to  sue  upon  the  policy. 
The  60th  rule  does  not  in  my  opinion  at  all  interfere  with  this 
construction.  When  the  parties  intended  to  provide  for  a  partial  or 
limited  avoidance  of  the  policy,  they  knew  how  to  do  so ;  for,  the 
60th  rule  declares,  that,  in  the  event  there  provided  for,  the  policy 
shall  be  void  from  the  time  of  notice,  but  that  the  assured  shall  be 
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Bambbrqbb  entitled  to  every  benefit  secured  by  such  policy  up  to  the  date  of  its 

Thb  being  so  cancelled,  and  shall  be  liable  to  pay  the  proportion  of 

^Ckbdit^^  premium  due  up  to  such  date.    There  is  no  such  provision  in  the 

Mutual  4i8t  rule. 

ASSURANCB 
BOCIETT.         «T  T 

Williams,  J. : 

I  am  of  the  same  opinion.     The  plea  is  good,  even  assuming, 

that,  in  order  to  sustain  it,  the  defendants  were  bound  to  establish 

the  proposition,  that,  by  the  cancellation  under  the  41st  rule,  the 

policy  becomes  void  ab  initio.    It  is  unnecessary  to  decide  whether 

[  '693  ]       the  word  "  cancel  "  in  that  rule  means  a  cancellation  *in  the  strict 

legal  sense  of  the  word.     But  the  use  of  that  word  shows  that  it 

was  the  intention  of  the  parties  that  the  instrument  should,  when 

declared  void  under  the  provisions  of  the  41st  rule,  be  void  to  the 

same  extent  as  if  an  actual  cancellation  had  taken  place.     It  serves 

to  explain  what  the  parties  meant. 

Judgment  for  the  defendants. 

m 

2^^^^  GETHER  r.  CAPPER  (J). 

'^HL.  '  (16  C.  B.  696—710;  S.  C.  24  L.  J.  C.  P.  69  ;  1  Jur.  N.  S.  332.) 

[  696  ]  By  a  charter-party  for  a  voyage  from  Sundewall  to  Southampton,  it  wa« 

stipulated  that  the  owner  should  receive  **the  highest  freight  which  he 
could  prove  (or  *  prove  by  evidence  *)  to  have  been  paid  for  ships  on  the 
same  voyage  or  passage  by  water  when  the  vessel  passed  Elsinore,  but  not 
less  than  90«.  per  St.  Petersburgh  standard  hundred:''  Held,  that  the 
charter-party  did  not  contemplate  strict  legal  proof  of  the  actual  payment 
of  the  higher  rate  of  freight,  but  reasonable  evidence  that  such  higher 
freight  had  been  paid  or  contracted  to  be  paid :  and  {dubitanie  Jebvis,  Ch.  J.) 
that  the  owner  could  not  entitle  himself  to  a  higher  rate  of  freight  than  the 
90«.,  by  proving  that  other  vessels  had  been  chartered  at  such  higher  rate 
for  a  voyage  to  London,  that  not  being,  within  the  fair  intendment  of  the 
charter-party,  the  same  voyage. 

This  was  an  action  for  freight  upon  a  charter-party.     [The  decla- 
ration is  set  out  in  the  report  of  the  case,  a7itey  p.  218  (15  G.  B.  39).] 
[  698  ]  The  defendant  pleaded, — first,  that  he  did  not  make  the  agree- 

ment as  allegedj—secondly,  to  so  much  of  the  first  count  as  claimed 
freight  exceeding  90«.  British  sterling  per  St.  Petersburgh  standard 
hundred,  computed  as  aforesaid,  with  SL  per  cent,  hat-money,  that 
the  plaintiff  was  not  able  to  prove,  nor  was  it  the  fact,  that  the 
highest  freight  paid  for  ships  on  the  same  voyage  at  the  time  the 
said  vessel  passed  Elsinore,  exceeded  such  90«.,  with  such  51.  per 
cent,  hat-money, — thirdly,  that  the  plaintiff  did  not  prove  that  any 
higher  rate  of  freight  than  90^.  per  hundred  had  been  paid  for  ships 
(1)  Affirmed  in  the  Exchequer  Chamher.    See  poBt,  p.  66S. 
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on  the  same  passage  by  water  when  the  said  vessel  passed  Gether 
Elsinore,  according  to  the  true  intent  and  meaning  of  the  said  capper. 
contract.     Issue  thereon. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in  London 
after  the  last  Term.  The  plaintiff  was  unable  to  prove  that  any 
vessels  had  made  the  voyage  from  Sundswall  (which  is  one  of  a 
cluster  of  small  ports  *in  the  Gulf  of  Bothnia)  to  Southampton  at  [  '699  ] 
or  about  the  time  referred  to  in  this  charter-party.  But  one 
Northcote,  a  shipping  agent,  proved, — and  he  had  previously 
furnished  the  captain  with  certificates  to  the  same  effect, — that  he 
had  in  June  and  July,  1858,  made  charter-parties  from  Sundswall, 
or  one  of  the  ports  adjacent,  to  London,  at  7/.  per  St.  Petersburg!! 
standard  hundred,  and  that  a  fair  proportion  of  freight  for  the 
difference  between  London  and  Southampton  would  be  7«.  6d^ 
additional. 

The  same  witness  also  stated  that  the  correct  translation  of  the 
clause  in  the  charter-party  as  to  freight,  was  as  follows:  "the 
plaintiff  to  receive  the  highest  freight  which  he  can  prove  by 
evidence  to  have  been  paid  for  ships  on  the  same  seas  or  waters 
when  the  vessel  has  passed  Elsinore  inwards,  but  not  less  than  90«. 
British  sterling," — the  word  "  farvand  "  in  the  original,  **  seas  or 
waters," — being  a  mercantile  term  well  known  in  Norway. 

Other  witnesses  also  proved  the  difference  of  freight  between 
London  and  Southampton  to  range  between  58.  and  Is.  6d. ;  and 
that  Northcote's  certificates  had  been  produced  to  the  defendant  by 
the  captain  at  the  time  of  demanding  the  freight,  but  that  the 
defendant  had  declined  to  pay  it  because  it  was  not  shown  that 
any  vessel  had  been  chartered  for  the  precise  voyage,  viz.,  from 
Sundswall  or  one  of  the  adjacent  ports  to  Southampton. 

Witnesses  who  were  called  on  the  part  of  the  defendant  trans- 
lated the  word  "  farvand,"  thus, — "  voyage  or  passage  by  sea," 
"  the  same  way  by  water,"  and  **  similar  passage  or  voyage  by 
water  or  sea : "  but  all  agreed  in  the  translation  of  the  other  part 
of  the  clause,  viz.,  that  it  was,  "  which  he  can  prove  by  evidence  to 
have  been  paid." 

On  the  part  of  the  plaintiff,  it  was  insisted,  that,  inasmuch  as  he 
could  not  prove  what  was  the  highest  freight  from  Sundswall  to 
Southampton  at  the  time  the  freight  *on  this  charter-party  was  to  [  *700  j 
be  ascertained,  the  jury  might  arrive  at  the  amount  by  taking  the 
highest  rate  for  freights  from  Sundswall  to  London,  which  was 
proved   to  be  71.  per   St.    Petersburgh    standard    hundred,  and 
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Gether      adding  thereto  7«.  6d.   for  the  difference  between  London   and 

cappeb.      Southampton. 

For  the  defendant,  it  was  insisted  that  there  was  a  variance 
between  the  contract  alleged  in  the  declaration  and  that  proved,  and 
that  he  was  entitled  to  have  the  declaration  amended  accordingly, — 
the  Court  having  already  put  a  construction  upon  the  word  "  proved  ** 
{ante,  p.  218),  which  in  one  event  might  make  the  variance  material. 
The  plaintiff  declined  to  amend ;  and  the  Lord  Chief  Justice  ruled 
that  he  had  no  power  to  compel  him.  It  was  further  insisted,  that, 
inasmuch  as  the  plaintiff  was  not  in  a  situation  to  prove  that  a 
higher  amount  of  freight  than  90«.  had  been  paid  for  vessels  upon 
the  same  voyage  as  that  mentioned  in  the  charter-party,  his  claim 
must  be  limited  to  the  90«. 

A  verdict  was  found  for  the  plaintiff  for  307i.,  the  amount  due 
upon  the  estimate  of  the  plaintiff's  witnesses,  of  7Z.  for  a  voyage  to 
London,  with  the  addition  of  Is.  6d.  for  the  difference  between 
London  and  Southampton :  and  leave  was  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  or  to  reduce  the  damages,  as  the 
Court  should  think  fit. 

Bovillf  on  a  former  day  in  this  Term,  moved  to  enter  a  verdict 
for  the  defendant,  or  to  reduce  the  damages,  pursuant  to  the  leave 
reserved. 

He  submitted  that  the  word  ^*  proved  "  in  the  charter-party  meant 
proved  by  evidence,  either  such  as  would  satisfy  a  jury,  or  such  as 
ought  to  satisfy  a  reasonable  man,  of  the  existence  of  the  fact  to  be 
established, — by  a  letter,  a  charter-party,  or  a  receipt  for  freight, 
for  instance. 

(Jeryis,  Ch.  J. :  To  entitle  you  to  have  the  declaration  amended 
[  •701  ]       in  the  way  *suggested,  you  must,  I  think,  show  that  the  words  used 
in  the  charter-party  mean  "  proved  by  legal  evidence,"  and  that 
would  not  be  setting  out  the  legal  effect  of  the  contract.) 

At  all  events,  the  plaintiff  could  not  be  entitled  to  the  higher 
freight,  upon  proof  that  a  higher  freight  had  been  paid  upon  some 
other  voyage  than  that  mentioned  in  the  charter-party,  and  then 
adding  the  difference  of  value  between  the  one  port  of  destination 
and  the  other.  That  would  not  be  construing  the  charter-party 
either  according  to  the  words  used,  or  any  fairly  presumable  inten- 
tion of  the  parties.  Besides,  to  entitle  the  plaintiff  to  the  higher 
rate  of  freight,  he  should  have  shown  that  freight  at  the  rate  he 
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claimed  had  not  merely  been  contracted  to  be  paid,  but  had  actually      Gether 
been  paid,  and  that  at  the  time  when  this  vessel  passed  Elsinore.  cappeb. 

(Gbbbswell,  J. :  I  incline  to  think  we  must  read  "  paid  "  in  the 
popular  and  ordinary  sense  in  which  the  word  is  commonly  used, 
viz.  "  contracted  for.") 

In  the  absence  of  anything  to  control  or  limit  its  meaning, 
"  paid  "  means  paid,  and  nothing  else.  Dickson  v.  Zizinia  (1),  was 
referred  to. 

Jbrvis,  Ch.  J. : 

You  may  take  a  rule  generally,  for  the  purpose  of  discussion : 
though  some  of  my  learned  brothers  think  it  should  be  granted  on 
the  first  point  only,  entertaining  no  doubt  whatever  that  the  word 
''  paid  "  would  be  satisfied  by  proof  of  a  contract  for  payment. 

ByleSf  Serjt.,  and  Lush^  now  showed  cause : 

There  was  no  variance  between  the  declaration  and  the  proof. 
The  words  of  the  charter  simply  required  that  the  fact  should  exist, 
not  that  the  plaintiff  should  prove  or  be  in  a  condition  to  prove  by 
legal  evidence  that  a  higher  rate  of  freight  than  90«.  had  been  paid 
for  other  vessels  when  the  vessel  in  question  passed  Elsinore.  The 
construction  *would  have  been  the  same  if  those  words  had  not  [  *702  ] 
been  there  at  all. 

(Maule,  J. :  Any  proof  of  a  matter  of  fact  is  in  one  sense  "  proof 
by  evidence.") 

And  the  word  "  paid  "  was  evidently  used  in  the  popular  sense  of 
**  contracted  for : "  it  was  not  necessary  to  prove  actual  payment. 
The  evidence  offered  at  the  trial  showed  that  several  vessels  from 
the  same  neighbourhood  were  chartered  about  the  same  time,  for 
London,  at  a  freight  of  71,  and  that  7«.  6d.  extra  was  a  fair  average 
for  the  difference  between  London  and  Southampton.  The  real 
question  is,  whether  the  same  "voyage"  or  ''passage  by  sea" 
meant  necessarily  a  voyage  from  the  same  Norwegian  to  the  same 
British  port,  or  whether  the  charter-party  is  not  to  be  construed 
with  that  reasonable  degree  of  latitude  and  liberality  of  construc- 
tion which  is  usually  applied  to  mercantile  instruments.  It  is 
impossible  that  it  can  be  contended  on  the  other  side  that  the  strict 

(I)  84  B.  R  719  (10  0.  B.  602). 
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Gether      and  literal  construction  is  to  be  adopted  here,  inasmuch  as  it  was 
Cappeb.      proved  that  a  voyage  from  any  one  of  the  five  or  six  ports  in  the 

Gulf  of  Bothnia  adjacent  to  Sundswall,  is  considered  the  ''  same 

voyage,"  so  far  as  regards  the  teiTninus  a  quo. 

(Maule,  J.:  There  have  been  recent  decisions  in  this  Court, 
where  charter-parties  have  been  construed  in  the  way  you  suggest, 
in  ascertaining  the  rate  of  freight  to  be  paid  for  unenumerated 
goods.) 

[They  referred  to  Cockbum  y.  Alexander  (i)  and  Warreny.Peabody  (2).] 

[  704  ]  Bovili  and  Raymond,  in  support  of  the  rule : 

Proof,  it  is  submitted,  means  something  more  than  notice  of  the 
existence  of  a  fact.  This  Court  held  on  the  former  occasion, — 
ante,  p.  218, — that  the  charter-party  did  not  contemplate  strict  legal 
proof ;  but  that  the  owner  would  be  entitled  to  the  highest  rate  of 
freight  which  the  master,  to  the  knowledge  of  the  freighter,  was  in 
a  position  to  prove,  by  reasonable  evidence  to  have  been  paid. 

(Jervis,  Ch.  J. :  I  doubt  whether  it  was  necessary, — ^as  the  Court 
seemed  rather  to  intimate  on  the  argument  of  the  demurrer, — that 
the  defendant  should  have  notice  that  the  plaintiff  was  able  to 
prove  the  higher  freight  to  have  been  paid.  The  question  now  is, 
whether  there  is  a  variance.) 

According  to  the  plaintiff's  own  witnesses,  the  correct  translation 
of  the  charter-party  in  this  respect,  was,  "  could  prove  by  evidence ; " 
and,  whatever  proof  meant  in  the  declaration,  it  means  the  same 
[  *705  ]  in  the  *plea.  The  defendant  was  entitled  to  have  the  true  contract 
stated  in  the  declaration. 

(Jervis,  Ch.  J. :  The  plaintiff  could  not  be  compelled  to  amend.) 

The  defendant  contracts  to  pay  a  certain  amount  of  freight,  with 
a  proviso,  that,  if  the  plaintiff  can  prove  that  a  higher  rate  has 
been  paid  for  vessels  making  the  same  voyage  when  this  vessel 
passed  Elsinore,  he  should  pay  such  higher  freight.  Are  these 
words  satisfied, — is  the  defendant's  liability  to  the  higher  rate  of 
freight  established, — by  proof  that  a  higher  freight  has  been  paid, 
or  contracted  to  be  paid,  for  another  and  a  different  voyage  ?  Why 
is  the  word  ''same"  to  receive  a  different  construction  in  this  case 
(I)  77  B.  E.  483  (6  C.  B.  791).  (2)  79  R.  R.  752  (8  C.  B.  800). 
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from  what  it  would  receive  when  found  in  any  other  instrument  ?      Gbther 
In  this  charter-party,  the  word  "  voyage  "  occurs  three  times  :  why      cappbb. 
should  not  its  construction  be  alike  in  all  three  cases  ?    If  this  ship 
had  been  insured  for  a  voyage  from  Sundswall  to  Southampton,  and, 
instead  of  going  to  Southampton,  had  gone  to  London, — could  the 
insurers  have  insisted,  in  the  event  of  a  loss,  that  that  was  the  same 
voyage  ?    Or,  could  the  master  have  insisted  upon  discharging  the 
cargo  in  London,  instead  of  carrying  it  to  Southampton  ?     [They 
cited  Uhde  v.  Walters  (i)  and  Robertson  v.  Money  (2).]     If  the  con-       [  706  ] 
struction  of  this  charter-party  is  left  doubtful,  it  lay  on  the  plaintiff, 
who  seeks  to  establish  his  right  to  a  different  rate  of  freight  from 
that  specially  provided  for,  to  remove  that  doubt. 

(Jervis,  Ch.  J. :  Suppose  your  argument  correct,  and  that  no 
vessel  went  from  Sundswall  to  Southampton  that  season,  what 
freight  would  the  plaintiff  get  ?) 

He  would  have  the  QOs. 

(Jebvis,  Gh.  J.  :  But,  suppose  the  minimum  freight  were  not 
mentioned  ?) 

In  that  case,  he  would  recover  upon  a  quantum  meruit. 

(Maule,  J. :  Then  Cockbum  v.  Alexander,  and  Warren  v.  Peabody, 
and  that  class  of  cases,  may  be  applicable.) 

The  plaintiff  has  not,  it  is  submitted,  established  the  construction 
for  which  he  contends. 

Maule,  J, : 

It  appears  to  me  that  this  case  is  to  be  deteirmined  by  the 
general  rule  of  construction,  so  often  referred  to  as  the  golden 
rule,  which  is  equally  applicable  to  Acts  of  Parliament  and  to 
private  contracts,  viz.  that  the  grammatical  sense  of  the  words 
must  be  adhered  to,  unless  such  a  construction  would  be  contrary 
to  the  expressed  intention  of  the  parties,  or  would  involve  some 
absurdity,  repugnance,  or  inconsistency.  Here,  it  appears  to  me 
that  the  parties  have  in  plain  language  provided  exactly  for  the 
event  which  has  taken  place :  the  charterer  to  pay  freight  at  90«. 
British  sterling  per  St.  Petersburgh  standard  hundred ;  but,  if  the 
owner  is  able  to  prove  a  higher  freight  to  have  been  paid  (or, 
(1)  13  R.  R  737  (3  Camp.  16).  (2)  27  R.  R  732  (By.  &  M.  75). 
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Gbther      possibly,  contracted  for,  or  payable,)  for  ships  on  the  same  voyage 

Capper,  when  this  vessel  passed  Elsinore,  the  charterers  agree  to  pay  snch 
larger  freight.  There  is  not  the  smallest  difficulty  or  obscurity  in 
either  of  these  expressions ;    and  they  apply  to  the  very  circum- 

[  *707  ]  stances  *which  have  arisen.  The  voyage  has  taken  place,  that  is, 
a  voyage  from  Sundswall  to  Southampton ;  and  the  plaintiff  is 
unable  to  prove  that  any  one  upon  that  voyage  has  paid  or  con- 
tracted to  pay  more  than  90«.  per  St.  Petersburgh  hundred.  In 
the  course  of  the  argument,  I  was  a  little  struck  with  some  decisions 
in  which  this  Court  put  a  liberal  construction  upon  loose  mercan- 
tile contracts.  Instruments  of  that  description  are  frequently  so 
framed  as  to  require  considerable  force  of  construction  to  apply 
them ;  and  in  such  cases  the  Courts  have  considered  that  they 
ought  to  be  dealt  with  so  as  to  give  effect  to  the  general  intent  that 
is  to  be  gathered  from  the  whole  of  the  instrument.  It  is  not  easy 
to  define  or  to  describe  this  rule  of  construction.  And  it  is  one 
which  is  to  be  had  recourse  to  only  in  cases  of  necessity,  where  it  is 
pretty  clear  that  the  parties  had  some  intention  which  cannot  take 
effect  at  all  if  a  rigid  rule  of  construction  be  applied  to  the  instru- 
ment. This  is  a  less  eligible  rule  than  the  one  I  first  mentioned : 
but  it  is  only  just  to  the  parties,  where  they  have  expressed  their 
intentions  in  loose  terms,  to  adopt  that  mode  of  construction  which 
will  as  nearly  as  circumstances  will  allow  effectuate  the  purposes 
they  appear  to  have  had  in  view.  It  is  not  less  imperative,  how* 
ever,  on  the  Court  to  adhere  to  the  language  of  the  contract,  where 
it  has  provided  exactly  for  the  event  which  has  happened.  A  party 
has  a  right  to  say, — ''  I  have  used  language  which  aptly  expresses  my 
intention,  and  therefore  it  is  unnecessary  to  have  recourse  to  the 
power  of  construction  which  is  applied  to  obscure  and  doubtful 
contracts.  I  only  ask  of  the  Court  to  give  the  natural  meaning  to 
the  words  used  in  the  instrument  before  it,  without  looking  either 
to  the  right  or  to  the  left."  Nothing  is  more  desirable  than  that 
persons  entering  into  contracts  of  this  sort  should  express  them- 
selves with  precision  as  to  events  which  are  at  all  probable  and 

[  *708  ]  likely  to  happen ;  and,  *when  they  have  done  that,  it  would  be 
running  an  inconvenient  risk  of  injustice,  because  it  is  a  mercantile 
contract,  to  give  the  go-by  to  a  distinctly  expressed  meaning,  and 
impose  upon  the  parties  something  which  they  did  not  mean.  The 
charter-party  now  under  consideration  having  clearly  and  unequivo- 
cally declared  that  a  certain  amount  of  freight  shall  be  paid,  I 
think  we  should  be  overstepping  the  bounds  of  our  duty  and  our 
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authority  if  we  were  to  hold  that  more  was  intended  to  be  paid,  Getheb 
where  the  precise  event  upon  which  that  larger  payment  was  made  cappek. 
contingent  has  not  happened.  It  is  not  dealing  fairly  with  parties, 
not  to  give  effect  to  words  which  are  plain  and  free  from  ambiguity. 
Suppose  a  merchant  abroad  consigns  goods  to  a  merchant  in  this 
country,  with  distinct  directions  to  sell  them,  and  with  the  pro- 
ceeds furnish  him  with  other  goods  (describing  them)  if  they  could 
be  sent  at  a  given  price, — would  it  not  be  highly  inconvenient  to  hold 
that  the  consignee  might  exercise  his  discretion  as  to  the  descrip- 
tion  and  the  price  of  the  goods  he  sends  in  return  ?  In  all  cases 
of  contracts, — whether  mercantile  or  otherwise, — where  the  expres- 
sions used  are  precise  and  clear,  they  should  be  exactly  followed 
out.  Here,  I  feel  no  difficulty  whatever  in  construing  this  charter- 
party  according  to  the  plain  grammatical  sense  of  the  words  used 
by  the  contracting  parties,  there  being  nothing  in  the  case  to  show 
that  they  ought  not  to  receive  that  construction. 

Cbbsswell,  J. : 

I  am  of  the  same  opinion.  It  appears  that  the  freighter  con- 
tracted to  pay  908.  at  all  events  from  Sundswall  to  Southampton ; 
but  that  he  stipulated  to  pay  more  in  a  certain  event.  That  event 
was,  that  the  plaintiffs  should  be  able  to  prove  a  higher  freight  to 
have  been  paid  for  ships  on  the  same  voyage  or  **  passage  by  water." 
My  brother  Byles  contended  that  the  correct  translation  of  the 
word  in  the  original  document,  was,  *"  seas  or  waters."  In  that,  [  '709  i 
however,  I  think  he  was  hardly  consistent :  it  would  lead  to  an 
indefinite  enlargement  of  the  contract,  including  even  London :  and 
I  think  it  would  be  impossible  to  contend  that  a  voyage  to  London 
was  the  same  as  a  voyage  to  Southampton.  It  is  to  be  observed, 
as  Mr.  Raymond  says,  that  the  word  "voyage  "  occurs  three  times 
in  the  charter-party,  and  that  it  must  necessarily  mean  the  same  in 
each  case.  To  entitle  him,  then,  to  a  higher  rate  of  freight  for  the 
voyage  in  question  than  90^.,  the  plaintiff  was  bound  to  show  that 
some  one  had  paid,  or  contracted  to  pay,  such  higher  freight  for 
ships  on  the  same  voyage  when  this  vessel  passed  Elsinore.  In  the 
earlier  part  of  the  argument,  I  was  disposed  to  think  that  the  con- 
tract might  be  taken  to  mean  the  highest  current  freight,  and  that 
that  might  be  taken  as  the  measure  here,  even  although  no  other 
vessel  might  be  shown  to  have  made  the  same  voyage  about  the 
period  in  question.  But  the  argument  of  Mr.  BoviU  has  satisfied 
me  that  the  highest  current  freight  could  not  have  been  intended. 
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Oetheb  The  defendant  here  has  contracted  to  pay  a  certain  sum,  to  be 
Cappbr.  increased  in  a  given  event  which  is  precisely  and  inteUigibly 
described  :  and,  as  that  event  has  not  happened,  we  cannot  depart 
from  the  plain  meaning  of  the  words  used,  and  take  upon  ourselves 
to  calculate  the  value  of  a  voyage  from  Sundswall  to  Southampton, 
by  reference  to  the  amount  of  freight  proved  to  have  been  paid 
upon  voyages  to  some  other  port.  Adhering  to  the  words  of  the 
charter-party,  we  must  hold  that  the  parties  have  not  provided  for 
the  event  which  has  happened.  There  was  no  other  ship  on  the 
same  voyage  when  this  ship  passed  Elsinore. 

Williams,  J. : 

I  am  of  the  same  opinion.  I  am  unable  to  discover  any  reason 
why  we  should  not  construe  this  charter-party  according  to  the 
[  *7io  ]  natural  meaning  *bt  the  words  used  in  it.  I  must  confess  I  never 
have  entertained  the  smallest  doubt.  The  charterer  agreed  to  pay 
908.,  unless  the  owner  could  show  that  a  higher  rate  of  freight  had 
been  paid  or  contracted  for,  for  the  same  voyage.  This  he  has  not 
been  able  to  do. 

Jbryis,  Ch.  J. : 

I  was  much  struck  by  the  view  which  was  presented  by  Mr. 
Raymond.  But,  notwithstanding  that,  and  the  opinions  expressed 
by  my  learned  brothers,  I  still  entertain  doubts,  though  they  are 
not  such  as  to  induce  me  to  dissent  from  this  rule  being  made 
absolute. 

Rule  absoltUe. 

[The  case  afterwards  (June  14, 1856)  came  before  the  Exchequer 
Chamber  on  a  case  stated  by  way  of  appeal  (l). 

After  argument,  before  Alderson,  B.,  Coleridge,  J.,  Wightman,  J., 
Erie,  J.,  Crompton,  J,,  and  Martin,  B., 

Alderson,  B.,  gave  judgment : 

We  are  unanimously  of  opinion  that  the  judgment  of  the  Court 
of  Common  Pleas  ought  to  be  affirmed. 

Judgment  affirmed  with  costs,] 

(1)  Reported  18  C.  B.  866-^85 ;  26  L.  J.  C.  P.  260 ;  2  Jur.  N.  S.  789; 
4  W.E.644. 
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HAEKIS  V.  WILLIS,  Secretary  of  the  Ship- Owners         i8S5. 
Towing  Company.  ""—  ' 

(15  a  B.  710—714 ;  S.  0.  24  L.  J.  C.  P.  93;  24  L.  T.  0.  S.  258 ;  S.  C.  worn.         L  710  ] 
Harrison  v.  WillU,  3  W.  R  238.) 

To  an  action  for  an  injury  to  the  plaintiffs'  vessel  by  a  collision  in  the 
river  Thames,  the  defendants  pleaded,  that  the  merits  in  respect  of  the 
demand  by  this  action  sought  to  be  enforced,  had  been  already  tried  and 
determined,  and  certain  proceedings,  to  which  the  plaintiffs  and  the 
defendants  were  parties,  had  been  .had  in  the  Admiralty  Court  (1),  and  that 
the  merits  upon  which  the  plaintiffs  sought  to  recover  in  this  action  were 
thereby  and  then  tried,  and,  after  due  proceedings  had  and  taken  in  the 
said  Court,  and  in  due  form  of  law,  determined  by  that  Court  in  favour  of 
the  defendants ;  and  that  it  was  then  held  and  adjudged  by  the  said  Court 
that  the  collision  occurred  through  the  negHgenoe  of  the  plaintiffs,  and  not 
through  the  negligence  of  the  defendants : 

Held,  that  the  plea  was  no  answer  to  the  action,  inasmuch  as  it  did  not 
show  upon  the  face  of  it  that  the  Admiralty  Court  had  jurisdiction  over 
the  matter  in  question. 

The  declaration  stated,  that,  at  the  time  of  the  committing  the 
grievances  thereinafter  mentioned,  the  plaintiffs  were  lawfully 
possessed  of  a  steam-vessel,  and  were  navigating  the  same  in  the 
river  Thames,  and  the  said  Company  were  also  then  possessed  of  a 
steam  towing-vessel,  which  was  then  under  the  government  and 
direction  of  the  certain  then  servants  of  the  said  Company  who 
were  then  navigating  the  same  in  the  said  river:  yet  the  said 
Company,  by  their  said  servants,  so  negligently,  carelessly,  and 
improperly  navigated  and  conducted  their  said  vessel,  that,  by  and 
through  the  mere  negligence,  carelessness,  and  improper  conduct 
of  the  *said  Company  and  their  said  servants  in  that  behalf,  the  [  *7ii  ] 
said  vessel  of  the  said  Company  forcibly  came  into  collision  with 
the  said  vessel  of  the  plaintiffs,  and  thereby  the  plaintiffs'  said 
vessel  was  greatly  injured  and  broken,  and  the  plaintiffs  were  put 
to  expense  in  repairing  their  said  vessel,  and  the  same  was  rendered 
useless  to  the  plaintiffs  for  some  time,  and  the  plaintiffs  were 
deprived  of  divers  profits  which  might  and  otherwise  would  have 
accrued  to  them  from  using  the  said  vessel  during  such  time,  and 
were  and  are  otherwise  injured  :  And  the  plaintiffs  claimed  2002. 

Second  plea, — that  the  merits  in  respect  of  the  demand  by  this 
action  sought  to  be  enforced,  had  been  already  tried  and  determined, 
and  certain  proceedings  to  which  the  plaintiffs  and  defendants 
were  parties  had  been  taken  and  had,  in  the  High  Court  of 
Admiralty,  before  the  Right  Hon.  Stephen  Lushington,  Doctor  of 

(1)  The  jurisdiction  of  the  High  the  Supreme  Court  (Judicature  Act, 
Court  of  Admiralty  is  now  vested  in      1873,  ss.  3  and  16).— J.  G.  P. 
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Harris  Civil  Laws,  Judge  of  the  said  Court ;  and  that  the  merits  upon  which 
Willis.  the  plaintiffs  sought  and  seek  to  recover  in  this  action  were  thereby 
and  then  tried,  and,  after  due  proceedings  had  and  taken  in  the 
said  Court,  and  in  due  form  of  law,  determined  by  the  said  Judge, 
and  by  certain  Elder  Brethren  of  the  Trinity  House  then  and  there 
assisting  him,  in  favour  of  the  said  Ship  Owners  Towing  Company; 
and  it  was  then  held  and  adjudged  by  the  said  Court  that  the  said 
collision  occurred  through  the  negligence,  carelessness,  and  improper 
navigating  by  the  plaintifiis  of  their  said  vessel,  and  not  by  or 
through  the  negligence,  carelessness,  or  improper  conduct  of  the 
said  Company  or  their  said  servants  in  that  behalf. 

The  plaintiffs  joined  issue  on  the  second  plea ;  and,  for  a  second 
replication  thereto,  said  that  they  had  duly  appealed  to  her  Majesty 
in  Council  against  the  decision  in  the  said  plea  mentioned,  and  that 
the  said  appeal  was  then  pending  and  undetermined  ;  and  they  also 
demurred  to  the  second  plea,  the  grounds  of  demurrer  stated  in 
[  *712  ]  the  ^margin,  being,  "  that  it  does  not  appear  that  the  proceedings 
in  the  Admiralty  Court  were  for  the  same  demand  as  now  sued  for, 
or  that  the  same  matter  as  is  in  question  in  this  suit  was  directly 
in  question  in  the  Admiralty  Court ;  nor  does  it  appear  that  the 
Admiralty  Court  had  any  jurisdiction  to  determine  the  question 
now  in  issue." 

The  defendant  joined  in  demurrer,  and  also  demurred  to  the 
second  replication,  on  the  grounds  that  "  the  judgment  subsists, 
and  may  be  pleaded  as  a  good  judgment,  until  reversed ;  and  that 
the  validity  of  a  judgment  is  in  no  way  affected  by  the  mere  appeal 
of  the  defeated  party."     Joinder. 

Finlason  (for  Lush),  in  support  of  the  plaintiffs'  demurrer: 

The  second  plea  is  founded  upon  the  statute  10  Vict.  c.  xzxi.,  the 
1st  section  of  which  enables  the  Company  to  sue  and  be  sued  in 
the  name  of  the  secretary  or  any  one  of  the  directors  for  the  time 
being,  and  the  4th  of  which  enacts  "  that  the  proceedings  in  any 
action  or  suit  by  or  against  such  nominal  party,  in  which  the  merits 
in  respect  of  the  demand  thereby  sought  to  be  enforced  shall  have 
been  tried  and  determined,  may  be  pleaded  in  bar  of  any  other 
action,  suit,  or  other  proceedings  for  the  same  demand  by  or  against 
the  Company  or  any  other  such  nominal  party  as  aforesaid.'*  The 
plea  is  bad  upon  two  grounds, — first,  because  it  does  not  show  that 
the  Court  of  Admiralty  had  jurisdiction  in  the  matter, — secondly, 
that,  assuming  that  that  Court  had  jurisdiction,  the  merits  could 
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not  be  tried  therein.     1.  It  is  to  be  inferred  from  the  declaration,       harrih 
though  it  is  not  so  expressly  alleged,  that  the  collision  complained      willis 
of  took  place  in  the  river  Thames,  where  the  Court  of  Admiralty 
has  no  jurisdiction :  The  Case  of  the  Admiralty  (l);  Morse  w.  Slue  (2); 
*P(dmer  v.  Pope  (3) ;  Velthasen  v.  OrmsUy  (4).  [  *713  ] 

(Jebyis,  Ch.  J. :  You  need  not  cite  authorities  to  show  that  the 
Court  of  Admiralty  has  no  jurisdiction  infra  corpus  coviitatus.) 

2.  Then  in  the  Admiralty  Court  the  proceeding  is  in  rem,  and 
therefore  the  merits  of  this  action  could  not  have  been  determined 
there.    It  cannot  be  the  same  demand. 

(Jebvis,  Ch.  J. :  Damages  and  the  value  of  the  ship  are  identical : 
you  cannot  recover  more  than  the  value.) 

Kitchen  v.  Campbell  (o),  and  the  cases  cited  in  the  notes  to  The 
Duchess  of  Kingston's  case  (6),  show  that  this  is  a  matter  which  is 
not  pleadable  in  bar.  The  plaintiffs  may  have  failed  in  the  Admiralty 
Court  for  want  of  proof.  Then,  as  to  the  statute,  the  meaning  of 
the  4th  section  obviously  was,  that,  where  there  has  been  an 
adjudication,  it  shall,  subject  to  all  the  common  law  incidents  of  a 
judgment,  be  conclusive. 

Milward,  contra  : 

Prima  facie  the  Court  of  Admiralty  has  jurisdiction  in  all  cases 
of  maritime  collision.  There  is  nothing  on  the  face  of  this  declara- 
tion to  show  that  the  matter  here  complained  of  occurred  within 
the  body  of  any  county :  on  the  contrary,  it  appears  that  both 
vessels  were  in  the  river  Thames. 

(Cresswbll,  J. :  How  do  we  know  that  the  Court  of  Admiralty 
has  jurisdiction  in  any  part  of  the  Thames  ?) 

The  Court  will  take  judicial  cognisance  of  the  jurisdictions  of  the 
other  Courts. 

(Cresswell,  J. :  But  not  of  the  geographical  position  of  the  river 
Thames. 

Williams,  J. :  It  is  quite  immaterial  whether  the  collision  took 
place  in  the  Thames  or  in  any  other  river.) 

(1)  13  Co.  Rep.  51.  (4)  3  T.  R.  315. 

(2)  1  Ventr.  190,  238;  Sir  T.  Ray.  (5)  3  Wils.  240,  304;  2  W.  Bl. 
220;    1   Mod.  85;    2  Keble,   806;    3      779,827. 

Keble,  72,  112,  135  ;  2  Lev.  69.  (6)  2  Sm.  L.  0.  424—460. 

(3)  Hobart,  79. 

R.R. — ^VOL.  C.  36 
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Harrih       The  plea  states  that  the  merits  of  this  action  were  tried,  and,  after 


r. 


WiLLiH.  due  proceedings  had  and  taken  in  the  Admiralty  Court,  and  in  due 
form  of  law,  determined  by  that  Court.     If  that  Court  had   no 

[  *7U  ]  jurisdiction,  *it  could  not  in  due  form  of  law  have  determined  the 
matter.  There  being  nothing  in  the  declaration  to  show  that  the 
collision  took  place  within  the  body  of  the  county,  the  defendant 
was  not  bound  to  negative  that  fact  in  his  plea. 

(Williams,  J. :  The  defendant  was  bound  to  show  upon  the  face 
of  his  plea  a  good  answer  to  the  declaration.) 

Per  CuBiAM : 

The  plaintiffs  are  entitled  to  judgment  on  the  demurrer  to  the 
second  plea,  and  the  defendant  on  the  demurrer  to  the  replication. 

Judgment  accordingly. 


i»^5-  PEEL  V.  THOMAS. 

Jan,  27. 
(15  C.  B.  714—720  ;  S.  0.  3  0.  L.  R  397 ;  24  L.  J.  C.  P.  86 ;  24  L.  T.  0.  S.  239.) 

^        -'  The  defendants  and  others  met  for  the  purpose  of  forming  a  Company 

for  working  a  mine  on  the  cost-book  principle,  the  concern  to  consist  of 
60,000  shares,  of  which  15,000  were  to  be  appropriated  to  the  owner  of  the 
mine,  33,750  to  A.,  B.,  and  C,  and  the  remainder  allotted  to  other  parties 
in  proportion  to  certain  capital  subsciibed  by  them  ;  1,125  being  allotted  to 
the  defendant,  for  which  he  paid  100^ :  and  it  was  at  that  meeting  resolved, 
amongst  other  things,  that  the  requisite  capital  to  work  the  mine  for  the 
first  six  months  should  be  found  by  A.,  B.,  and  0.  The  same  resolution 
also  stated  that  the  mine  had  been  pui*chased  of  the  owner  for  the  sum  of 
1,000^.  in  cash,  and  15,000/.  to  be  paid  in  cash  or  shares  at  the  end  of  six 
months,  should  it  be  deemed  desirable  by  the  adventurers  to  continue 
operations,  such  payment  of  15,000/.,  or  surrender  of  the  mine  to  the 
owner,  being  optional  by  the  said  adventurers  :  Held,  that,  by  this 
arrangement,  each  adventurer  became  a  partner  in  the  concern  from  the 
commencement,  and  liable  as  such  for  goods  supplied  for  the  working  of 
the  mine. 

This  was  an  action  against  the  defendant,  as  a  partner  or  share- 
holder in  a  mining  association  for  the  working  upon  the  cost-book 
principle  of  a  mine  called  the  Cwmheisian  Mine,  to  recover  a  sum  oi 
60{.  14s.  8d.  for  machinery  supplied  to  the  mine  by  the  plaintiflfs. 

Tlie  defendant  pleaded  Never  indebted. 

The  cause  was  tried  before  Jervis,  Gh.  J.,  at  the  sittings  in  London 
after  the  last  Term.  Evidence  having  been  given  of  the  supply  of 
the  machinery  in  respect  of  which  the  action  was  brought,  the 
plaintiffs  called  for  the  Company's  minute-book,  from  which  they 
read  the  following  minutes  : 


VOL.  C.l 


1855.    C.  P.    15  C.  B.  715—716. 


563 


"  At  a  meeting  for  the  purpose  of  forming  a  Company  on  the  cost- 
book  principle  for  working  the  Gwmheisian  Mine,  held  October  21, 
1858,  at  Mr.  Bead  win's  office, — ^present 

"  Sir  Charles  Kirkpatrick,  "  Mr.  Coleman, 

"  Capt.  Charretie,  "  Mr.  Branton, 

"  Mr.  White,  and 

"  Mr.  Readwin,  "  Mr.  Joseph  Thomas 

(the  defendant), 
"  The  mine  was  stated  by  Mr.  Beadwin  to  have  been  purchased 
of  Mr.  Bruin  for  the  sum  of  1,000Z.  in  cash,  and  15,000Z.  to  be  paid 
in  cash  or  shares  at  the  end  of  six  months,  should  it  be  deemed 
desirable  by  the  adventurers  to  continue  operations  ;  such  payment 
of  15,000Z.,  or  the  surrender  of  the  mine  to  Mr.  Bruin,  being 
optional  by  the  said  adventurers. 

''It  was  then  proposed  that  the  mine  should  be  divided  into 
sixty  thousand  shares,  of  which,  fifteen  thousand  being  reserved  as 
above  for  Mr.  Bruin,  thirty-three  thousand  seven  hundred  and 
fifty  were  declared  to  be  the  property  of  Mr.  Readwin,  Sir  Charles 
Kirkpatrick,  and  Mr.  Brunton ;  and  the  remainder  were,  in  con- 
sideration of  their  engagement  to  find  the  sums  of  money  placed 
against  their  respective  names,  divided  as  follows : 

**  To  Captain  Charretie 

"  To  Mr.  Nichols  .... 

"  To  Mr.  Thomas  (the  defendant) . 

"To  Mr.  White 

"To  Mrs.  West 

"  To  Mr.  Coleman  .... 

"  To  T.  A.  Readwin       .... 


Shares. 

£150 

.  1,688 

65 

.      562^ 

100 

.  1,126 

100 

.  1,125 

50 

.      562 

60 

.      562 

500 

.  5,625 

Shares    .    11,250 


"  It  was  proposed,  and  accepted,  that  Sir  Charles  Kirkpatrick, 
Mr.  Readwin,  and  Mr.  Brunton  should  find  "^^the  capital  requisite 
for  the  operations  of  the  mine  during  six  months  from  this  day. 

"  It  was  resolved,  that,  should  any  of  the  parties  above  named 
fail  to  pay  the  amount  placed  against  his  or  her  name  by  12  o'clock 
to-morrow,  the  shares  now  allotted  to  him  or  her  shall  be  forfeited : 


(Signed)      "  Joseph  Thomas, 
"  T.  A.  Readwin, 
"  John  Charretie, 
"  C.  S.  Kirkpatrick, 


"W.W.  White, 
"  E.  C.  Nichols, 
"  B.  Coleman, 
"  J.  D.  Brunton.' 
86-3 


Peel 

r. 

Thomas. 

[  715  ] 


[  'Tie  ] 
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Pbkl  **  At  a  meeting  of  adventurers  in  the  Gwmheisian  Gold  Mining 

Thomas.      Company,  held  at  Mr.  Beadwin's  offices,  No.  2,  Winchester  Buildings, 

in  the  city  of  London,  on  Saturday  the  22nd  of  October,  1853, — 

present.  Sir  Charles  S.  Kirkpatrick,  in  the  chair,  Messrs.  Thomas, 

Charretie,  White,  Brunton,  Beadwin,  Mrs.  West,  Messrs.  Nichob, 

and  Coleman, 

"  It  was  resolved,  that  the  Cwmheisian  Mine  be  worked  on  the 

cost-book  system,  in  sixty  thousand  equal  parts  or  shares ;  and  that 

the  sixty  thousand  parts  or  shares  be  and  are  hereby  allotted  in  the 

following  proportions,  viz. : 

Shares. 
**  To    Sir    Charles    S.    Kirkpatrick    and    others,  as 

trustees  for  George  Bruin 15,000 

"  To  Sir  Charles  S.  Kirkpatrick,  Bart.         .        .        .  11,250 

"  To  John  Dickinson  Brunton 11,250 

"  To  Thomas  Allison  Beadwin 11,250 

"  To  John  Charretie 1,688 

"  To  Edwin  Cox  Nichols 563 

"  To  Joseph  Thomas 1,125 

"  To  William  Wiggins  White 1,126 

"  To  Mrs.  Charlotte  West 281 

"  To  Edward  Towsey 281 

[  717  ]           **  ^^  Benjamin  Coleman 562 

''  To  Thomas  Allison  Beadwin  (for  friends)          .        .  5,625 

Shares        .    60,000 


''  It  was  further  resolved,  that  Sir  Charles  S.  Kirkpatrick,  Bart., 
Capt.  Charretie,  Mr.  Joseph  Thomas,  Mr.  Coleman,  and  Mr.  Brunton 
be  and  are  hereby  appointed  a  managing  committee  {pro  tern.),  and 
that  they  be  requested  to  prepare  rules  and  regulations  for  working 
the  Company ;  that  Mr.  Thomas  Allison  Beadwin  be  and  is  hereby 
appointed  purser  to  the  Company  (ptv  tern.) ;  and  that  the  offer  of 
Messrs.  Kirkpatrick,  Brunton,  and  Beadwin,  to  find  the  requisite 
capital  to  work  the  mine  during  the  next  six  months,  be  and  is 
hereby  accepted." 

It  was  further  proved,  that  the  defendant  had  attended  various 
meetings  of  the  association  as  a  member  of  the  managing  committee ; 
that  he  had  paid  lOOZ.  on  the  allotment  of  shares  to  him ;  that  he 
was  frequently  seen  at  the  mine  whilst  it  was  at  work  ;  and  that  he 
was  present  at  a  meeting  on  the  8th  of  June,  1854,  when  it  was 
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determined  to  dissolve   the   existing   Gompanv,    and    to   form   a        Pbbl 

r. 
new  one.  Thomas. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  defendant 
was  liable  as  a  partner  or  shareholder  in  the  mine,  and  that  his 
liability  was  not  restricted  by  limitations  imposed  upon  the  partners 
inter  se  by  the  above  resolutions. 

For  the  defendant,  it  was  submitted  that  there  was  no  completely 
formed  partnership,  but  only  a  prospective  or  inchoate  partnership, 
to  be  formed  at  the  expiration  of  the  six  months  mentioned  in  the 
resolution  of  the  2 1st  of  October,  1858,  in  the  event  of  the  mine 
being  worked  to  advantage. 

The  Lord  Chief  Justice  inclined  to  think  that  this  *was  a  mere  [  *718  ] 
probationary  association,  which  was  not  to  ripen  into  a  partnership 
until  the  expiration  of  six  months ;  and  he  directed  a  verdict  to  be 
entered  for  the  defendant,  reserving  leave  to  the  plaintiffs  to  move 
that  it  might  be  entered  for  them  for  the  sum  claimed,  if  the  Court 
should  be  of  opinion  that  the  defendant  was  liable  as  a  partner  in 
the  mine, — the  Court  to  draw  such  inferences  of  fact  as  a  jury 
should  have  drawn. 

ChanneU,  Serjt.,  on  a  former    day  in  this  Term,  obtained  a 
rule  nisi  accordingly. 

He  submitted  that  the  arrangement  evidenced  by  the  resolutions 
of  the  21st  and  22nd  of  October,  1858,  constituted  a  partnership  at 
all  events  for  six  months ;  and  that,  if  profits  had  been  made  during 
that  period,  the  defendant  would  have  been  entitled  to  participate 
therein :  and  he  referred  to  Hawken  v.  Bonme  (1). 

J.  Brown  (with  whom  was  Byles,  Serjt.)  now  showed  cause : 
There  was  no  evidence  whatever  of  partnership.  The  resolutions 
of  the  21st  and  22nd  of  October,  1853,  upon  which  alone  the 
defendant's  liability  can  arise,  show,  that  the  defendant  and  his 
co-adventurers  were  not  to  incur  the  liability  of  partners  until  the 
expiration  of  the  six  months  limited  for  the  experimental  working 
of  the  mine,  and  that  during  that  period  Sir  Charles  Kirkpatrick, 
Brunton,  and  Beadwin  alone  were  to  be  responsible.  The  case, 
therefore,  falls  within  the  principle  of  Fox  v.  Clifton  (2),  Pitchford  v. 
Davis  (3),  and  that  class  of  cases. 

(1)  68  R.  R  853  (8  M.  &  W.  703).    115). 

(2)  31  R.  B.  636  (4  Moo.  &  P.  676;    (3)  32  R.  R.  608  (5  M.  &  W.  2). 
6  Bing.  776 ;  2  Moo.  &  So.  146 ;  9  Bing. 


566  1855.    C.  P.     15  C.  B.  718—719.  [r-r. 


Peel  (Jbrvis,   Gh.   J. :  What  do  you  understand  by  the  resolution 

THoifAs.  accepting  the  offer  of  Sir  Charles  Kirkpatrick,  Brunton,  and  Bead- 
win,  to  find  the  requisite  capital  to  work  the  mine  during  the  six 
months  ?  Are  they  supposed  to  advance  the  money  out  of  their 
[  *719  ]  own  pockets,  or  are  they  *merely  to  act  as  bankers  for  the  Company 
for  that  period?  I  perceive  their  names  are  not  among  the 
Rubscribers.  If  the  defendant  has  advanced  his  share  of  the 
capital,  is  there  not  an  end  of  the  question?) 

There  is  nothing  in  the  resolutions  to  indicate  a  loan  of  money  by 
the  three  persons  named  to  the  Company.  If  those  persons  were 
advancing  money  to  the  concern,  it  would  be  difficult  to  sustain  this 
defence ;  for,  then  they  would  be  working  the  concern  with  borrowed 
capital.  But  it  is  submitted  that  the  whole  resolutions  show  that 
an  immediate  partnership  was  not  contemplated  ;  but  that  the  mine 
was  to  be  worked  experimentally  during  the  six  months,  and  that 
then  the  adventurers  were  to  have  the  option  to  take  to  it  or  give  it  np. 

(Jervis,  Ch.  J. :  Suppose  profit  were  made  during  the  six  months, 
who  would  take  it  ?) 

That  is  too  speculative  a  question  to  be  easily  answered. 

(Jervis,  Ch.  J. :  Nevertheless,  it  is  one  you  must  meet. 

Maulb,  J. :  Perhaps  it  was  contemplated  that  six  months  would 
be  required  to  reach  the  stratum  where  gold  was  to  be  found.  But, 
even  then  the  thing  would  be  more  valuable  than  it  was  when  they 
began.  I  think  you  must  contend  that  the  only  persons  to  be 
benefited  during  the  six  months  were  Kirkpatrick,  Brunton,  and 
Beadwin  ;  and  it  will  be  very  difficult  to  say  that.  In  Hawken  v. 
Bourne,  a  shareholder  was  held  liable  for  goods  supplied  to  a  mine 
under  very  similar  circumstances  to  these.) 

''  There  was  evidence,"  there,  as  Parkk,  B.,  says,  that  the  defendant 
''  was  a  complete  partner  with  the  directors  in  working  the  mines 
in  the  manner  they  were  worked." 

(Maulb,  J. :  So,  this  is  a  partnership,  limited,  it  is  true,  but  still 
a  partnership.  It  is  like  parties  agreeing  to  be  partners,  with  a 
stipulation  that  one  of  them  shall  in  no  event  be  liable  beyond 
1,000/.) 

It  is  rather  an  agreement  not  to  bind  the  parties  as  partners  until 
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the  experiment  has  been  first  tried  for  a  certain  period.    ^Unless        peel 
the  Court  are  prepared  to  hold  that  this  was  a  partnership  from  the      THoif  as. 
first,  the  verdict  cannot  be  disturbed.  [  *720  ] 

Jbrvis,  Gh.  J. : 

I  for  one  am  prepared  to  hold  that  this  was  a  partnership.  I 
think  I  was  wrong  at  the  trial,  and  I  believe  my  learned  brothers 
agree  with  me.  It  was  clearly  a  partnership  of  limited  extent 
during  the  six  months.  The  verdict  will,  therefore,  be  entered  for 
the  plaintiff  for  60Z.  14«.  8d. 

Maulb,  J. : 

I  am  entirely  of  the  same  opinion.  There  can  be  no  doubt  that 
what  was  to  be  done  was  to  be  done  for  the  benefit  of  all  the  parties. 

The  rest  of  the  Court  concurring. 

Rule  absolute. 


WILSON   V.   MOERELL. 

1855. 

(16  C.  B.  720—723;  S.  0.  3  0.  L.  B.  333;  1  Jur.  N.  S.  310;  3  W.  R.  176;  24        jan,  12. 

L.  T.  0.  S.  215.)  

r  720  "I 
A  cause  and  a  Chancery  suit  to  which  A.  and  B.  were  parties,  were  by  an        '-        -* 

order  made  at  Nisi  Prius  referred  to  an  arbitrator.    C,  who  was  a  party  to 

the  Chancery  suit,  but  not  a  party  to  the  action  (which  arose  out  of  it), 

refused  to  become  a  party  to  the  reference :  Held,  that  his  refusal  was  no 

ground  for  allowing  A.  to  i-escind  the  order  of  reference. 

This  was  an  action  brought  to  try  the  right  to  a  party-wall. 
The  action  arose  out  of  a  suit  in  Chancery  to  which  one  Thomas 
Plight,  the  owner  of  the  reversion  of  both  the  houses  which  were 
divided  by  the  wall  in  question,  was  a  party. 

When  the  cause  came  on  to  be  tried,  it  was  suggested  by  the 
Judge  that  the  matter  was  one  that  ought  to  be  referred ;  and 
accordingly,  with  the  consent  of  the  attorneys  and  counsel  on  both 
sides,— Flight  being  in  Court,  and  not  objecting — the  action  and 
the  suit  were  referred  to  the  arbitration  of  Mr.  Serjt.  Channell. 

Subsequently,  however.  Flight  choosing  to  withhold  *hi8  consent,       [  *72i  ] 
and  the   arbitrator   feeling   a  difficulty   in   proceeding  with  the 
reference  without  it, 

Willea,  for  the  plaintiff,  upon  affidavits  detailing  the  facts,  and 
stating,  amongst  other  things,  that  Flight  still  declined  to  be  a 
party  to  the  reference,  and  also  declined  to  make  an  affidavit, 
obtained  a  rule  nisi  to  rescind  the  order  of  reference. 
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WiLsoK  Byles,  Serjt.,  and  Norman^  now  showed  cause  : 

r. 

MoBRKLL.  Xhis  is  an  action  brought  to  try  a  boundary.  Flight,  who  now 
obstructs  the  coarse  of  the  reference,  is  the  reversioner  of  the  land 
on  both  sides.  Having  thus  an  interest,  it  was  necessary  to  make 
him  a  party  to  the  suit  in  Chancery  out  of  which  this  action  grows. 
This  cause  coming  on  for  trial,  it  was  agreed  by  the  plaintiff  and 
defendant,  their  counsel  and  attorneys, — without  any  expression  of 
dissent  on  the  part  of  Flight,  who  was  present  in  Court,  and  whose 
attorney  was  the  attorney  conducting  the  action  on  the  part  of  the 
plaint rff, — that  the  action  and  the  suit  should  be  referred.  The 
plaintiff  now,  under  pretence  that  Flight  refuses  to  become  a  party 
to  the  reference,  seeks  to  get  rid  of  the  arrangement  entered  into 
on  his  behalf  at  the  trial  by  those  who  were  perfectly  competent  to 
enter  into  it.  This  he  cannot  be  allowed  to  do.  [They  cited 
[  722  ]  Filmer  v.  Delber  (1).]  Here,  Flight  can  have  no  real  interest  in  the 
question. 

(Jbrvis,  Ch.  J. :  Has  not  the  plaintiff  precluded  himself  from 
saying  that  Flight  was  not  a  consenting  party  to  the  reference  ? 

Maulb,  J. :  This  seems  to  me  to  be  very  analogous  to  the  case  of 
In  re  MUnes  and  Robertson  (2),  where  we  held  that  a  bankrupt  who 
had  chosen  to  become  party  to  a  reference  touching  a  matter  the 
interest  in  which  had  passed  to  his  assignees,  was  bound  to  perform 
an  award  made  personally  against  him.) 

WiUes  was  called  upon  to  support  his  rule  : 

The  arrangement  which  was  entered  into  at  Nisi  Prius,  in  conse- 
quence of  something  over  which  the  plaintiff  has  no  control,  cannot 
now  be  carried  into  effect.  It  would  be  idle  to  proceed  with  the 
reference  without  Flight's  being  a  party  to  it ;  and  neither  the 
plaintiff  nor  the  Court  can  compel  him  to  submit.  It  is  a  mistake 
to  say  that  he  has  no  interest  in  the  matter. 

(Maule,  J. :  He  would  not  have  been  made  a  party  to  the  suit  if 
he  had  no  interest. 

Jbrvis,  Ch.  J.:  The  plaintiff's  consent  to  refer  was  not  given 
conditionally.  He  was  perfectly  aware  of  all  the  circumstances  at 
the  time  he  agreed  to  refer :  and  nothing  has  occurred  since  to 
alter  the  position  of  affairs.) 

(1)  12  K.  B.  688  (3  Taunt.  486.)  (2)  Aiiie,  p.  436  (15  C.  B.  451). 
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It  does  not  appear  to  have  suggested  itself  to  the  mind  of  any  of      Wilson 
the  parties,  or  their  counsel  or  attorneys,  that  Flight's  concurrence     mobbkll. 
was  necessary. 

(Maulb,  J.:  Or,  rather,  nobody  imagined  that  he  would  have 
withheld  it.  The  plaintiiBT  knew  that  Flight  was  a  party  to  the 
Chancery  suit.  He  has  agreed  to  refer  something  which  he  could 
refer,  and  also  something  which  he  could  not  refer ;  and  the  latter 
part  of  his  agreement  has  become  inconvenient,  or,  it  may  be, 
•inoperative,  in  consequence  of  something  the  existence  of  which  [  ♦723  ] 
he  was  perfectly  aware  of  at  the  time  he  entered  into  the  agreement.) 

The  Court  will  hardly  allow  a  proceeding  to  go  on  which  they  must 
know  will  be  productive  of  no  fruits.  It  is  utterly  impossible 
that  the  whole  matter  in  dispute  can  be  disposed  of  in  Flight's 
absence. 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  The  plain- 
tiff has  chosen  to  refer  the  matters  in  difference  between  himself 
and  the  defendant,  as  well  in  the  action  as  in  the  Chancery  suit ; 
and  nothing'  has  occurred  since  he  entered  into  that  agreement, 
which  he  did  not  know  at  the  time.  I  think  it  would  be  establishing 
a  very  dangerous  precedent  to  permit  him  to  withdraw. 

Maule,  J. : 

I  also  think  there  is  no  ground  for  this  rule.  Flight,  it  seems, 
will  have  nothing  to  do  with  the  reference.  It  is  perfectly  natural 
and  wise  on  his  part  not  to  concur  in  a  thing  which  might  entail 
considerable  expense  on  him,  without  perhaps  any  corresponding 
advantage.  The  plaintiff  and  defendant,  with  their  eyes  wide  open, 
have  agreed  that  the  differences  between  them  shall  be  disposed  of 
by  an  arbitrator.  I  see  not  the  smallest  reason  why  they  should 
be  allowed  to  recede  from  that  agreement. 

The  rest  of  the  Court  concurring. 

Rule  refused. 
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1856.  PETEESON  V.   ATRE. 

'^"J^^-  (15  c.  B.  724—728  ;  S.  0.  23  L.  J.  C.  P.  129.) 

[  ^^^  ]  Where  a  matter  is  referred  to  the  award  of  three  arbitrators,  or  any  two 

of  them,  the  two  who  execute  the  award  must  do  so  at  the  same  time  and 
place,  and  in  the  presence  of  each  other, --otherwise  it  is  not  what  the 
parties  stipulated  for,  viz.  the  joint  judgment  of  the  two. 

Bt  a  Judge's  order  bearing  date  the  IStb  of  May,  1858,  this 
cause  (1)  was  referred  to  the  award,  arbitrament,  final  end, 
and  determination  of  Richard  Wilson  and  John  Anson  Whealler, 
and  of  such  third  person  as  they  should,  before  they  proceeded 
upon  the  said  reference,  nominate  in  writing,  so  that  they,  or 
any  two  of  them,  should  make  and  publish  their  award  in  writing 
of  and  concerning  the  matters  referred,  ready  to  be  delivered  to 
the  said  parties  in  difference,  or  such  of  them  as  should  require 
the  same,  or  the  executors,  &c.,  on  or  before  the  8th  of  June  now 
next  ensuing,  or  on  or  before  such  further  or  ulterior  day  as  they 
the  said  arbitrators,  or  any  two  of  them,  should  by  writing  under 
their  hands  appoint, — the  costs  of  the  cause,  and  of  the  reference 
and  award,  to  abide  the  event ;  and  that  the  parties  should  produce 
before  the  said  arbitrators,  or  any  two  of  them,  all  books,  deeds, 
papers,  or  writings,  in  their  or  either  of  their  custody  or  power 
relating  to  the  matters  in  difference  ;  and  that,  in  the  event  of  either 
of  the  parties  disputing  the  validity  of  the  award,  or  moving  to  set 
the  same  aside,  the  Court  should  have  power  to  remit  the  matters 
thereby  referred,  or  any  or  either  of  them,  to  the  re-consideration  of 
the  said  arbitrators,  or  to  another  arbitrator,  &c. 

The  two  arbitrators  named  in  the  award,  before  proceeding  upon 
the  reference,  duly  appointed  one  John  Garford  "  such  third  person 
under  the  said  recited  order  :  "  and,  on  the  4th  of  November,  1858, 
Wilson  and  Whealler  made  an  award,  which  this  Court  considered 
[  *725  ]  to  be  not  quite  satisfactory ;  and  accordingly  the  *matter  was 
referred  back  to  the  three  arbitrators  (2). 

Garford  declining  to  act,  Wilson  and  Whealler  afterwards  appointed 
a  meeting  for  the  17th  of  August  last,  for  the  purpose  of  re-hearing 
the  matter ;  but,  no  one  appearing  on  the  part  of  Brown  (to  whom 
the  plaintiff's  interest  in  the  contract  had  been  assigned,  they 
separated,  and  no  further  meeting  was  appointed.  On  the  6th  of 
November,  Wilson  and  Whealler  again  made  an  award,  in  the  same 
terms  as  the  former,  substantially  in  favour  of  the  defendant. 

Watson,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi 
(1)  See  93  B.  R.  673  (13  C.  B.  353).         (2)  See  98  E.  R  805  (14  C.  B.  665). 
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to  set  aside  that  award,  on  the  ground  that  it  had  been  executed  Peterson 
by  the  two  arbitrators  at  different  times  and  places.  The  affidavit  atbe. 
upon  which  the  rule  was  obtained,  stated  that  the  deponent  had 
been  informed  and  believed  ''  that  the  said  Richard  Wilson  and 
John  Anson  Whealler  did  not  meet  upon  the  subject  of  the  said 
reference  between  the  said  17th  of  August  last  and  the  6th  of 
November ;  and  that  the  award  was  prepared  by  the  defendant's 
attorneys,  and  signed  by  the  said  Richard  Wilson  and  John  Anson 
Whealler  at  distinct  periods  and  at  different  places,  and  in  the 
absence  of  each  other."  Watson  referred  to  Little  v.  Newton  (i), 
StalwoHh  V.  Inns  (2),  and  Wade  v.  Bowling  (3).     *     ♦     * 

ByUs,  Serjt.,  now  showed  cause :  [  727  ] 

The  affidavit  upon  which  the  rule  was  granted  does  not  in  terms 
state  that  the  award  was  in  point  of  fact  executed  by  the  two 
arbitrators  at  different  times  and  places:  the  deponent  merely 
states  that  he  was  so  informed  and  believes :  he  does  not  even  state 
from  whom  he  derived  his  information. 

(Maule,  J. :  He  states  quite  enough  to  call  upon  you  for  an 
answer.  Does  your  affidavit  state  that  the  two  arbitrators  signed 
the  award  in  the  presence  of  each  other  ?) 

It  states  that  an  appointment  was  duly  served  upon  John  Garford, 
that  Wilson  and  Whealler  would  attend  on  the  6th  of  November 
last  at  the  counting-house  of  Whealler,  in  Mark  Lane,  at  12  o'clock, 
at  noon,  to  sign  the  said  award,  and  that  "  the  deponent  attended 
at  the  counting-house  of  the  said  John  Anson  Whealler  on  the  6th 
of  November  last,  at  the  house  appointed  for  the  said  meeting,  and 
soon  afterwards  the  said  Richard  Wilson  and  John  Anson  Whealler, 
in  the  said  counting-house  (4),  signed  the  said  award  in  the  presence  of 
this  deponent,  and  this  deponent  then,  and  in  the  said  counting- 
house  {4),  signed  the  said  award  as  the  attesting- witness  to  the 
signatures  of  the  said  Richard  Wilson  and  John  Anson  Whealler, 
and  that  he  this  deponent  then  and  there  (4)  signed  the  same  in 
the  presence  of  the  said  Richard  Wilson  and  John  Anson  Whealler : 

(1)  58  B.  R  436  (2  Man.  &  G.  351,  that  the  arbitrators  had  omitted  to  give 
360 ;  2  Scott,  N.  R  509,  517  ;  9  Dowl.  the  plaintiff  (or  Brown)  due  notice  of 
P.  C.  437.)  the  intended  meeting :  but  the  Court 

(2)  67  B.  B.  680  (13  M.  &  W.  466,  did  not  grant  it  upon  that  ground. 
469 ;  2  Dowl.  &  L.  428.)  (4)  The  words  in  italics  were  inter- 

(3)  99  B.  R  339  (4  El.  &  Bl.  44).  lined  in  the  affidavit. 
The  rule  was  also  moved  on  the  ground 
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PETEB80N  and  this  deponent  further  saith,  that  it  is  not  true,  as  stated  in  the 
^YBE.  affidavit  sworn  in  this  cause  (used  on  the  motion),  *that  the  said 
[  *728  ]  award  was  signed  by  the  said  Bichard  Wilson  and  John  Anson 
Whealler  at  different  periods  and  at  different  places,  and  in  the 
absence  of  each  other  ;  for,  this  deponent  saith  that  the  said  award 
was  signed  by  the  said  Bichard  Wilson  and  John  Anson  Whealler 
as  hereinbefore  stated,  and  not  in  any  other  manner." 

(Maulb,  J. :  It  seems  pretty  clear  from  that  affidavit,  that  the 
award  was  executed  by  the  two  arbitrators  in  the  same  place,  but 
at  different  times,  and  in  the  absence  of  each  other,  though  in  the 
presence  of  the  attesting-witness.  The  rule  is  pointed  to  the 
objection ;  and  the  affidavit  does  not  exactly  answer  it,  but  skilfully 
shaves  round  it.) 

It  is  submitted  that  that  is  putting  too  strict  a  construction  upon 
the  affidavit. 

(Jbrvis,  Gh.  J. :  The  attention  of  the  party  who  makes  the  affidavit 
is  drawn  to  the  fact  that  the  two  arbitrators  did  not  execute  the 
award  in  each  others'  presence.  Why  did  he  not,  if  the  fact  were 
so,  state  shortly  and  distinctly  that  the  two  executed  it  together?) 

If  the  former  part  of  the  affidavit  leaves  the  matter  in  any  doubt, 
the  latter  part  clears  it  up. 

Maulb,  J. : 

I  have  not  the  smallest  doubt  about  the  fact.  It  is  quite  obvious, 
from  the  interlineations  therein,  that  the  affidavit  has  been  very 
carefully  constructed,  and  that  these  two  arbitrators  did  not  execute 
this  award  in  the  manner  required  by  law,  otherwise  the  fact 
would  have  been  stated  in  a  direct  and  simple  manner.  The  matter 
must  go  back  to  them  again. 

The  rest  of  the  Court  concurring. 

Rule  accm'dingly. 


1855. 


GILLOW   V.   EIDER. 

Jan,  31.  (  15  0.  B.  729.) 

[Practice — Taxation  of  attorney's  bill — Ex  parte  application — ^Previous  order 
to  change  attorney.] 
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CHILTON   V.   CAERINGTON.  J86r>. 

(15  C.  B.  730-742 ;  S.  0.  24  L.  J.  C.  P.  78 ;  1  Jur.  N.  S.  477.)  /«^6. 

[At  the  trial,  before  Cresswell,  J.,  of  the  action  (reported  ante,  p.  256  (15 
C.  B.  95)  it  was  proved  that  the  plaintiff  had  tendered  to  the  defendants  the 
150^.,  and  the  interest  due  thereon,  and  demanded  the  lease,  which  the  defen- 
dants refused  to  deliver  up.  The  jury  returned  a  verdict  for  the  plaintiff, 
with  60/.  damages  for  the  detention  of  the  lease ;  and  they  were,  by  consent, 
discharged  from  finding  the  value  of  the  lease. 

Upon  the  plain tifTs  application,  Cuesswbll,  J.  afterwards  made  an  order 
upon  the  defendants,  upon  the  supposed  authority  of  section  78  of  the  Common 
Law  Procedure  Act,  1854,  to  deliver  up  the  lease  to  him :  Held,  that  such  'an 
order  cannot  properly  be  made  in  a  case  where  by  agreement  of  the  parties  the 
jury  are  discharged  from  finding  the  value  of  the  chattel.  But  see  now 
Order  XLVIH.,  r.  1,  Winfield  v.  Boothroyd  (1886)  34  W.  E,  601,  and  ffymas  v. 
Ogden  [1905]  1  K.  B.  246,  74  L.  J.  K  B.  101,  per  CtoixiNS,  M.R.] 


In   re  birch.  18»s- 

Jan,  31. 
(15  0.  B.  743—757.)  

[743  1 

local  Improvement  Act  from  proceeding  to  enforce  a  penalty  for  an  ofiPenoe 
against  the  Act,  he  must  distinctly  show  that  they  are  acting  without 
jurisdiction :  it  is  not  enough  to  show  that  it  is  doubtful,  upon  the  Act  of 
Parliament,  whether  their  jurisdiction  extends  to  the  place  where  the 
alleged  offence  was  committed. 
"  Public  place,"  meaning  of. 

Nbar  to  the  town  of  Scarborough,  in  Yorkshire,  is  a  piece  of  land, 
called  the  South  Sands,  which  is,  and  which  immemorially  has 
been,  part  of  the  sea  shore,  and  which  is,  and  immemorially  has 
been,  covered  by  the  tide  of  the  North  Sea. 

On  the  14th  of  October  last,  after  the  tide  had  receded  therefrom, 
Thomas  Birch,  who  was  a  dealer  in  shells,  placed  on  a  part  of  the 
said  South  Sands,  that  is  to  say,  on  a  part  thereof  which  is,  and 
immemorially  has  been,  betwixt  the  ordinary  flux  and  reflux  of  the 
tide,  a  small  truck  or  stand,  with  a  few  shells  and  pebbles  thereon 
for  sale.  For  having  so  done,  he  was  shortly  afterwards  seiTod 
with  the  following  summons : 

''  Improvement  Commissioners'  Office,  Scarborough, 

"  October  21st,  1854. 
"  Act  45  Geo.  III.  c.  xciv.  Bess.  1805. 
"  I  hereby  give  you  notice  that  a  meeting  of  the  Improvement 
Commissioners  will  be  held  in  the  Savings  Bank,  on  Tuesday,  the 


674  1865.    C.  P.     16  C.  B.  748—744.  \n.n. 

In  i-e  2l4th  instant,  at  10  o'clock  in  the  morning,  when  a  charge  will  be 
brought  against  you  for  violating  the  conditions  set  forth  in  the 
Scarborough  Improvement  Act  and  bye-laws. 

"  By  order.    J.  S.  Whttlock, 

"  Clerk  and  Surveyor. 
"  Mr.  Thomas  Birch." 

In  obedience  to  this  summons,  Birch  attended  at  the  time  and 
place  appointed,  for  the  purpose  of  making  his  defence  against 
the  above  charge,  and  served  upon  the  clerk  of  the  said  Commis- 
sioners the  following  notice : 

[  •T**  ]  "  To  the  Commissioners  for  the  better  paving,  cleansing,  ^lighting, 

watching,   and  regulating  the  township  of  Scarborough,   in  the 
county  of  York, 

''  Gentlemen, — I  hereby  give  you  notice  that  the  supposed 
offence  for  which  you  have  summoned  me,  was  not  committed 
within  your  jurisdiction ;  and  that  you  will,  and  each  of  you  will, 
be  held  responsible  for  the  consequences  of  your  illegal  proceedings. 
Dated  this  24th  of  October,  1864. 

"Thomas  Birch." 

At  the  time  and  place  mentioned  in  the  summons.  Birch  was 
charged  before  the  Commissioners  with  having  on  the  14th  of 
October  placed  a  truck  or  stand,  with  shells  and  pebbles  upon  it  for 
sale  upon  the  part  of  the  South  Sands  above  described.  Birch 
claimed  to  be  heard  against  the  charge,  but  the  Commissioners 
refused  to  hear  him,  one  of  them  saying  that  they  had  something 
else  to  do  than  listen  to  him ;  and  without  allowing  him,  either 
then  or  at  any  other  time,  an  opportunity  of  being  heard  against  the 
charge,  he  was  convicted  of  the  supposed  offence,  and  fined  2«.  6^., 
upon  an  assumption  that  he  had,  by  placing  his  truck  or  stand  on 
the  part  of  the  sands  above  described,  been  guilty  of  a  violation  of 
the  Scarborough  Improvement  Act,  and  bye-laws  made  in  pur- 
suance thereof. 

On  the  6th  of  December  last.  Birch  was  served  with  a  summons, 
as  follows : 

•*  Borough  of  Scarborough,  in  the  county  of  York. 

"To  Thomas  Birch,  of  William  Street,  in  the  township  of 
Scarborough,  in  the  county  of  York,  dealer  in  shells. 

"  Whereas,  information  hath  this  day  been  laid  before  me,  the 
undersigned  George  WilUs,  Esq.,  the  mayor,  one  of  her  Majesty's 
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justices  of  the  peace  in  and  for  the  borough  of  Scarborough,  and  in  re 
the  liberties  thereof,  in  the  county  of  York, — For  that  you,  Thomas 
Birch,  *unlawfully  have  refused  to  pay  on  demand  the  sum  of  [  *745  j 
2«.  6d.,  being  the  amount  of  a  certain  fine  or  penalty  incurred  by 
you  for  an  offence  against  a  certain  Act  of  Parliament  made  in  the 
Session  of  Parliament  held  in  the  forty-fifth  year  of  the  reign  of 
King  George  the  Third,  intituled  *  An  Act  for  paving  and  other- 
wise improving  the  streets  and  other  places  in  the  township  of 
Scarborough,  in  the  North  Riding  of  the  county  of  York,  and  for 
licensing  hackney-coaches,  and  establishing  other  regulations  in  the 
said  township  ; '  and  which  fine  or  penalty  was  imposed  on  you  by 
the  Commissioners  acting  under  that  statute,  at  a  meeting  duly 
convened  and  held  by  them  for  the  purposes  of  the  said  Act,  within 
six  calendar  months  last  past,  to  wit,  on  the  24th  of  October,  1854, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided: 
These  are,  therefore,  to  command  you,  in  her  Majesty's  name,  to 
be  and  appear  personally  at  the  Town  Hall  in  ^'carborough  afore- 
said, on  Wednesday,  the  6th  day  of  December  instant,  at  11  o'clock 
in  the  forenoon,  before  such  justices  of  the  peace  for  the  said 
borough  as  may  then  be  there,  to  answer  to  the  said  information, 
and  to  show  cause  why  a  warrant  should  not  be  issued  for  recover- 
ing the  said  fine  or  sum  of  28.  6d,  by  distress  of  your  goods  and 
chattels,  together  with  the  costs  attendant  thereon.  Given  under 
my  hand  and  seal  at  the  borough  of  Scarborough  aforesaid,  this 

5th  day  of  December,  1854. 

"Gborob  Willis,  Mayor." 

In  obedience  to  this  summons,  Birch  duly  appeared  before  the 
mayor  to  defend  himself  against  the  matter  contained  therein ;  but 
the  hearing  was  from  time  to  time  adjourned. 

On  the  12th  of  December  last,  a  summons  was  taken  out  on 
behalf  of  Birch,  calling  upon  the  Scarborough  Improvement  Com- 
missioners and  George  Willis  to  show  *cause  why  a  writ  of  prohibi-  [  ♦746  ] 
tion  should  not  issue,  to  prohibit  the  said  Coijimissioners  and  the 
said  George  Willis  from  further  proceeding  in  the  hearing  of  the 
above  complaint,  and  otherwise  acting  in  the  premises.  On  the 
21st,  an  order  was  made  by  Jervis,  Ch.  J.,  by  consent,  staying 
the  proceedings  until  the  sixth  day  of  Hilary  Term, — ''the  said 
Thomas  Birch  to  be  at  liberty  to  make  such  application  to  the  Court 
as  he  might  be  advised :  all  parties  undertaking  that  no  question 
should  be  raised  as  to  the  form  or  regularity  of  the  proceedings 
taken  by  either  party ;  and  that  the  only  question  to  be  discussed 
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In  re  should  be»  whether  the  CommisBioners  had  jurisdiction  under  the 
statute  in  the  locus  in  quo ;  the  costs  of  that  order,  and  incident 
thereto,  to  abide  the  event  of  the  argument  of  any  rule  which  might 
be  obtained  on  the  above  application." 

Upon  affidavits  disclosing  the  above  facts,  and  also  stating  that 
the  said  South  Sands  were  and  from  time  immemorial  had  been 
part  of  the  manor  of  Scarborough,  and  the  property  of  the  lords 
of  the  said  manor ;  that  the  part  of  the  said  South  Sands  whereon 
Birch's  truck  or  stand  was  so  placed  as  aforesaid,  and  for  which  he 
was  convicted  and  fined  as  aforesaid,  was  not  at  the  time  when  his 
supposed  offence  was  committed,  nor  is,  "  a  street,  lane,  alley,  or 
public  place  or  public  passage,  in  the  township  of  Scarborough, 
within  the  meaning  of  the  said  Act,  and  was  not  at  the  time  of  the 
said  supposed  offence,  nor  is  it,  as  the  defendant  had  been  advised 
and  believed,  within  the  jurisdiction  of  the  said  Commissioners ;  " 
that  Birch  had,  in  common  with  many  other  inhabitants  of  Scar- 
borough, always  pursued  his  said  calling  on  the  said  part  of  the 
said  sands,  until  October  in  last  year,  without  complaint  or  moles- 
tation, and  had  always  done  so  openly  and  without  leave  of  any 
one,  and  as  of  right,  as  he  believed ;  and  that  he  had  never  caused 

[•747]  any  obstruction,  nor  done  anything  *thereon  except  the  act  for 
which  the  proceedings  in  question  were  threatened,  and  other  acts 
of  a  like  kind,  which,  as  he  had  been  advised  and  believed,  he  had 
a  right  to  do  without  any  one's  leave. 

Atkinson^  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  in  the  terms  of  the  summons  of  the  12th  of  December,  on  the 
ground  that  the  Scarborough  Improvement  Commissioners  had  no 
jurisdiction  over  the  locus  in  quo  (l).  He  referred  to  Blundell  v. 
CatteraU  (2). 

S.  Temple  now  showed  cause  (3)  : 
[  ♦748  ]  The  Act  of  Parliament  *in  question, — the  46  Geo.  III.  c.  xciv., 

(1)  24  £.  B.  353  (5  B:  &  Aid.  268).  borough  improvement  rates,  and  of 

(2)  When  the  motion  was  first  made,  Thomas  Pumell  and  William  Bown- 
the  affidavit  insufficiently  stated  the  tree,  two  of  the  Commissioners, 
original  complaint  against  the  appli-  Tindall^s  affidavit  stated,  that  the 
cant,  and  the  ground  upon  which  the  deponent  had  known  and  been  w^ 
Commissioners  had  imposed  the  fine  acquainted  with  the  town  of  Scar- 
upon  him ;  but  the  Court  permitted  it  borough  for  many  years,  and  that 
to  be  amended  in  this  respect.  Scarborough  is  much  frequented  dur- 

(3)  The  affidavits  filed  in  opposition  ing  the  summer  months  by  people 
to  the  motion  were  those  of  William  from  all  parts  of  the  kingdom,  who 
Tindall,    the    collector  of   the   Scar-  resort   thither    for    the    purpose    ol 
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recites,  that,  **  whereas  the  several  streets,  lanes,  alleys,  and  public 
♦passages  in  the  township  of  Scarborough,  within  the  borough  and 


In  re 

BiBCH. 
[  '749  ] 


sea-bathing  and  diinking  the  mineral 
waters : 

That  the  management  of  the  paving, 
lighting,  and  cleansing  of  the  town  of 
Scarborough  is  vested  in  the  Com- 
missioners for  the  improvement  of  the 
town  of  Scarborough,  and  that  they 
have  expended  large  sums  of  money 
in  effectually  draining,  cleansing, 
paving,  and  lighting  the  same,  and 
have  during  the  past  year,  at  a  cost  of 
upwards  of  1,700/.,  collected  in  an  iron 
tube  or  tunnel  inserted  in  the  South 
Sands,  at  some  depth  from  the  sui^ace, 
carried  through  them,  and  covered  in, 
and  by  that  means  conveyed  away  to 
a  part  considerably  distant,  the  drain- 
age of  the  town,  which  had  before 
been  discharged  upon  the  surface  of 
the  sea  sands,  and  near  to  the  place 
appropriated  for  bathing,  and  which 
drainage  was  from  the  increasing  size 
of  the  town  becoming  very  disagree- 
able and  offensive,  and  likely  to 
prove  injurious  to  the  ♦interests  of 
Scarborough  as  a  sea-bathing  place : 

That  the  part  of  the  said  sands 
usually  known  by  the  name  of  the 
South  Sands,  forms  a  bay  from  which 
the  town  of  Scarborough  rises  in  a 
succession  of  public  streets;  that  the 
houses  forming  the  said  streets  extend 
down  from  the  adjoining  rising  ground 
on  to  the  beach,  of  which  the  said 
shore  is  a  part,  and  that  a  very  large 
proportion  of  the  said  houses  open  and 
have  their  public  access  to  the  said 
beach,  and  that  to  the  said  proportion 
of  houses  the  principal  communication 
is  by  passing  and  re-passing  upon  and 
over  the  said  beach ;  and  that,  at  some 
states  of  the  tide,  the  sea  reaches  up 
to  the  said  houses;  and,  not  only  the 
said  houses,  but  also  a  large  proportion 
of  the  houses  forming  the  streets  of 
the  town  as  it  ascends  the  rising 
ground  from  the  said  bay  and  l>each 
have  been,  iintil  the  before-mentioned 
improvement  made  by  the  said  Com- 
missioners, drained  by  emptying  their 
drains  and  sewers  upon  the  surface  of 
the  said  sands : 
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That  Scarborough  is  a  seaport,  and 
that,  at  one  point  or  end  of  the  said 
bay  is  the  public  harbour  of  the  said 
port,  which  harbour  is  composed  of 
certain  quays,  piei*s,  and  jetties,  some 
of  them  extending  considerably  beyond 
the  ordinary  low- water  mark  of  the 
tides  of  the  North  Sea ;  and  that  a 
large  proportion  of  the  carts  and  car- 
riages communicating  with  and  carry- 
ing goods  and  merchandize  and  other 
materials  from  or  to  the  said  quays, 
piers,  and  jetties,  or  from  or  to  the 
ships  or  vessels  resorting  to  the  said 
port,  and  lying  within  the  said  har- 
bour, ordinarily  pass  and  re-pass  over 
portions  of  the  said  beach  and  shore 
of  the  said  bay  and  South  Sands : 

That  there  are  several  public  high- 
ways leading  to  and  from  the  town  of 
Scarborough  and  various  towns  and 
places  in  the  adjacent  country,  one  of 
the  termini  of  each  of  which  is  upon 
the  said  South  Sands;  and  that  one 
public  highway  leading  to  and  from 
the  town  of  Scarborough  to  and  from 
the  towns  of  Filey,  Bridlington,  and 
many  other  towns  and  villages,  and 
known  by  the  name  of  the  Filey  Boad, 
has  one  of  its  public  termini  on  the 
said  South  Sands  near  to  the  place 
where  the  said  Thomas  Birch  kept  his 
said  truck  as  in  his  affidavit  mentioned, 
and  from  which  said  towns  and  villages 
the  principal  and  most  convenient 
communication  with  many  of  the  said 
houses,  and  with  the  said  harbour,  is 
over  and  across  the  said  South  Sands, 
and  that  part  on  which  the  said 
Thomas  Birch  kept  his  said  truck  as 
aforesaid : 

That  the  whole  of  the  bay  ♦commonly 
called  and  known  by  ^e  name  of  the 
South  Sands,  on  one  portion  of  which 
said  sands  the  said  truck  of  the  said 
Thomas  Birch  was  placed  as  aforesaid, 
has  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary  been  used 
and  enjoyed  by  great  numbers  of 
persons  resorting  from  all  parts  of  the 
kingdom  to  the  said  town  of  Scar- 
borough in  the  bathing  season,  as  a 
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parish  of  Scarborough,  in  the  North  Eiding  *of  the  county  of  York, 
are  in  many  places  incommodious  and  unsafe  for  passengers,  beiug 
ill  paved,  and  not  sufficiently  cleansed,  lighted,  and  watched,  and 
are  subject  to  various  nuisances,  annoyances,  encroachments,  and 
obstructions,  and  it  would  greatly  tend  to  the  convenience,  benefit, 
and  safety  of  the  public,  as  well  as  the  owners  and  inhabitants  of 
houses  within  the  said  township  of  Scarborough,  and  to  all  persons 
resorting  thereto,  if  the  streets,  lanes,  alleys,  and  public  passages 


public  promenade  for  persons  on  foot 
and  on  horseback  and  in  carriages,  at 
certain  hours  of  the  day,  both  during 
and  after  the  usual  hours  of  bathing : 

That  the  said  Commissioners  have 
formed  a  flagged  footpath,  and  made  a 
good  road  adjoining  part  of  the  said 
sands,  and  that  they  light  and  repair 
the  same  and  also  aU  the  sti*eet8  and 
houses  which  adjoin  to  and  abut  upon 
the  said  sands,  and  lay  and  receive 
rates  from  the  occupiers  of  houses  and 
property  adjoining  thereto,  and  also 
light  the  said  sands  and  the  harbour, 
and  a  part  of  the  said  piers,  and 
receive  rates  in  respect  of  the  dwelling- 
house  of  the  harbour-master  of  the 
said  port,  situate  on  one  of  the  said 
piers,  and  also  from  or  in  respect  of 
other  buildings  situate  on  the  said 
sands,  harbour,  and  piers : 

That  the  said  Commissioners  employ 
and  pay  a  person  to  collect  and  remove 
the  offal,  filth,  and  refuse  which  from 
time  to  time  is  deposited  and  cast  on 
the  said  sands  and  foi*eshore,  so  as  to 
prevent  any  annoyance  to  parties  fi-e- 
quenting  the  same;  and  that  the 
place  where  the  said  Thomas  Birch 
caused  the  said  obstruction,  and  which 
he  was  ordered  to  remove,  and  fined 
for  not  removing,  was  near  to  the 
place  which  is  set  apart  for  the  ladies 
to  bathe,  and  on  that  part  of  the  sands 
which  after  the  usual  bathing  hours  is 
most  frequented  for  walking,  riding, 
and  driving ;  and  that,  unless  proper 
control  can  be  exercised  by  some 
public  body,  a  most  serious  obstruc- 
tion and  impediment  will  take  place 
to  the  user  of  the  said  public  place  as 
hitherto  enjoyed : 

That  the  place  on  which  the  said 
Thomas  Birch  placed  and  kept  his  said 


truck,  as  in  his  affidavit  mentioned, 
was  in  the  township  and  borough  of 
Scarborough  aforesaid ;  and  that, 
before  the  said  Thomas  Birch  was 
summoned  before  the  said  Commis- 
sioners, as  in  his  affidavit  mentioned, 
he  had  been  duly  warned  and  ordered, 
by  authority  of  the  said  Commissioners, 
to  remove  his  said  truck,  which  lie 
persisted  in  refusing  or  neglecting  to 
do ;  and  that  his  continuing  to  retain 
his  said  truck  in  the  said  place,  was, 
in  the  judgment  of  the  Commissioners, 
contrary  to  the  statute  in  that  case 
made  and  provided,  and  the  public 
policy  and  well  being  of  the  town  and 
borough  of  Scaiborough,  '^'aud  that  the 
said  place  in  which  the  said  truck  was 
so  placed  as  afoi*esaid,  was,  in  the 
judgment  of  the  said  Commissioneis, 
a  public  place  within  the  meaning  of 
the  said  Act  of  Parliament : 

And  that,  although  there  is  uo 
manor  of  Scarborough,  yet  that  the 
corporation  of  Scarborough  are  or 
claim  to  be  owners,  not  only  of  the 
said  shore  between  high  and  low-water 
mai'k,  but  also  of  the  soil  and  freehold 
of  all  the  antient  public  highway's  and 
streets  of  the  said  town ;  and  the  said 
Commissioners  have  exercised  all  the 
powers  of  the  said  Act  as  herein  set 
forth,  with  the  full  knowledge,  and 
without  any  complaint  or  protestation 
on  the  part  of  the  said  corporation. 

The  other  affidavits  stated,  that 
Birch  was  duly  summoned  and  had 
every  opportunity  afforded  him  of 
being  heard  in  answer  to  the  charge 
before  he  was  fined ;  and  that  aimilftr 
fines  had  previously  been  imposed  upon 
other  parties  for  obstructions  of  the 
like  character  with  that  for  which 
Birch  was  summoned. 
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therein   were    properly  paved,    cleansed,    lighted,   watched,  and        lure 
regulated,    and    all    nuisances,   annoyances,  encroachments,   and         ^^^' 
obstructions   therein  removed  and  prevented;  and  it  would  also 
greatly  tend  to  the  convenience  and  benefit  of  the  public  if  the 
hackney-coaches,    chairs,    porters,     coal-carriers,    water-carriers, 
trucks,  carts,  and  other  carriages  within  the  township  of   Scar- 
borough aforesaid,  were  licensed  and  put  under  proper  regulations ;  " 
and  the  first  section  appoints  Commissioners  for  carrying  the  Act 
into  effect, — amongst  others,  the  bailiffs  of   the  borough  for  the 
time  being,  for  whom  the  mayor  is  now  substituted.    Whether 
Birch  was  guilty  of  the  offence  for  which  he  was  fined  by  the  Com- 
missioners or  not,  is  ^not  for  the  Court  to  determine :  the  only       [  •751  ] 
question  here  is,  whether  the  Commissioners  had  jurisdiction  over 
the  spot  where  the  supposed  offence  was  committed.     Now,  the 
Act  of  Parliament  necessarily  confers  upon  them  very  large  powers. 
Thus,  the  12th  section  authorises  them  to  cause  lamp-irons  or 
lamp-posts  to  be  put  up,  afQxed  into,  upon,  or  against  the  ground 
adjoining  to,  or  the  walls  or  pallisades  of  any  of  the  houses,  tene- 
ments, or  buildings  already  built,  or  hereafter  to  be  built,  within 
the  said  township  of  Scarborough,  as  they  should  think  proper  or 
convenient.     The  af&davits  show  that  there  are  houses  on  the  locus 
in  quo  where  lamps  are  afiSxed  under  the  authority  of  that  section. 
The  18th  and   16th  sections  provide  for  the  removal  of  ashes, 
filth,  i&c,  from  the  streets,  lanes,  or  other  public  passages  or  places. 
The  17th  section,  "  in  order  that  the  streets,  lanes,  and  other  public 
passages  and  places  already  or  hereafter  to  be  made  or  built  within 
the  said  township  of  Scarborough,  may  be  properly  flagged,  paved, 
and  cleansed,  and  that  all  annoyances,  obstructions,  nuisances,  and 
incroachments  therein  may  be  removed,  and  the  present  and  future 
drains,  sinks,  gutters,  and  watercourses  for  conveying  the  water 
and  filth  out  of  the  said  streets,  lanes,  public  passages,  and  places, 
into  the  common   sewers  or  drains,  may  be  amended,  repaired, 
cleansed,  altered,  and  scoured,   and  new  ones   (if  necessary)  be 
made,''  enacts  "  that  it  shall  and  may  be  lawful  for  the  said  Com- 
missioners, when  and  so  often  as  they  shall  think  proper,  to  order 
or  direct  and  cause  all  or  any  of  the  present  and  future  pavements 
in  the  several  streets,  lanes,  and  other  public  passages  and  places 
within  the  said  township  of  Scarborough  (except  the  market-place 
and  the  streets  where  the  markets  and  fairs  are  usually  held),  as 
well  in   those  parts  used  by  carriages  as  those  used  by  foot- 
passengers,  to  be  taken  up,  and  the  said  streets,  lanes,  and  other 
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In  re  public  passages  and  places  to  be  flagged,  paved,  &c.,  ^as  the  said 
r  *7-2  1  Commissioners  shall  think  proper."  The  18th  section  impowers 
the  Commissioners  to  take  in  new  streets,  and  make  them  public 
highways.  The  19th  section  enables  them  to  make  sewers,  &c.,  in, 
along,  or  across  any  of  the  streets,  lanes,  public  passages,  and 
places,  and  along  or  across  any  yards  within  the  said  township  of 
Scarborough,  and  to  charge  the  expense  upon  "  the  owners  of  such 
houses  or  buildings  as  now  are  or  hereafter  shall  be  built  adjoining 
to  and  making  use  of  such  common  sewer  or  sewers."  The  20(;h 
section  provides  that  the  market-place  and  the  streets  where  the 
markets  and  fairs  are  usually  held,  shall  be  paved  and  repaired 
by  the  bailiffs  and  burgesses,  and  their  successors.  Then  follow 
provisions  for  the  appointment  of  watchmen,  and  defining  the 
districts  within  which  they  are  to  act,  and  for  the  regulation 
of  hackney-coaches,  chairmen,  &c.,  and  the  prohibition  of  nuis- 
ances, &c. 

(Maule,  J.:  Is  there  any  provision  for  the  regulation  of  the 
bathing-machines  ?) 

None:  the  Act  is  silent  as  to  them.  The  jurisdiction  of  the 
Commissioners  does  not  necessarily  fail  because  there  are  certain 
powers  to  be  exercised  which  are  applicable  only  to  some  of  the 
public  places.  Blundell  v.  Catterall  does  not  in  the  smallest  degree 
bear  upon  this  case  :  there,  the  proprietor  of  an  hotel  on  the  shore 
at  Great  Crosby  claimed,  as  against  the  lord  of  the  manor,  the 
right  of  traversing  the  sands  between  high  and  low-water  mark ; 
and  three  Judges  (against  one)  held  that  there  was  no  such  common 
law  right. 

(Cresswell,  J. :  Could  the  Commissioners  appoint  watchmen  to 
watch  the  shore  between  high  and  low- water  mark  ?) 

No  doubt  they  might. 

(Jervis,  Ch.  J. :  Where  there  is  a  fact  disputed,  the  usual  course 
is  to  direct  the  applicant  to  declare  in  prohibition.  I  see  nothing, 
however,  in  the  affidavits  here  to  show  that  the  locits  in  quo  is  not 
a  "  public  place  "  within  the  Act.) 

[  753]  Atkinson f  Serjt.,  in  support  of  his  rule : 

The  locus  in  quo,  if  a  ''  public  place  "  at  all,  is  not  of  the  kind 
meant  by  the  Act  of  Parliament.    The  provisions  as  to  paving, 
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watching,  lighting,  and  watering,  for  instance,  are  not  applicable  to         in  re 
that  portion  of  the  sea  shore  which  is  covered  by  the  flow  of  the         ^^^^' 
tide. 

(Maule,  J. :  Suppose  a  portion  of  it  were  inclosed  and  had  streets 
formed  upon  it,  it  would  then  become  within  the  Act  ?) 

No  doubt  it  would. 

(Jbrvis,  Ch.  J. :  Do  you  contend  that  a  place  cannot  be  a  '*  public 
place,"  that  is  not  paved  or  watered  ?) 

No.  The  proper  definition  of  a  public  place  probably  would  be,  a 
place  where  the  public  have  a  right. to  go. 

(Jbrvis,  Ch.  J. :  A  "  public  place  "  within  the  Act,  seems  to  be  a 
place  where  the  public  in  fact  go,  where  the  protection  provided  by 
the  Act  is  required  for  the  convenience  of  the  public.) 

The  affidavits,  even  if  that  were  the  meaning,  do  not  show  that  the 
South  Sands  is,  in  fact,  a  public  place ;  only  that  several  public 
streets  terminate  or  abut  thereon. 

(Jervis,  Ch.  J. :  It  is  sworn  on  the  one  side,  and  not  denied  on 
the  other,  that  the  South  Sands  between  high  and  low-water 
mark  are  within  the  township  of  Scarborough.  The  Act  speaks  of 
''  public  places : "  and  certainly  public  convenience  requires  us 
rather  to  lean  in  favour  of  holding  it  to  be  within  the  jurisdiction 
of  the  Commissioners.) 

But,  it  must  not  only  be  a  "  public  place,"  but  one  "  made  or  built," 
or  **  laid  out  and  made," — of  a  particular  kind. 

(Jervis,  Ch.  J. :  The  statute,  I  think,  could  not  intend  that  a 
place  should  not  be  a  '^  public  place  "  unless  artificially  constructed. 

Maule,  J. :  Suppose  the  sands  existed  in  their  original  state  in 
the  possession  of  a  private  individual,  might  they  not  be  said  to  be 
made  a  "  public  place  "  by  being  dedicated  to  the  public  ?) 

The  word  "made,"  construed  by  the  maxim,  Noscitur  a  sociis,  will 
not  bear  that  construction.  Again,  it  appears  that  the  sands  in 
question  are  the  property  of  the  lord  of  the  manor,  whose  rights  are 
expressly  saved  by  the  91st  *section  of  the  Act.  [  ^764  ] 

(Maule,  J. :  It  seems  that  the  Commissioners  have  actually  taken 
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In  re        posflession  of  the  sands,  by  laying  pipes  therein :  are  we  upon  such 
a  motion  as  this  to  disturb  that  possession  ?) 

It  may  be  that  the  pipes  were  laid  down  with  the  consent  of  the 
lord.  In  Lover idge  v,  Hodgson  (l), — a  case  not  unlike  this, — it  was 
held,  that  the  57  Geo.  HI.  c.  xxix.,  did  not  give  the  Commissioners 
authority  to  take  under  their  jurisdiction,  or  to  make  a  rate  for 
lighting  and  watching,  the  foot-paths  on  the  side  of  the  turnpike- 
roads  within  the  jurisdiction  of  the  Act. 

(Maule,  J. :  It  is  somewhat  remarkable  that  the  Act  makes  no 
mention  of  the  sands. 

Crbsswell,  J. :  The  18th  section  (2)  tends  to  show  that  "  place  " 
was  not  meant  to  be  confined  to  places  having  houses  on  either 
side.) 

The  case  of  Blundell  v.  Catterall  shows  that  the  circumstance  of  the 
public  in  point  of  fact  resorting  to  the  sands  does  not  make  it  a 
"  public  place  "  within  the  meaning  of  the  Act.  Lastly,  the  learned 
Serjeant  prayed  to  be  allowed  to  declare  in  prohibition,  to  try  the 
fact  of  the  locus  in  qxio  being  a  public  place. 

L  755  ]       Jbrvis,  Ch.  J. : 

I  think,  upon  the  materials  which  are  before  us,  we  are  bound  to 
discharge  this  rule.  There  is  no  affidavit  that  the  place  where 
Birch  committed  the  alleged  obstruction,  was  not  in  fact  a  public 
place.  Birch's  affidavit  only  states,  that  the  South  Sands  were 
part  of  the  manor  of  Scarborough,  and  were  not  "  a  street,  lane, 
alley,  or  public  place  or  public  passage  in  the  township  of  Scar- 
borough, within  the  meaning  of  the  Act  of  Parliament,  and  was  not, 

(1)  2  B.  &  Ad.  602.  powered,  from  time  to  time,  by  writiDg 

(2)  Which  enacts,  "  that,  when  any  under  their  hands,  to  dechire  the  same 
new  street  shall  be  laid  out  and  made  to  be  public  highways ;  and,  from  and 
in  the  said  township  of  Scarborough  after  such  declaration  made,  such  new 
(such  streets  being  thoroughfares],  and  streets  and  ways  as  aforesaid,  and 
shall  be  well  and  sufficiently  flagged  every  of  them,  shall  be  deemed  and 
and  paved  with  good  and  substantial  taken  to  be  public  highways  to  all 
sea  cobbles,  and  put  in  good  order  and  intents  and  purposes,  and  be  repaired 
repair,  to  the  satisfaction  of  the  said  and  kept  in  repair  by  the  said  Com- 
Commissioners,  then,  on  application  of  missioners  as  the  other  parts  of  the 
the  owner  or  owners  of  the  soil,  or  of  streets,  lanes,  alleys,  and  public 
the  owner  or  owners  of  the  adjoining  passages,  except  as  hereinbefore  ex- 
houses  of  such  streets,  or  a  majority  cepted,  within  the  said  township,  are  by 
of  them,  it  shall  be  lawful  for  the  this  Act  directed  to  be  managed  and 
said  Commissioners,  and  they  are  im-  governed." 
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as  he  was  advised  and  believed,  within  the  jurisdiction  of  the  said  in  re 
Commissioners."  On  the  other  hand,  it  is  sworn  that  the  Commis-  ^^^^ch. 
sioners  have  always  exercised  control  over  it,  and  assumed  it  to 
be  within  their  jurisdiction  ;  and  their  whole  conduct  with  respect 
to  it  shows  that  they  were  acting  under  the  bond  fide  belief  that  it 
was  within  their  jurisdiction.  To  say  the  least,  it  is  matter  of  very 
considerable  doubt  upon  the  construction  of  the  Act  of  Parliament, 
whether  they  have  jurisdiction  or  not.  Now,  a  prohibition  is  not  a 
matter  of  absolute  right :  the  party  asking  for  it  is  bound  to  make 
out  a  clear  case.  If  he  can  show  that  the  Commissioners  have  acted 
beyond  their  jurisdiction,  the  applicant  has  his  remedy  by  action. 
Not  being  satisfied  that  he  is  entitled  to  have  this  rule  made  abso- 
lute, we  can  only  discharge  it. 

Maulb,  J. : 

I  also  think  this  rule  should  be  discharged.  The  case  is  by  no 
means  free  from  difficulty  upon  the  construction  of  the  Act.  The 
Commissioners,  however,  have,  it  seems,  acted  upon  the  assumption 
that  they  had  jurisdiction  over  the  South  Sands  as  over  any  other 
street  or  public  passage  or  place  wiihin  the  township ;  and  nobody 
suggests  that  what  they  have  done  has  ever  been  the  subject  of 
complaint.  They  have  expended  a  large  sum  of  money  in  the 
exercise  of  the  powers  of  draining  given  to  them  by  the  Act,  in 
carrying  tubes  for  that  purpose  under  and  through  the  sands  in 
question,  and  which  sum  has  been  raised  by  means  of  *rates  which  [  *756  ] 
nobody  seems  to  have  objected  to.  Under  these  circumstances,  I 
do  not  think  we  are  properly  called  upon  to  stop  these  proceedings 
by  issuing  a  prohibition.  The  applicant  may  try  the  question  of 
jurisdiction  more  rapidly,  and  probably  more  cheaply,  by  an  action. 
For  these  reasons,  I  concur  with  my  Lord  in  thinking  that  this  rule 
should  be  discharged. 

Crbsswbll,  J. : 

I  am  of  the  same  opinion.  We  are  not  bound  to  grant  a  prohibi- 
tion ex  debito  justitue^  nor  unless  we  are  clearly  satisfied  that  the 
inferior  jurisdiction  is  about  to  exceed  its  powers.  I  admit  that  the 
construction  of  this  Act  is  by  no  means  free  from  doubt.  My 
brother  Atkinson  says,  amongst  other  things,  that,  though  the 
public  used  the  sands,  they  did  not  use  them  of  right,  and  therefore 
they  are  not  a  "  public  place  "  within  the  meaning  of  the  Act  of 
Parliament.  I  think  his  construction  on  this  point  is  not  correct. 
The  Metropolitan  Police  Act,  3  &  4  Vict.  c.  84,  authorises  a  police 
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In  re  constable  to  take  into  cnstody  persons  furiously  riding  or  driving  in 
any  highway  or  public  thoroughfare  or  place.  Suppose  the  ofifence 
to  be  committed  in  Hyde  Park,  could  it  be  said  not  to  have  been 
committed  in  a  public  place,  because  Hyde  Park  is  not  for  all  pur- 
poses a  public  place  ?  The  affidavit  upon  which  this  motion  was 
founded,  does  not  state  that  the  place  in  question  was  not  in  fact  a 
public  place,  but  that  it  was  not  "  a  street,  lane,  alley,  or  public 
place,  or  public  passage  in  the  township  of  Scarborough,  within  the 
meaning  of  the  said  Act,"  and  was  not,  as  the  deponent  was 
informed  and  believed,  within  the  jurisdiction  of  the  Commissioners. 
And  then  it  goes  on  to  state  something  which  is  inconsistent  with 
that,  viz.  that  the  deponent  had,  in  common  with  many  other 
inhabitants  of  Scarborough,  always  pursued  his  calling  of  a  dealer 
in  shells  and  pebbles  on  the  said  part  of  the  said  sands,  until 
[  •TS?  ]  October  in  last  year,  without  complaint  or  molestation,  *and  had 
alwajs  done  so  openly  and  without  leave  of  any  one,  and  as  of 
right,  as  he  believed.  If  they  were  there  as  of  right,  the  applicant 
cannot  consistently  contend  that  it  is  not  a  public  place.  For 
these  and  the  reasons  given  by  my  Lord  and  my  brother  Maule,  I 
concur  with  them  in  thinking  that  the  remedy  by  action  is  the 
better  course. 


Jan,  29. 


Rvle  discharged. 


1865.  SIMPSON  V.   SADD. 

Jan,  31. 

[Obsolete  practice.] 


(15  C.  B.  757—760.) 


1865.  In  re  TIEENEY. 

(16  0.  B.  761—762.) 

[Interlineation  in  jurat  of  affidavit  of  verification  of  acknowledgment  of 
married  woman.  See  45  &  46  Vict.  c.  39,  s.  39;  and  as  to  interlineations  in 
affidavits  generally,  Order  XXXVIH.,  r.  12.] 


1855.  In  re   CLERICETTI. 

Jan.  29.  (15  0.  B.  762—766.) 

Where  an  acknowledgment  of  a  married  woman,  under  the  3  &  4 
Will.  IV.  c.  74,  was  taken  at  Milan,  the  Court  dlowed  a  certified  copy  of 
an  Act  of  the  Imperial  Royal  Civil  Tribunal  of  that  city  to  be  received 
and  filed  in  lieu  of  the  affidavit  verifying  the  certificate  of  the  Commis- 
sioners,— ^upon  the  production  of  an  affidavit  from  a  competent  party, 
showing,  that,  by  the  law  of  that  country,  depositions  on  oath  are  always 
deposited  amongst  the  records  of  the  Court,  and  office  or  certified  copies 
only  delivered  out  to  the  parties. 

[The  affidavit  of  verification  is  no  longer  required :  45  &  46  Vict  c.  39,  s.  7.] 


VOL.  c]  1855.     C.  P.    15  C.  B.  767—774.  585 

In  re  "WAKNE.  issb. 

Jan,  24. 
(15  C.  B.  767—774.)  _  * 

An  acknowledgment  of  a  deed  by  a  martied  woman,  under  the  3  &  4 
Will.  IV.  c.  74,  was  taken  in  the  year  1842,  and  the  certificate  and  memo- 
randum thereof  duly  signed  by  the  Commissioners ;  but,  hy  some  inadvei*t- 
ence  on  the  part  of  the  solicitor  employed  in  the  tmnsaction,  there  was  no 
affidavit  of  verification,  and  the  documents  were  not  filed : 

After  the  lapse  of  thirteen  years,  the  Court  allowed  the  certificate  to  be 
received  and  filed,  upon  an  affidavit  by  the  surviving  Commissioner,  stating 
that  it  had  always  been  his  practice,  and,  as  he  believed,  that  of  his 
co-Commissioner,  to  make  all  requisite  inquiries  of  the  married  woman 
before  taking  her  acknowledgment,  and  that,  from  the  circumstance  of  his 
having  signed  the  certificate  and  memorandum,  he  verily  believed  that  all 
proper  inquiries  had  been  made  on  this  occasion,  though,  from  the  lapse  of 
time,  he  was  unable  positively  to  state  what  the  answers  were. 

[Followed,  Re  ChMer  (ISII)  47  L.  J.  C.  P.  380.  As  the  affidavit  of  verification 
is  not  now  required  (45  &  46  Vict.  c.  39,  s.  7),  the  case  is  practically  obsolete, 
and  it  seems  to  be  sufficient  to  keep  the  head-note.] 


HERNAMANN  v.  BARBER.  1855. 

(15  C.  B.  774—777  ;  S.  C.  3  C.  L.  R.  239.)  Janjl. 


[Practice — Costs  on  discontinuance.] 


MILNE  V.  MARWOOD.  isss. 

(16  C.  B.  778-783;  S.  C.  24  L.  J.  C.  P.  36.)  Jan^l. 

Upon  a  negotiation  for  the  sale  of  a  ship,  B.,  the  seller,  I'epresented  to 
A.,  the  buyer,  that  she  was,  so  far  as  he  knew,  as  sound  as  a  ship  of  her 
age  usually  was.  Upon  the  faith  of  this  representation,  A.  agreed  to 
purchase  the  ship,  and  proceeded  to  make  alterations  in  her  to  fit  her  for  a 
voyage  to  Australia,  for  which  A.  at  the  time  of  the  contract  knew  she  was 
intended.  The  register  proving  defective,  A  afterwards  repudiated  the 
bargain,  and,  upon  a  suggestion  that  the  representation  of  B.  as  to  the 
ship's  soundness  was  false,  brought  an  action  against  him,  charging  him 
witii  a  false  and  fraudulent  representation  with  a  view  to  induce  A.,  and 
whereby  A.  was  induced,  to  expend  moneys  on  the  ship,  which  but  for  such 
false  and  fraudulent  representation  he  would  not  have  done. 

At  the  trial,  the  Judge  told  the  jury,  that,  to  sustain  the  action,  the 
plaintiff  must  prove, — that  the  defendant  made  the  representation  alleged, — 
that  it  was  false, — that  the  defendant  knew  it  to  be  false,— and  that  damage 
had  resulted  to  the  plaintiff.  The  jury  returned  the  following  verdict, — 
''We  find  for  the  plaiutiff,  but  acquit  the  defendant  of  any  fraudulent 
intention :  "  Held,  that,  upon  this  finding,  the  verdict  was  properly  entered 
for  the  plaintiff. 

QuoBre^  whether  the  plaintiff  could  recover  as  damages  the  amount 
expended  by  him  in  repairing  the  ship  ? 

[Rule  for  new  trial  on  the  first  ground  refused,  Maule,  J.  saying  **  I  think 
it  is  quite  clear  that  the  jury  meant  to  find  a  veitlict  for  the  plaintiffs  ;  but  they 
thought  fit  to  add  something  to  make  it  go  down  easily  with  the  defendant:*."] 
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1856.  BENGE  V.  MARY  SWATNE. 

Jan,  31. 
(15  C.  B.  784—793;  S.  0.  2  C.  L.  R.  1382;  23  L.  J.  C.  P.  182.) 

[Costs  payable  by  plaintiff  discontinuing  under  Common  Law  Procedure  Act,] 


i85o.  In  re  OLLEETON. 

(15  C.  B.  796—809.) 

[Acknowledgment  of   married  woman  —  Interest  of    Commissioner.      See 
Conveyancing  Act,  1882,  s.  7.] 


IN   THE  EXCHEQUER   CHAMBER. 

♦— 

1853.  The  south-eastern  RAILWAY   COMPANY  v. 

^±^-  RICHARDSON. 

(13  C.  B.  810—821  ;  S.  0.  21  L.  J.  C.  P.  122;  16  Jur.  151.) 
[See  87  B.  E.  622.] 

♦ 

1865.  COOPER  V.   PARKER. 

Feb.  1. 

(15  C.  B.  822-828  ;  S.  C.  3  C.  L.  B.  710 ;  24  L.  J.  C.  P.  68  ;    1  Jur.  N.  S.  281  ; 

[  822  ]  3  W.  R.  245.) 

Payment  of  a  smaller  sum,  with  an  agreement  to  abandon  a  defence  and 
pay  costs,  may  be  pleaded  in  satisfaction  of  a  larger  demand,  wlietlier 
liquidated  or  unliquidated. 

To  debt  for  work  and  labour,  money  lent,  &c.,  the  defendant  pleaded, 
that,  after  the  accniing  and  during  the  siibsistence  of  the  causes  of  action, 
and  before  suit,  the  plaintiff  levied  a  plaint  in  a  certain  county  court  to 
recover  50/.  claimed  to  be  due  to  liim  from  the  defendant  for  money  lent, 
&c.;  that  the  defendant  defended  himself  against  the  said  plaint,  and, 
being  an  infant  at  the  time  of  the  accruing  of  the  causes  of  action  for 
which  the  plaint  was  levied,  gave  notice  of  a  defence  on  that  gi-ound  ;  that, 
before  trial,  and  before  the  commencement  of  this  suit,  it  was  agreed 
between  the  plaintiff  and  defendant  that  the  defendant  should  pay  the 
plaintiff  30/.,  and  the  costs  of  the  plaint,  and  that  the  plaintiff  should 
accept  the  said  sum  of  30/.,  and  the  performance  by  the  defendant  of  the 
agreement  in  this  plea  mentioned,  respectively,  in  full  satisfaction  and 
discharge  of  the  causes  of  action,  &c. ;  and  that  the  30/.  was  paid  to  and 
received  by  the  plaintiff,  and  the  costs  of  the  plaint  paid  by  the  defendant, 
&c. :  Held, — by  the  Exchequer  Chamber,  affirming  the  judgment  of  the 
Court  of  Common  Pleas, — that,  assuming  the  claim  in  the  county  court  to 
have  been  for  a  liquidated  demand,  the  plea  was  a  good  plea  of  satisfaction. 

Upon  the  argument  of  a  writ  of  error  on  the  ground  that  a  plea  which 
has  been  found  for  the  defendant  is  bad  in  law,  it  is  no  ground  for  a  venire 
de  noi*o,  that  the  finding  upon  that  plea  is  inconsistent  with  the  finding  on 
another  issue. 

This  was  an  action  of  debt  for  work  and  labour  as  an  attorney 
and  solicitor,  for  money  lent,  money  paid,  and  money  found  due 
upon  an  account  stated. 
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The  defendant  pleaded,— first,  Never  indebted,— secondly,  pay-       cooper 
ment, — thirdly,  that  the  alleged  cause  of  action  did  not  accrue      parker. 
within  six  years  before  this  suit;, — fourthly,  that,  at  the  time  of  the* 
making  of  the  said  contracts  and  of  the  accruing  of  the  claim  in 
the  declaration  mentioned,  he  the  defendant  was  an  infant  within 
the  age  of  twenty-one  years, — 

Fifthly,  that,  after  tbe  accruing  of  the  supposed  causes  of  action 
in  the  declaration  mentioned,  and  whilst  the  same  were  subsisting, 
and  before  the  commencement  of  this  suit,  the  plaintiff  levied  his 
plaint  against  the  defendant  in  the  county  court  of  Cheshire  holden 
at  Congleton,  then  having  jurisdiction  in  that  behalf,  to  recover  the 
sum  of  501  then  claimed  by  the  plaintiff  to  be  due  from  the  defen- 
dant to  the  plaintiff,  to  wit,  for  money  lent,  and  money  paid  by  the 
plaintiff  for  the  use  of  the  defendant  at  his  request,  and  for  interest 
thereon  from  the  14th  of  May,  1846,  and  also  to  recover  the  same 
on  an  account  stated ;  and  the  defendant  then  *defended  himself      f  *823  ] 
against  the  said  plaint,  and,  being  then  and  at  the  time  of  the 
accruing  of  the  said  supposed  causes  of  action  for  which  the  said 
plaint  was  levied  as  aforesaid  an  infant  under  the  age  of  twenty-one 
years,  gave  due  notice  in  the  said  suit  in  the  said  county  court  that 
he  should  defend  himself  against  the  said  plaint  on  the  ground  of 
infancy ;  and  thereupon,  and  before  any  trial  had  of  the  said  suit 
in  the  said  county  court,  and  before  the  commencement  of  this  suit, 
it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  that 
the  defendant  should  pay  to  the  plaintiff  the  sum  of  30i.,  and  that 
the  defendant  should  pay  the  costs  of  the  plaintiff  by  him  incurred 
in  the  said  plaint,  and  the  defendant  should  make  such  last-men- 
tioned payments  respectively,  and  the  plaintiff  should  accept  and 
receive  the  said  sum  of  SOL  and  the  performance  by  the  defendant 
of  the  agreement  in  this  plea  mentioned,  respectively,  in  full  satis- 
faction and  discharge,  as  well  of  the  supposed  causes  of  action  for 
which  the  said  plaint  was  so  levied  as  aforesaid,  as  of  all  causes  of 
action  whatsoever  which  the  plaintiff  then  had  against  the  defen- 
dant:   That  afterwards,  and  before  this  suit,  in  pursuance  and 
performance  of  the  said  agreement  in  this  plea  mentioned,  he  the 
defendant  then  paid  to  the  plaintiff  the  said  sum  of  SO/.,  and  then 
paid  the  costs  of  the  plaintiff  by  him  incurred  in  the  said  plaint, 
and  the  plaintiff  then  accepted  and  received  from  the  defendant  the 
said  sum  of  802.,  and  the  performance  by  the  defendant  of  the 
agreement  in  this  plea  mentioned,  respectively,  in  full  satisfaction 
and  discharge,  as  well  of  the  supposed  causes  of  action  for  which 
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Cooper      the  said  plaint  was  levied  as  aforesaid,  as  of  all  causes  of  action 
Parker       whatsoever  which  the  plaintifif  then  had  against  the  defendant. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  fifth 
pleas,  and  also  on  the  fourth  plea  so  far  as  the  same  related  to  the 
[  '824  ]  claim  for  money  lent  and  for  money  *found  to  be  due  upon  accounts 
stated ;  and,  as  to  the  said  fourth  plea,  so  far  as  the  same  related 
to  the  residue  of  the  declaration,  that  the  work  and  labour  per- 
formed and  bestowed,  was  work  and  labour  necessary  for  and  suit- 
able to  the  then  estate,  degree,  and  condition  of  the  defendant,  and 
that  the  money  paid  and  advanced  was  necessarily  paid  and  advanced 
for  necessaries  for  and  suitable  to  the  then  estate,  degree,  and 
condition  of  the  defendant.    Issue  thereon. 

The  cause  was  tried  before  Lord  Campbell,  at  the  Chester  Summer 
Assizes,  in  1858,  when  a  verdict  was  found  for  the  plaintiff  on  the 
first  four  issues,  and  for  the  defendant  on  the  fifth.  The  plaintiff 
afterwards  moved  for  judgment  non  obstante  veredicto  on  the  fifth 
issue,  but  the  rule  was  refused  (i). 

A  writ  of  error  having  been  brought  upon  this  judgment,  the 
case  now  came  on  for  argument,  before  Parke,  B.,  Alderson,  B., 
Coleridge,  J.,  Erie,  J.,  Piatt,  B.,  Martin,  B.,  and  Crompton,  J. 

Willes,  for  the  plaintiff  in  error : 

There  is  a  material  inconsistency  upon  this  record,  which  will 
entitle  the  plaintiff  to  a  venire  de  novo,  even  if  the  Court  should 
hold  the  fifth  plea  to  be  a  good  one, — the  jury  finding,  on  the 
fourth  plea,  that  the  defendant  was  not  an  infant  at  the  time  of 
the  accruing  of  the  causes  of  action,  and,  for  the  purposes  of  the 
fifth  plea,  finding  that  he  was  an  infant. 

(Parke,  B.  :  You  ask  for  judgment  non  ohstunte  veredicto.  We 
are  dealing  only  with  the  fifth  plea.  But,  assuming  that  the  defen- 
dant was  not  an  infant,  the  plea  is  a  perfectly  good  plea.) 

It  is  submitted  that  the  plea  is  a  bad  plea,  and  that  the  plaintiff  is 
either  entitled  to  judgment  non  obstante  veredicto  or  to  a  venire  de 
novo.  The  Court  below,  without  giving  any  reasons  for  their 
judgment,  decided  that  the  averment  of  infancy  was  an  immaterial 
[  •826  ]  averment,  and  that  *the  plea  afforded  a  good  defence.  The  plaintiff 
having  a  good  cause  of  action  for  a  pecuniary  demand,  that  cause 
of  action  cannot  be  satisfied  by  any  money  payment  short  of  the 
full  amount. 

(1)  98  R.  B.  566  (14  C.  B.  118). 
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(Parke,  B.  :  That  doctrine  applies  only  to  a  certain  ascertained       coopeb 
debt.     In  Down  v.  Hatcher  {!),  the  distinction  between  an  ascer-      pabkeb. 
tained  and  liquidated  demand,  and  one  which  is  unliquidated,  did 
not  attract  attention.    It  has  always  seemed  to  me  that  the  case 
was  questionable  on  that  account.    To  make  this  plea  bad,  the 
plaintiff  should  have  replied  that  it  was  an  ascertained  demand.) 

It  lies  on  the  defendant  to  show  that  the  demand  is  unliquidated, 
and  not  upon  the  plaintiff  to  reply  it.  Dotvn  v.  Hatcher  has  con- 
stantly been  acted  upon,  and  it  cannot  be  disregarded  without 
overturning  Cumber  y.  Wane  (2),  Fitch  y.  Sutton  {3),  skud  numerous 
other  authorities  (4).  Another  rule  is,  that  the  satisfaction  must 
appear  upon  the  record  to  be  reasonable. 

(Coleridge,  J. :  Is  not  the  rale,  that  it  must  not  appear  to  be 
unreasonable?  Pratt,  Ch.  J.,  says,  in  Cumber  y.  Wane,  "It  must 
appear  to  the  Court  to  be  a  reasonable  satisfaction ;  or  at  least 
the  contrary  must  not  appear."  Cumber  v.  Wane  is  very  much 
qualified  by  the  Court  of  Exchequer  in  Sibree  v.  2'ripp  (5).) 

In  Sibi'ee  v.  Tripp,  it  was  held  that  the  acceptance  of  a  negotiable 
security  may  in  law  be  a  satisfaction  of  a  debt  of  a  greater  amount. 

(Alderson,  B.  :  You  may  give  a  negotiable  note  in  satisfaction  of 
an  unliquidated  debt  or  demand  of  a  greater  amount,  but  you 
cannot  give  money !) 

In  Sibree  v.  I'rijrp,  Mr.  Baron  Alderson  observes  that  a  man  may 
give  in  satisfaction  of  a  debt  of  1001.  a  horse  of  the  value  of  5Z.,  but 
not  5/."  In  Mitchell  v.  Cragg  (g),  to  a  declaration  against  the 
acceptor  of  a  bill  of  *exchange  for  16i.  12«.,  drawn  by  F.  and  G.,  and  [  •826  ] 
indorsed  by  them  to  the  plaintiff,  the  defendant  pleaded, — first, 
that,  after  the  bill  became  due,  F.  and  6.,  being  then  the  holders, 
applied  to  the  defendant  for  payment  of  the  bill ;  that  the  defendant 
paid  them  71.  28.,  which,  together  with  the  price  of  a  horse  which 
the  defendant  had  sold  to  F.  and  6.,  and  the  price  of  which  it  was 
agreed  between  them  should  be  set  off  and  allowed  against  the  defen- 
dant's acceptance,  F.  and  6.  accepted  in  satisfaction  and  discharge 
of  the  bill ;    and  that  the  bill  was  not   indorsed  to  the  plaintiff 

(1)  50  R  R.  359  (10  Ad.  &  El.  121 ;  (4)  See  the  notes  to  Cinnhery.  Wanfy 
2  Per.  &  D.  292).                                           1  Sm.  L.  C.  14«. 

(2)  1  Str.  426.  (5)  71  R.  R.  545  (15  M.  &  W.  23). 

(3)  5  East,  230.  (6)  10  M.  &  W.  367. 
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cooPKB      until  after  the  said  satisfaction  and  discbarge,  and  after  it  became 
Parkek.      ^^6> — secondly,   that  before   the  bill   came  into    the    possession 
of  the  plaintiff,  it  Mas  indorsed  in  blank  by  F.  and  G.  to  G.  &  Co.  ; 
that,  after  it  became  due,  it  being  then  in  the  hands  of  C.  &  C!o., 
F.  and  G.  gave  G.  &  Go.  another  bill,  accepted  by  them,  for  the  same 
amount,  which  G.  &  Go.  received  on  account  of  the  first-mentioned 
bill,  and  which  was  paid  by  F.  and  G.  at  maturity  ;  that,  after  the 
second  bill  was  so  given,  the  defendant  paid  to  F.  and  G.  7L  2«., 
which  together  with  the  price  and  value  of  a  horse  which  the  defen- 
dant had  sold  to  F.  and  G.,  and  the  price  of  which  it  was  agreed 
between  them  should  be  set  off  against  the  defendant's  acceptance, 
F.  and  G.  accepted  in  satisfaction  and  discharge  of  the  bill ;  that,  at 
the  time  of  the  giving  of  the  second  bill  by  F.  and  G.  as  aforesaid, 
and  at  the  time  of  the  said  settlement  between  the  defendant  and 
F.  and  G.,  the  bill  in  the  declaration  mentioned  remained  in  the 
hands  of  G.  &  Go.,  and  was  not  indorsed  to  the  plaintiff  until  after 
the  giving  of  the  second  bill  by  F.  and  G.,  nor  until  after  it  became 
due.    It  was  held,  that  the  pleas  were  bad  in  substance,  because  they 
did  not  show  that  the  sum  paid  by  the  defendant,  together  with  the 
price  of  the  horse,  equalled  the  amount  of  the  bill  of  exchange, — 
Parke,  B.,  saying :    "  It  is  left  uncertain  whether  the  horse  was 
[  •827  ]       *sold  for  a  fixed  price,  or  upon  a  quantum  valchat.     It  is  consistent 
with  the  statements  in  the  pleas,  that  the  horse  was  sold  for  51, :  if 
that  was  the  case,  that  sum,  together  with  the  7/.  2«.,  would  not  equal 
the  amount  of  the  bill,  and  consequently  would  not  be  any  satisfac- 
tion." That  case  shows  that  the  mere  introduction  of  another  matter 
the  value  of  which  is  uncertain,  does  not  amount  to  satisfaction. 

(Parke,  B.  :  I  cannot  see  why  this  is  not  a  good  plea.  The  value 
of  the  defendant's  giving  up  the  question  in  the  action  in  the  county 
court  cannot  be  ascertained.  In  dealing  with  a  plea  of  this  sort, 
the  Gourt  does  not  enter  into  a  consideration  of  the  value  of  the 
satisfaction,  if  the  plaintiif  agrees  to  accept  it.  The  advantage  to 
the  plaintiif  of  the  defendant's  giving  up  the  plea  of  infancy  in  the 
county  court,  though  an  untrue  one,  might  be  great.) 

It  is  material  that  one  should  know  the  true  value  of  Down  v. 
Hatcher. 

(Parke,  B.  :  Assuming  this  to  be  a  liquidated  demand^  is  the 
plea  bad?) 

Supposing  this  were  an  action  for  a  liquidated  demand  of  i5l.,  the 
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plea  shows  no  answer.  The  plea  amounts  to  this, — that  452.  being  coopeb 
due  at  the  time,  an  action  is  brought  against  the  defendant  in  the  parker. 
county  court  for  502.,  and  in  that  action  the  defendant  pleaded 
infancy  at  the  time  the  cause  of  action  arose,  and  that,  before  trial, 
it  was  agreed  between  the  plaintiff  and  defendant,  that  the  latter 
should  pay  the  former  30/.  and  the  costs  incurred  in  the  county 
court,  and  that  the  plaintiff  should  receive  the  SOL  and  the  per- 
formance of  the  defendant's  agreement  in  satisfaction  of  the  causes 
of  action,  and  that  the  30J.  and  costs  were  accordingly  paid.  Every- 
thing done  in  the  county  court  sounds  in  a  money  payment. 

(Parkhi,  B.  :  The  defendant  gives  up  the  plea  of  infancy,  and  the 
chance  of  the  plaintiff's  failing  to  recover  in  the  county  court.) 

There  is  nothing  said  about  the  withdrawal  of  the  plea  of  infancy ; 
nor   is   there   any  allegation  that  the  *costs  in  the  county  court       [  ♦828  ] 
equalled  the  difference  between  30/.  and  45/.      All  that  the  plea 
shows,  is,  that  the  defendant  avoids  the  payment  of  the  45/.  by  the 
payment  of  30/.  and  an  uncertain  amount  of  costs. 

Welsby,  for  the  defendant,  was  not  called  upon. 

Parke,  B.  : 

The  fifth  plea  is  clearly  a  good  plea  of  accord  and  satisfaction. 
The  decision  of  the  Court  of  Common  Pleas  was  quite  right.  When- 
ever the  question  may  arise  as  to  whether  or  not  Down  v.  Hatcher 
is  good  law,  I  should  have  a  great  deal  to  say  against  it :  but,  this 
being  a  good  plea  of  satisfaction,  assuming  the  demand  to  be 
liquidated,  it  is  unnecessary  to  say  anything  about  that  case.  The 
plaintiff,  besides  the  30/.,  gets  rid  of  the  plea  of  infancy,  and  also 
gets  what  it  was  before  uncertain  whether  he  would  get,  viz.  the 
costs.  It  seems  to  me  that  that  is  a  perfectly  good  satisfaction. 
The  Court  cannot  enter  into  a  consideration  of  the  value  of  the 
satisfaction,  which  upon  the  face  of  it  is  uncertain. 

Martin,  B.  : 

I  shall  always  be  ready  to  concur  in  such  a  judgment  as  tends  to 
allow  parties  to  contract  for  themselves  what  engagements  they 
please. 

Alderson,  B.  : 

I  entu'ely  concur  in  the  soundness  of  that  principle. 

The  rest  of  the  Court  concurring, 

Judammtfor  the  defendant. 
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[  2  ]  (16  0.  B.  2^13  ;  S.  C.  24  L.  J.  C.  P.  140.) 

By  a  contract  made  between  the  Eastern  Counties  Railway  Company  and 
the  defendants,  it  was,  amongst  other  things,  provided,  that  the  defendants 
should  Bupply  and  the  Company  should  purchase,  subject  to  the  terms  and 
to  the  extent  thereinafter  mentioned,  all  the  coke  that  should  be  required 
by  the  Company  for  working  their  railways  between  London  and  Cam- 
bridge and  London  and  Colchester.  By  the  fourth  clause,  the  Company 
engaged  to  take  from  the  defendants  550  tons  and  100  tons  of  coke  weekly 
during  the  period  of  seventeen  years ;  and  they  further  agreed,  that,  if 
they  should  require  more  than  those  quantities  for  the  working  of  their 
railways,  they  would  take  the  same  from  the  defendants, — with  a  proviso, 
that,  if  they  should  require  less  than  the  stipulated  qiiantities,  the  supply 
should  be  reduced  accordingly,  upon  their  giving  the  defendants  three 
months'  notice.  And,  by  the  eleventh  clause,  the  Company  engaged,  that, 
'*  so  long  as  the  defendants  should  punctually  and  duly  supply  the  said  coke, 
and  so  long  as  the  same  should  be  of  the  best  quality,  they  would  abstain 
from  making  purchases  of  coke  for  their  lines  of  railway  aforesaid,  from 
any  other  persons : " 

Held,  that  the  readiness  and  willingness  of  the  Company  to  take  from 
the  defendants  all  the  coke  they  required  for  the  purpose  of  their  railways, 
was  not  a  condition  precedent  to  their  right  to  insist  upon  being  supplied 
with  the  quantities  expressly  stipulated  for ;  and,  consequently,  that  the 
fact  of  the  Company  having  bought  coke  from  other  persons  afforded  no 
answer  to  an  action  by  them  against  the  defendants  for  a  failure  to  deliver 
the  quantities  contracted  for. 

This  was  an  action  for  the  breach  of  a  contract,  under  seal,  for 
the  supply  of  coke  to  the  plaintiffs. 

The  declaration  stated,  that  an  indenture  was  made  between  the 
plaintiffs  of  the  first  part  and  the  defendants  of  the  second  part,  to 
the  tenor  and  effect  as  in  the  words  and  figures  following,  that  is 
to  say,  "  This  indenture,  made  the  13th  day  of  December,  1849, 
between  the  within-named  Eastern  Counties  Railway  Company  of 
the  first  part,  and  the  within-named  Nicholas  "Wood,  Henry  Morton, 
and  Balph  Park  Philipson,  of  the  second  part :  Whereas,  it  has  been 
agreed  between  the  said  parties  hereto  that  the  several  clauses,  stipu- 
lations, and  agreements  contained  in  the  within-written  indenture, 
and  also  in  certain  supplemental  articles  of  agreement  made  between 
the  said  parties  hereto,  dated  the  6th  of  January,  1849,  relating 
to  the  supply  of  coke  by  the  said  parties  of  the  second  part  to  the 
said  Company,  shall  henceforth  be  entirely  at  an  end  and  cancelled ; 
and  that  certain  new  stipulations  shall  be  entered  into  between  the 
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said  parties  hereto  as  hereinafter  ^contained :  Now,  these  presents 
witness,  that  the  said  Eastern  Counties  Bailway  Company,  and  the 
said  Nicholas  Wood,  Henry  Morton,  and  Ralph  Park  Philipson,  do 
covenant  and  agree  each  with  the  other  of  them,  and  as  binding 
their  successors,  executors,   administrators,  and   assigns, — ^First, 
that  the  payment  by  the  Company  for  coke  supplied  up  to  the  1st 
of  April,  1847,  shall  be  stated  and  considered  as  settled, — Secondly, 
that  the  accounts  now  remaining  unsettled  between  the  said  parties 
hereto  for  coke  supplied  to  the  said  Bailway  Company  from  the  1st 
of  April,  1847,  to  the  Ist  of  April,  1849,  shall  be  forthwith  settled 
by  the  said  Nicholas  Wood    and  partners  charging  and  being 
allowed  for  all  coke  so  supplied  at  Blackwall  or  Colchester  station 
25s.  per  ton  if  delivered  in  bulk  in  waggons,  and  25«.  6d,  per 
ton  if  delivered  in  bags ;  and  the  balance  found  due  to  the  said 
Nicholas  Wood  and  partners   upon   such    settlement   of  account 
relating  exclusively  to  the  supply  of  coke,  and  the  charges  con- 
nected   therewith,    and   the   rents   and   interest  payable  by   the 
said  Nicholas  Wood  &    Co.,  after   making    all   just   allowances 
between  the  said  parties,  having  been  agreed  at    the  sum    of 
S,480{.  48.  9d.,  the  same  shall  be  paid  to  them  in  cash  by  the  said 
Bailway  Company,  upon  the  signing  of  this  agreement,  without 
prejudice  to  any  other  accounts  and  reckonings  (if  any)  between 
the  said  parties  hereto,  not  forming  portion  of  the  accounts  upon 
which  such  balance  has  been  found  due, — Thirdly,  that  the  said 
Nicholas  Wood  and  partners  shall  supply,  and  the  said  Company 
shall  purchase,  subject  to  the  terms,  and  to  the  extent,  hereafter 
mentioned,  all  the  coke  that  shall  be  required  by  the  said  Company 
for  working  the  up  and  down  traffic  of  their  lines  of  railway 
between  London  and  Cambridge  and  London  and  Colchester,  and 
the  branches  running  into  the  said  lines, — such  coke  to  be  of  the 
best  quality,  and  the  supply  thereof  to  take  place  at  Blackwall  and 
♦also  at  Colchester, — Fourthly,  that  the  said  Company  engage, 
subject  to  the  terms  hereafter  mentioned,  and  conditional  there- 
under, to  take,  and  the  said  Nicholas  Wood  and  partners  to  supply, 
hereafter,  for  the  term  of  seventeen  years  from  the  1  st  day  of  April 
last,  550  tons  of  coke  per  week  at  Blackwall,  and  100  tons  per  week 
at  Colchester,   at  the  least.    If  the  Company  should,  however, 
require  more  coke  for  the  said  working  than  those  quantities,  they 
engage,  subject  to  the  terms  hereafter  mentioned,  and  conditional 
thereunder,  to  take  the  same  from  the  said  Nicholas  Wood  and 
partners.    But^  in  the  event  of  the  Company's  consumption  of 
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coke  for  the  said  working  hereafter  being  materially  diminished, 
then  the  said  Company  shall  give  three  months'  notice  to  the  said 
Nicholas  Wood  and  partners  to  diminish  their  supplies  to  certain 
less  quantities  per  week  than  the  said  560  tons  and  100  tons :  and, 
if  the  Company's  consumption  of  coke  for  the  said  working  shall  at 
any  time  hereafter  be  materially  diminished,  then  and  thenceforth 
the  said  Company  shall  not  be  bound  to  take  more  than  the 
diminished  quantities  mentioned  in  the  said  notice,  not  being  less 
than  the  quantity  required  by  the  said  Company  for  the  said 
working, — Fifthly,  that,  the  first  three  years  of  the  said  term,  the 
price  to  be  paid  by  the  said  Company  for  such  coke  of  best  quality, 
shall,  delivered  in  bulk  in  the  waggons,  be  24«.  per  ton  at  Blackwall, 
and  2S«.  per  ton  at  Colchester  station,  with  such  abatement  as 
hereinafter  mentioned, — Sixthly,  that,  from  and  after  the  expiration 
of  such  term  of  three  years,  the  price  of  coke  to  be  supplied  to  the 
said  Company  during  the  then  next  immediately  ensuing  term  of 
three  years,  and  to  be  paid  by  the  said  Company,  shall  be  the 
market  price  for  like  quantities  during  the  month  of  April,  1862,  of 
coke  of  the  best  quality,  to  be  delivered  at  Blackwall  and  Colchester, 
— Seventhly,  that,  in  the  month  of  April  in  the  years  1855,  1858, 
and  1861,  respectively,  the  ^price  of  coke  to  be  supplied  for  such 
term  of  three  years  thence  next  ensuing  respectively,  and  to  be  paid 
by  the  said  Company,  shall  be  in  like  manner  fixed  and  regulated 
by  the  market  prices  for  the  quantities  prevailing  in  each  such 
month,  of  coke  of  the  best  quality,  to  be  delivered  at  Blackwall  and 
Colchester,— Eighthly,  that,  in  the  month  of  April,  1864,  the  price 
of  coke  to  be  supplied  for  the  last  two  years  of  the  said  term  of 
seventeen  years,  and  to  be  paid  by  the  said  Company,  shall  be  in 
like  manner  paid  and  regulated  by  the  market  price  for  like  quan- 
tities prevailing  in  such  month,  of  coke  of  best  quality,  to  be 
delivered  at  Blackwall  and  Colchester, — Ninthly,  that  the  account 
for  the  supplies  of  coke  during  the  said  term  of  seventeen  years 
shall  be  stated  and  settled  monthly ;  and  the  amount  of  the  invoices 
for  coke  delivered,  made  up  according  to  the  said  prices,  and  due 
to  the  said  Nicholas  Wood  and  partners  for  each  month,  shall  be 
paid  in  cash  to  them  on  or  before  the  20th  day  of  the  then  succeed- 
ing month,  subject  to  a  discount  or  abatement  of  2Z.  10s.  per  cent 
in  consideration  of  such  prompt  payment,  but  to  no  other  deduction 
in  the  nature  of  discount ;  but  the  said  Nicholas  Wood  and  partners 
shall  pay,  for  shunting,  a  charge  of  2d.  per  ton,  when  the  same 
shall  be  done  by  the  engines  of  the  said  Company,  and  such  other 
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terminal  charges  as  the  directors  may  require  for  the  ase  of  any 
wharfs  or  sidings  belonging  to  the  said  Company,  which,  not  being 
rented  by  the  said  Nicholas  Wood  and  partners,  may  be  used  by 
them  in  the  course  of  their  business ;  but  such  terminal  charges 
shall  not  exceed  those  made  to  other  persons  for  wharfage  at  the 
said  Company's  wharfs,  or  use  of  their  sidings, — Tenthly,  that,  at 
the  expiration  of  the  contract  for  twelve  months  entered  into  by  the 
said  Eastern  Counties  Bailway  Company  for  the  supply  of  coke 
from  Bitchbush  and  Brancepeth  collieries,  at  Peterborough,  the 
said  Nicholas  Wood  and  partners  shall,  ^subject  to  the  terms  here- 
inafter mentioned,  and  conditional  thereon,  be  at  liberty  to  supply 
the  coke  that  may  be  required  at  that  station,  at  prices  not  exceed- 
ing the  rate  at  which  the  said  Company  can  purchase  or  supply 
themselves,  at  the  said  station,  with  coke  of  a  similar  quality  from 
other  parties, — Eleventhly,  and  the  said  Nicholas  Wood,  Henry 
Morton,  and  Ralph  Park  Philipson  covenant  and  agree  with  the 
said  Company,  as  a  condition -precedent  to  the  said  Company  being 
obliged  to  take  and  receive  the  said  supplies  of  coke,  that  the  same 
shall  always  be  of  the  best  quality ;  and,  in  consideration  of  the 
said  premises,  the  said  Company  engage,  that,  so  long  as  they,  the 
said  Nicholas  Wood,  Henry  Morton,  and  Balph  Park  Philipson 
shall  punctually  and  duly  supply  the  said  coke,  and  so  long  as  the 
same  shall  be  of  the  quality  last  aforesaid,  they  will  abstain  from 
making  purchases  of  coke  for  their  lines  of  railway  aforesaid  from 
any  other  persons.  But  it  is  expressly  agreed  and  understood, 
that,  if  there  be  at  any  time  any  deficiency  or  want  of  punctuality 
in  the  supply  of  the  said  coke,  the  said  Company  may  purchase 
coke  elsewhere,  to  the  extent  that  may  be  requisite,  during  the 
time  of  such  deficiency  or  want  of  punctuality,  and,  to  the 
extent  of  their  purchases,  may  decline  and  refuse  coke  from 
the  said  Nicholas  Wood  and  partners ;  and  so  also,  that,  if  the 
coke  supplied  by  the  said  Nicholas  Wood  and  partners  be  not  of 
the  best  quality  as  aforesaid,  the  said  Company  may  purchase 
coke  elsewhere,  to  the  extent  that  may  be  requisite  to  replace  the 
coke  not  of  the  best  quality  so  supplied  as  aforesaid,  and  be 
requisite  to  prevent  the  said  Company  being  inconvenienced, 
injured,  or  damaged  by  the  continued  supply  of  inferior  coke,  and, 
to  the  extent  of  their  purchases,  may  decline  and  refuse  coke 
from  the  said  Nicholas  Wood  and  partners ;  and  that,  by  so  doing, 
in  either  case,  the  said  Company  shall  not  incur  to  the  said 
♦Nicholas  Wood  and  partners  any  liability,  loss,  costs,  damages, 
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and  expenB68  whatsoever :  and,  in  case  the  said  Nicholas  Wood  and 
partners  shall  by  their  default  in  any  of  the  respects  hereinbefore 
mentioned  compel  the  said  Company  to  obtain  supplies  of  coke 
elsewhere,  they  shall  be  liable  to  pay,  and  shall  pay,  to  the  said 
Company  the  loss  or  extra  price  they  the  said  Company  may  in  each 
case  of  purchase  of  coke  elsewhere  incur  by  having  had  to  purchase 
the  same  at  higher  prices  than  those  which  under  this  agreement 
would,  at  the  times  of   such  purchases,  be  payable  to  the  said 
Nicholas  Wood  and  partners  by  the  said  Company.     In  witness, 
&c."    Averment,  that  the  plaintiffs  had  at  all  times  been  ready 
and  willing  to  observe,  perform,  fulfil,  and  keep  the  said  indenture 
on  their  part,  and  had  always  observed,  performed,  fulfilled,  and 
kept  the  same  on  their  part,  in  all  things  necessary  to  entitle  them 
to  the  performance  of  the  same  by  the  defendants,  and  all  things 
had  been  done  and  the  necessary  times  had  elapsed,  to  enable  them 
to  sue  the  defendants  for  the  breaches  of  covenant  thereinafter 
mentioned :  That  the  plaintiffs,  after  the  making  of  the  said  inden- 
ture, and  during  the  said  term  of  seventeen  years,  to  wit,  on  the 
1st  of  January,  1854,  and  during  all  the  time  thence  until  the 
commencement  of  this  suit,  required  large  quantities  of  coke  for 
working  the  up  and  down  traffic  of  their  lines  of  railway  between 
London  and  Cambridge  and  London  and  Colchester,    and    the 
branches  running  into  the  said  lines,  to  wit,  the  whole  quantity 
of  550  tons  of  coke  per  week,  to  be  supplied  at  Blackwall,  and 
100  tons  of  coke  per  week,  to  be  supplied  at  Colchester,  and 
required  the  same  to  be  supplied  by  the  defendants  at  Blackwall 
and  Colchester  according  to  the  said  indenture, — as  the  defendants 
during  all  the  time  aforesaid  well  knew,  and  whereof  they  had 
notice;  and,  although  they  were  requested  by  the  plaintiffs  to 
supply  them,  *the  plaintiffs,  with  the  coke  as  required  by  the 
plaintiffs  as  aforesaid,  to  wit,  at  Blackwall  and  Colchester,  accord- 
ing to  the  said  indenture,  and  the  covenant  of  the  defendants  in 
that  behalf;  and  although  the  plaintiffs  were  always  ready  and 
willing  to  purchase,  accept,  and  pay  for  the  coke  so  required  by 
them,  according  to  the  said  indenture,  and  had  done  all  things,  and 
the  necessary  times  had  elapsed,  to  entitle  them  to  have  had  the 
same  supplied  to  them  by  the  defendants  at  Blackwall  and  at 
Colchester,  according  to  the  said  indenture, — Yet  the  defendants, 
during  all  the  time  from  the  1st  of  January,  1854,  to  the  com- 
mencement of  this  action,  made  default  in  supplying  coke  to  the 
plaintiffs  at  Blackwall  and  Colchester,  according  to  the  said  inden- 
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ture,  and  their  covenant  in  that  behalf,  and  did  not  nor  would, 
during  that  time,  supply  the  plaintiffs,  at  Blackwall  and  Colchester, 
or  elsewhere,  with  the  coke  required  by  them  as  aforesaid,  or  any 
part  thereof,  and  wholly  and  absolutely  refused  to  supply  the 
plaintiffs  with  any  coke  whatever  upon  the  terms  of  and  according 
to  the  said  indenture :  And,  for  a  second  breach  of  the  covenants 
of  the  defendants,  the  plaintiffs  further  said,  that,  during  the  con- 
tinuance of  the  said  term  of  seventeen  years,  and  during  the  said 
year  1854,  and  before  the  commencement  of  this  suit,  the  defen- 
dants did,  by  their  said  default  in  so  supplying  the  said  coke  as 
aforesaid,  compel  the  plaintiffs  to  purchase  and  obtain,  and  the 
plaintiffs  did  by  reason  thereof  purchase  and  obtain,  some  supplies 
of  coke  elsewhere,  and,  by  reason  of  such  default  of  the  defendants, 
the  plaintiffs  incurred  and  became  liable  to  pay,  and  did  pay, 
higher  and  extra  prices  for  such  coke  so  purchased  and  obtained 
elsewhere  than  those  which  under  the  said  indenture  would  at  the 
time  of  such  purchases  Iiave  become  payable  to  the  defendants  by 
the  plaintiffs, — of  which  the  defendants  also  had  notice ;  yet  the 
defendants,  although  requested  *so  to  do,  and  although  a  reason- 
able time  for  that  purpose  had  elapsed  before  the  commencement 
of  this  suit,  did  not  nor  would  pay  the  said  loss  or  extra  prices  so 
by  the  plaintiffs  incurred  and  paid  as  aforesaid :  That,  by  reason  of 
such  first-mentioned  breach  [&c.,  setting  out  special  damage]  :  and 
the  plaintiffs  claimed  50,000i. 

The  defendant  Philipson  (the  other  two  defendants  having 
allowed  judgment  to  go  by  default)  pleaded,  that,  *after  the  making 
of  the  said  deed,  and  thence  until  the  said  supposed  default  and 
breach  of  covenant  first  alleged,  the  defendants  always  supplied  the 
plaintiffs,  according  to  the  said  deed,  with  as  much  coke  as  the 
plaintiffs  required  them  to  supply,  and  the  defendants  were  during 
the  time  aforesaid  ready  and  willing  to  supply  the  plaintiffs  with 
coke  according  to  the  said  deed;  and  that,  during  the  time 
aforesaid,  the  plaintiffs  did  require  more  coke  for  working  the 
said  traf&c  in  the  said  deed  mentioned  than  the  quantity  which 
they  required  the  defendants  to  supply;  nevertheless  the  plain- 
tiffs gave  the  defendants  no  notice  to  diminish  their  supplies 
to  any  less  quantities  per  week  than  the  said  550  tons  and 
100  tons  in  the  deed  mentioned,  nor  were  the  plaintiffs  ready 
and  willing  to  take  from  the  defendants  more  coke  than  they  the 
plaintiffs  required  the  defendants  to  supply,  and  which  the  defen- 
dants did  supply  as  aforesaid;   but  the  plaintiffs  wrongfully  and 
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fraudalently  took,  purchased,  and  obtained  from  other  persons,  for 
the  purpose  of  working  and  for  working  the  said  traffic,  divers 
large  quantities  of  coke,  without  the  knowledge,  consent,  or  per- 
mission of  the  defendants,  to  the  great  loss  of  the  defendants,  and 
contrary  to  the  plaintiffs'  said  covenant  in  that  behalf ;  wherefore 
the  defendants  did,  on  discovering  and  ascertaining  the  said 
premises,  refuse  to  supply  the  plaintiffs  with  any  more  coke,  as  in 
the  said  declaration  alleged,  and  which  was  the  said  supposed 
breach  first  alleged. 

The  plaintiffs  joined  issue  on  the  above  plea,  and  also  demurred, 
— the  ground  alleged  in  the  margin  being,  ''that  the  matters 
alleged  in  the  plea  afford  no  answer  to  the  plaintiffs'  claim.*' 

Kaye,  in  support  of  the  demurrer  : 

The  plea  is  bad :  it  amounts  to  no  more  than  this,  that,  because 
the  plaintiffs  did  not  take  from  the  defendants  all  the  coke  they 
♦required  for  the  working  of  their  railways,  the  latter  were 
absolved  from  the  obligation  to  perform  their  covenant  to  deliver 
the  quantities  absolutely  and  definitely  stipulated  for.  The  plea 
assumes  that  the  Company's  unwillingness  to  take  all  their  supply 
from  the  defendants  is  a  condition  precedent  to  the  obligation  on 
the  defendants'  part  to  deliver  any  coke.  That  clearly  is  a  fallacy. 
On  the  contrary,  the  supplying  the  stipulated  quantities  with 
punctuality  by  the  defendants,  is  expressly  made  a  condition  prece- 
dent to  the  obligation  on  the  plaintiffs'  part  to  accept  the  coke.  All 
the  cases  upon  the  subject,  from  Boone  v.  Eyre  (i)  to  the  pre^jent 
time, — all  of  which  are  referred  to  in  the  notes  to  Pordage  v.  Cole  (2), 
— show,  that,  whether  the  stipulations  on  the  one  side  are  to  be 
construed  as  conditions  precedent  to  those  on  the  other,  or  as  inde- 
pendent covenants,  is  in  all  cases  a  question  of  intention,  to  be 
collected  from  the  whole  of  the  instrument:  and  here  the  deed 
shows  not  the  smallest  indication  of  intention  such  as  that  which 
must  be  contended  for  on  the  other  side  to  make  this  plea  good. 


(Jebvis,  Ch.  J. :  The  plea  in  effect  amounts  to  this,  that,  because 
the  Company  have  not  taken  from  the  defendants  all  the  coke  they 
required  for  the  working  of  their  railways,  the  defendants  are 
justified  in  refusing  to  let  tliem  have  any.  I  think  we  must  hear 
what  can  be  said  in  support  of  the  plea.) 


(1)  2  B.  B.  768  (1  H.  Bl.  254). 


(2)  1  Wms.  SauDd.  320  b. 
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Manisty,  contra  : 
The  contract  in  question  was  to  extend  over  a  period  of  seventeen 
years.  The  third  clause  of  it  provides  that  the  defendants  shall 
supply  and  the  Company  shall  purchase,  subject  to  the  terms  and 
to  the  extent  thereinafter  mentioned,  all  the  coke  that  should  be 
required  by  the  Company  for  working  their  railways  between 
London  and  Cambridge  and  London  and  Colchester.  By  the  fourth 
clause,  the  Company  engage  to  *take  from  the  defendants  650  tons 
and  100  tons  of  coke  weekly  during  the  seventeen  years ;  and  they 
further  agree,  that,  if  they  should  require  more  than  those  quan- 
tities for  the  working  of  their  railways,  they  will  take  the  same  from 
the  defendants, — with  a  proviso,  that,  if  they  should  require  less 
than  the  stipulated  quantities,  the  supply  should  be  reduced  accord- 
ingly, upon  their  giving  the  defendants  three  months'  notice.  And, 
by  the  eleventh  clause,  the  Company  engage,  that,  *'  so  long  as  the 
defendants  shall  punctually  and  duly  supply  the  said  coke,  and  so 
long  as  the  same  shall  be  of  the  best  quality,  they  will  abstain  from 
making  purchases  of  coke  for  their  lines  of  railway  aforesaid  from  any 
other  persons."  The  plea  alleges  that  the  plaintiffs  refused  to  take 
the  coke  which  the  defendants  were  ready  and  willing  to  supply,  and, 
requiring  more  for  the  working  of  their  railway  than  they  required 
the  defendants  to  deliver,  wrongfully  and  fraudulently  purchased 
coke  for  that  purpose  from  other  persons.  Their  readiness  and 
willingness  to  take  the  whole  supply  required  for  the  working  of 
their  railways,  was,  it  is  submitted,  a  condition  precedent  to  the 
right  on  the  part  of  the  Company  to  demand  any. 

(Cresswell,  J. :  More  than  the  550  tons  and  100  tons  ?) 

Yes. 

(Williams,  J. :  Do  you  contend,  that,  if  the  Company  are  guilty 
of  a  breach  of  their  covenant,  by  getting  coke  elsewhere,  the  defen- 
dants' covenant  to  supply  the  stipulated  quantities  is  gone  for  ever  ?) 

It  is  submitted  that  it  is,  provided  the  breach  on  the  Company's 
part  is  wilful ;  that  is,  provided  they  made  their  purchases  elsewhere, 
when  they  might  have  obtained  the  coke  from  the  defendants. 

Jervis,  Ch.  J. : 

It  may  be  that  the  Company  have  been  guilty  of  a  substantive 
breach  of  the  contract  on  their  part.  But  the  performance  of  the 
covenants  by  them  is  not  a  condition  precedent  to  their  right  to 
sue  for  a  "^breach  of  covenant  on  the  part  of  the  defendants.    The 
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consequences  that  would  result  from  the  construction  contended  for 
hy  Mr.  Manisty  are  so  serious,  that  I  think  we  are  bound  to  hold 
these  to  be  independent  covenants. 


The  rest  of  the  Court  concurring, 


Judgment  for  the  plaintiffs. 


1856. 
AffH  26. 

[13] 


[M4] 


BUTCHER  V.  The    LONDON  and  SOUTH-WESTERN 
RAILWAY   COMPANY  (I). 

(16  C.  B.  la— 25 ;  S.  C.  3  C.  L.  B.  805 ;  24  L.  J.  C.  P.  137 ;  1  Jur.  N.  S.  427  ; 

3  W.  R  409.) 

The  plaintiff,  a  passenger  by  railway,  brought  with  him  into  the  carriage 
a  carpet  bag  containing  a  large  sum  of  money,  and  kept  it  in  his  own 
possession  until  the  arrival  of  the  train  at  the  London  terminus.  On 
alighting  from  the  carriage  with  the  bag  in  his  hand,  the  plaintiff  permitted 
a  porter  of  the  Company  to  take  it  from  him  for  the  purpose  of  securing 
for  him  a  cab.  The  porter,  having  found  a  cab  (within  the  station),  placed 
the  carpet  bag  on  the  footboard  thereof,  and  then  returned  to  the  platform 
to  get  some  other  luggage  belonging  to  the  plaintiff,  when  the  cab 
disappeared,  and  the  carpet  bag  and  its  contents  were  lost :  Held,  that 
this  was  a  loss  by  the  negligence  of  the  Company,  for  which  they  were 
responsible  in  damages. 

Tms  was  an  action  against  the  London  and  South-Westem 
Railway  Company  for  the  loss  of  a  carpet  bag  containing  money. 

The  first  count  of  the  declaration  stated,  that,  the  defendants 
being  common  carriers  for  hire  of  passengers  and  their  luggage, 
goods,  and  chattels  on  their  railway,  the  plaintiff,  to  wit,  on  the 
9th  of  May,  1854,  at  the  request  of  the  defendants,  became  and  was 
a  passenger  on  a  journey  upon  and  along  their  said  railway ;  and 
the  defendants,  as  such  common  carriers,  then  received  the  plain- 
tiff as  such  passenger  into  one  of  their  carriages  upon  their  said 
railway,  and  divers  goods  and  chattels,  to  wit,  his  carpet  bag  and 
its  contents,  being  the  luggage,  goods,  and  chattels  of  the  plaintiff, 
of  great  value,  to  be  safely  and  securely  kept,  carried,  and  conveyed 
by  the  defendants  as  such  carriers  as  aforesaid,  and,  at  the  end  of  his 
said  journey,  to  wit,  in  London,  to  *be  safely  and  securely  delivered 
up  by  the  defendants,  as  such  carriers,  to  the  plaintiff,  for  reason- 
able reward  to  the  defendants  in  that  behalf :  yet  the  defendants 
did  not  safely  and  securely  keep,  carry,  convey,  and  deliver  the 
said  goods  and  chattels,  although  the  said  journey  had  ended,  and 
a  reasonable  time  for  their  carrying,  conveying,  and  delivering  the 
same  had  ended  and  elapsed,  before  this  suit ;  and  by  reason  of 
(1)  Approved  in  O.  W.  Bail.  Co.  r.  Bunch  (1888)  13  App.  Cas.  31,  -42. 
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the  carelessness,  negligence,  and  improper  conduct  of  the  defendants      butcheb 
in   the  premises,  and  not  otherwise,  the  said  goods  and  chattels  thb  London 
became  and  were  wholly  lost  to  the  plaintiff.  ^Wbotbbn  ' 

The  second  count  stated,  that  the  plaintiff,  at  the  request  of  the     Railway 

CoMPAinr. 
defendants,  delivered  to  the  defendants,  who  then  received  of  the 

plaintiff,  certain  goods  and  chattels  to  be  by  them  safely  and  securely 
kept,  carried,  and  conveyed  for,  and  to  be  afterwards  upon  request 
delivered  to  the  plaintiff ;  yet  the  defendants  did  not  use  due  and 
proper  care  in  and  about  the  keeping,  carriage,  conveyance,  and 
delivery  of  the  said  goods  and  chattels,  and  thereby,  and  not  other- 
wise, the  same  became  and  were  wholly  lost,  and  never  had  been 
delivered  to  the  plaintiff,  although  the  plaintiff  requested  the  defen- 
dants to  deliver  the  same  to  him,  and  although  a  reasonable  time 
for  that  purpose  had  afterwards,  and  before  this  suit,  elapsed,  and 
the  defendants  ought  before  suit  to  have  delivered  the  same  to  him. 

The  third  count  stated  that  the  plaintiff,  at  the  defendants' 
request,  delivered  to  them  certain  goods  and  chattels,  to  be  by  them 
safely  and  securely  kept,  taken  care  of,  and  deposited  in  a  place  of 
safety  for  the  plaintiff ;  and  the  defendants  then  accepted  and  took 
into  their  possession  and  custody  the  same  goods  and  chattels  for 
the  purpose  last  aforesaid,  but  did  not  use  due  and  proper  care  in 
and  about  the  keeping,  taking  care  of,  and  depositing  of  the  same 
goods  and  chattels  in  a  place  of  safety  for  the  plaintiff;  whereby  and 
by  reason  of  the  *negligence,  carelessness,  and  default  of  the  defen-  [  *15  ] 
dants  in  that  behalf,  the  same  goods  and  chattels  were  lost  to  him. 

There  was  also  a  count  charging  a  conversion. 

The  defendants  pleaded,  amongst  other  pleas,  Not  guilty,  and,  to 
each  of  the  first  three  counts,  that  they  did  not  receive  the  said 
carpet  bag  and  its  contents  for  the  purposes  therein  respectively 
mentioned.    Issue  thereon. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  Assizes  at 
Kingston,  when  the  following  facts  appeared  in  evidence:  The 
plaintiff  and  his  wife,  on  the  9th  of  May  last,  were  passengers  by 
the  defendants'  railway,  travelling  from  Farnham  to  London, 
having  with  them  a  carpet  bag  containing,  besides  wearing  apparel, 
money  to  the  amount  of  400/.,  and  also  a  box  or  trunk.  On  the 
arrival  of  the  train  at  the  Waterloo  lioad  Station,  the  plaintiff 
aUghted  from  the  railway  carriage  with  the  carpet  bag  (which  he 
had  taken  into  the  carriage  with  him  and  kept  on  his  knee 
throughout  the  journey),  and,  leaving  his  wife  with  the  trunk, 
which  he  had  procured  from  the  luggage-van,  he  was  proceeding  to 
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BuTCHEB  look  for  a  cab,  when  a  man  in  the  employ  of  the  Company  (as  a 
The  Lokdok  lamp-cleaner,  as  it  afterwards  appeared),  finding  that  the  plaintiff 
^BOTBM?  ^*^  ^^^  unsuccessful  in  his  search  for  a  cab,  oflfered  to  obtain  one 
Railway  for  him,  and  took  the  carpet  bag  from  the  plaintiff's  hand,  and  (the 
plaintiff  following  him  as  closely  as  he  could),  crossing  one  or  two 
ranks  of  vehicles  which  were  all  engaged,  placed  the  bag  on  the  foot- 
board of  a  cab  at  some  little  distance  from  the  edge  of  the  platform, 
but  still  within  the  Company's  station,  for  the  purpose,  as  he  said,  of 
securing  the  cab  (such  being,  it  appeared,  the  course  usually  adopted 
at  railway  stations,  by  porters  and  others,  for  that  purpose),  and  then 
returned  for  the  purpose  of  fetching  the  trunk ;  but,  on  going  back 
[  *16  ]  to  the  spot  where  the  cab  had  stood,  "^^neither  cab  nor  carpet  bag 
were  to  be  seen,  nor  was  either  of  them  afterwards  discovered. 

On  the  part  of  the  plaintiff,  reliance  was  placed  upon  Richards  v. 
The  London^  Biighton,  and  South  Coast  Railway  Company  (1),  as  being 
exactly  in  point. 

For  the  defendants,  it  was  submitted  that  there  was  no  evidence 
that  the  carpet  bag  in  question  had  ever  been  delivered  to  the 
Company  at  all  to  be  carried ;  and  that,  even  assuming  that  it  had, 
the  Company  had  completed  their  contract  when  the  plaintiff 
alighted  with  the  carpet  bag  in  his  possession  at  the  London 
terminus,  and  where,  having  it  entirely  under  his  own  control,  it 
was  perfectly  optional  with  him  to  keep  it  or  to  entrust  it  to  the 
care  of  somebody  else :  and  it  was  sought  to  distinguish  the  case  of 
Ricliards  v.  The  London,  Biighton,  and  South  Coast  Railway  Company 
on  the  ground  that  there  the  dressing-case  had  never  in  point  of 
fact  been  delivered  by  the  Company  to  the  plaintiff. 

The  learned  Judge  inclined  to  think  the  Company  were  not  liable 
for  the  loss.  He,  however, — nothing  being  left  to  the  jury, — 
directed  a  verdict  to  be  entered  for  the  plaintiff,  for  400i.,  reserving 
leave  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  there  was  no  case  to  go  to  the  jury. 

E.  James,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi 
accordingly. 

Montagu  Chambers  and  Lush  now  showed  cause : 

The  Company*B  servant  clearly  was  guilty  of  negligence  and 

breach  of  duty  in  placing  the  carpet  bag  on  the  foot-board  of  the 

cab,  without  watching  it.  The  duty  which  a  Railway  Company  owes 

to  a  passenger  is  not  at  an  end  until  the  passenger  with  his  luggage 

(1)  78  B.  B.  840  (7  C  B.  839  ;  6  Hail.  Cas.  49). 
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is  safely  *out  of  the  station.     So  long  as  the  luggage  is  being  inter-      butgheb 
fered  with  by  a  servant  of  the  Company,  the  transit  is  continuing,     the  London 

AND  SOUTH- 

(Jervis,  Ch.  J. :  Is  there  any  obligation  imposed  by  law  upon  the  r^lway 
Company  to  cause  a  passenger's  luggage  to  be  placed  in  or  upon  a  Company. 
cab?)  [*i^^ 

Allowing  none  but  their  own  servants  in  any  way  to  meddle  with 
the  luggage  of  passengers,  they  are  responsible  for  the  acts  and 
omissions  of  those  whom  they  employ,  and  are  bound  at  the  end  of 
the  journey  to  put  the  luggage  safely  in  the  hands  of  the  passenger 
or  into  those  of  his  appointed  agent  or  servant. 

(Jbrvis,  Ch.  J.  :  The  customary  mode  of  delivery  must  be 
engrafted  upon  the  railway  contract. 

Williams,  J. :  What  did  the  plaintiff  intend  the  porter  to  do  with 
his  carpet  bag  when  he  allowed  him  to  take  it  from  his  hand  ?  The 
porter  surely  was  guilty  of  no  negligence  if  he  did  what  the  plaintiff 
tacitly  ordered  or  allowed  him  to  do.) 

Clearly  not.  But  he  had  no  right  to  place  the  bag  on  a  cab  and 
there  leave  it  and  come  away  without  having  the  means  of  identify- 
ing the  vehicle.  [They  cited  Richards  v.  The  London,  Brighton^ 
and  South  Coast  Bailway  Comjpany  (i).  The  Great  Northern  Railway 
Company  v.  Shepherd  (2),  and  Robinson  v.  Dunmrn^e  (8).]  Here,  the  [  20  ] 
carpet  bag  was  delivered  to  the  Company,  to  be  carried  safely 
from  Farnham  to  London,  and  there  to  be  safely  delivered  to  the 
plaintiff  at  the  station.  How  has  that  contract  been  performed  ? 
The  Company's  servant  took  the  carpet  bag  from  the  plaintiff's 
hand  for  the  avowed  purpose  of  delivering  it  in  the  accustomed  way. 
There  was  no  evidence  as  to  what  subsequently  became  of  it.  When 
the  Company's  servant  so  took  possession  of  it,  the  Company  had  it 
under  the  original  contract. 

(Williams,  J. :  It  was  consistent  with  the  facts  proved,  that  the 
porter  might  have  given  the  carpet  bag  to  a  confederate.) 

Quite  so.  Nobody  professes  to  know  anything  about  it.  The  man 
was  in  Court,  but  was  not  called.  There  was  abundant  evidence 
from  which  the  jury  might  infer  that  the  carpet  bag  came  to  the 
hands  of  the  defendants  as  carriers,  and  that  they  did  not  deliver  it. 

(1)  78  B.  R-  840  (7  C.  B.  839).  (3)  5  B.  B.  635  (2  Bos.  &  P.  416) 

(2)  91  R.  B.  370  (8  Ex.  30). 
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Butcher  Bovill  (with  whom  was  E.  James),  in  support  of  the  *rule : 

V, 

Thb  London      There  is  no  authority  directly  in  point.     The  ground  upon  which 

Western     the  decision  of  this  Court  in  Richards  v.  The  London,  Brighton,  and 

Company.     South  Coast  Railway  Company  proceeded,  was,  that  the  duty  of  the 

[  ♦21  ]       Company  was  not  performed  until  they  had  delivered  the  luggage 

at  the  proper  and  usual  place  of  delivery,  viz.  from  the  platform 

or  from  the  railway  carriage  to  the  hackney  coach,  that  forming  a 

portion  of  the  transit.     There  was  no  suggestion  that  Mrs.  Bichards 

had  the  manual  possession  of  the  case  at  all. 

(Cbesswell,  J.:  It  may  be  a  question  of  fact  whether,  the 
contract  being  to  deliver  the  passenger's  luggage  into  a  cab,  the 
passenger  has  not  consented  to  accept  the  delivery  on  the  platform 
as  a  delivery  in  satisfaction  of  that  contract.) 

The  question,  it  is  submitted,  is,  whether  the  Company  have  not 
done  all  that  by  their  contract  they  bound  themselves  to  do.  The 
plaintiff  never  having  parted  with  the  possession  of  the  bag  during 
the  whole  journey,  what  sort  of  delivery  could  the  defendants  make? 
Is  it  not  enough  that  the  plaintiff  has  it  in  bis  hand, — like  a  lady's 
reticule, — while  on  the  platform  at  the  terminus  ?  Suppose  a  lady 
were  to  leave  her  purse  or  her  reticule,  or  as  Wilde,  Ch.  J.,  suggests 
in  Ricluirds  v.  The  London,  Bnghton,  and  South  Coast  Railway 
Company,  a  pocket-book,  upon  a  table  in  the  waiting-room, — would 
the  Company  be  liable  in  case  of  its  loss  ? 

(Cresswbll,  J.:  The  circumstance  of  this  carpet  bag  having 
been  placed  in  the  carriage  with  the  plaintiff,  or  by  him,  if  you  will, 
seems,  according  to  the  case  of  Robinson  v.  Dunmore,  to  make  no 
difference.) 

Some  regard  must  be  had  to  the  nature  of  the  article. 

(Crbsswkll,  J. :  Suppose  it  a  stick  or  an  umbrella.  Is  it  not  a 
question  of  fact  whether  or  not  the  thing  was  delivered  to  the 
Company  to  be  carried  ?) 

Seeing  the  nature  of  the  article  here,  and  the  manner  in  which  the 
plaintiff  conducted  himself  with  regard  to  it,  the  question  is,  what 
[  ^22  ]  was  the  duty  of  the  Company  ?  and  how  *have  they  performed  it  ? 
Can  it  be  said  that  they  gave  any  authority  to  this  lamp-cleaner  to 
enter  into  a  new  contract  for  them  with  respect  to  the  plaintiff's 
carpet  bag,  after  the  transit  was  at  an  end  ? 
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(Williams,  J.:  It  is  not  a  question  of  a  new  contract;   but  as      Butcher 

to  a  mode  of  dealing  with  passengers  and  their  luggage  which  the  the  London 

Company  chose  to  adopt.)  ^We^?eI?" 

Railway 

Jervis,  Ch.  J.:  '"'""''''"'- 

In  the  early  part  of  this  discussion,  I  was  strongly  impressed 
with  a  notion  that  the  defendants  were  entitled  to  have  this  rule 
made  absolute,  because  it  occurred  to  me,  before  I  heard  the  very 
ingenious  argument  of  Mr.  Lush,  that  there  had  been  a  perfect  and 
complete  delivery  of  the  carpet  bag  in  question  by  the  Company  to 
the  plaintiff  at  the  end  of  the  journey,  and  that  they  were  not 
responsible  for  what  occurred  afterwards  when  the  plaintiff  per- 
mitted the  porter  or  lamp-cleaner  to  take  it  for  the  purpose  of 
helping  the  plaintiff  to  a  cab.     Upon  further  consideration,  how- 
ever, I  think  that  it  is  not   so.     The   case  of  Richards  v.  The 
London,  Brighton,  and  South  Coast  Railway  Company  establishes, 
that,  though  not  in  express  terms  engrafted  into  it,  it  is  a  part  of 
the  contract  of  a  Bailway  Company  with  its  passengers,  that  their 
luggage  shall  be  delivered  at  the  end  of  the  journey  by  the  porters 
or  servants  of  the  Company  into  the  carriages  or  other  means  of 
conveyance  of  the  passengers  from  the  station.    Parties  may,  how- 
ever, if  they   choose,  agree   to  accept  a  delivery  short  of  such    • 
ordinary  delivery  :  and  it  is  possible  that  the  facts  here  might  have 
warranted  the  inference  of  a  delivery  short  of  that  which  I  have 
referred  to.    But  that  would  be  a  question  for  the  jury.    Here, 
however,  the  agreement  entered  into  at  the  trial  only  enables  us  to 
make  this  rule  absolute,  if  we  should  think  that  my  brother  Maulb 
ought  to  have   nonsuited   the   plaintiff.     Now,  if    there  was  no 
evidence  that  the  plaintiff  accepted  the  *delivery  on  the  platform  as      [  *23  ] 
a  final  and  perfect  delivery,  so  as  to  put  an  end  to  the  Company's 
contract,  I  cannot  say,  that,  as  he  intended  to  hire  a  cab,  he  did 
not  also  intend  to  avail  himself  of  the  services  of  the  Company's 
porters  to  procure  a  cab  for  him,  and  to  place  his  luggage  therein 
in  the  accustomed   way.      Until   that  was  done,    there  was  no 
delivery.     Then,   if   there  was  no  perfect  delivery  of  the   carpet 
bag  to  the  plaintiff  while  on  the  platform, — which  was  entirely 
a  question  of  fact  for  the  jury, — the  Company  have  not  shown 
what  they  have  done  with   it :   for  aught  that  appears,  the  bag 
may  still  be  at  the  station.    I  think  the  case  is  governed  by  that 
of  Richards  v.   The  London,  Brighton,  and  South   Coast  Railway 

Company,  and  consequently  that  the  rule  must  be  discharged. 
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The  London      I  am  of  the  same  opinion.    There  was  primd  facie  evidence  of  the 

AND  SOUTH" 

Western     delivery  of  the  plaintiff's  carpet  bag  to  the  Company  to  be  carried : 
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Company.  ^^^^^  was  also  evidence  the  other  way  :  and,  if  that  was  to  be  con- 
tested, the  question  should  have  been  submitted  to  the  jury.  There 
was  also  a  question  whether  the  defendants  had  done  what  they  by 
their  contract  undertook  to  do.  According  to  the  case  of  RkJmrds 
V.  'The  London^  Brighton^  and  South  Coast  RaiLxvay  Company^  their 
undertaking  was,  to  deliver  the  plaintiff's  luggage  in  the  usual  and 
accustomed  way, — to  convey  it  from  the  railway  carriage  to  a  cab, 
if  required  so  to  do.  There  was  evidence  that  that  was  not  done. 
There  was  also  evidence  to  support  a  case  of  acceptance  short  of 
that.  But  the  learned  Judge  was  not  asked  to  put  it  to  the  jury. 
If  so,  or  unless  the  evidence  was  absolutely  conclusive  in  the 
defendants'  favour,  it  must  be  taken,  as  against  them,  that  the  jury 
could  not  have  found  for  them.  Another  point  was,  whether  the 
plaintiff  had  not  by  his  own  want  of  caution  occasioned  the  loss, 
[  *24  ]  and  so  exonerated  the  *  Company.  That  might  be  so  if  the  plaintiff 
had  knowingly  delivered  the  bag  to  a  person  not  authorised  by  the 
Company  to  deal  with  it.  But  that  cannot  be  imputed  to  the 
plaintiff  here  ;  for,  it  was  proved  that  the  person  whom  he  allowed 
to  take  the  bag  was  a  person  wearing  the  ordinary  dress  of  a  porter 
belonging  to  the  Company.  It  seems  to  me,  therefore,  that  there 
is  no  ground  tor  disturbing  the  verdict. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  simple  question  for  us  to  decide, 
is,  whether  the  learned  Judge  ought  at  the  close  of  his  case  to  have 
nonsuited  the  plaintiff.  For  the  reasons  stated  by  my  Lord  and 
my  brother  Cbesswell,  I  agree  that  he  could  not  have  done  that 
without  overruling  the  case  of  Richards  v.  The  London,  Brighton, 
and  South  Coast  Railway  Company.  I  can  only  say,  that,  if  the 
man  at  the  station  really  was  deputed  or  employed,  as  suggested, 
by  the  plaintiff  to  carry  his  carpet  bag  to  a  cab,  and  the  cab-man 
ran  off  with  it,  it  is  to  be  regretted  that  the  defendants  did  not 
prove  that  at  the  trial.  I  must  confess  I  should  have  felt  much 
difficulty  in  that  case  in  saying  that  the  plaintiff  had  not  made  the 
Company's  servant  his  agent  for  that  purpose,  and  so  discharged 
the  Company.  No  such  evidence,  however,  having  been  given,  the 
only  question  is,  as  I  before  stated,  whether  there  was  anything  to 
go  to  the  jury  to  establish  a  case  of  negligence  against  the  Company. 
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I  think  it  is  impossible  to  say  there  was  not,  and  therefore  the  rule     Butcher 

must  be  discharged.  The  i^ndok 

AND  South- 
Crowder,  J. :  Western 

Railway 

I  also  think  my  brother  Maulb  would  not  have  been  justified  in  Company. 
nonsuiting  the  plaintiff,  and  therefore  that  this  rule  cannot  be 
sustained.  It  is  quite  clear  that  the  carpet  bag  was  delivered  to  the 
Company,  and  that  it  was  to  be  carried  by  them.  What  was  the 
actual  conveyance  ?  "What  did  the  Company  contract  to  *do  ?  [  *25  ] 
There  was  evidence  that  the  practice,  on  the  arrival  of  a  train,  is, 
for  the  porters  in  the  employ  of  the  Company  to  assist  passengers 
to  obtain  cabs  within  the  station  and  to  place  their  luggage  therein. 
For  this  service,  no  fee  or  gratuity  is  paid  to,  or  permitted  to  be 
received  by,  the  porters  :  it  is  all  included  in  the  charge  for  convey- 
ance. It  is  manifestly  for  the  advantage  of  the  Company  that 
passengers  and  their  luggage  should  be  speedily  dispatched  from 
the  station  or  terminus  on  arrival.  The  present  case  appears  to 
me  only  to  be  distinguishable  from  Richards  v.  The  London, 
Brighton^  and  South  Coast  Railway  Company,  in  this,  that  here  the 
plaintiff  had  retained  the  carpet  bag  in  his  own  possession,  and 
alighted  from  the  carriage  with  the  bag  in  his  hand ;  whereas,  in 
that  case,  Mrs.  Richards  had  never  personally  interfered  with  the 
missing  article.  That,  however,  in  my  opinion,  makes  no  real 
difference.  It  is  the  same  as  if  the  porter  had  taken  the  carpet 
bag  out  of  the  carriage.  There  is  nothing  to  show  that  the  plaintiff 
elected  to  terminate  the  transit  at  that  moment,  as  he  intended  to 
hire  a  cab  for  the  conveyance  of  himself  and  his  luggage.  He  was 
clearly  guilty  of  no  negligence  in  entrusting  the  bag  to  the  porter 
for  the  purpose  of  carrying  it  to  the  vehicle.  It  seems  to  me  that 
the  jury  would  have  been  well  warranted  in  finding  for  the  plaintiff, 
if  the  question  of  negligence  had  been  submitted  to  them. 

Ride  discharged. 
SIMPSON  V.   SADD.  i8B5. 

(16  C.  B.  26—29  ;  S.  0.  3  C.  L.  B.  917 ;  24  L.  J.  C.  P.  156;  1  Jur.  N.  S.  736.)        4/^  17. 
[Obaolete  praotioe.] 

BENETT  V.  The  PENINSULAR  and  ORIENTAL  im. 

STEAMBOAT   COMPANY.  ^^l!!!^' 

(16  0.  B.  29—30.) 
[Obaolete  practice.] 
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1866.  SMITH   V.  DOUGLAS. 

April  20. 
(16  C.  B.  31—39.) 

l^pon  an  appeal  from  the  decision  of  a  county  court,  in  an  action  for 
dilapidations,  the  case,  without  saying  what  the  evidence  given  was,  stated 
that  the  Judge  told  the  jury  that  it  was  not  like  an  action  for  goods  sold 
and  delivered,  and  that  the  plaintiff  might  rest  upon  general  evidence  in 
support  of  his  particulars  of  demand,  without  proving  every  item,  especially 
as  the  jury  had  viewed  the  premises,  with  the  particulars  in  their  hands, 
and  would  therefore  be  able  to  judge  whether  and  to  what  extent  the 
plaintiff  had  made  out  his  case :  The  Court  directed  a  new  trial 

[On  the  gi'ound  that  it  did  not  appear  that  any  evidence  was  left  to  the  jury, 
or  how  they  were  instructed  to  deal  with  it.] 


1855.       STRETTON  v.  The  LONDON  and  NORTH-WESTERN 

Jfav  2. 

—  KAILWAY   COMPANY. 

(16  0.  B.  40-42.) 

In  an  action  against  a  Railway  Company  under  Lord  Campbell's  Act, 
9  &  10  Vict.  c.  93,  the  presiding  Judge  intimating  a  strong  opinion  that  the 
defendants  were  not  liable,  and  the  Company  being  willing  to  give  the  plain- 
tiff 150/.  without  admitting  a  liability  on  their  part,  it  was  agreed  between 
the  counsel  that  a  juror  should  be  withdrawn,  and  nothing  more  was  done- 

SemMe,  that  the  Court  could  not,  under  the  circumstances,  give  effect  to 
the  plaintiff's  attorney's  claim  of  lien. 

[See  Boss  v.  Btixtan  (1889)  42  Ch.  D.  190,  68  L.  J.  Ch.  442.] 


1855.       The  south  METROPOLITAN  CEMETERY  COMPANY 
''^'  V.  EDEN. 

^  *^  ^  (16  0.  B.  42—59.) 

The  plaintiffs  and  the  defendant  each  purchased  lands  of  one  W.,  which 
were  separated  by  a  road  over  which  a  right  of  way  was  reserved  to  each 
(the  freehold  remaining  in  W.),  with  a  joint  obligation  to  repair  it. 

In  the  conveyance  to  the  plaintiffs,  the  land  purchased  by  them  was 
described  as  containing  thii-ty-one  acres  or  thereabouts,  **  which  with  the 
abuttals  and  boundaries  thereof  were  more  particularly  described  in  the 
map  or  plan  thereof  affixed  to  and  forming  part  of  the  indenture,  together 
with  full  and  free  liberty,  licence,  and  authority  for  the  said  Company  (the 
plaintiffs),  their  successors  and  assigns  and  tenants,  and  all  persons  coming 
to  or  going  from  the  same  lands  and  hereditaments,  or  any  part  thereof,  to 
use  and  enjoy,  with  horses,  carts,  and  carriages,  or  on  foot,  jointly  or  iu 
common  with  others  the  person  or  persons  for  the  time  being  entitled  to 
the  like  liberties,  licences,  and  authorities  respectively,  the  roads  or  ways 
leading  to  and  from  the  same  lands  and  hereditaments,  as  the  same  roads 
or  ways  are  described  in  the  said  map  or  plan." 

At  the  time  of  the  conveyance,  the  land  so  purchased  by  the  plaintiffs 
was  separated  from  the  road  by  a  hedge  in  which  were  two  gates,  one  at 
the  upper,  the  other  at  the  lower  end  of  the  road.    The  plaintiffs  removed 
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the  hedge,  and  huiLt  a  wall  with  two  gates  therein,  both  at  some  distance 
from  the  spot  where  the  old  gates  had  stood. 

The  defendant  obstructed  the  access  to  these  new  gates,  by  excavating 
the  road  to  the  depth  of  between  four  and  five  feet : 

Held,  that  the  defendant  was  liable  to  an  action  at  the  suit  of  the 
plaintiffs ;  for  that,  whether  they  were  justified  in  altering  the  position  of 
the  gates  or  not,  they  were  still  entitled  to  the  uninterrupted  use  of  the 
way  as  granted  to  them. 

But,  semUe,  that  the  grant  was  a  general  grant  of  a  right  of  way  along 
the  road  and  every  part  thereof,  and  was  not  limited  to  a  way  through  the 
old  gates  (1). 

This  was  an  action  for  an  alleged  obstruction  by  the  defendant 
of  the  plaintiffs'  right  of  way.     ♦     ♦     * 

The  cause  was  tried  before  Piatt,  B.,  at  the  last  Assizes  at 
Kingston.     ♦     ♦     ♦ 

The  plaintiffs  are  the  South  Metropolitan  Cemetery  Company, 
incorporated  by  the  6  &  7  Will.  IV.  c.  cxxix.  Shortly  after  obtaining 
their  Act  of  incorporation,  the  plaintiffs  contracted  with  Woolley  for 
the  purchase  of  about  thirty  acres  of  copyhold  land  (afterwards 
enfranchised)  at  Norwood,  and  upon  the  land  thus  purchased  and 
certain  adjoining  land  purchased  by  them  from  other  persons, 
formed  a  burial-ground  or  cemetery. 

The  principal  entrance  to  the  cemetery  is  nearly  opposite  to  the 
district  church  called  St.  Luke's,  on  the  main  road,  called  the 
Elder  Road,  which  leads  from  London,  via  Denmark  Hill  aud 
Camberwell,  to  Upper  Norwood.  A  short  distance  beyond  the 
church  is  a  public  road  diverging  to  the  east,  called  the  Gipsy 
House  Boad ;  between  which  and  the  plaintiffs'  cemetery  is  another 
road,  also  diverging  from  the  Elder  Boad  towards  *the  east,  called 
Pilgrim  Hill,  the  whole  of  which  was  originally  a  private  road ;  but 
for  many  years  houses  have  been  erected  at  the  lower  end,  on  the 
northern  side,  next  the  Elder  Boad.  Immediately  above  the  eastern- 
most of  these  houses,  and  on  the  northern  side  of  the  road  called 
Pilgrim  Hill,  the  southern  boundary  wall  of  the  plaintiffs'  cemetery 
commences.  Before  the  formation  of  the  cemetery,  the  site  of  it  was 
used  as  meadow  land,  and  there  was  a,  hedge  where  the  wall  now 
stands, — with  two  gates  therein  opening  on  to  the  land,  the  one  at 
the  upper  and  the  other  at  the  lower  end.  When  the  plaintiffs  took 
possession  of  the  land  they  removed  the  hedge,  and  erected  upon 
the  site  of  it  a  wall  and  iron  railings,  with  two  gates  opening  upon 
the  road,  but  neither  of  them  being  at  the  same  places  where  the 

(1)  See    Williams   v.   James    (1867)      1884)  27  Ch.  D.  665,  673,  54  L.  J.  Ch. 
L.  B.  2  0.  P.  677,  581 ;  36  L.  J.  C.  P.      116.— J.  G.  P. 
256 ;  Mayor  of  New  Windsor  v.  Stouell 
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old  gates  had  stood.  The  obstruction  complained  of, — which  was 
admitted  to  have  been  done  by  the  order  of  the  defendant, — con- 
sisted in  the  excavation  of  the  road  near  to  one  of  these  new  gates, 
to  a  depth  of  between  four  and  five  feet,  so  as  to  prevent  the  plain- 
ti£fs  from  having  access  thereto. 

The  conveyance  from  Woolley  to  the  plaintiffs,  dated  the  29th  of 
November,  1886,  described  the  premises,  with  the  right  of  way,  as 
follows  :  *^  All  those  several  closes,  pieces,  or  parcels  of  land  adjoin- 
ing together,  and  situate,  lying,  and  being  at  Norwood,  in  the 
parish  of  Lambeth,  in  the  county  of  Surrey,  containing  altogether 
thirty-one  acres  or  thereabouts  (were  the  same  more  or  less),  which 
with  the  abuttals  and  boundaries  thereof  were  more  particularly 
described  in  the  map  or  plan  thereof  affixed  to  and  forming  part 
of  the  indenture, — together  with  full  and  free  liberty,  licence,  and 
authority  for  the  said  Company,  their  successors  and  assigns,  and 
tenants,  and  all  persons  coming  to  or  going  from  the  same  lands 
and  hereditaments,  or  any  part  thereof,  to  use  and  enjoy,  with 
horses,  carts,  and  carriages,  or  on  *foot,  jointly  or  in  common  with 
others  the  person  or  persons  for  the  time  being  entitled  to  the  like 
liberties,  licences,  and  authorities  respectively,  the  roads  or  ways 
leading  to  and  from  the  same  lands  and  hereditaments  as  the  same 
roads  or  ways  were  described  in  the  said  map  or  plan.*' 

The  defendant  also  claimed  under  Woolley  by  virtue  of  an 
indenture  of  1889,  conveying  to  him  certain  land  by  the  description 
of  ''  All  that  piece  or  parcel  of  ground  situate,  lying,  and  being  at 
Norwood,  in  the  parish  of  Lambeth,  in  the  county  of  Surrey,  and 
within  and  holden  of  the  manor  of  Lambeth,  abutting  on  the 
north-east  on  a  new  road  leading  out  of  a  new  road  called  the 
Pilgrim  Boad  to  Pilgrim  Hill,  on  the  north-west  on  a  copyhold  piec» 
or  parcel  of  ground  sold  or  contracted  to  be  sold  by  the  said  John 
Woolley  to  J.  Sheldrick,  south-west  on  copyhold  lands  of  the  said 
John  Woolley  bounding  a  piece  of  ornamental  water,  and  south  on 
other  copyhold  land  of  the  said  John  Woolley,  and  which  said  piece 
or  parcel  of  ground  hereby  covenanted  to  be  surrendered  contains 
by  admeasurement,  on  the  north-east  side  thereof  540  feet  of  assize, 
little  more  or  less,  &c.  &c.,  which  said  piece  or  parcel  of  land  hereby 
covenanted  to  be  surrendered  is  more  particularly  delineated  and 
described  in  the  plan  drawn  in  the  margin  of  these  presents,  and 
coloured  green  ;  and  also  all  that  other  piece  or  parcel  of  ground 
situate  at  Norwood  aforesaid,  and  holden  of  the  said  manor, 
abutting  on  the  east  and  west  on  copyhold  land  late  of  Mr.  BL 
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Littlewood,  but  now  of  the  said  T.  E.  Eden,  on  the  north  on  land 
belonging  to  the  South  Metropolitan  Cemetery  Company,  and  on 
the  south  by  the  said  road  called  Pilgrim  Road,  leading  into  the 
Dulwich  Boad,  and  which  said  last-mentioned  piece  or  parcel  of 
ground  is  more  particularly  delineated  and  described  in  the  said 
plan  drawn  in  the  margin  of  these  presents,  and  is  coloured  pink, — 
Together  *with  a  free  and  uninterrupted  way  or  passage,  and  liberty 
and  privilege  of  way  and  passage,  ingress,  egress,  and  regress  to 
and  for  him  the  said  T.  E.  Eden,  his  heirs  and  assigns,  and  under- 
tenants, and  for  such  other  person  or  persons  as  the  said  T.  E.  Eden, 
his  heirs  or  assigns  or  undertenants  shall  think  proper,  and  either 
alone  or  together  with  any  other  person  or  persons  whomsoever, 
and  either  on  foot,  horseback,  or  in  carriages,  or  in  any  other 
manner  howsoever,  and  also  for  all  or  any  of  the  workmen,  labourers, 
and  servants,  and  the  carts,  waggons,  wains,  instruments  of  hus- 
bandry, and  other  carriages,  vehicles,  or  machines  whatsoever, 
and  the  horses,  cows^  oxen,  sheep,  hogs,  and  other  cattle  whatsoever 
of  him,  them,  or  any  or  either  of  them,  jointly  and  together  with 
all  other  persons  entitled  or  privileged  to  use  the  same,  in,  through, 
over,  along,  across,  and  upon  all  that  the  said  new  road  or  way 
now  called  or  known  as  the  Pilgrim  Koad,  leading  out  of  and  from 
the  Dulwich  Eoad  aforesaid,  to  and  round  a  certain  triangular  piece 
of  land  purchased  by  the  said  T.  E.  Eden  of  the  said  H.  Littlewood, 
and  also  in,  through,  over,  along,  across,  and  upon  other  part  of 
the  said  new  road  or  way  called  or  known  as  Pilgrim  Hill,  being  a 
continuation  of  Pilgrim  Boad,  and  leading  into  the  Elder  Hole 
Boad,  and  also,  in,  through,  over,  along,  across,  and  upon  a  certain 
other  new  road  or  way  leading  out  of  Pilgrim  Boad  aforesaid  into 
Pilgrim  Hill  aforesaid,  and  which  last-mentioned  road  or  way  forms 
the  north-eastern  boundary  of  the  land  or  ground  hereby  first 
covenanted  to  be  surrendered,  and  is  mentioned  in  the  said  plan 
drawn  in  the  margin  of  these  presents  as  the  Occupation  Boad, 
together  with  full  and  free  liberty  for  all  or  any  of  the  said  waggons, 
carts,  or  carriages,  to  be  loaded  with  and  to  carry  any  goods, 
materials,  or  things  whatsoever,  and  so  often  and  in  such  manner 
as  he  the  said  T.  E.  Eden,  his  heirs,  assigns,  or  undertenants, 
workmen,  labourers,  and  servants  *shall  think  fit  or  expedient,  and 
at  his  and  their  free  will  and  pleasure,  the  said  T.  E.  Eden,  his 
heirs,  appointees,  and  assigns,  and  his  and  their  tenants,  bearing 
and  paying  the  expenses  of  maintaining  and  keeping  the  said  roads 
in  good  repair  and  condition." 
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On  the  part  of  the  defendant  it  was  insisted  that  the  plaintiffs' 
right  of  way  was  limited  to  the  use  of  the  road  for  the  purpose  of 
access  to  the  gates  as  they  originally  stood,  and  that  they  could  not 
acquire  a  larger  or  a  different  right  by  opening  new  gates  at  other 
and  different  places :  and  the  case  of  Allan  v.  Gomme  (i)  was 
relied  on. 

For  the  plaintiffs  it  was  submitted  that  the  right  of  way  reserved 
to  them  enabled  them  to  use  the  road  for  the  purpose  of  obtaining 
access  to  their  land  at  any  part  thereof. 

The  learned  Baron  ruled  that  the  plaintiffs'  right  of  way  was 
not  affected  by  the  change  in  the  position  of  the  gates;  and 
accordingly  a  verdict  was  entered  for  the  plaintiffs, — the  amount  of 
damages  being  agreed  to  be  referred. 

Creaaey,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection.  He  cited  Allan  v, 
Gonvne,  and  Henning  v.  Bwnet  (2). 


Bramtvell  and  WiUes  now  showed  cause  : 

The  facts  are  shortly  these :  In  1836,  Woolley  was  possessed  of 
certain  meadow  land,  by  the  side  of  which  was  a  road  (the  soil  of 
which  also  was  WooUey's)  from  which  the  land  was  separated  by  a 
hedge  in  which  there  were  two  gates,  one  at  the  lower  the  other 
at  the  upper  end.  The  Cemetery  Company  having  purchased  the 
land, — as  the  conveyance  recited, — for  the  purposes  of  the  cemetery, 
pulled  down  the  hedge,  and  built  a  wall  instead  of  it,  erecting 
[  •62  J  *therein  two  gates,  but  neither  of  them  at  the  precise  spot  where 
the  old  gates  had  stood.  The  defendant  also  purchased  from 
Woolley  land  on  the  other  side  of  the  road  in  question.  To  each 
was  granted  a  right  of  way  along  the  road  to  the  lands  respectively 
purchased  by  them ;  and  both  were  bound  to  contribute  to  its 
repair.  It  is  said,  that,  because  there  is  a  plan  annexed  to  the 
conveyance  to  the  plaintiffs,  which  plan  discloses  the  existence  of 
two  gates,  one  at  the  lower  the  other  at  the  upper  end  of  the  road, 
and  the  deed  reserves  to  the  plaintiffs  the  use  of  "the  roads  or 
ways  leading  to  and  from  the  same  lands  and  hereditaments, 
as  the  same  roads  or  ways  are  described  in  the  said  map  or 
plan,"  the  plaintiffs'  right  is  limited  to  an  user  at  the  points  of 
ingress  and  egress  indicated  in  that  plan :  and  for  this  Allan  v. 
Gomme  and  Henning  v.  Burnet  were  relied  on.  Allan  v.  Gomme 
(1)  11  Ad.  &  El.  769;  3  Per.  &  D.  581.         (2)  91  E.  R.  427  (8  Ex,  187). 
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was  a  grant  of  a  definite  right  of  way,  and  therefore  can  have  no 
application  here.  So,  in  Uennhui  v.  Burnet,  a  defined  right  of  way 
was  given  from  A.  to  B. ;  and  Pareb,  B.,  said  that  did  not 
authorise  the  defendant  to  use  another  way.  How  can  that  be 
applicable  to  a  case  where,  as  here,  the  right  to  use  the  way  is 
given  to  the  grantees,  their  assigns  and  tenants,  "  and  all  persons 
coming  to  or  going  from  the  same  lands  and  hereditaments,  or  any 
part  thereof  ?  "  It  is  a  grant  of  a  described  road  for  the  purpose 
of  getting  to  the  lands  which  are  the  subject  of  the  conveyance,  or 
any  part  thereof. 

(Gresswell,  J. :  To  use  the  way  it  will  be  said,  as  it  is  describe^ 
in  the  plan,  viz.  by  the  two  then  existing  gates.) 

It  means,  as  the  road  is  described,  not  the  user. 


(Gresswell,  J. 
in  the  plan.) 


The  gates  form  no  part  of  the  road  as  described 


Gertainly  not.  If  the  argument  on  the  other  side  were  correct,  the 
plaintiffs  would  be  precluded  from  enlarging  the  gates,  as  well  as 
from  changing  their  position.  Suppose  a  portion  of  this  land  had 
been  conveyed  by  the  plaintiffs  to  a  third  party,  ^could  it  be  said 
that  the  grantee  of  part  would  be  precluded  from  acquiring  a  right 
of  way  thereto  ?  Where  a  house  which  had  a  pew  in  the  parish 
church  annexed  to  it,  was  divided  into  two,  it  was  held  that  a 
portion  of  the  pew  went  with  each  part  of  the  house :  Haiiis  v. 
Drewe  (i).  But,  even  assuming  that  the  right  of  way  granted  to  the 
plaintiffs  did  not  enable  them  to  avail  themselves  of  their  new 
gates,  the  acts  admitted  to  have  been  done  by  the  defendant  are  a 
clear  violation  of  their  original  and  indisputable  right. 

Montagu  Chambers  and  Creasey,  in  support  of  the  rule  : 

Wherever  a  person  possessing  an  easement  makes  a  substantial 
change  therein  so  as  to  increase  the  burthen  to  the  servient  tenement, 
the  right  is  either  suspended  or  altogether  gone. 

(Gresswell,  J. :  There  is  no  servient  tenement  here :  the  defen- 
dant does  not  claim  the  soil  of  the  road.) 

Neither  is  this  an  action  by  the  freeholder. 

(Jervis,  Gh.  J. :  The  defendant  is  a  wrong-doer.) 
.  (1)  36  E.  R  527  (2  B.  &  Ad.  164). 
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The  question  is,  whether  the  defendant  has  obstructed  a  right  of 
way  which  the  plaintiffs  lawfully  had.  The  right  originally  ceded 
to  the  plaintiffs,  was,  a  right  of  access  to  the  land  purchased  by 
them,  through  two  gates,  one  at  the  upper  the  other  at  the  lower 
end  of  the  road  in  question.  These  two  gates  the  plaintiffs  have 
removed,  and  have  built  a  wall  along  the  whole  frontage  of  their 
land,  with  two  gates  therein,  both  being  at  different  spots  from  those 
on  which  the  old  gates  stood.  The  right  of  way  which  was  granted 
to  the  plaintiffs  could  only  be  exercised  by  them  according  to  the 
terms  of  the  grant, — through  the  old  gates,  or  through  new  ones 
erected  at  the  same  spots.  By  abandoning  the  old  modes  of  access 
to  then:  land,  they  at  least  suspended  their  right  of  way. 

(Gresswbll,  J. :  Suppose  the  plaintiffs  had  built  up  the  old  ways, 
and  had  not  opened  new  ones,  would  that  justify  the  defendant  in 
doing  what  he  *has  done  ?) 

The  using  the  new  ways  would  probably  be  stronger  evidence  of 
abandonment. 


(Grbsswell,  J. 
the  trial.) 


There  was  no  evidence  of  abandonment  at 


No.  The  point  was  reserved.  [They  discussed  Henning  v.  Burnet 
and  Allan  v.  Gomme,  and  cited  Renshmv  v.  Bean  (1)  and  Moore  v, 
Rawson  (2).] 

[  57  ]  (Cresswell,  J.  [referring  to   Moore  v.   Rawson']  :  In  stopping 

up  lights,  the  party  is  using  his  own  land.  Here,  the  acts  com- 
plained of  are  done  by  the  defendant  upon  the  land  of  another.) 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  It  is  not 
necessary  to  determine  what  is  the  strict  construction  of  the 
indenture  of  the  29th  of  November,  1886,  though  I  for  one  enter- 
tain no  doubt  whatever  upon  it,  because  I  think  the  reference  to 
the  plan  or  map  does  not  mean  that  the  ways  shall  be  used  only 
through  the  gates  described  in  the  plan,  but  that  the  grantees  shall 
have  liberty  to  use  the  road  described  in  the  plan  for  the  purpose 
of  going  to  or  returning  from  any  part  of  the  lands  which  were  the 
subject  of  the  conveyance.  The  gates  formed  no  part  of  the  road 
as  described;  they  merely  lead  to  the  road.  But,  in  truth,  it 
(1)  21  L.  J.  Q,  B.  219.  (2)  27  E.  E.  376  (3  B.  &  C.  332). 
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is  unnecessary  to  determine  that.  This  is  not  like  the  case  of 
Henning  v.  Burnet  {^)y  where  the  grant  was  of  a  right  of  way  to  a 
particular  place,  for  a  particular  and  limited  purpose.  If  I  grant  a 
man  a  way  to  a  cottage  which  consists  of  one  room,  I  know  the 
extent  of  the  liberty  I  grant ;  and  my  grant  would  not  justify  the 
grantee  in  claiming  to  use  the  way  to  gain  access  to  a  town  he 
might  build  at  the  extremity  of  it.  Here,  the  grant  is  general,— to 
use  the  road  for  the  purpose  of  *going  to  or  returning  from  the 
land  conveyed,  or  any  part  thereof :  it  is  not  defined,  as  in  the  case 
referred  to.  But,  whether  the  plaintiffs  had  or  had  not  a  right  to 
alter  the  position  of  the  gates  as  described  in  the  plan,  it  is  quite 
clear  that  they  had  a  right  of  way  along  the  road  in  question  to  the 
upper  end  of  the  land ;  and  the  defendant  having  obstructed  that 
way  by  the  excavation  of  the  road  in  the  manner  stated,  the  plain- 
tiffs have,  it  is  conceded,  a  right  of  action,  unless  that  right  is  affected 
by  the  doctrine  of  suspension, — which  I  must  confess  I  do  not 
understand.  The  plaintiffs  have  a  right  of  way  to  the  upper  end  of 
their  land.  Suppose  they  do  not  choose  to  have  a  gate  at  all,  but 
build  up  a  wall  along  the  whole  line,  why  may  they  not  say,  when 
we  want  to  exercise  our  right  we  will  knock  down  our  wall  ?  I 
think  the  plaintiffs  have  done  nothing  to  defeat  the  right  granted 
to  them  by  Woolley ;  and  that,  whether  there  were  two  gates  or 
only  one,  the  defendant  had  no  right  to  obstruct  the  way  in  the 
manner  he  has  done. 
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Crbsswell,  J. : 

I  am  of  the  same  opinion.  It  appears  to  me  that  the  grant  of 
the  way  as  described  in  the  indenture  and  delineated  in  the  map  or 
plan  annexed  thereto,  gives  the  plaintiffs  the  free  use  of  the  whole 
and  every  part  of  the  way.  There  is  nothing  to  prevent  them  from 
stopping  short  at  any  intermediate  part  of  the  road.  The  doctrine 
of  suspension  suggested  by  Mr.  Creasey,  is,  I  must  confess,  perfectly 
new  to  me. 


Williams,  J.: 

I  am  entirely  of  the  same  opinion.  The  grant  of  the  roads  and 
ways  ''  as  the  same  roads  and  ways  are  described  in  the  map  or 
plan,"  does  not  mean  to  refer  to  the  plan  for  the  gates.  It  does  not 
mean  that  the  grantees  shall  have  merely  a  road  or  way  through 
the  gates  or  either  of  them  ;  but  that  they  shall  have  the  use  of 

(1)  91  E.  R.  427  (8  Ex.  187). 
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the  ways  for  the  purpose  of  getting  to  *and  from  the  lands,  or  any 
part  thereof.  This,  as  it  seems  to  me,  is  rendered  quite  clear  by 
the  words  contained  in  the  grant,  "jointly  or  in  common  with 
others  the  person  or  persons  for  the  time  being  entitled  to  the  like 
liberties,  licences,  and  authorities  respectively."  The  generality  of 
the  description  goes  far  to  convince  me  that  the  plaintiffs  were  to 
have  the  enjoyment  of  the  road  in  question,  without  reference  to 
the  means  of  access.  It  is  unnecessary  to  determine  the  other 
point:  but  I  cannot  see  any  ground  for  saying  that  the  right 
is  either  gone  or  suspended.  I  therefore  concur  with  my  Lord 
and  my  brother  Crbsswbll  in  thinking  that  this  rule  should  be 
discharged. 

Gbowder,  J.,  not  having  heard  the  whole  of  the  argument,  gave 

'^^  ^P^^^°-  ,  Ryle  diBcharged. 
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ALEXANDER  v.  ALEXANDER. 

(16  0.  B.  59—77  ;   S.  C.  24  L.  J.  0.  P.  150 ;   1  Jur.  N.  S.  598 ;   3  Ch.  E.  801  ;  3 
W.  R.  450 ;  25  L.  T.  0.  S.  99.) 

A  testatrix  devised  as  follows :  *'  I  give  and  devise  unto  my  son  Thomas 
all  that  my  freehold  estate,  situate,  &c.,  to  hold  the  same  unto  my  said  son 
Thomas  for  and  during  the  term  of  his  natural  life ;  and,  from  and  imme- 
diately after  his  decease,  I  give  and  devise  the  same  unto  the  second  son  of 
the  body  of  my  said  son  Thomas,  lawfully  begotten,  on  his  attaining  the 
age  of  twenty-one  years :  but,  in  default  of  there  being  a  second  son  of  the 
body  of  my  said  son  Thomas,"  then  over. 

The  testatrix  died  in  1813.  Her  son,  the  tenant  for  life,  had  four  sons, 
— ^the  first,  Christopher,  was  bom  in  1816,  and  died  in  1822, — the  second, 
George,  was  bom  in  1820,  and  died  in  1827,— the  third,  William,  was  bom 
in  1824,  and  attained  his  age  of  twenty-one  in  the  life-time  of  his  father, 
whom  he  survived, — the^ourth,  Thomas,  was  bom  in  1832,  and  also  attained 
twenty-one : 

Held,  that  George,  the  second  bom  son  of  Thomas,  the  tenant  for  life, 
took  a  contingent  remainder  expectant  on  the  determination  of  the  life- 
estate  of  his  father ;  and  consequently  that,  he  having  died  under  twenty- 
one,  and  intestate,  William  became  entitled  to  the  estate  as  his  heir-at-law. 

This  was  an  action  of  ejectment  brought  to  recover  a  cottage, 
bam,  and  nine  acres  of  land  situate  in  the  parish  of  Vemtram*8 
Dean,  in  the  county  of  Southampton.  *The  action  was  com- 
menced by  writ  of  ejectment,  and  the  above-named  defendant  was 
admitted  to  appear  thereto  and  defend  as  landlord  pursuant  to  the 
provisions  of  the  Common  Law  Procedure  Act,  1852, — 15  &  16 
Vict.  c.  76 ;  and  the  following  case  was,  under  an  order  of  Maulb, 
J.,  stated  for  the  opinion  of  the  Court : 

Mary  Alexander,  at  the  date  of  her  will,  and  at  the  time  of  her 
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death,  was  seised  of  the  inheritance  in  fee-simple  in  possession  of   Alexandek 
the  land  and  premises  sought    to   be  recovered   in   this  action ;   Alexander. 
and,  being  so  seised,  she  duly  made  and  published  her  last  will 
and  testament  in  writing,  dated  the  18th  of  October,  1813,  duly 
executed  and  attested  to  pass  real  estate,  and  which  will  was  as 
follows : 

"  This  is  the  last  will  and  testament  of  me,  Mary  Alexander,  of 
the  parish  of  Hurstborne  Tarrant,  in  the  county  of  Southampton, 
widow :  First,  I  will  and  direct  that  all  my  just  debts  and  funeral 
expenses  be  paid  by  my  executors  hereinafter  named,  as  soon  as 
conveniently  may  be  after  my  decease ;  and  to  and  with  the  pay- 
ment of  the  same  I  hereby  subject  and  charge  all  those  my  two 
messuages  or  tenements  and  premises  being  Nos.  4  and  5,  situate 
and  being  in  Edward  Street,  in  the  city  of  Westminster,  and 
hereinafter  given  and  devised  by  this  my  will  to  my  youngest  son 
Christopher  Alexander,  except  IGL  hereinafter  charged  upon  my 
estate  at  Verntram's  Dean,  and  given  by  this  my  will  to  my  son 
Thomas  Alexander :  I  give  and  devise  unto  my  said  son  Thomas 
Alexander  all  that  my  freehold  estate  situate  in  the  parish  of 
Verntram's  Dean,  in  the  said  county  of  Southampton,  and  now  in 
the  occupation  of  Thomas  Mosdell,  To  hold  the  same  unto  my  said 
son  Thomas  for  and  during  the  term  of  his  natural  life ;  and,  from 
and  immediately  after  his  decease,  I  give  and  devise  the  same  unto 
the  second  son  of  the  body  of  my  said  son  Thomas,  lawfully 
begotten,  on  his  attaining  the  age  of  twenty-one  *years ;  but,  in  [  ♦ei  ] 
default  of  there  being  a  second  son  of  the  body  of  my  said  son 
Thomas,  then  I  give  and  devise  the  same  unto  the  second  son  of 
the  body  of  my  son  Christopher,  lawfully  begotten,  on  his  attaining 
the  age  of  twenty-one  years;  but,  in  default  of  there  being  a 
second  son  of  the  body  of  my  said  son  Christopher,  then  I  give 
and  devise  the  same  unto  the  second  daughter  of  my  said  son 
Christopher,  lawfully  begotten,  on  her  attaining  the  age  of  twenty- 
one  years ;  but,  in  default  of  there  being  a  second  daughter  of  the 
body  of  my  said  son  Christopher,  then  I  give  and  devise  the  same 
unto  the  right  heirs  of  my  said  son  Thomas  for  ever,  but  subject  to 
and  charged  and  chargeable  with  the  payment  of  16L  towards 
discharging  my  just  debts  and  funeral  expenses,  and  also  subject  to 
the  yearly  payment  of  lOi.  10«.  unto  my  daughter  Mary  Ann 
Alexander  during  all  such  time  as  she  shall  remain  single  and 
unmarried,  by  two  equal  payments,  that  is  to  say,  the  5th  of  April, 
and  10th  of  October  in  every  year,  the  first  payment  to  begin  and 
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Alexander  commence  on  the  first  of  the  said  days  of  payment  as  shall  next 
Alexander,  happen  after  my  decease :  I  give,  devise,  and  bequeath  unto  my 
said  son  Christopher  ail  those  my  two  messuages  or  tenements  and 
premises,  with  the  appurtenances,  situate  and  being  in  Edward 
Street,  in  the  city  of  Westminster  aforesaid,  To  hold  unto  my  said 
son  Christopher,  his  heirs,  executors,  administrators,  and  assigns, 
for  ever ;  but  subject  as  aforesaid :  *  *  In  witness,  &c." 
[  62  ]  The  said  Mary  Alexander,  the  testatrix,  died  in  the  month  of 

December,  1813,  without  having  altered  or  revoked  her  said  will, 
leaving  her  son,  the  said  Thomas  Alexander,  her  heir-at-law ;  and, 
upon  her  death,  her  son  the  said  Thomas  Alexander  entered  into 
possession  of  the  said  land  and  premises,  or  the  receipt  of  the 
rents  and  profits  thereof,  and  continued  in  such  possession  or 
receipt,  under  the  said  devise  to  him,  until  the  time  of  his  death, 
which  took  place  on  the  6th  of  August,  1852.    He  died  intestate. 

The  said  Thomas  Alexander,  the  tenant  for  life,  married  Betsey 
Whitehom  in  the  year  1812,  and  had  by  his  said  wife  four  sons 
and  several  daughters :  the  first  son,  named  Christopher  Bicbard, 
was  born  on  the  22nd  of  August,  1816,  and  he  died  in  the  month 
of  August,  1822,  in  the  lifetime  of  his  father,  without  attaining 
twenty-one  years  of  age :  the  second  son,  named  George,  was  bom 
[*63]  on  the  8th  of  October,  1820,  and  he  died  in  the  *month  of 
February,  1827,  in  the  life-time  of  his  father,  without  attaining 
twenty-one  years  of  age:  the  third  son,  William,  one  of  the 
plaintiffs,  was  born  on  the  26th  of  June,  1824,  and  he  attained  the 
age  of  twenty-one  years  in  the  life-time  of  his  father:  and  the 
fourth  son,  Thomas,  was  born  on  the  25th  of  July,  1832,  and  is  the 
other  plaintiff  above  named,  and  has  attained  the  age  of  twenty-one 
years  since  the  death  of  his  said  father. 

The  said  William  Alexander,  the  plaintiff,  is  the  heir  of  George, 
the  second  son  of  Thomas  Alexander,  the  tenant  for  life :  and  he 
was  likewise  the  heir  of  the  said  Thomas  Alexander,  the  tenant  for 
life,  at  the  time  of  his  decease. 

George  Alexander,  the  defendant,  is  the  second  son  lawfully 
begotten  of  the  said  Christopher  Alexander,  the  second  son  of  the 
testatrix 

The  defendant  attained  his  age  of  twenty-one  years  on  the  14th 
of  December,  1858,  after  the  death  of  the  said  Thomas  Alexander, 
the  tenant  for  life  ;  and,  upon  the  death  of  the  said  tenant  for  life, 
he  the  defendant  claimed  to  be  entitled  to,  and  has  since  received, 
the  rents  and  profits  of  the  said  land  and  premises. 
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The  question  for  the  opinion  of  the  Court,  is,  whether  either  of  Alexandkb 
the  said  plaintiEfs  is  entitled  to  recover  possession  of  the  said  land  Alexander. 
and  premises.  If  the  Court  shall  be  of  opinion  that  either  of  the 
said  plaintiffs  is  so  entitled,  then  judgment  is  to  be  entered  for 
such  plaintiff,  accordingly.  But,  if  the  Court  should  be  of  opinion 
that  neither  of  the  said  plaintiffs  is  so  entitled,  then  judgment  is  to 
be  entered  for  the  defendant. 

Rtidall,  for  the  plaintiffs.    *     ♦     ♦ 

Fordham,  contra.     *     *     *  [  71  ] 

Rudall,  in  reply.     ♦     *     *  [  75  j 

Cur,  adv.  vxilt. 

Jeryis,  Ch.  J. : 

The  question  in  this  case  turns  upon  the  construction  of  a  few 
words  in  the  will  of  Mary  Alexander.  The  devise  is  as  follows : 
''  I  give  and  devise  unto  my  said  son  Thomas  Alexander  all  that 
my  ^freehold  estate,  situate,  &c.,  to  hold  the  same  unto  my  said  [  *76 1 
son  Thomas  for  and  during  the  term  of  his  natural  life ;  and,  from 
and  immediately  after  his  decease,  I  give  and  devise  the  same  unto 
the  second  son  of  the  body  of  my  said  son  Thomas,  lawfully 
begotten,  on  his  attaining  the  age  of  twenty-one  years :  but,  in 
default  of  there  being  a  second  son  of  the  body  of  my  said  son 
Thomas,  then  I  give  and  devise  the  same  unto  the  second  son  of 
the  body  of  my  son  Christopher,"  &c.  It  was  admitted,  in  the 
course  of  the  argument,  that  George,  the  second  son  of  the 
testatrix's  son  Thomas,  who  was  born  on  the  8th  of  October,  1820, 
and  died  in  the  life-time  of  his  father,  without  having  attained  the 
age  of  twenty-one,  satisfied  the  description  of  the  person  who  was 
to  take  the  estate:  but  the  question  argued  was,  what  was  the 
nature  and  character  of  the  estate  which  he  took.  It  was  con- 
tended, on  behalf  of  William  Alexander, — the  claim  of  the  other 
plaintiff  not  being  urged  before  us, — that  George,  the  second  son  of 
Thomas,  took  a  contingent  remainder  expectant  on  the  determina- 
tion of  the  life-estate  of  his  father.  On  the  other  hand,  it  was 
insisted,  on  behalf  of  the  defendant, — who  was  the  second  son  of 
Christopher  Alexander,  the  testatrix's  second  son,  and  who  attained 
his  age  of  twenty-one  years  after  the  death  of  the  tenant  for  life 
Thomas  Alexander, — that  George,  under  the  devise  in  question, 
took  an  estate  in  fee,  with  an  executory  devise  over,  in  the  event  of 
his  dying  under  twenty-one.     The  question  is,  which  of  these  is 
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Alexander  the  right  construction?  If  the  former,  the  plaintiff  William 
AlexIndeb.  Alexander  will  be  entitled  to  our  judgment:  if  the  latter,  he  will 
not  be  entitled.  Upon  a  careful  consideration  of  the  authorities, 
we  are  of  opinion  that  the  plaintiff's  is  the  correct  construction. 
In  truth,  the  question  is  determined  by  two  authorities  which  were 
cited  upon  the  argument,  viz.  Festing  v.  Allen  (1)  and  Doe  d.  R^iw  v. 
[  •77  ]  Lucraft  (2).  ♦If  we  could  read  the  will,  or  that  part  of  it  upon  which 
the  question  turns,  as  saying  ''  I  give  and  devise  the  same  unto  the 
second  son  of  the  body  of  my  said  son  Thomas,  lawfully  begotten, 
on  his  attaining  the  age  of  twenty-one  years,  but,  in  default  of 
there  being  a  second  son  who  shall  attain  the  said  age  of  twenty- 
one  years,"  then  over,  the  construction  contended  for  on  the  part 
of  the  defendant  would  be  the  correct  construction.  But,  in  the 
case  of  Doe  d.  Rexv  v.  Liicraft,  under  precisely  similar  circum- 
stances,— indeed  stronger ;  for,  there  the  word  "  such  "  might  have 
been  supposed  to  carry  back  the  description  to  the  persons  before 
named, — the  Court  determined  that  the  contingency  upon  which 
the  defendant  was  to  take  the  whole  estate  did  not  happen ;  for, 
that  the  testator  only  intended  the  estate  to  go  over  to  the 
defendant  in  an  event  which  had  not  happened,  viz.  the  event  of 
his  dying  without  leaving  any  issue.  The  result  is,  that,  upon  the 
authority  of  these  decisions,  we  hold  that  the  plaintiff  William 
Alexander  is  entitled  to  the  judgment  of  the  Court. 

Judgment  f 01'  the  plaintiff. 


1855. 


Ex  PARTE  DAKINS,  In  re  SWAN  v.  DAKINS  (8). 

April  17.   (16  C.  B.  77—96;  S.  C.  3  C.  L.  R  602 ;  24  L.  J.  C.  P.  131 ;  1  Jur.  N.  S.  378 ;  3 
W.  B.  369 ;  25  L.  T.  0.  S.  54.) 

r  77 1 

'■       -■  A  "priest  in  ordinary  of  her  Majesty's  chapels  Royal"  ia  privileged 

from  arrest  on  process  of  the  county  courts  under  the  8  &  9  Vict,  c  95, 
8.  99  (4),  for  non-attendance  on  a  judgment  summons, — such  process  being 
in  the  nature  of  execution,  and  not  merely  process  of  contempt. 

The  proper  mode  of  obtaining  his  discharge  in  such  case,  is,  not  by  writ 
of  privilege,  but  by  habeas  corpus  from  one  of  the  superior  Courts  (upon 
affidavits  showing  his  privilege),  or  by  application  to  the  Judge  of  the 
county  court. 

BTLES,  Serjt.,  moved  for  the  discharge  upon  a  habeas  corpus  of 
the  Kev.  John  Horsley  Dakins,  who  was  detained  in  the  custody  of 
the  keeper  of  the  county  gaol  of  Derbyshire  under  a  warrant  of 

(1)  67  R.  B.  339  (12  M.  &  W.  279).       Plant  [1901]  1  K.  B.  31,  70  L.  J.K.  B. 

(2)  1  Moo.  &  Sc.  573  ;  8  Bing.  386.        63. 

(3)  Cited  with  approval  in  Baileij  v.  (4)  See  now  the  Debtors  Act,  1869. 
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commitment  of  the  Judge  of  the  Derbyshire  County  Court,  on  the        Swan 
ground  that  the  applicant  was  privileged  from  arrest,  as  being  one       dakins. 
of  the  priests  in  ordinary  of  her  Majesty's  chapels  Eoyal.    It 
♦appeared  that  Dr.  Dakins  was  summoned  to  the  county  court  for       [  *7S  ] 
a  debt,  and  judgment  obtained  against  him  with  an  award  of  pay- 
ment forthwith.    The  money  not  having  been  paid,  the  plaintiff 
obtained  a  judgment  summons,  which  was  served  personally  upon 
Dr.  Dakins ;  and,  for  his  non-appearance  thereto,  the  Judge  of  the 
county  court  made  an  order  for  his  commitment  to  the  county  gaol 
for  thirty-five  days,  or  until  he  should  be  discharged  by  due  course 
of  law,  under  which  he  was  arrested  on  the  27th  of  March,  and 
lodged  in   the   gaol   at  Derby.    Dr.  Dakins  on  the   5th  instant 
obtained  a  Judge's  order  for  a  habeas  corpus,  under  which  he  was 
brought  up  before  Crompton,  J.,  at  chambers,  when  that  learned 
Judge  referred  the  matter  to  the  Court. 

Where  a  party  is  improperly  restrained,  a  habeas  corpus  is  the 
proper  remedy :  Fenner  v.  Tail  (i). 

{MHward :  It  may  at  once  be  conceded,  that,  if  this  had  been 
the  case  of  an  arrest  under  a  ca.  sa.  from  one  of  the  superior 
Courts,  the  defendant  would  be  entitled  to  his  privilege :  that  has 
been  already  decided  in  his  favour  in  Haney  v.  Dakins  (2). 

Jbrvis,  Ch.  J. :  There  are  two  points, — first,  whether  the  privilege 
extends  to  entitle  this  gentleman  to  his  discharge  from  process  of 
the  county  court,— secondly,  whether,  this  being  a  commitment 
in  the  nature  of  contempt,  the  application  should  not  have  been 
made  in  the  county  court.) 

The  order  of  commitment  of  the  county  court  is  not  process  of 
contempt,  properly  so  called,  but  limited  execution.  The  question 
turns  upon  the  construction  of  two  or  three  sections  of  the  County 
Court  Act,  of  9  &  10  Vict.  c.  95.  [He  referred  to  sections  98, 99,  103 
and  110.]  This  matter  underwent  considerable  discussion  in  this  [  80  ] 
Court  in  ExpaHe  Kinning  (3),  where  the  warrant  was  founded  upon 
the  8  &  9  Vict.  c.  127,  s.  1 ;  and  also  in  the  same  case,  in  the 
Queen's  Bench :  Kinning* s  case  (4).  One  question  that  arose  in 
that  case,  was,  whether  the  order  of  commitment  was  in  pcenam. 
Pattbson,  J.,  in  the  course  of  the  argument,  asks,  "  Is  this  pro- 
ceeding by  way  of  punishment  ?    By  s.  8  (6),  it  is  provided,  that, 

(1)  1  Cr.  M.  &  E.  584.  (4)  10  Q.  B.  730. 

(2)  a  Ex.  266.  (5)  Which  is  similar  to  8.  110  of  the 

(3)  4  G.  B.  507.  Act  now  under  consideration. 
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swAK  upon  payment  of  the  debt,  the  debtor  shall  by  leave  of  the  Judge  be 
Dakins.  discharged  out  of  custody.  Imprisonment  in  execution  of  judg- 
ments for  small  debts  had  been  recently  done  away  with.  Probably 
the  change  was  thought  inexpedient  in  some  measure ;  and  this  Act 
was  intended  as  a  partial  restoration  of  the  old  law.  I  had  recently  to 
consider  the  first  section,  in  a  case  argued  before  me  at  chambers 
by  Mr.  Maynard.  One  of  the  Queen's  servants  had  been  summoned 
before  the  Bankruptcy  Court.     He  did  not  appear  to  the  summons ; 

[  *^i  ]  and  that  Court  pronounced  him  to  be  in  contempt,  *and  committed 
him.  He  was  brought  before  me  by  habeas  corpus :  I  thought  the 
process  prescribed  by  the  Act  was  by  way  of  execution,  and  not  of 
punishment,  and  discharged  him." 

(Jbrvis,  Ch.  J. :  I  attended  as  Attorney-General  before  Mr.  Justice 
Patteson  upon  that  occasion,  and  my  brother  Crompton  was  with 
me.  I  remember  the  learned  Judge  took  time  to  consider,  and 
delivered  a  very  elaborate  judgment.  It  was  not,  however,  urged 
there  by  Mr.  Maynard  that  this  was  a  commitment  in  the  nature 
of  a  contempt.) 

In  Ex  parte  Foulkes  (l),  where  a  debtor  was  committed  for  not 
appearing  to  a  summons  under  this  section,  Alderson,  B.,  in  his 
judgment,  observed  that  '*  the  intention  of  the  Legislature  was,  to 
give  a  limited  ca.  sa,  in  all  cases  where  the  amount  of  the  judgment 
debt  did  not  exceed  20Z."  *  *  It  is  clear,  therefore,  that  this 
order  of  commitment^  by  whatever  name  it  may  be  called,  is  civil 
[  *82  ]  process.  *It  by  no  means  follows,  however,  that  the  defendant's 
privilege  would  not  avail  him,  even  if  it  is  strictly  process  of 
contempt. 

(Jbrvis,  Ch.  J. :  If  it  is  for  contempt,  should  you  not  go  to  the 
Court  whence  the  party  was  committed?  Another  Court  cannot 
judge  of  the  contempt :  Stockdale  v.  Hansard  (2).) 

It  is  not  strictly  a  commitment  for  contempt,  where  the  alleged 
contempt  is  substantially  the  non-payment  of  money.  The  Court 
will  not  grant  an  attachment  against  a  Peer  {Walker  v.  The  Earl 
of  Grosvenor  (3) )  or  a  member  of  Parliament  {Catmnr  v.  Sir  E. 
Knatchhull  (4) )  for  non-payment  of  money  pursuant  to  an  award. 

(1)  15  M.  &  W.  612.  nom.  In  re  MkUUesex  {SJteHff),  52  B.  B. 

(2)  4  Jut.  70;    S.  C.  nom.  lieg,  v.  337  (11  Ad.  &  El.  273). 
Oossett,  3  Per.  &  D.  349 ;  S.  C.  nom.  (3)  4  R.  R  410  (7  T.  IL  171). 
Beg.  V.  EiHins,  8  Dowl.  P.  C.  451 ;  S.  C.  (4)  4  R  E.  489  (7  T.  E,  448). 
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This,  like  that,  is  a  mere  ancillary  mode  of  compelling  payment  of        Swan 

r. 

money;  Dakins. 

(Jbrvis,  Ch.  J. :  It  is  by  no  means  matter  of  right  to  discharge  a 
party  upon  a  habeas  corpus,  even  in  a  clear  case  of  privilege.  The 
proper  course  of  proceeding  is  said  to  be,  by  writ  of  privilege; 
though  I  believe  no  man  living  ever  saw  such  a  writ :  Leslie  v . 
Disney  (1) ;  Dyer  v.  Disney  (^2),) 

Many  precedents  of  writs  of  privilege  are  to  be  found  in  Eastell's 
Entries,  title  "Privilege,"  but  none  of  them  apply  to  this,  particular 
case.  There  is  also  a  modern  precedent  of  a  writ  of  privilege  in 
a  case  of  In  re  Thompson  (3). 

(Jbrvis,  Ch.  J. :  That  was  out  of  the  equity  side  of  the  Exchequer.) 

This  is  not  a  case  for  a  writ  of  privilege,  properly  so  called,  but  for 
a  habeas  corpus ;  Vin.  Abr.,  Privilege  (B.) ;  which  is  of  common 
right  wherever  a  man  is  unlawfully  in  custody, 

(Jbrvis,  Ch.  J. :  Should  not  the  application  be  addressed  to  the 
Court  out  of  which  the  process  issued  ?  Suppose  a  ca.  sa.  issued 
out  of  this  Court,  could  the  party  arrested  under  it  apply  for  a 
habeas  coipus  to  the  Court  of  Exchequer  ?) 

Probably  *not ;  but  w6  are  here  dealing  with  the  process  of  an        [  *83  ] 
inferior  Court. 

(Cresswell,  J. :  The  inferior  Court  could  take  no  cognizance  of 
the  privilege  until  brought  to  its  notice.  The  warrant,  therefore, 
was  not  irregular.  The  Judge  of  the  county  court  surely  could 
deal  with  the  matter.) 

It  may  be  that  the  defendant  might  have  applied  to  the  county 
court.  But,  as  he  is  now  before  this  Court  upon  the  habeas  corpus, 
the  Court  will  not  send  him  back  to  the  inferior  <!ourt,  if  they  see 
that  he  is  improperly  in  custody. 

The  67th  section  of  the  9  &  10  Vict.  c.  95,  and  the  18th  section  of 
the  12  &  13  Vict.  c.  101,  will  be  relied  on  to  show  that  no  privilege 
is  to  avail  against  process  of  the  county  court.  But  those  enact- 
ments had  a  totally  dififerent  object  in  view ;  their  object  was  to 

(1)  1  Cr.  M.  &  R.  578  ;  5  Tjt.  181.  (3)  2  M.  &  W.  645. 

(2)  73  E.  E.  514  (16  M.  &  W.  312). 
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Swan        oust  attorneys  of  their  privilege  of  being  sued  only  in  their  own 
Dakins.      Courts. 

Milward  showed  cause : 

The  67th  section  of  the  9  &  10  Vict.  c.  95,  enacted  that  no 
privilege,  except  as  thereinafter  excepted,  should  be  allowed  to  any 
person  to  exempt  him  from  the  jurisdiction  of  any  Court  holden 
under  that  Act.  This  being  found  insuflScient  to  deprive  attorneys 
of  privilege,  the  12  &  13  Vict.  c.  101,  s.  18,  enacted  "  that  no 
privilege  shall  be  allowed  to  any  attorney,  solicitor,  or  other  person, 
to  exempt  him  from  the  provisions  of  this  Act  or  the  9  &  10  Vict 
c.  95." 

(Jbrvis,  Ch.  J. :  That  has  nothing  to  do  with  this  sort  of  privilege.) 

This  is  not  the  proper  mode  of  asserting  the  privilege  if  it  is 
applicable  to  process  of  this  sort.  In  Bac.  Abr.  title  "  Privilege  " 
(C.)  5,  it  is  sia,id :  ''  It  seems  that  formerly  the  usual,  and  indeed 
necesssary,  way  of  taking  advantage  of  privilege,  was,  to  plead  the 
same,  or  to  bring  a  writ  of  privilege ;  and  that  applications  in  other 
manner,  or  even  by  motion  in  Court,  were  held  insufficient."    In  the 

[  ♦84  ]  margin,  it  is  said, — **  But  so  early  as  the  44th  Hen.  VIII.,  Ferrers, 
a  member  in  execution,  was  delivered  by  the  Serjeant  without  any 
other  warrant  than  his  mace,  even  though  the  Lobd  Changbllob 
ordered  a  writ  of  privilege :  Holling.  Chron. ;  1  Hats.  Prec.  53 ; 
Dyer,  61  a  ;  but  qucere  of  this  case."  And  the  learned  author  goes 
on, — "  As,  where  the  defendant,  being  a  burgess  of  Parliament, 
brought  a  letter  from  the  Speaker  to  the  King's  Bench,  to  stay,  &c., 
it  was  disallowed  by  the  Court ;  for,  as  the  book  says,  it  ought  to 
have  been  a  writ  of  privilege."  Colonel  Pitt's  case, — Button  v.  Pitt  (i)^ 
— seems  to  dispose  of  the  question  (2).  *  ♦  The  circumstance 
of  the  detention  being  under  process  of  an  inferior  Court  under- 

[  86  J  went  discussion  in  Cams  Wilson's  case  (3).  *  *  Several  instances 
given  in  Com.  Dig.  "Privilege"  (A.  3), show  that  the  proper  coarse 
of  proceeding  in  such  a  case,  is,  by  writ  of  privilege,  or  supersedes 
Colonel  Pitt's  case,  as  reported  in  2  Str.  985,  shows  that  the  Cour| 
from  which  the  process  issues  will  discharge  the  party,  without 
putting  him  to  his  writ  of  privilege,  where  the  case  is  clear. 

(1)  Barnes,  199.  Hard.  28,  37  ;  Fort.  342, 

(2)  See  Holiday  y.    Cdoncl  Pitt,  2  (3)  68  E.  R.  626  (7  Q.  B.  984). 
Str.   985;    Comyiis,   444;   Cas.  temp. 
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(WiLiiUMB,  J. :  There  is  no  doubt  about  that.)  Swan 


r. 


Unless  the  case  is  clear,  the  Court  will  not  interfere :  Chester  v.      P^^^^ns. 
Upsdale  (l). 

(Jbrvis,  Ch.  J. :  There  are  great  diflSculties  in  the  way  of 
proceeding  by  writ  of  privilege,) 

The  statute  for  the  regulation  of  the  Petty  Bag  Office,— 12  &  13  Yict. 
c,  109, — gives  every  facility  for  issuing  writs  and  trying  issues 
thereon:  and  there  can  be  no  objection  to  their  issuing  to  the 
county  court. 

(Williams,  J,,  referred  to  Abdy's  case  (2),  where  an  alderman  of 
London  was  discharged,  on  the  ground  of  privilege,  from  a  fine 
imposed  by  a  court  leet.) 

In  that  case,  the  party  being  a  magistrate,  the  Court  assumed  to 
have  jurisdiction.     In  Luniley  v.  Battine  (8),  the  party  was  left  to 
his  writ  of  privilege.    *     *    These  authorities  plainly  show  that        [  87  ] 
applications  of  this  sort  are  not  to  be  favoured. 

Then,  is  this  a  matter  of  doubt  ?  Is  it  not,  on  the  contrary, 
perfectly  clear  that  the  order  of  commitment  under  the  99th  section 
of  the  9  &  10  Vict.  c.  95,  is  process  of  contempt,  and  not  merely 
process  of  execution  ?  The  imprisonment  is  no  satisfaction  of  the 
debt :  s.  108 :  and,  even  payment  does  not  entitle  the  party  to  his 
discharge ;  that  is,  by  s.  110,  left  to  the  discretion  of  the  Judge. 
*  *  In  Kimpton  v.  2'he  London  and  Narth-Westem  Railway  [88] 
Company  {4), — where  a  witness  on  a  trial  at  Nisi  Prius  was  arrested 
redetindo,  under  a  warrant  of  commitment  for  not  appearing  to  a 
summons  issued  on  a  judgment  recovered  against  him  in  a  county 
court ;  and  it  was  held  that  an  application  for  his  discharge  was 
properly  made  to  the  Court  in  banc, — ^Mabtin,  B.,  says,  "The 
imprisonment  (under  s.  99)  does  not  operate  as  a  satisfaction  of  the 
debt :  s.  103."  And  Parke,  B.,  says :  "  It  is  a  proceeding,  not  by 
way  of  execution,  but  as  a  punishment  for  contempt."  The  dis- 
tinction between  contempts  of  a  civil  and  a  criminal  character  is 
well  put  by  Lord  Brougham,  in  Long  Wellesley's  case :  WeUesley  v. 
The  Duke  of  Beaufort  (5), — "With  respect  to  the  distinction  between 
civil  and  criminal  contempts,  denied  by  Mr.  Beamea,  I  agree  that 

(1)  1  Wils.  278.  (4)  96  E.  E,  967  (9  Ex.  766). 

(2)  Oro.Car.  685;  Sir  W.  Jones,  462.         (5)  34  E.  E.  169  (2  Euss.  &  My. 

(3)  2  B.  &  Aid.  234.  639,  667). 
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Swan       there  may  oftentimes  be  difficalty  in  finding,  first,  authority  for 

Dakins.     deciding  where  the  line  is  to  be  drawn,  and,  secondly,  instances  in 

practice  for  drawing  it.    Yet  that  line  has  been  recognised  by  the 

Court  of  Queen's  Bench,  in  Catmur  v.  KnatchbuU  (1),  and  in  Walker 

V.  Lord  Orosvenor  (2).     *     *     * 

[  89  ]  (Williams,  J. :  It  is  quite  clear  that  all  the  matters  mentioned  in 

B.  99,  which  would  justify  the  Judge  of  the  county  court  in  com- 
mitting the  defendant,  are  not  contempts.) 

In  Kinning's  case,  the  commitment  was  for  the  non-payment  of  an 
instalment  as  ordered;  and  two  of  the  Judges  of  the  Court  of 
Queen's  Bench  thought  a  previous  summons  was  necessary,  which 
it  clearly  would  not  have  been  if  the  commitment  had  been  in  the 
nature  of  execution.  But,  when  the  case  came  before  this  Court, 
all  the  Judges  were  of  opinion  that  it  fell  within  the  category  of 
punishment.  [He  also  referred  to  Daviea  v.  Fletcher  (3) ;  Abley  v. 
Dote  (4).] 

[  91  ]  Byle8,  Serjt.,  in  reply,  [referred  to  Eggington's  case  (5)]. 

[92]        Jbbvis,  Gh.  J.: 

Although  I  have  entertained  considerable  doubt,  as  well  during 
the  argument  of  this  motion,  as  when  the  matter  was  before  me  at 
chambers,  upon  the  whole  I  am  now  of  opinion  that  the  defendant 
is  entitled  to  his  discharge.  There  is  no  question,  that,  if  this  were 
an  application  to  the  Court  out  of  which  a  ca.  sa.  had  issued  against 
this  gentleman,  he  must  have  been  at  once  discharged :  this  was 
done  in  the  case  of  this  very  defendant,  in  Harvey  v.  Dakins  (e). 
But  Mr.  Milward  contends,  that,  though  that  would  be  so  in  the 
case  of  a  commitment  under  civil  process,  yet  the  privilege  does  not 
extend  to  process  issuing  out  of  the  county  court,  because  that  is  a 
commitment  in  the  nature  of  punishment.  There  is  no  question, 
that,  if  this  were  a  commitment  for  contempt,  or  clearly  for  punish- 
ment only,  the  privilege  would  not  apply.  That,  indeed,  was  con- 
ceded by  my  brother  Byles.  But  I  think  this  is  not  properly  a 
commitment  of  that  description,  but  rather  in  the  nature  of  a 
limited  or  qualified  execution, — its  object  being  to  get  the  money 
by  coercing  the  person  of  the  debtor.    The  principal  grounds  upon 

(1)  4  B.  E.  489  (7  T.  E.  448).  (5)  95  B.  B  774  (2  El.  &  Bl.  717). 

(2)  4  B.  B.  410  (7  T.  B.  171).  (6)  3  Ex.  266 ;   and  see  Winter  t. 

(3)  96  B.  B.  638  (2  El.  &  Bl.  271).  DiUin,  13  M.  &  W.  25. 

(4)  87  B.  B.  697  (11  0.  B.  378). 
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which  it  has  been  contended  that  the  commitment  in  question  is  Swan 
for  punishment  only,  are,  that  the  imprisonment  under  it  does  not  dakins. 
operate  as  a  satisfaction  of  the  debt,  and  that  the  party  committed 
is  not  entitled  to  his  discharge,  upon  the  mere  payment  of  *the  [  *93  ] 
debt.  But  the  110th  section  of  the  9  &  10  Yict.  c.  95,  enacts,  that, 
where  the  person  imprisoned  under  the  Act  shall  have  satisfied  the 
debt  and  costs,  he  shall  be  discharged  out  of  custody,  ''  upon  the 
certificate  of  such  payment  or  satisfaction,  signed  by  the  clerk  of 
the  Court,  by  leave  of  the  Judge  of  the  Court."  The  fair  meaning 
of  that  section  is,  that,  when  the  money  is  paid,  the  Judge  becomes 
a  mere  ministerial  officer  to  order  the  discharge.  He  has  no  dis- 
cretion.. The  prisoner  is  entitled  to  the  order  as  a  matter  of 
course  (^).  It  seems  to  me,  therefore,  that  there  is  nothing  in  the 
nature  of  the  custody  here  to  deprive  the  defendant  of  his  privilege, 
but  that  the  case  is  the  same  as  if  it  were  an  application  for 
redress  for  an  apprehension  under  process  issuing  of  execution  out 
of  one  of  the  superior  Courts.  Then  it  is  said,  that,  assuming  the 
defendant  to  be  entitled  to  be  discharged,  the  application  for  that 
purpose  should  have  been  made  to  the  Court  out  of  which  the  pro- 
cess issued ;  for,  that,  there  being  nothing  irregular  or  informal  in 
the  warrant,  this  Court  has  no  right  to  interfere.  But  I  think 
there  is  a  difficulty  in  that  argument.  According  to  the  old 
practice,  the  course  was,  not  to  discharge  the  prisoner  on  motion, 
but  to  issue  a  writ  of  privilege :  and  Mr.  Milward  has  failed  to 
satisfy  me  that  such  a  writ  could  issue  out  of  the  Petty  Bag  Office 
to  the  county  court.  The  party,  therefore,  must  have  some  other 
remedy.  He  is  illegally  detained  in  custody.  The  ordinary  remedy 
in  such  a  case  is,  to  apply  for  a  habeas  coi'pm,  assisted,  as  here,  by 
affidavits  showing  that  the  detention  is  illegal, — as  was  held  by  the 
Court  of  Queen's  Bench  in  Ex  parte  Eggington.  *We  have  also  [  ^94  ] 
the  authority  of  my  brother  Patteson,  who  discharged  a  servant  of 
her  Majesty  upon  precisely  the  same  ground  upon  which  this 
gentleman's  discharge  is  sought.  I  think  that  will  amply  justify 
us  in  adopting  the  same  course,  and  ordering  Dr.  Dakins  to  be 
discharged  from  custody. 

Cresswbll,  J. : 

I  am  of  the  same  opinion.    It  is  conceded  that  Dr.  Dakins  is  by 

(1)  But  see  Davits  y.  Fletcher,  95  appearing.    Such  a    commitment   as 

B.  R.  538  (2  El.  &  Bl.   271),  where  the  present  is  very  different  from  an 

Lord  Campbell  says :  *' Payment  did  execution  or  an  attachment  for  not 

not    purge    the     contempt     in    not  paying  money.*' 

40^-2 
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Swan  reason  of  his  office  privileged  from  arrest  in  execution  for  debt ;  and 
dakins.  'ihat,  if  this  were  the  case  of  a  mere  commitment  for  non-payment 
of  a  debt,  he  would  be  entitled  to  his  discharge.  Now,  I  think  this 
is  to  be  considered  as  an  imprisonment  in  execution  for  a  debt, 
though  the  debt  is  not  discharged  by  the  imprisonment.  The 
reasons  why  the  incarceration  of  the  debtor  was  considered  to  be  a 
satisfaction  of  the  debt  in  the  superior  Courts,  are  not  applicable 
to  these  commitments.  It  is  true,  that,  in  every  one  of  the  instances 
mentioned  in  the  99th  section  of  the  9  &  10  Yict.  c.  95,  there  is 
something  like  misconduct :  but  the  110th  section  shows  that  the 
object  of  the  imprisonment  is,  the  enforcing  payment  of  the  debt ; 
it  enacts  "  that  any  person  imprisoned  under  this  Act  who  shall 
have  paid  the  debt  or  demand,  or  the  instalments  thereof  payable, 
and  costs  remaining  due  at  the  time  of  the  order  of  imprisonment 
being  made,  together  with  the  costs  of  obtaining  such  order,  and 
all  subsequent  costs,  shall  be  discharged,  out  of  custody;"  and 
then  it  specifies  how,  viz.  ''  upon  the  certificate  of  such  payment  or 
satisfaction,  signed  by  the  clerk  of  the  Court,  by  leave  of  the  Judge 
of  the  Court  in  which  the  order  of  imprisonment  was  made.*'  The 
debt  being  paid,  the  Judge  is  as  much  bound  to  grant  leave  for  the 
party's  discharge,  as  the  clerk  is  bound  to  sign  the  certificate  of 
payment.  That  shows  that  the  commitment  really  is  a  commitment 
[  *95  ]  for  non-payment  of  the  debt,  and  not  merely  as  a  ^punishment  for 
contempt ;  and,  consequently,  the  character  of  the  imprisonment 
here  does  not  take  away  the  applicant's  privilege.  Then  it  is  said 
that  the  party  should  have  applied  in  the  first  instance  to  the 
Judge  of  the  county  court.  Upon  that  matter,  however,  I  am  quite 
satisfied  to  rely  upon  the  decision  of  my  brother  Pattbson,  to  which 
we  have  been  referred.    The  rule  must  be  made  absolute. 

WiLLUMS,  J. : 

I  am  of  the  same  opinion.  After  full  consideration,  I  am  satisfied 
that  the  applicant  is  improperly  in  custody,  because,  it  being 
admitted  that  he  is  privileged  from  arrest  under  civil  process,  I 
think  he  is  now  being  detained  under  civil  process.  It  is  true  that 
the  99th  section  of  the  9  &  10  Yict.  c.  95,  does  not  authorise  the 
county  court  Judge  to  commit  to  prison  except  in  cases  of  mis- 
conduct :  but,  when  imprisonment  is  ordered,  it  is  in  effect  for  the 
non-payment  of  the  debt.  That  is  obvious,  from  the  110th  section. 
I  was  at  first  inclined  to  think  that  that  section  did  not  make  it 
imperative  on  the  Judge  of  the  county  court  to  order  the  discharge 
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of  the  party,  on  payment  of  the  debt  and  costs.  But,  upon  reflec-  Swan 
tion,  I  think  it  clearly  is  imperative  on  the  Judge  to  give  leave  dakiks. 
for  the  prisoner's  discharge,  where  he  has  paid  the  debt  and  costs, 
and  the  clerk's  certificate  to  that  effect  is  laid  before  him.  That 
satisfies  my  mind  that  the  commitment  is  equivalent  to  an  imprison- 
ment under  an  attachment  for  non-payment  of  a  debt, — or,  in 
other  words,  that  it  is  substantially  civil  process.  The  question 
upon  which  I  have  felt  the  greatest  difficulty,  is,  whether  a  habeas 
corpus  was  the  appropriate  remedy.  But  I  am  satisfied  on  that 
score  with  the  decision  of  Mr.  Justice  Patteson,  who  well  considered 
the  matter.  I  was  at  first  inclined  to  think  with  Mr.  MUward,  that 
the  proper  course  would  be,  to  apply  to  the  Court  out  of  which  the 
process  issued :  but  the  authority  *of  that  case  is  sufficient  to  show  L  *^  ] 
that  this  Court  has  power  to  order  a  habeas  corpus  to  issue  in  all 
cases  where  the  party  applying  can  show  that  he  is  improperly  in 
custody  and  is  entitled  to  be  discharged. 

Crowdbb,  J. : 

I  am  of  the  same  opinion.  This  application  involves  two 
questions, — first,  whether  Dr.  Dakins  is  entitled  to  the  privilege 
he  claims, — secondly,  whether  he  has  adopted  the  right  mode  of 
asserting  it.  The  first  question  depends  upon  the  99th  and  110th 
sections  of  the  9  &  10  Yict.  c.  95.  Looking  at  both  these  sections 
together,  it  seems  to  me  that  the  commitment  under  the  former 
amounts  to  a  commitment  on  civil  process ;  for,  although  it  is  only 
in  cases  of  misconduct  on  the  part  of  the  debtor  that  the  Judge  of 
the  county  court  has  power  to  commit,  the  110th  section  admits  of 
a  different  construction,  inasmuch  as  the  payment  of  the  debt  and 
costs  entitles  the  party  to  his  discharge  at  once.  The  Judge  has 
no  discretion.  If  that  were  not  so,  a  party  might  be  committed 
for  forty  days,  and,  though  he  paid  the  debt  the  next  day,  the  Judge 
might  keep  him  in  custody  for  thirty-nine  days  more.  That  is  a 
thing  that  would  not  be  very  likely  to  occur :  but  at  the  same  time, 
I  think  it  is  a  power  which  the  Legislature  did  not  mean  to  give  to 
the  Judge.  As  to  the  second  question,  it  seems  to  me  that  Mr. 
Justice  Patteson's  decision  ought  to  guide  us ;  more  especially  as 
Mr.  Milward  has  failed  to  show  us  that  the  writ  of  privilege  could 
issue  to  a  county  court.  The  absence  of  authority  for  that,  shows, 
I  think,  that  a  habeas  corpus  is  the  proper  remedy. 

Rule  absolute  to  discharge  the  defendant.  . 
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1MB.  In  the  Matter  op  FRANCIS  ROBERT  NEWTON. 

May  5. 
—1-  (16  C.  B.  97—103 ;  S.  0.  3  0.  L.  R  1122  ;  24  L.  J.  0.  P.  148  ;  1  Jur.  N.  S.  591.) 

^^*  ^  This  Court  has  no  power  to  grant  a  habeas  corpus  to  bring  up  a  prisoner 

who  has  been  convicted  at  the  Central  Criminal  Court,  on  the  ground  that 
the  offence  charged  was  committed  at  a  place  out  of  the  jurisdiction  of  that 
Court. 

The  proper  course  is,  to  apply  to  the  Aitoniey-Oeneral  for  his  fiat  for  the 
allowance  of  a  writ  of  error  coram  nohia,  the  granting  or  withholding  of 
which  18  matter  for  his  discretion. 

The  Court  declined  to  allow  the  motion  for  the  habeas  to  be  made  by  the 
father  of  the  prisoner,  but  required  it  to  be  made  by  counsel. 

At  the  Session  held  at  the  Central  Criminal  Court  in  December 
last,  Francis  Robert  Newton  and  William  Philip  Newton  were  tried 
upon  an  indictment,  charging  them,  in  the  first  count,  with  an 
attempt  to  murder  one  Adam  Stewart  Kerr,  by  striking  him  with 
a  whip  and  a  stick ;  in  the  second  count,  with  a  felonious  assault ; 
and  in  the  third  count,  with  a  misdemeanor  in  unlawfully  wounding 
the  prosecutor.  To  this  indictment,  the  prisoners  pleaded  Not 
guilty.  They  were  acquitted  of  the  felony,  but  found  guilty  of  the 
misdemeanor,  under  the  14  &  15  Yict.  c.  19,  s.  5.  They  were 
thereupon  sentenced  to  be  imprisoned  in  the  county  gaol.  Horse- 
monger  Lane,  the  former  for  a  period  of  nine  the  latter  for  three 
calendar  months. 

The  indictment  alleged  that  the  ofifence  was  committed  in  '^  the 
grounds  of  the  Beulah  Spa  at  Norwood,  in  the  parish  of  Lambeth, 
and  within  the  jurisdiction  of  the  Central  Criminal  Court." 
[  *98  J  Having  afterwards  ascertained  that  the  grounds  of  the  *Beulah 

Spa  were  not  in  the  parish  of  Lambeth,  but  in  the  parish  of 
Croydon,  and  consequently  not  within  the  jurisdiction  of  the  Central 
Criminal  Courk, — being  upwards  of  seven  hundred  and  seventy 
yards  from  the  nearest  boundary  of  the  parish  of  Lambeth,  or  any 
other  parish  or  place  within  the  jurisdiction  of  that  Court  (i), — the 

(1)  The  jurisdiction  of  the  Central  worth,  Merton,  Mortlake,  Eew,  Bich- 

Criminal    Court,    under   the    4  &  5  mond,  Wimbledon,  the  Clink  Liberty, 

WilL  IV.  c  36,  8.  2,  so  far  as  regards  and  the  district  of  Lambeth  Palace.*' 
the  county  of  Surrey,  is  confined  to         Where  a  felony  or  misdemeanor  is 

the   following  parishes   and   places :  committed  on  the  boundary  of  two  or 

*'  The   borough    of    South wark,    the  more  counties,  or  within  the  distance 

parishes    of    Battersea,    Beimondsey,  of  five  hundre<l  yards  of  the  boundary, 

Camber  well,   Christchurch,   Clai)ham,  tho  same  may  be  laid  iu  either  county : 

Lambeth,      St.      Mary      Newington,  7   Geo.   IV.   c,   6^,    s.    12.     But   this 

Kotherhithe,  Streatham,  Barnes,  Put-  enactment,  it  seems,  extends  to  tho 

ney,  that  part  of  St.  Paul  Deptford  boimdaries  of  counties  only,  and  not 

which  is  within  the  same  county  of  to  prosecutions  in  limited  jurisdictions: 

SuiTcy,  Tooting,   Oraveney,  Wands-  see  Bex  v.  Welch,  1  Moo.  C.  C.  1 73. 
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prisoners  caused  application  to  be  made  to  Lord  Campbell  and        in  re 
Crowder,  J.,  at  the  next  Session,  to  direct  the  officer  of  the  Court  so     ^^^"r^^- 
to  draw  up  the  record  of  their  conviction  as  to  leave  it  open  to 
them  to  raise  the  question  of  jurisdiction  upon  a  writ  of  error. 
The  application,  however,  was  refused,  as  being  too  late. 

The  prisoners  then  applied  to  the  Attorney-General  for  hvA  fiat 
for  the  allowance  of  a  writ  of  error,  the  application  being  supported 
by  affidavits  and  by  counsel's  certificate.  After  hearing  both  sides 
by  counsel,  the  Attoimey-General  declined  to  grant  his  fiat,  on  the 
ground  that  no  want  of  jurisdiction  appeared  upon  the  record,  and 
that,  if  the  same  were  alleged  as  error  in  fact,  it  would  contradict 
the  record. 

An  application  was  then  made  to  Cresswell,  J.,  at  *chambers,       [  *99  ] 
for  the  discharge  of  the  prisoners  on  a  habeas  corpus ;  which  was 
negatived  on  the  same  ground. 

The  prisoner  Francis  Robert  Newton  afterwards  (the  term  of 
imprisonment  of  the  other  prisoner  having  expired)  upon  the 
authority  of  Hex  v.  Wilkes  (1),  moved  for  a  mandamus  in  the 
Court  of  Queen's  Bench  to  compel  the  Attorney-General  to  grant 
nfiat ;  and  that  likewise  was  refused. 

Augustus  Henry  Newton,  the  father  of  the  prisoner,  on  a  former 
day  in  this  Term,  moved,  on  behalf  of  his  son,  for  a  writ  of  habeas 
coi-pus  to  bring  him  up  to  be  discharged  from  custody  on  the 
grounds  above  alleged. 

(Jervis,  Ch.  J. :  Can  we  hear  you  on  behalf  of  a  third  person  ?) 

The  statute  81  Car.  II.  c.  2,  s.  8,  authorises  the  application  to  be 
made  by  the  party  detained,  *'  or  any  one  on  his  or  their  behalf." 
Mrs.  Cobbett  has  on  several  occasions  been  permitted  to  move  in 
this  and  other  Courts  on  behalf  of  her  husband  (2). 

(Jervis,  Ch.  J. :  That  is  rather  a  different  case.  We  will  consider 
the  point,  and  the  matter  may  be  mentioned  again  to  morrow.) 

Jervis,  Ch.  J.,  at  the  sitting  of  the  Court  on  the  following 
morning,  intimated  to  Mr.  Newton,  that  the  Judges  had  come  to  the 
conclusion, — without  laying  down  any  inflexible  rule  upon  the 
subject, — that  it  would  be  better  under  all  circumstances  that  the 
motion  should  be  made  by  counsel. 

(1)  4  Burr.  2527.  (2)  See  ExparU  Cohhett,  6  0.  B.  418. 
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In  re  J.  //.  Hodgson  now  moved  accordingly  : 

Newtow. 

The  Attm-ney-Qeneral  was  probably  right  in  declining  to  grant 

his  fiat,  upon  the  authority  of  Rex  v.  Carlile  (l).     The  proper  course 

[  ♦100  ]      of  proceeding,  therefore,  *  would  seem  to  be  by  habeas, — not  under 

the  81  Gar.  U.  c.  2,  but  at  common  law  (2). 

(Jebvis,  Gh.  J. :  You  move  upon  an  affidavit  showing  that  the  jury 
came  to  a  wrong  conclusion  upon  a  question  of  fact,  viz.  the  place 
where  the  offence  was  committed.  They  might  have  come  to  a 
wrong  conclusion  as  to  the  prisoner's  guilt  of  the  offence  imputed 
to  him.  Is  that  a  ground  for  a  habeas  corpus  ?  Is  not  their  verdict 
on  it  an  estoppel  ?) 

The  jury  have  assumed  a  jurisdiction  which  the  law  has  not  given 
them. 

(Jbbvis,  Gh.  J. :  Have  you  any  authority  for  such  an  application, — 
any  case  where  the  party  has  admitted  the  jurisdiction  ?) 

There  is  no  case  precisely  in  point.  But  it  is  submitted  that  there 
is  authority  for  saying  that  affidavits  may  be  used  upon  applications 
of  this  nature,  to  show  facts  which  are  not  set  forth  upon  the 
record.  Thus,  in  Ex  parte  Lamport  (s),  where  a  party  was  brought 
before  Lord  Brougham,  L.G.,  by  habeas  corpus,  to  be  discharged 
from  imprisonment  under  an  illegal  warrant  of  Gommissioners  of 
bankrupt,  his  Lordship  said, — **  Certainly  affidavits  may  be  read 
for  the  purpose  of  showing  circumstances  not  set  forth  in  the 
warrant;  otherwise,  the  grossest  injustice  might  be  occasioned 
either  from  carelessness  or  design ;  for,  there  would  be  nothing  to 
prevent  Gommissioners  from  making  up  a  warrant  either  false  or 
faulty ;  and,  as  the  London  Gommissioners  are  constituted  Judges 
of  record,  no  action  would  lie  against  them  for  the  consequences 
of  such  an  act." 

(Jbrvis,  Gh.  J. :  Here,  you  seek  to  contradict  the  record.  Might 
you  not  have  traversed  the  allegation  as  to  the  locality  ?) 

Probably  we  might.     [He  cited  In  re  Bailey  (4).] 

(1)  2  B.  &  Ad.  362,  971.  (7  Q.  B.  1008). 

(2)  See  the  judgment  of  Paiteson,  (3)  3  Deac.  &  Ch.  751. 
J.,  in  Carua  WiUotre  case,  68  B.  B.  626          (4)  2  £1.  &  Bl.  607, 
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Jrrvib,  Ch.  J. :  ^Inre 

Newton. 

The  question  raised  in  this  case  is  undoubtedly  one  of  very  great  [  loi  ] 
importance.  No  authority  has  been  found  to  warrant  it.  The 
point,  it  would  seem,  therefore,  has  never  before  been  raised, — it 
may  be  because  it  is  so  plain  that  there  is  nothing  in  it.  The 
state  of  things  is  this :  Mr.  Newton  has  been  tried  and  convicted 
on  an  indictment  alleging  that  the  ofifence  charged  was  committed 
within  the  jurisdiction  of  the  Central  Criminal  Court.  Either  that 
was  traversed,  or  the  jurisdiction  was  admitted  by  pleading  over. 
If  it  were  traversed,  the  finding  of  the  jury  is,  that  the  prisoner 
committed  the  offence  within  the  jurisdiction  of  the  Court,  as 
alleged.  He  now  seeks  to  impeach  that  finding,  on  the  ground  that 
the  place  where  the  ofifence  was  actually  committed  is  more  than 
one  thousand  yards  distant  from  the  boundary  of  the  parish  in 
which  the  record  alleges  it  to  have  been  committed.  That  is  not 
to  be  governed  by  the  inquiry  whether  the  fact  be  indisputable  or 
otherwise.  If  we  could  entertain  the  application  because  the 
boundary  is  clearly  ascertained,  we  should  be  equally  bound  to 
entertain  disputes  of  the  most  *refined  and  minute  character.  [  *102  ] 
The  inconvenience  of  this  is  manifest.  The  truth  is  that  the 
remedy  is  not  by  an  application  of  this  sort.  The  proper  course 
is,  to  apply  to  the  Attoi-ney-General  for  his  Jiat  for  a  writ  of 
error  coram  nobis,  on  the  ground  that  there  is  error  in  fact, — 
dehors  the  record.  The  Attorney -General  has  a  discretion  to  grant 
or  to  refuse  it.  It  is  not  to  be  granted  capriciously  or  as  a 
matter  of  course  (i).  He  is  bound  to  refuse  it  if  he  thinks  justice 
requires  that  he  should  do  so.  When  I  was  Attorney-Oeneral,  I  had 
occasion  to  look  into  this  matter  with  the  deepest  anxiety.  I  was 
applied  to  to  grant  a,  Jiat  for  the  allowance  of  a  writ  of  error  in  the 
case  of  the  Mannings,  who  had  been  convicted  of  murder:  and, 
after  much  and  most  painful  reflection  and  inquiry,  I  felt  it  to  be 
my  duty  to  refuse  it :  and  I  accordingly  did  so.  I  have  always 
thought,  and  still  think,  that  the  granting  or  witholding  the  Jiat  is 
matter  entirely  for  the  discretion  of  the  Attorney -Ge^ieral,  subject 
to  the  wholesome  control  of  public  opinion  and  of  the  proper 
authorities.  Failing  that  remedy,  the  party  cannot  question  the 
truth  of  the  record  upon  a  habeas  corpus.     This  does  not  leave  the 

(1)  ''Di»creiion,  when  applied  to  a  must    not    be  arbitrary,  vague,   and 

court  of  justice,  means  soiind  discre-  fanciful,  but  legal  and  regular : "  per 

lion   guided   by  law.     It   must   be  Lord  Mansfield,  in  Rex  v.  Wilkes,  2 

governed  by  rule,  not  by  humour ;  it  Burr.  2539. 
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In  re  party  wholly  without  redress :  he  may  obtain  it  from  the  prerogative 
of  the  Grown.  He  may  make  application  to  the  Secretary  of  State. 
Possibly  that  course  has  already  been  resorted  to  without  success  (i). 
I  am  clearly  of  opinion  that  this  application  is  as  groundless  as  it  is 
unprecedented. 

CBESSWkLL,  J. : 

[  *103  ]  I  am  of  the  same  opinion.    A  record  *is  of  so  high  a  nature, 

that,  according  to  the  case  of  Rex  v.  CarlUe  (2),  if  you  assign  for 
error  in  fact  that  which  contradicts  the  record,  it  is  ill.  So  that  we 
are  asked  to  do  upon  a  motion  for  habeas  coiyus  that  which  we  could 
not  do  on  a  writ  of  error.  What  authority  has  this  Court  to  dis- 
charge the  prisoner  ?   That  can  rest  only  with  the  Secretary  of  State. 

Williams,  J. : 

I  am  quite  of  the  same  opinion.  The  averment  that  the  offence 
was  committed  within  the  jurisdiction  of  the  Central  Criminal 
Court  was  just  as  material  as  any  other  averment  contained  in  the 
indictment.  If  the  prosecutor  had  failed  to  prove  it,  he  would 
have  failed  to  sustain  the  indictment,  and  the  prisoner  would  have 
been  entitled  to  an  acquittal.  If  an  application  of  this  sort  could 
be  entertained,  it  would  be  open  to  a  party,  after  a  lengthened 
inquiry  at  the  Assizes  as  to  whether  or  not  the  alleged  offence  was 
committed  within  the  county,  to  cause  himself  to  be  brought  up  by 
habeas  caiytis,  and  have  the  whole  matter  tried  over  again  upon 
affidavits.     So  monstrous  a  state  of  things  never  could  be. 

Crowdbr,  J. : 

I  am  of  the  same  opinion.  In  the  absence  of  any  authority  for 
this  motion,  we  are  bound  to  disallow  it.  Ordinarily,  upon  criminal 
trials,  the  jurisdiction  of  the  Court  over  the  place  where  the  offence 
is  alleged  to  have  been  committed  is  assumed.  And  here,  no 
doubt,  the  trial  proceeded  upon  the  assumption  that  Beulah  Spa 
was  within  the  jurisdiction  of  the  Central  Criminal  Court.  Whether 
it  was  so  or  not  was  as  much  a  matter  of  fact  to  be  proved  (or 
admitted)  as  any  other  fact  alleged  in  the  indictment,  in  order 
to  establish  the  conviction.  We  are  now  called  upon  to  moot 
that  question  upon  affidavit.  We  cannot  do  that.  The  record 
conclusively  establishes  the  fact. 

Refused* 

(1)  IIod(j8wi  intimated  that  this  was         (2)  2  B.  &  Ad.  362,  971. 
the  fact. 
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3  W.  R.  453.)  [  104  ] 

A.,  the  servant  of  a  wharfinger,  fraudulently  signed  a  receipt  purporting 
to  be  an  acknowledgment  that  certain  wheat  had  been  delivered  at  his  * 
employer's  whai*f,  to  be  shipped  to  the  order  of  C,  no  such  wheat  having 
in  fact  been  delivered,  and  thereby  wilfully  induced  C.  to  pay  the  price 
thereof  to  the  pretended  vendor :  Held,  that  the  wharfinger  was  not  liable, 
although  it  was  proved  Uiat  C/s  course  of  dealing  was  to  pay  for  all  wheat 
delivered  for  him  at  the  wharf,  on  the  production  by  the  vendor  of  the 
wharfinger *s  receipt,  and  that  the  latter  knew  it. 

But,  semUe,  that  it  would  have  been  otherwise,  if  there  hiEul  been  any 
evidence  of  an  understanding  or  agreement  between  C.  and  tlie  wharfinger 
to  the  effect  above  stated. 

The  declaration  stated  that  the  defendant  falsely  and  fraudulently 
affirmed  to  the  plaintiff  that  the  defendant  had  received  at  Bristol 
for  the  plaintiff,  from  one  W.  S.  Lewis,  to  be  taken  care  of  and 
carried  for  the  plaintiff  by  the  defendant  from  Bristol  to  Cardiff 
for  reward  in  that  behalf  to  him  from  the  plaintiff,  fifty-eight  sacks 
of  wheat  containing  five  bushels  each,  and  one  sack  of  wheat  con- 
taining four  bushels,  which  the  plaintiff  before  the  said  affirmation^ 
as  the  defendant  before  and  at  the  time  of  the  said  affirmation 
well  knew,  had  bought  from  the  said  W.  S.  Lewis  for  the  sum  of 
1242.  15«.,  payable  on  the  receipt  by  the  defendant  at  Bristol  of  the 
said  sacks  of  wheat  from  the  said  W.  S.  Lewis  for  the  plaintiff,  to 
be  so  taken  care  of  and  carried  as  aforesaid ;  whereby  the  plaintiff 
was  induced  to  pay,  and  did  pay,  to  the  said  W.  S.  Lewis  the  said 
agreed  sum  of  1241.  15s. :  whereas,  in  truth  and  in  fact,  as  the 
defendant  at  the  time  of  the  said  affirmation  well  knew,  the  said 
sacks  of  wheat,  or  any  of  them,  had  not  at  the  time  of  such  affirma- 
tion, nor  had  they  or  any  of  them  since,  been  so  received  by  the 
defendant  for  the  plaintiff;  and  the  said  sum  of  124Z.  15s.  so  paid 
as  aforesaid  had  been  wholly  lost  to  the  plaintiff. 

There  was  also  a  count  charging  the  defendant  with  having  con- 
verted to  bis  own  use,  or  deprived  the  plaintiff  of  the  use  and  possession 
of,  the  plaintiff's  goods,  that  is  to  say,  fifty-nine  sacks  of  wheat.] 

The  defendant  pleaded  Not  guilty.  1 106  ] 

The  cause  was  tried  before  Martin,  B.,  at  the  last  Assizes  at 
Gloucester.  The  facts  that  appeared  in  evidence  were  as  follows : 
The  plaintiff  was  a  corn-dealer  and  miller  residing  at  Llandaff,  and 
was  in  the  habit  of  attending  the  market  at  Bristol  every  week  for 

(1)  Referred  to  with  approval,  Whitechurch  v.  Cavanayh  [1902]  A.  C.  117,  71 
L.  J.  K.  B.  400.— J.  G.  P. 
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Coleman  the  purpose  of  buying  com.  The  defendant  was  a  wharfinger  and 
Riches,  carrier,  having  vessels  which  traded  between  Bristol  and  Cardiffl 
The  plaintiff  had  been  in  the  habit  of  shipping  corn  by  the  defen- 
dant's vessel ;  the  course  of  dealing  being  as  follows :  When  the 
plaintiff  purchased  corn,  he  directed  the  seller  to  deliver  it  at  the 
defendant's  wharf,  to  be  there  shipped  for  Cardiff ;  and,  upon  the 
production  by  the  seller  of  a  receipt  signed  by  the  defendant  or  his 
agent  vouching  for  the  delivery  of  the  com  at  the  wharf,  the 
plaintiff  paid  him  the  amount. 

On  the  7th  of  December,  1854,  the  plaintiff's  son  attended  the 
Bristol  market,  and  purchased  of  one  Lewis  a  parcel  of  wheat, 
which  he  directed  Lewis  to  deliver  ''  to  George  Coleman,  Riches's 
Wharf,  11,  Welsh  Bank,  Bristol ; "  and,  upon  meeting  Lewis, 
accompanied  by  Board,  the  defendant's  agent,  at  the  wharf,  and 
Lewis  producing  a  receipt  in  the  usual  form,  signed  by  Board,  and 
representing  in  Board's  presence  that  the  wheat  had  been  delivered 
at  the  wharf,  the  plaintiff  paid  Lewis  the  price,  124Z.  IBs.  It  turned 
out  that  the  transaction  was  a  fraud  on  the  part  of  Lewis  and  Board, 
the  wheat  never  having  been  delivered  at  all  at  the  wharf;  and, 
upon  inquiry,  Lewis  was  not  to  be  found,  and  Board  absconded. 

For  the  defendant,  it  was  submitted  that  he  was  not  responsible 
for  this  fraud  on  the  part  of  his  agent. 

The  learned  Baron  was  of  opinion  that  the  action  would  not  lie, 
and  directed  a  nonsuit,  reserving  leave  to  the  defendant  to  move 
to  set  aside  the  nonsuit,  and  enter  a  verdict  for  124/.  15«.  if  the 
Court  should  think  the  action  maintainable. 

[  106  ]  Keating,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi 

accordingly. 

Whateley  and  Phipson  now  showed  cause  : 

There  was  no  evidence  for  the  jury  to  fix  the  defendant  with 
liability  for  the  fraud  of  his  agent  Board.  The  important  question 
is,  what  was  Board's  duty  with  reference  to  his  employ  by  the 
defendant  ?  That  Lewis  and  Board  had  conspired  to  defraud  the 
plaintiff,  there  can  be  no  doubt. 

(Jbrvis,  Ch.  J.:  The  false  representation  was  made  by  Lewis, 
Board  being  present.  Two  questions  will  arise — one,  whether 
Board  had  authority  from  his  employer  to  act  as  he  did, — the  other 
whether  he  was  acting  within  the  scope  of  his  authority  in  going 
with  Lewis  to  countenance  Lewis's  misrepresentation. 
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Cresswbll,  J. :  Where  is  the  evidence  that  Riches  was  cognisant     Colemak 
of  or  party  to  the  course  of  dealing  suggested  ?)  Richks. 

There  is  none.  The  main  question  is,  whether  Board  was  acting 
within  the  scope  of  his  authority  in  giving  a  receipt  or  acknowledg- 
ment for  wheat  which  had  never  in  fact  been  delivered.  This  was 
a  criminal  act,  for  which  both  Board  and  Lewis  might  be  indicted. 
How  can  Biches  be  liable  for  the  criminal,  the  felonious  act  of  his 
servant  ? 

(Jervis,  Ch.  J. :  I  certainly  do  not  see  how  Biches*  knowledge 
that  Coleman  was  in  the  habit  of  paying  the  vendors  on  the  pro- 
duction of  his  receipt  acknowledging  the  delivery  of  the  wheat, 
makes  his  giving  such  receipt  a  representation  to  Coleman.) 

A  principal  never  has  been  held  liable  for  the  act  of  his  agent,  unless 
for  something  done  within  the  scope  of  his  authority  and  in  the 
course  of  his  employment  as  agent.  The  better  expression  is  ''  the 
course  of  his  employment ; "  and  that  is  a  mixed  question  of  law 
and  fact.  To  make  the  principal  liable,  the  agent  or  servant  must 
be  employed  by  him  to  do  the  act  in  the  course  of  the  performance 
of  which  he  is  guilty  of  the  negligence  or  the  fraud  complained  *of.       [  *107  ] 

(Jervis,  Ch.  J. :  The  authority  of  this  man  was  of  a  limited 
character.  He  was  only  authorised  to  give  receipts  when  the  wheat 
was  actually  delivered.) 

In  Bacon's  Abridgment,  Master  and  Servant  (K),  it  is  said:  "The 
reason  why  the  acts  of  a  servant  are,  in  many  instances,  esteemed 
the  acts  of  the  master,  arises  from  the  relation  between  a  master 
and  servant ;  for  as  in  strictness  everybody  ought  to  transact  his 
own  affairs,  and  it  is  by  the  favour  and  indulgence  of  the  law  that 
he  can  delegate  the  power  of  acting  for  him  to  another,  it  is  highly 
reasonable  that  he  should  answer  for  such  substitute,  at  least 
cit'iliter  ;  and  that  his  acts,  being  pursuant  to  the  authority  given 
him,  should  be  deemed  acts  of  the  master.  Therefore,  if  a  gold- 
smith makes  a  plate,  wherein  he  mingles  dross,  so  that  it  is  not 
according  to  the  standard,  and  by  his  servant  sells  it,  an  action  lies 
against  the  master,  because  it  fails  in  the  price  in  silver.  But,  if  A., 
being  possessed  of  certain  artificial  and  counterfeit  jewels,  of  the 
value  of  168Z.,  and,  knowing  them  to  be  such,  delivers  them  to 
B.,  his  servant,  commanding  him  to  transport  the  said  jewels  to 
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Coleman  Barbary,  and  to  sell  them  to  the  King  of  Barbary,  or  sach  other 
BICHB8.  person  as  would  buy  them,  but  gives  B.  no  charge  to  conceal  their 
being  counterfeit ;  and  thereupon  he  goes  into  Barbary,  and,  know- 
ing those  jewels  to  be  counterfeit,  shows  them  to  C.  for  good  and 
true  jewels,  and,  affirming  to  C.  that  they  were  worth  810f.,  desires 
C.  to  sell  them  to  the  said  King  for  810Z.,  which  money  C.  pays  B., 
and  B.  thereupon  immediately  returns  to  England,  and  pays  the 
810/.  to  A.,  his  master;  and  after,  the  jewels  being  discovered  to 
be  counterfeit,  G.  is  imprisoned  by  the  said  King  till  he  repays  the 
810L  out  of  his  own  effects, — of  all  which  matters  G.  gives  notice 
to  A.,  and  demands  satisfaction,  &c. :  yet  no  action  lies  against  A., 
for,  jewels  are  in  themselves  of  an  uncertain  value,  and  B.  was  not 
f  •108  ]  by  A.  particularly  directed  to  G.,  and  all  *that  was  done  quoad  C. 
was  the  voluntary  act  of  the  servant,  for  which  the  master  is  not 
bound  to  answer : "  Southei^  v.  Iloue  (i). 

(Jervis,  Gh.  J. :  Mr.  Smith,  in  his  Mercantile  Law,  6th  edit, 
p.  158,  says  the  master  was  held  liable  in  the  case  put  in  Bacon's 
Abridgment :  and  he  adds, — "  The  reason  given  for  this  by  Lord 
Gh.  J.  Holt  appears  a  sensible  one.  '  Seeing,'  says  he, '  that  some 
one  must  be  a  loser  by  the  deceit,  it  is  more  reasonable  that  he 
who  employs  and  confides  in  the  deceiver  should  be  the  loser,  than  a 
stranger '  (2).  Such  certainly  was  the  opinion  of  the  Roman  lawyers, 
*  Procurationis  scientiam  et  dolum  noscere  debere  dominus,  neque 
Pomponius  dubitat,  neque  nos  dubitamus : '  Dig.  14, 4,  6,  Ulpian.") 

There  are  numerous  authorities  in  support  of  the  distinction  here 
contended  for.  [They  cited  M^Mamia  v.  CnVfce«(3),  Croft  v. 
Alison  (4),  Joel  v.  Moiison  (5),  and  Mitchell  v.  Cra88tveller{^)J] 

(Jervis,  Gh.  J. :  The  cases  upon  the  subject  are  very  numerous, 
[  •los  ]  though  apparently  a  little  conflicting.  But  I  *think  Mr.  Smith  is 
mistaken  in  saying  that  the  civil  law  is  the  same.  Li  Story  on 
Agency,  §  452,  it  is  said :  "  It  is  a  general  doctrine  of  law,  that, 
although  the  principal  is  not  ordinarily  liable  (for  he  sometimes  is) 
in  a  criminal  suit,  for  the  acts  or  misdeeds  of  his  agent,  unless, 
indeed,  he  has  authorised  or  co-operated  in  those  acts  or  misdeeds : 
yet  he  is  held  liable  to  third  persons  in  a  civil  suit  for  the  frauds, 

(1)  Oro.  Jac.  468;  Bridgman,  125;      the  jewel  case. 

Poph.   143;    2  EolL  Eep.   o,   26;    2  (3)  6  B.  B.  518  (1  East,  106). 

Moll.  330.  (4)  23  B.  B.  407  (4  B.  &  Aid.  590). 

(2)  Mr.  Smith  is  here  referring  to  (5)  40  B.  B.  814  (6  Car.  &  P.  501). 
Hern  v.  Nichoh,   1  Salk.  289,  not  to  (6)  93  B.  B.  617  (13  C.  B.  237). 
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deceits,  concealments,  misrepresentations,  torts,  negligences,  and      colemak 
other  malfeasances  or  misfeasances  and  omissions  of  duty  of  his      riches. 
agent  in  the  course  of  his  employment,  although  the  principal  did 
not  authorise,  or  justify,  or  participate  in,  or,  indeed,  know  of,  such 
misconduct,  or  even  if  he  forbade  the  acts,  or  disapproved  of  them. 
In  all  such  cases,  the  rule  applies  respondeat  superior^  and  it  is 
founded  upon  public  policy  and  convenience  ;  for,  in  no  other  way 
could  there  be  any  safety  to  third  persons  in  their  dealings,  either 
directly  with  the  principal,  or  indirectly  with  him  through  the 
instrumentality  of  agents.     In  every  such  case,   *the  principal       [  *no  ] 
holds  out  his  agent  as  competent  and  fit  to  be  trusted ;  and  thereby, 
in  effect,  he  warrants  his  fidelity  and  good  conduct  in  all  matters 
within  the  scope  of  his  agency."    The  subject  was  very  elaborately 
examined  by  Bayley,  B.,  in  The  Attorney-General  v.  Siddon  (i).  He 
puts  it  as  a  question  of  evidence.) 

In  Middleton  v.  Booth  (2),  Lord  Chief  Justice  Holt  lays  it  down 
that  ''no  master  is  chargeable  with  the  acts  of  his  servant,  but 
when  he  acts  in  execution  of  the  authority  given  by  his  master, 
and  then  the  act  of  the  servant  is  the  act  of  the  master."  Again,  in 
Kingston  v.  Booth  (3),  it  was  resolved  by  the  Court,  that, "  if  I  com- 
mand my  servant  to  do  what  is  lawful,  and  he  misbehave  himself, 
or  do  more,  I  shall  not  answer  for  my  servant,  but  my  servant  for 
himself,  for  that  it  was  his  own  act ;  otherwise  it  was  in  the  power 
of  every  servant  to  subject  his  master  to  what  actions  or  penalties 
he  pleased."  In  the  instances  put  by  Dr.  Story,  where  the  master 
is  held  responsible  for  the  tortious  act  of  the  servant,  the  act  has 
been  done  in  the  course  of  his  employment,  and  for  his  master's 
profit.  *  *  The  defendant  might  have  been  held  liable  for  any  [  111  ] 
fraud  or  negligence  committed  by  Board  in  respect  of  goods  which 
had  been  delivered  to  him,  but  clearly  not  for  falsely  representing 
that  he  had  received  the  goods,  when  he  had  not  received  them. 
Orant  v.  Norway  (4)  ought  to  dispose  of  this  case  :  it  was  there  held, 
that  the  master  of  a  ship  signing  a  bill  of  lading  for  goods  which 
have  never  been  shipped,  is  not  to  be  considered  as  the  agent  of  the 
owner  in  that  behalf,  so  as  to  make  the  latter  responsible  to  one 
who  has  made  advances  upon  the  faith  of  bills  of  lading  so  signed. 
It  is  scarcely  possible  to  conceive  a  stronger  case  than  that.  The 
Court  there,  admitting  that  the  master  of  a  ship  has  a  larger 

(1)  36  B.  B.  701  (1  Or.  &  J.  220 ;    (3)  Skin.  228. 

1  Tyr.  41).  (4)  84  R.  R.  747  (10  0.  B.  665). 

(2)  1  Salk.  282 
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CoLEMAK  general  authority  than  any  other  description  of  agent,  nevertheless 
Riches.  held  that  his  authority  does  not  extend  to  do  the  act  the  master 
there  assumed  to  do,  and  that,  from  the  general  usage  of  trade,  the 
merchant  taking  a  bill  of  lading  under  such  circumstances  must  be 
taken  to  have  had  notice  of  his  limited  authority.  Suppose  I  go  to 
the  shop  of  a  pawnbroker  to  pledge  my  goods,  the  master  would  be 
liable  to  me  for  any  fraud  or  negligence  of  which  his  shopman 
might  be  guilty  in  the  transaction :  but,  if  I  go  to  the  shopman, 
and  say,  give  me  a  ticket  for  goods  not  deposited,  and  we  share  the 
plunder,  could  it  in  that  case  be  contended  that  the  master  would 
be  liable  ?  [They  also  cited  Lyons  v.  Martin  (1)  and  The  Attorney* 
General  v.  liiddle  (2).] 

[  112  ]  Keating  and  John  Gray,  in  support  of  the  rule : 

The  defendant  is  clearly  liable  for  the  fraudulent  misrepresenta- 
tion of  his  agent.  In  Alexander  v.  Gibson  (s),  where  a  question 
arose  as  to  whether  a  master  was  bound  by  a  warranty  given  by 
his  servant  on  the  sale  of  a  horse,  Lord  Ellenborouoh  said  :  "  If 
the  servant  was  authorised  to  sell  the  horse,  and  receive  the 
[  113  ]  stipulated  *price,  I  think  he  was  incidentally  authorised  to  give  a 
warranty  of  soundness.  It  is  now  most  usual,  on  the  sale  of  horses, 
to  require  a  warranty ;  and  the  agent  who  is  employed  to  sell,  when 
he  warrants  the  horse,  may  fairly  be  presumed  to  be  acting  within 
the  scope  of  his  authority.  This  is  the  common  and  usual  manner 
in  which  the  business  is  done :  and  the  agent  must  be  taken  to  be 
vested  with  power  to  transact  the  business  with  which  he  is 
entrusted,  in  the  common  and  usual  manner.  I  am  of  opinion, 
therefore,  that,  if  the  defendant's  servant  warranted  this  horse  to 
be  sound,  the  defendant  is  bound  by  the  warranty." 

(Cresswell,  J. :  Would  you  hold  that  to  be  good  law  at  the 
present  day  ?) 

The  principle  upon  which  it  is  founded  received  the  indorsement  of 
Bayley,  B.,  in  The  Attorney-General  v.  Siddon. 

(Cresswell,  J. :  In  the  case  of  a  horse-dealer,  the  presumption 
of  authority  in  the  servant  to  warrant  arises  :  and,  probably,  a  horse- 
dealer  would  be  liable  on  a  warranty  by  his  servant,  even  though 
he  expressly  desired  his  servant  not  to  warrant  the  horse.) 

(1)  47  B.  E.  637  (8  Ad.  &  El.  512).  (3)  11  R.  E,  797  (2  Camp.  565). 

(2)  2  Or.  &  J.  493. 
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la  the  present  case,  Board  was  the  general  agent  of  the  defendant  Ck)LEMAN 
for  transacting  the  business  of  the  wharf,  and  it  was  proved  to  be  riches. 
the  course  of  business  there  to  give  receipts  Uke  that  in  question,  to 
indicate  to  the  plaintiff  that  he  might  pay  the  money.  Suppose 
one  bushel  of  wheat  only  had  been  delivered,  and  a  receipt  given 
for  1,000,  with  intent  that  1,000  should  be  paid  for,  could  it  have 
been  contended  that  that;  would  not  be  an  act  done  in  the  course  of 
the  employment  of  the  party?     [They  cited  Rapp  v.  Latham  (i).] 

(Gbowdeb,  J. :  What  answer  do  you  give  to  the  case  of  Grant  v.        [  lu  ] 
Norway  T) 

That  case  quite  steers  clear  of  this. 

(Jebvis,  Gh.  J. :  AH  these  cases  depend  upon  the  fact  of  what  is 
the  scope  of  the  authority  of  the  party.  The  master  of  a  ship  has 
no  general  authority,  but  only  certain  special  authorities, — amongst 
others,  to  sign  bills  of  lading  for  goods  which  are  actually  shipped. 
Was  Board  acting  within  the  scope  of  his  authority,  or  in  the 
course,of  his  employment,  or  for  his  employer's  benefit,  in  doing 
the  act  in  question  ?  That  he  had  no  actual  authority,  is  clear :  it 
is  to  be  inferred,  therefore,  from  the  surrounding  circumstances.) 

If  this  had  been  a  real  transaction,  the  signing  of  the  receipt  would 
have  been  an  act  done  for  the  benefit  of  the  defendant. 

(Jebvis,  Gh.  J. :  If  the  receipt  had  vouched  the  delivery  of  a 
comparatively  small  quantity  of  wheat  beyond  what  had  actually 
been  delivered,  a  different  question  might  have  been  raised. 

Phipson :   Hubbersty  v.   Ward  (2)  adopts  the  decision  of  this 
Gourt  in  Orant  v.  Norway.) 

It  is  of  the  utmost  importance  that  parties  dealing  with  agents 

should  be  able  to  rely  upon  representations  made  by  them  when 

professing  to  act  for  their  principals.     In  WiUet  v.  Chambers  (s),  it 

was  held,  that,  if  two  are  partners  as  attorneys  and  conveyancers, 

and  one  receive  *money  to  be  laid  out  on  mortgage,  the  other  is      [  •us  -j 

liable  for  the  amount,  though  his  partner  gave  a  separate  receipt 

for  it. 

(1)  21  R  R,  496  (2  B.  &  Aid.  796).  (3)  2  Cowp.  816. 

(2)  91  E.  B.  519  (8  Ex.  330). 

R.B. — ^VOL.  0.  41 
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CouEMAN         (Cbbsswbll,  J. :    The  partner   who   received   the  money  had 
BicHBs.      authority  to  receive  it. 

Jbbvis,  Ch.  J. :  It  was  not  in  respect  of  the  misappropriation,  hut 
in  respect  of  the  receipt  of  the  money  that  the  other  partner  was 
held  Uable.) 

In  Orammar  v.  Nixon  (i),  a  goldsmith's  apprentice  sold  an  ingot 
of  gold  and  silver  upon  a  special  warranty  that  it  was  of  the  same 
value  per  ounce  with  an  assay  then  shown ;  upon  the  evidence  it 
appeared  he  had  forged  the  assay,  and  that  the  ingot  was  made  oat 
of  a  lodger's  plate,  which  he  had  stolen :  and  the  master  was  held 
answerable  for  his  apprentice's  fraud. 

(Jbbvis,  Gh.  J. :  That  was  on  the  ground  that  the  sale  took  place 
in  the  course  of  business  in  the  master's^shop.) 

Unless  the  defendant  be  held  liable  in  this  case,  a  master  never 
can  be  made  responsible  for  the  fraud  or  false  representation  of  his 
servant.  The  question  is  not,  whether,  as  between  himself  and  his 
employer,  the  servant  has  authority  to  do  what  he  has  done,  bat 
whether  the  position  in  which  he  was  placed  was  such  as  to  induce 
third  persons  to  deal  with  him  upon  the  faith  that  he  had  such 
authority.  In  Fuller  v.  Wilson  (2),  the  defendant,  being  owner  of 
a  house,  employed  an  agent  to  sell  it :  the  agent  described  it  as 
free  from  rates  and  taxes,  and  did  not  know  it  to  be  otherwise ; 
but  it  was  in  fact  liable  to  certain  rates  and  taxes,  as  the  defendant 
knew :  on  the  faith  of  the  agent's  description,  the  plaintiff  bought 
the  house :  it  was  held  that  the  plaintiff  might  maintain  deceit 
against  the  defendant,  though  it  did  not  appear  that  the  defendant 
had  instructed  the  agent  to  make  any  representation  as  to  rates  or 
[  ^116  ]  taxes  (3).  Taking  into  consideration  the  evidence  *as  to  the  known 
course  of  dealing  here,  the  defendant  may  be  assumed  to  have  said 
to  the  plaintiff, — "  When  you  see  my  receipt,  or  that  of  my  agent, 
vouching  for  the  delivery  of  wheat  on  the  wharf,  you  may  safely 
pay  the  money."  If  for  his  own  convenience  a  man  chooses  to 
carry  on  his  business  by  means  of  an  agent,  it  is  but  reasonable 
that  he  should  be  responsible  for  his  integrity. 

(Gbbsswell,  J. :  I  do  not  find  any  evidence  that  Board  was  the 

(1)  1  Str.  663.  chequer  Chamber:    Wilsm  v.  FMtr^ 

(2)  3  a  B.  58.  3  a  B.  1009. 

(3)  Beversed  on  error  in  the  Ex- 
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defendant's  agent  for  the  purpose  you  assume,  or  that  there  was     Ck)LEMAK 
any  such  course  of  dealing  between  the  plaintiff  and  defendant  as       riohes. 
you  assume.     It  may  be  that  the  defendant  knew  the  course  of 
dealing  between  the  plaintiff  and  those  of  whom  he  was  in  the  habit 
of  buying  wheat,  and  that  he  knew  that  his  receipt  would  probably 
be  used  for  the  purpose  of  obtaining  payment  for  the  wheat.) 

It  was  assumed  at  the  trial  that  there  was  this  general  course  of 
dealing,  and  that  all  parties  were  aware  of  it. 

(Williams,  J. :  If  the  fact  were  so,  it  is  unfortunate  that  there 
should  be  no  evidence  of  a  bargain  between  the  plaintiff  and  the 
defendant  that  the  former  should  have  the  latter*s  assurance  that 
the  wheat  had  been  delivered,  before  he  paid  the  vendors  for  it.) 

It  was  not  proved,  because  it  was  never  for  a  moment  disputed. 

(Gresswbll,  J. :  Board's  authority  was,  to  receive  the  wheat,  and 
to  acknowledge  its  receipt.  He  was  employed,  not  to  make  state- 
ments, but  contracts.) 

In  Comfoot  v.  Fowke  (1),  Pabke,  B.  says :  "  It  must  be  conceded, 
that,  if  one  employ  an  agent  to  make  a  contract,  and  that  agent, 
though  the  principal  be  perfectly  guiltless,  knowingly  commits  a 
fraud  in  making  it,  not  only  is  the  contract  void,  but  the  principal 
is  liable  to  an  action.  Lord  Holt  held,  that,  in  an  action  of  deceit, 
for  selling  one  sort  of  silk  for  another,  upon  evidence  that  there 
was  no  actual  deceit  in  the  defendant,  but  that  it  was  in  his  factor 
beyond  sea,  the  merchant  was  liable :  Hern  *v.  Niclioh  "  (2).  [  'IIT  ] 

(Gbbsswbll,  J. :  Hem  v.  Nichols  was  a  case  of  misrepresentation, 
not  fraud :  the  defendant  there  adopted  the  act  of  the  factor.) 

Jebvxs,  Gh.  J. : 

Throughoat  the  course  of  the  argument,  I  must  confess  I  have 
never  entertained  any  doubt  as  to  the  decision  we  ought  to  arrive 
at  in  this  case.  The  rule  must  be  discharged.  I  take  it  for 
granted, — indeed,  Mr.  Phipson  concedes  it, — that  it  was  known  to 
Biches  that  it  was  Goleman's  usual  course  of  business  to  direct  all 
corn  purchased  by  him  at  the  Bristol  market  to  be  delivered  for 
shipment  at  Biches's  wharf,  and  to  pay  the  vendor  the  price  on  pro- 
duction of  the  wharfinger's  receipt  for  the  goods.  But  it  is  not 
(1)  55  B.  B.  655  (6  M.  &  W.  358).  (2)  1  Salk.  289. 

41—2 
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GoLBMAN  pretended  that  there  was  any  contract  as  between  Coleman  and 
BicHBs.  Biches,  that,  in  consideration  that  the  former  woald  cause  his 
purchases  to  be  delivered  at  the  wharf  of  the  latter,  the  latter  should 
on  the  receipt  of  the  goods  give  such  vouchers  as  the  former  might 
act  upon.  If  there  had  been  any  such  contract,  a  very  different 
question  might  have  been  raised ;  for,  in  that  case,  it  might  possibly 
have  been  said  that  the  wharfinger  had  undertaken  to  employ  com- 
petent persons  faithfully  to  perform  that  duty.  This,  however,  is 
simply  the  case  of  a  wharfinger's  receipt-note  :  and,  that  being  so, 
the  case  is  disposed  of.  Board,  the  defendant's  agent,  had  only 
authority  to  give  receipts  for  goods  which  had  in  fact  been  delivered 
at  the  wharf.  Many  cases  are  put  in  Dr.  Story's  excellent  treatise 
on  the  law  of  principal  and  agent,  where  the  principal  has  been 
held  liable  for  acts  done  by  the  agent ;  but  all  of  them  were  decided 
upon  grounds  which  are  totally  distinguishable  from  the  present 
case.  It  may  be  in  the  recollection  of  many  that  numerous  actions 
were  brought  and  criminal  informations  obtained  against  news- 
[  ^^^^  ]  agents  for  libels  contained  in  newspapers  sold  by  *their  servants 
over  the  counter :  the  liability  of  these  persons  was  pat  by 
Bayley,  B.,  in  The  Attorney -General  v.  Siddon^  upon  the  ground 
that  the  servant  was  acting  strictly  within  the  scope  of  his  employ- 
ment, and  consequently  the  master  was  liable  for  his  act.  So, 
where  bakers  have  been  held  to  be  liable  criminally  for  the  excessive 
and  exorbitant  use  of  alum  in  making  bread,  the  masters  were  held 
responsible  for  acts  done  by  their  servants  in  the  ordinary  course 
of  their  employment.  So  also  in  the  various  cases  against  brewers 
for  the  illegal  use  of  drugs  in  their  trade.  So,  in  the  case  of  a 
servant  negligently  driving  his  master's  carriage.  All  these  cases 
rest  upon  a  sufficiently  intelligible  principle.  But  we  must  look 
here  at  the  surrounding  circumstances;  and,  when  we  find  no 
actual  authority  in  the  agent  to  do  the  act  complained  of,  we  must 
see  whether  the  facts  warrant  the  inference  that  in  doing  it  he  waa 
acting  within  the  scope  of  the  authority  conferred  upon  him  by  his 
general  employment.  When  Board  gave  a  receipt  for  wheat  which 
had  never  been  delivered  at  the  wharf,  he  was  not  acting  within 
the  scope  of  his  authority  :  he  was  not  acting  for  his  master,  bat 
contrary  to  his  duty,  and  against  his  master's  interest.  If  this 
Court  decided  correctly,  in  Grant  v.  Noi-way  (i),  that  the  master  of 
a  ship  signing  a  bill  of  lading  for  goods  which  have  never  been 
shipped,  is  not  to  be  considered  as  the  agent  of  the  owner  in  that 
(1)  84  E.  R  747  (10  0.  B.  665). 
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behalf,  so  as  to  make  the  latter  responsible  to  one  who  has  made      Ck>LBMAN 
advances  upon  the  faith  of  bills  of  lading  so  signed, — the  agent,       rioues. 
Board,  in  this  case,  could  not,  by  professing  to  act  for  the  defen- 
dant, confer  upon  himself  an  authority  which  the  receipt  of  the 
wheat  alone  could  give  him.     Orant  v.  Noi-way  was  acted  upon  by 
the  Court  of  Exchequer  in  Hxthbersty  v.  Ward  (1) ;  and  in  truth  it 
was  a  mere  illustration  of  a  well-known  rule  of  law.    *I  therefore       [  *iid] 
think  we  are  precluded  by  authority,  and  consequently  that  the 
rule  to  set  aside  this  nonsuit  must  be  discharged. 

Cresswell,  J. : 

I  also  think  there  is  no  ground  for  disturbing  the  nonsuit  in  this 
case.  Mr.  Oray  has  laboured  to  show  that  there  was  a  course 
of  dealing, — I  presume  he  means  a  contract, — under  which  the 
wharfinger's  receipt  was  given  to  enable  the  seller  of  the  corn  to 
obtain  the  money.  But  I  have  looked  carefully  through  the  evidence, 
and  have  failed  to  discover  anything  from  which  we  can  infer  any 
such  course  of  dealing  as  would  render  the  defendant  liable  to  the 
plaintiff  for  the  fraudulent  representation  of  his  agent.  To  do  so, 
we  must  assume  that  there  was  some  contract  between  the  parties 
that  a  receipt  should  be  given  only  upon  the  delivery  of  the  corn, 
in  order  that  the  plaintiff  might  be  protected  from  paying  for  it 
before  it  was  sent.  There  clearly  was  no  evidence  to  warrant  that. 
It  may  be  true  that  Coleman  was  in  the  habit  of  paying  for  the 
corn  he  purchased,  upon  the  production  of  a  receipt  vouching  for 
its  delivery  at  the  wharf,  and  that  Biches  knew  it.  But  the  defen- 
dant had  nothing  to  do  with  the  plaintiff's  manner  of  conducting  his 
business.  It  leaves  the  case  just  as  it  was  before.  Was  there, 
then,  any  actual  authority  in  Board  to  bind  the  defendant  by  his 
representations  ?  Certainly  not.  Then,  was  the  situation  of  Board 
such  as  to  bring  the  act  in  question  within  the  scope  of  his 
authority  ?  I  think  it  was  not.  He  was  not  employed  to  represent 
that  to  be  true  which  he  knew  to  be  false.  With  respect  to  the  case 
put  of  a  warranty  by  a  servant  on  the  sale  of  a  horse,  I  find  that 
AsHHTJRST,  J.,  says  in  Fenn  v.  Hmrison  (2), — **  I  take  the  distinction 
to  be,  that,  if  a  person  keeping  livery  stables,  and  having  a  horse 
to  sell,  directed  his  servant  not  to  warrant  him,  and  the  servant  did 
nevertheless  warrant  *him,  still  the  master  would  be  liable  on  the  [  *120  ] 
warranty,  because  the  servant  was  acting  within  the  general  scope 
of  his  authority,  and  the  public  cannot  be  supposed  to  be  cognisant 
(1)  91  B.  R.  619  (8  Ex.  330).  (2)  3  T.  B.  760. 
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Golem AK  of  any  private  conversation  between  the  master  and  servant ;  but,  if 
RicHBs.  tli®  owner  of  the  horse  were  to  send  a  stranger  to  a  fair  with  express 
directions  not  to  warrant  the  horse,  and  the  latter  acted  contrary  to 
the  order,  the  purchaser  could  only  have  recourse  to  the  person 
who  actually  sold  the  horse,  and  the  owner  would  not  be  liable 
on  the  warranty,  because  the  servant  was  not  acting  within  the 
scope  of  his  employment."  And,  as  the  authority  of  Baylbt,  B., 
has  been  vouched  for  the  more  extreme  doctrine,  I  would  refer 
to  Pickering  v.  Busk  (I),  where  that  learned  Judge  says:  "If  the 
servant  of  a  horse-dealer,  with  express  directions  not  to  warrant,  do 
warrant,  the  master  is  bound,  because  the  servant,  having  a  general 
authority  to  sell,  is  in  a  condition  to  warrant,  and  the  master  has 
not  notified  to  the  world  that  the  general  authority  is  circum- 
scribed." Here  there  was  no  actual  general  authority,  nor  anything 
to  justify  us  in  inferring  that  any  existed.  The  case,  therefore, 
falls  precisely  within  Grant  v.  Norway^  and  the  nonsuit  must  be 
sustained. 

Williams,  J. : 

I  am  of  the  same  opinion.  I  do  not  feel  at  all  inclined  to  dissent 
from  the  doctrine  in  Story  on  Agency,  §  456,  where  it  is  laid  down 
that  "  the  principal  is  not  liable  for  the  torts  or  negligences  of  his 
agent  in  any  matters  beyond  the  scope  of  the  agency,  unless  he  has 
expressly  authorised  them  to  be  done,  or  he  has  subsequently 
adopted  them  for  his  own  use  or  benefit."  Assuming  that  to  be 
good  law,  the  question  is,  whether  the  act  of  Board  in  respect  of 
which  responsibility  is  here  sought  to  be  cast  upon  the  defendant, 
was  an  act  done  by  him  in  the  course  or  within  the  scope  of  his 
[  *121  ]  employment.  I  think  we  cannot  so  hold  without  ^departing  from 
the  decision  of  this  Court  in  Grant  v.  Norway.  It  is  said  that  that 
case  is  distinguishable  from  the  present,  because  it  was  put  upon 
the  ground  of  the  general  understanding  of  the  commercial  world. 
There  is  no  commercial  usage  or  understanding  that  the  fact  of 
goods  being  put  on  board  shall  be  treated  as  an  incontrovertible 
fact  merely  by  reason  of  the  master's  having  signed  a  bill  of  lading. 
So,  here,  I  see  no  ground  upon  which  the  plaintiff  could  be  justified 
in  assuming  as  an  incontestable  truth  that  the  wheat  had  been 
delivered  by  Lewis  at  the  defendant's  wharf,  because  the  fact  was 
so  stated  in  the  receipt.  If  there  had  been  evidence  of  an  agree* 
ment  between  the  plaintiff  and  defendant  that  the  latter  should 

(1)  13  B.  B.  364  (15  East,  38). 
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furnish  the  vendors  with  receipts  on  the  delivery  of  the  com,  upon  Coleman 
the  faith  of  which  receipts  the  former  should  pay  the  price,  I  must  richeb. 
confess  I  should  have  felt  great  difficulty  in  saying  that  the 
defendant  would  not  be  liable  for  the  fraud  of  an  agent  entrusted 
by  him  with  the  business  of  the  wharf,  by  means  of  which  the 
plainti£f  had  been  induced  to  part  with  his  money  on  the  faith  of 
such  delivery  having  actually  taken  place.  But  there  was  no 
evidence  whatever  of  any  such  agreement.  It  seems  to  me,  there- 
fore, that  the  case  is  governed  by  Orant  v.  Norway,  and  that  the 
rule  must  be  discharged. 

Cbowdeb,  J. : 

I  am  of  the  same  opinion.  The  whole  question  turns  upon 
whether  Board  was  acting  within  the  scope  of  his  authority.  It 
appears  that  Coleman  was  in  the  habit  of  purchasing  corn  at  the 
Bristol  market,  and  directing  the  sellers  to  deliver  it  for  him  at 
the  defendant's  wharf,  and  that  the  defendant,  on  the  delivery  of 
the  wheat,  gave  receipts  for  it,  and  that  the  plaintiff,  when,  the 
defendant's  receipt  vouching  for  the  delivery  of  the  corn  at  his 
wharf  was  produced  to  him,  usually  paid  the  seller  the  price  of  it. 
That  is  all  that  I  *can  gather  from  the  report  which  has  been  [  *122  j 
furnished  to  us  by  the  learned  Judge  who  tried  the  cause.  I  find 
nothing  whence  we  can  infer  that  there  was  any  contract  or  agree- 
ment between  the  plaintiff  and  the  defendant  that  a  particular 
receipt  should  be  given,  upon  the  faith  of  which  the  plaintiff  was  to 
pay  the  money.  That  disposes  of  a  considerable  portion  of  the 
argument.  Then  arises  the  question  as  to  Board's  conduct.  He 
fraudulently  gave  a  receipt  importing  that  a  quantity  of  wheat  had 
been  delivered  by  Lewis  at  the  wharf  on  the  plaintiff's  account, 
when  in  truth  none  had  been  delivered.  Was  that  an  act  which 
was  within  the  scope  of  his  authority  as  agent?  Clearly  not. 
Grant  v.  Noiivay  is  directly  in  point ;  and  that,  indeed,  was  a  much 
stronger  case,  for,  the  captain  of  a  ship  has  to  a  certain  extent  a 
general  authority  to  bind  his  owners  in  matters  relating  to  the 
management  of  the  ship.  It  was  argued  there  that  the  master 
is  the  general  agent  of  the  owner  to  conduct  the  business  of  the 
ship,  and  that  part,  and  a  most  material  and  responsible  part,  of 
that  business,  is,  the  signing  of  bills  of  lading,  and  therefore  that 
the  owner  must  be  responsible  for  the  act  of  the  master  in  signing 
a  bill  of  lading,  just  as  if  he  had  signed  it  himself.  But  the  Court 
held  that  the  master's  authority  was  limited  to  the  performance  of 
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CoLEMAK  all  things  usual  in  the  management  of  the  ship,  and  that  it  was  not 
Riches.  usual  for  him  to  sign  bills  of  lading  for  goods  not  put  on  board, 
and  therefore  that  a  party  taking  a  bill  of  lading  must  be  assumed 
to  take  it  with  notice  of  such  limitation  of  the  master's  authority. 
I  am  not  prepared  to  say  that  that  was  a  wrong  decision  :  and  it  is 
a  very  strong  authority  to  show  that  a  person  in  the  position  of  this 
man  could  have  no  right  to  bind  his  employer  by  an  acknowledgment 
of  the  receipt  of  goods  which  had  not  actually  come  to  hand.  This 
is  the  case  of  a  servant  whose  only  duty  was,  to  give  a  receipt  when 
[  •123  ]  the  goods  *had  been  delivered.  Board  clearly  was  not  acting  within 
the  scope  of  his  authority,  and  therefore  the  nonsuit  was  right. 

Rule  discharged, 

jaT{s.  TOWNS  AND  Another  v.  JOSKPH  MKAD  (1). 

(16  C.  B.  123—142 ;  S.  0.  3  C.  L.  R.  381 ;  24  L.  J.  C.  P.  89 ;  1  Jur.  N.  S.  355  ; 

[  123  ]  3  W.  B.  178  ;  24  L.  T.  0.  S.  238.) 

Under  the  4  Anne,  o.  16,  s.  19,  if  a  right  of  action  accrue  against  several 
persons,  one  of  whom  is  beyond  seas,  the  Statute  of  Limitations  does  not 
run  till  his  return  or  death,  though  the  others  have  never  been  absent  from 
the  kingdom. 

The  plaintiffs  sued  the  defendant,  by  virtue  of  a  writ  issued  on 
the  6th  of  October,  1868,  "  for  money  payable  by  the  defendant  to 
the  plaintiffs  for  goods  sold  and  delivered  by  the  plaintiffs  to  the 
defendant  at  his  request,  and  for  money  paid  by  the  plaintiffs  for 
the  use  of  the  defendant,  at  his  request,  and  for  money  found  to  be 
due  from  the  defendant  to  the  plaintiffs  on  accounts  stated  between 
the  plaintiffs  and  defendant ;  "  and  the  plaintiffs  claimed  1102. 

The  defendant  pleaded  **  that  the  alleged  cause  of  action  did  not 
accrue  within  six  years  before  this  suit." 

Replication, — that  the  causes  of  action  in  the  declaration  men- 
tioned accrued  against  the  defendant,  one  George  H.  Mead,  and  one 
John  Mead,  jointly ;  that  the  said  George  H.  Mead  was  in  parts 
beyond  the  seas,  to  wit,  in  Canada,  when  the  said  causes  of  action 
accrued  to  the  plaintiffs,  and  there  remained  from  the  time  of  the 
accruing  of  the  said  causes  of  action  until  his  death ;  that  this 
action  was  commenced  within  six  years  from  the  death  of  the  said 
George  H.  Mead,  and  that  the  said  John  Mead  was  also  dead  when 
this  action  was  commenced,  having  died  before  the  said  George  H. 
Mead ;  and  that  the  defendant  was  in  England  for  several  weeks  on 

(I)  See  19  &  20  Vict.  c.  97,  s.  11;  Coojie  v.  CressweU  (1866)  L.  E.  2  Ch.  U2, 
125,  36L.  J.  Ch.  118. 
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two  occasions  after  the  causes  of  action  accrued,  and  in  the  life-       Towns 
time  of  the  said  George  H.  Mead,  and  more  than  six  years  before       mead. 
the  commencement  of  the  action,  and  the  ^plaintiffs  then  had  notice       [  *124  ] 
thereof,  and  saw  and  conversed  with  the  defendant  at  two  several 
times  on  those  occasions. 

The  defendant  demurred  to  this  replication,  the  ground  stated  in 
the  margin  being,  "  that  it  is  no  answer  to  the  Statute  of  Limitations, 
pleaded  by  the  defendant,  to  say  that  he  had  a  partner  abroad." 
Joinder. 

Bovill  (with  whom  was  Byles,   Serjt.),    in  support    of    the 
demurrer  : 

This  demurrer  raises  the  simple  point,  whether,  where  there  are 
two  partners,  and  one  is  abroad  at  the  time  a  cause  of  action  for 
a  debt  accrues  against  them,  the  plaintiff  may  sue  the  partner  who 
has  always  remained  in  this  country,  at  any  time,  without  reference 
to  the  Statute  of  Limitations.  It  involves  a  question  of  vast 
importance,  applying  to  every  mercantile  firm  having  partners 
abroad.  This  action  is  brought  against  Joseph  Mead,  in  respect  of 
a  claim  which  existed  against  him  more  than  six  years  before  the 
commencement  of  the  action,  viz.  in  1844,  and  upon  which  he 
might  have  been  sued  at  that  time. 

(Jervis,  Gh.  J. :  The  power  to  sue  does  not  affect  the  statute. 
A  feme  covert  or  a  prisoner  would  not  be  incapacitated  from  suing.) 

The  true  tests  are, — was  there  a  person  capable  of  suing  ? — was  the 
defendant  liable  to  be  sued  ? — did  a  cause  of  action  exist  for  which 
he  could  have  been  sued  ? — and  were  there  the  means  of  bringing 
the  defendant  into  Gourt  ?  What  is  the  rule  as  to  plaintiffs  ?  If 
one  be  here  and  others  abroad  at  the  time  the  cause  of  action 
accrues,  an  action  must  be  brought  upon  it  within  six  years :  Peiiy  v. 
Jackson  (i).  The  reason  for  that  is  thus  given  by  Lord  Kbnyon  : 
"  Two  of  the  plaintiffs  in  this  cause  have  always  been  resident  here ; 
and  it  was  their  duty  to  watch  over  those  interests  in  which  they 
themselves  were  equally  concerned  with  the  partner  who  resided 
abroad.  It  is  admitted  that  one  partner  may  do  ^several  acts  to  [  •125  ] 
bind  the  interests  of  all :  he  may  release  as  well  as  create  a  debt : 
he  may  also  by  his  acknowledgment  take  a  case  out  of  the  Statute 
of  Limitations :  and  I  see  no  reason  why  the  same  rule  should  not 
(1)  2  B.  B.  452  (4  T.  B.  516). 
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TowKB  hold  also  in  the  present  instance.  The  8rd  section  of  this  Act  of 
M^.  Parliament  limits  the  time  of  bringing  actions  on  the  case,  in  all 
cases,  to  six  years  after  the  cause  of  action  accrues ;  the  plainti£fs 
therefore  were  bound  to  commence  their  action  at  an  earlier  period, 
unless  they  come  within  the  exception  in  the  last  clause  of  the  Act, 
by  which  it  is  enacted,  *  that,  if  any  person  or  persons  entitled  to 
such  actions,  &c.,  be  beyond  the  seas,  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the 
same  within  such  time  as  before  limited  after  their  return  from 
beyond  the  seas,  as  other  persons  having  no  such  impediment  might 
have  done.'  Now,  the  words  of  this  clause,  grammatically  speaking, 
do  not  apply  to  the  present  case :  they  only  extend  to  cases  where 
the  person  individually,  a  single  plaintiff,  or  persons  in  the  plural, 
when  there  are  several  plaintiffs,  are  not  in  a  situation  to  protect 
their  interests.  Neither  does  this  case  come  within  the  policy  of 
the  law,  which  provides,  that,  if  parties  neglect  their  interests  for 
such  a  length  of  time  as  six  years,  they  shall  lose  the  benefit  of 
suing  to  enforce  their  demands." 

(Williams,  J.:  That  ease  is  put  upon  the  exception  in  the  statute 
of  James,  not  on  general  principles.  But,  how  do  you  distinguish 
this  case  from  Fannin  v.  Anderson  (1),  where  it  was  distinctly 
decided,  that,  under  the  statute  4  Anne,  c.  16,  s.  19,  if  a  right  of 
action  accrue  against  several  persons,  one  of  whom  is  beyond  the 
seas,  the  Statute  of  Limitations  does  not  run  till  his  return,  though 
the  others  have  never  been  absent  from  the  kingdom.) 

That  case  proceeded  upon  this  ground,  that  the  defendant  never 
could  be  brought  into  Court  at  all :  the  rejoinder, — which  the  Court 
[  *^2^  ]  held  to  be  bad, — was,  that  the  promise  *was  made  by  the  defendant 
jointly  with  one  W.,  and  that,  after  the  accruing  of  the  cause  of 
action,  and  more  than  six  years  before  the  commencement  of  the 
suit,  W.  was  in  the  kingdom,  and  might  have  been  sued. 

(Cbesswbll,  J. :  Here,  you  say  the  defendant  was  always  in  this 
country  ?) 

He  was  here  twice :  but  it  simplifies  the  case  to  say  he  was  here 
always.  The  argument  in  that  case  was, — ^you,  the  defendant, 
never  were  here  at  all,  and  consequently  never  could  be  brought 

(1)  68  B.  B.  673  (7  Q.  B.  811). 
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into  Court ;  and  therefore  you  cannot  be  heard  to  say  that  the  Towks 
Statute  of  Limitations  ran  against  the  debt.  Lord  Denman,  in  meId. 
delivering  the  judgment  of  the  Court, — after  referring  to  Pen-y  v. 
Jackson^  and  the  reason  there  given  by  the  Court, — says  :  "  With 
respect  to  the  defendants,  however,  the  reason  does  not  apply. 
The  plaintiff  cannot  bring  the  absent  defendants  into  Court  by  any 
act  of  his :  and  therefore,  if  he  be  compelled  to  sue  those  who  are 
within  seas  within  six  years,  without  joining  those  who  are  absent, 
he  may  possibly  recover  against  insolvent  persons,  and  lose  his 
remedy  against  the  solvent  ones  who  are  absent.  On  the  other 
hand,  if  he  sues  out  a  writ  against  all,  and  either  continues  it 
without  declaring,  or  proceeds  to  outlawry  against  the  absent 
parties,  and  declares  against  those  who  are  within  seas,  he  is 
placed  in  precisely  the  same  situation  .as  if  the  statute  of  Anne  had 
never  passed,  and  obliged  to  incur  fruitless  expense,  the  avoiding 
of  which  seems  to  have  been  the  object  of  the  statute  of  Anne. 
That  statute  cannot  have  been  passed  in  order  to  keep  the  plaintiff's 
remedy  alive ;  for,  such  object  was  easily  attained  before  the 
statute,  by  suing  out  a  writ  and  continuing  it.  We  think  that  the 
statute  intended  to  render  such  a  form  unnecessary,  wherever,  by 
reason  of  the  absence  beyond  seas  of  any  of  the  intended  defen- 
dants, the  plaintiff  cannot  have  his  complete  remedy  against  all 
those  whom  be  is  entitled  to  sue,  and  whom  indeed  he  would  be 
bound,  under  the  risk  of  a  *plea  in  abatement,  to  sue  if  they  were  [  *127  ] 
within  the  jurisdiction  of  the  Courts  in  England."  Those  general 
observations  have  no  application  to  the  case  now  before  the  Court. 
In  Rliodes  v.  Smethurst  (1),  it  was  held  that  it  was  no  answer  to  a 
plea  of  the  Statute  of  Limitations,  that,  after  the  cause  of  custion 
accrued,  and  after  the  statute  had  begun  to  run,  the  debtor,  within 
the  six  years,  died,  and  that  (by  reason  of  litigation  as  to  the  right 
to  probate),  an  executor  of  his  will  was  not  appointed  until  after  the 
expiration  of  six  years,  and  that  the  plaintiff  sued  such  executor 
within  a  reasonable  time  after  probate  granted.  Aldbbson,  B., 
there  says :  "  It  appears  to  me,  that,  if  the  statute  begins  to  run, 
it  must  continue  to  run, — that  is  to  say,  as  soon  as  there  is  a  cause 
of  action,  a  plaintiff  that  can  sue,  and  a  defendant  that  can  be  sued 
in  England,  from  that  time  the  date  of  six  years  begins  to  run." 
In  Fannin  v.  Anderson,  also,  the  Court  held  that  the  words  "  or  any 
of  them,"  in  the  19th  section  of  the  statute  of  Anne,  refer  to  the 
actions  and  not  to  the  persons. 

(1)  51  B.  B.  461  (4  M.  ft  W.  42). 
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Towns  (Crbsswell,  J. :  That  must  be  a  mistake ;  they  decide  for  the 

Miio.        plaintiflf.) 

They  decide  for  the  plaintiflf  because  there  was  no  ability  to  sue  the 
defendant  until  he  returned  into  this  country. 

(Cresswbll,  J. :  They  decide  the  case  as  if  the  words  "  or  any  of 
them  "  applied  to  the  persons :  for,  they  say :  "  The  statute  of  Anne 
cannot  have  been  passed  in  order  to  keep  the  plaintiflf  *s  remedy 
alive ;  for,  such  object  was  easily  attained  before  the  statute,  by 
suing  out  a  writ,  and  continuing  it.  We  think  that  the  statute 
intended  to  render  such  a  form  unnecessary,  wherever,  by  reason  of 
the  absence  beyond  seas  of  any  of  the  intended  defendants,  the 
plaintiflf  cannot  have  his  complete  remedy  against  all  those  whom 
he  is  entitled  to  sue,  and  whom  indeed  he  would  be  bound,  under 
the  risk  of  a  plea  in  abatement,  to  sue,  if  they  were  within  the 
jurisdiction  of  the  Courts  in  England."  In  Willianis  v.  Jones  (1) 
[  *128  ]  ♦ifc  was  held,  that,  though  the  cause  of  action  accrued  within  the 
jurisdiction  of  the  Supreme  Court  at  Calcutta,  while  both  the  parties 
were  resident  there,  and  by  the  King's  charter,  granted  in  pursuance 
of  the  statute  18  Geo.  III.  c.  68,  that  Court  is  authorised  to  exercise 
the  same  jurisdiction  in  civil  cases  as  is  exercised  by  the  Court  of 
King's  Bench  within  England  by  the  common  law  thereof;  and 
assuming  that  by  such  authority  the  provisions  of  the  Statutes  of 
Limitations  21  Jac.  I.  c.  16,  s.  7,  and  4  Anne,  c.  16,  s.  19,  are 
transferred  to  India  as  part  of  the  law  of  England  auxiliary  to  the 
common  law;  yet,  by  the  express  terms  of  the  savings  in  those 
statutes,  as  applicable  to  the  Courts  here,  the  plaii)tifif*s  right  of 
action  upon  an  assumpsit  is  saved,  if  he  (having  returned  home 
before  the  defendant)  commence  such  action  within  six  years  after 
the  defendant's  return  home,  though  more  than  six  years  had 
elapsed  in  India  after  the  cause  of  action  accrued  there,  and  during 
the  defendant's  stay  within  the  jurisdiction  of  the  Court  in  that 
country. 

(Crbsswell,  J. :  That  has  been  decided  over  and  over  again. 
What  is  the  nature  of  the  liability  of  partners  or  joint-contractors 
by  the  law  of  England?) 

Lord  Tbntbrdbn,  in  Richards  v.  Heather  {2),  says, — "  By  the  law  of 
England,  where  several  persons  make  a  joint  contract,  each  is  liable 

(1)  12  E.  B.  401  (13  East,  439).  (2)  1  B.  &  Aid.  35. 
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for  the  whole,  although  the  contract  be  joint."  For  purposes  of  Towns 
procedure,  the  law  says  the  form  of  the  action  shall  be  against  all,  m^d. 
though,  after  judgment,  payment  may  be  enforced  against  any  one. 
The  subject  is  discussed  in  the  notes  to  Cabell  v.  V(tughan(\),  In 
the  year  1844,  the  present  defendant  was  in  this  country,  and 
might  have  been  sued,  and  from  that  liability  he  never  could  have 
relieved  himself,  for  he  could  not,  since  the  8  &  4  Will.  lY.  c.  42,  s.  8, 
have  pleaded  in  abatement :  and  it  is  the  same  cause  of  action  in 
respect  of  which  the  defendant  sues  out  his  writ  in  1858. 

(Maule,  J. :  What  you  have  to  maintain  is  this,  that,  at  the  end 
of  six  *years,  the  partner  being  abroad,  the  debt  was  barred  against       [  *129  ] 
the  now  defendant. 

(Jbrvis,  Ch.  J. :  Suppose  George  Mead,  instead  of  dying  abroad, 
had  returned  to  this  country  after  the  remedy  was,  as  you  contend, 
barred  as  against  the  now  defendant, — would  it  be  barred  as  against 
both?) 

It  may  be  conceded  that  it  would  not. 

(Maule,  J. :  Then,  do  you  deny  the  universality  of  the  rule,  that, 
where  there  is  a  right  of  action  upon  a  joint  contract,  if  the  plaintiff 
is  barred  as  against  one  defendant,  he  is  barred  as  against  the  other 
too?) 

Yes :  bankruptcy  is  one  exception. 

(Williams,  J. :  That  is  by  force  of  the  statute. 

Maule,  J. :  Suppose  an  action  brought  against  one  of  two  joint- 
contractors,  and  judgment  for  the  defendant,  and  the  plainti£f 
afterwards  sues  the  other,  could  he  plead  the  judgment  in  bar?) 

There  can  be  little  doubt,  that,  in  the  case  put,  the  judgment  would 
be  a  bar :  King  v.  Hoare  (2). 

(Maule,  J. :  A  release  of  one  certainly  would.) 

From  1844  until  the  present  time  there  is  nobody  but  the  present 
defendant  who  could  have  been  sued  in  respect  of  this  cause  of 
action.  Suppose  A.  and  B.  in  America  contract  a  debt  with  G.  in 
England,  the  statute  of  James  barred  the  remedy  against  them  if 

(1)  1  Wms.  Saund.  291  et  aeg.  (2)  67  E.  B.  694  (13  M.  &  W.  494). 
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Towns  they  remained  abroad  more  than  six  years.  Then  comes  the  4  Anne, 
Mead.  ^-  l^'  B-  1^»  which  is  an  enabling  provision,  and  which  enacts, 
that,  "  if  any  person  or  persons  against  whom  there  is  or  shall  be 
any  cause  of  suit  or  action  of  trespass,  &c.,  or  of  action  of  account, 
or  upon  the  case,  or  of  debt  grounded  upon  any  lending  or  contract 
without  specialty,  of  debt  for  arrearages  of  rent,  or  assault,  menace, 
battery,  wounding,  and  imprisonment,  or  any  of  them,  be  or  shall 
be  at  the  time  of  any  such  cause  of  suit  or  action  given  or  accrued, 
fallen,  or  come,  beyond  the  seas ;  that  then  such  person  or  persons 
who  is  or  shall  be  entitled  to  any  such  suit  or  action,  shall  be  at 
[  *130  ]  liberty  to  bring  the  said  actions  against  such  person  and  ^persona 
after  their  return  from  beyond  the  seas, — so  as  they  take  the  same 
after  their  return  from  beyond  the  seas,  within  such  times  as  are 
respectively  limited  for  the  bringing  of  the  said  actions  before  by 
this  Act  and  by  the  said  other  Act,"  21  Jac.  I.  c.  16.  What  is  the 
event  which  is  to  enable  the  plaintiff  to  avail  himself  of  that  pro- 
vision ?  Must  all  the  joint-contractors  come  to  this  country  ?  or, 
may  the  plaintiff  sue  if  any  one  of  them  comes  ? 

(Mauls,  J. :  He  may  sue  him,  but  he  is  not  bound  to  do  so.) 

If  he  may  sue  him,  the  proper  construction  of  the  statute  would 
seem  to  be,  that  the  action  must  be  brought  within  six  years  of  the 
return  of  the  co-contractors,  or  either  of  them. 

(Crbsswbll,  J. :  Suppose  one  returned  in  1860,  and  the  other  in 
1864,  the  six  years  having  then  elapsed,  could  the  plaintiff  sue  the 
one  who  returned  in  1864  ?) 

He  might  sue  either  within  six  years  of  the  return  of  each. 

(Crbsswbll,  J. :  May  he  not  sue  both  when  the  first  returns  ?  or, 
may  he  not  sue  both  in  1864  ?) 

He  might,  it  is  submitted,  in  either  case,  sue  both. 

(Crbsswbll,  J. :  Suppose  one  dies  instead  of  coming  back?) 

In  that  case  the  survivor  might  be  sued  at  any  time  within  six  years 
after  his  return.  Assuming  that  the  19th  section  of  the  statute  of 
Anne  means  that  the  plaintiff  must  sue  within  six  years  after  the 
return  of  any  one  of  the  persons  against  whom  he  has  a  cause  of 
action,  the  statute  of  James  is  a  bar,  because  here  the  defendant 
returned  more  than  six  years  before  the  commencement  of  the 
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action.    If,  on  the  other  hand,  the  return  of  all   is  a  condition       Towns 
precedent  to  his  right  to  sue,  that  right  has  never  accrued,  inas-       mead. 
much  as  all  have  not  returned.     In  either  view,   therefore,  the 
plaintiff's  claim  is  barred. 

J.  H,  Hodgson^  contra : 
Fannin  v.  Anderson  is  a  *distinct  authority  to  show  that  the  [  *131  ] 
present  case  is  by  force  of  the  19th  section  of  the  statute  of  Anne, 
taken  out  of  the  operation  of  the  statute  of  James.  It  may  be 
doubted  whether,  one  of  the  joint-contractors  having  died  abroad, 
the  plaintiff  was  limited  to  any  particular  time  for  suing  the  sur- 
vivor: but,  at  all  events,  he  was  not  bound  to  sue  earlier  than 
within  six  years  of  the  death.  Being  clearly  within  the  last  branch 
of  the  section,  he  had  a  right  to  wait  until  all  came  back.  ''  Cause 
of  action,"  says  Tindal,  Ch.  J.,  in  Dotiglas  v.  Fori'est  (l),  "is,  the 
right  to  prosecute  an  action  with  effect."  And  it  cannot  be  said 
that  a  man  who  has  a  cause  of  action  against  two  or  more  joint- 
contractors,  can  prosecute  his  action  with  effect,  where  one  or  more 
of  the  intended  defendants  is  or  are  abroad.  At  the  time  the  statute 
of  Anne  passed,  the  non-joinder  of  a  co-contractor  was  matter  of 
plea  in  abatement:  Anonymous  (2).  If  the  effect  of  the  statute  of 
Anne  is  to  except  the  statute  of  James  only  in  cases  where  all  the 
defendants  are  abroad,  the  plaintiff  will  derive  no  benefit  from  it  at 
all.  That  statute  was  designed  to  obviate  the  difficulties  which  are 
adverted  to  in  the  judgment  of  the  Court  of  Queen's  Bench  in 
Fannin  v.  Anderson^  and  to  save  the  plaintiff's  remedy  in  all  cases 
until  all  the  defendants  were  within  the  jurisdiction.  The  words 
"  or  any  of  them"  in  the  8rd  section  of  the  21  Jac.  I.  c.  16,  refer  to 
the  actions,  nothing  else  being  there  spoken  of :  but,  in  the  19th 
section  of  the  4  Anne,  c.  16,  the  first  part  of  which  is  nearly  the 
same  as  *the  7th  section  of  the  former  Act,  where  they  are  not  [  ^132  ] 
found, — unless  those  words  apply  to  the  "  person  or  persons,"  they 
have  no  application  at  all.  Upon  the  plain  words  of  the  statute, 
therefore,  the  plaintiff  is  entitled  to  the  judgment  of  the  Court  upon 
this  replication,  which  meets  all  the  requirements  of  the  Act.  In 
Toumsend  v.  Deacon  (3)  it  was  held,  that,  where  a  person  dies 
abroad,  to  whom  a  right  of  action  has  accrued  during  his  residence 
there,  and  he  never  returned  to  this  country  after  the  accrual 
thereof,  his  executors  may  sue  for  it,  although  more  than  six  years 

(1)  29  B.  B.  695  (1  Moo.  ft  P.  690;  (2)  3  Smith,  318. 

4  Bing.  704).  .  (3)  77  B.  R  791  (3  Ex.  706). 
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Towns  have  elapsed  since  it  accrued.  Parkb,  B.,  there  says:  "The  7th 
Mead.  section  of  this  statute  extends  the  period  for  bringing  the  action  to 
all  persons  who  are  infants,  feinea  coverts,  non  compotes  mentis, 
imprisoned,  or  beyond  the  seas,  and  enables  all  such  persons  to  sue 
within  the  times  previously  limited,  the  time  to  be  reckoned  from  the 
moment  when  they  become  of  age,  discovert,  <&c.  It  is  quite  clear 
that  each  of  these  persons  might  have  brought  the  action  within 
those  respective  times,  and  it  appears  to  me  that  their  executors 
might  equally  do  so,  as  standing  in  the  same  position,  and  possess- 
ing the  same  rights.  It  also  appears  to  me,  that  the  opinion  of 
the  Court  in  case  of  Strithorst  v.  Oranie  (i),  which  has  been  referred 
to,  in  effect  decides  the  present  case.  In  the  case  of  a  person  who 
never  comes  to  England,  it  is  questionable  whether  the  executor 
does  not  retain  all  bis  rights  under  the  7th  section :  but,  as  that 
question  does  not  arise  here,  where  the  action  has  been  brought 
within  six  years,  it  is  unnecessary  to  decide  it.  I  am  inclined  in 
such  case  to  think  that  the  executor  is  under  no  restraint  whatever." 

BoviU,  in  reply : 

The  statute  of  James  having  positively  prohibited  the  bringing 
of  any  action  after  the  expiration  of  the  times  limited,  except  the 
[  *i»3 1  plaintiff  be  ^under  any  of  the  disabilities  pointed  out  and  provided 
for  in  the  7th  section,  then  comes  the  statute  of  Anne,  the  19th 
section  of  which  enables  the  plaintiff  to  sue  after  the  expiration  of 
six  years,  on  condition  that  he  bring  his  action  within  six  years 
from  the  happening  of  an  event  provided  for,  viz.  the  return  to 
this  country  of  the  person  or  persons  against  whom  he  has  cause  of 
action,  or  any  of  them. 

(Maulb,  J. :  There  being  two  joint-contractors,  one  being  abroad 
at  the  time  the  cause  of  action  accrued,  the  other  here,  and  more 
than  six  years  having  elapsed, — the  question  is,  can  the  plaintiff 
now  sue  the  one  who  has  always  been  in  this  country  ?) 

The  co-contractors  having  died  abroad,  the  statute  of  Anne  does 
not  take  effect  at  all :  consequently,  the  case  must  be  governed  by 
the  21  Jac.  I.  c.  16,  which  clearly  bars  the  plaintiff's  right  of  action. 

Jbrvis,  Cb.  J. : 

I  am  of  opinion  that  the  plaintiffs  in  this  case  are  entitled  to 
judgment.    I  alone  am  responsible  for  the  reasons  upon  which  that 

(1)  3  Wils.  145. 
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opinion  is  founded,  though  I  believe  there  will  be  no  diflference       Towns 
between  my  learned  brothers  and  myself  as  to  the  result.    I  feel       mead. 
no  difficulty  in  accepting  the  broad  proposition  as  put  by  Mr. 
Bovill.     Substantially,  the  facts  stated  on  the  record  are  these: 
Here  are  two  joint-contractors,  A.  and  B.    A.  was  abroad  at  the 
time  the  cause  of  action  accrued,  and  remained  abroad  until  his 
death.    B.  was  in  this  country  at  the  time  of  the  accruing  of  the 
cause  of  action,  and  has  remained  here  ever  since.     The  question  is 
whether  the  plaintiffs'  remedy  is  barred  by  the  Statute  of  Limita- 
tions.   I  am  of  opinion  that  it  is  not.     Looking  at  the  statute  21 
Jac.  I.  c.  16,  alone,  no  doubt  the  plaintiffs'  remedy  would  be  gone. 
If,  as  Mr.  Bovill  has  contended,  the  statute  of  James  has  taken 
away  the  remedy,  and  the  statute  4  Anne,  c.  16,  s.  19,  is  a  mere 
enabling  statute,  the  plaintiffs'  cause  of  action  would  of  course  be 
^barred.    But  I  do  not  think  that  is  the  true  construction  of  the       [  *134  ] 
statute  of  Anne.    The  19th  section  of  the  statute  of  Anne  in  sub- 
stance provides,  that,  if  any  person  or  persons  shall  happen  to  be 
abroad  at  the  time  of  the  accruing  of  the  cause  of  action  against 
them,  the  plaintiff  shall  be  at  liberty  to  bring  his  action  against 
such  person  and  persons  within  six  years  after  their  return  from 
abroad.     In  my  opinion,  that  in  effect  is  an  exception  out  of  the 
statute  of  James,  and  not  an  enabling  provision.    At  the  time  of 
the  passing  of  this  statute  of  Anne,  it  was  well  known  that  you 
could  not  effectually  sue  one  of  several  joint-contractors  without 
joining  the  others.    The  bare  giving  liberty  to  sue  one  who  is 
abroad  at  the  time  the  cause  of  action  arises,  within  six  years  after 
his  return  from  abroad,  while  it  relieves  you  from  the  necessity  of 
suing  the  absent  party,  indirectly  takes  away  the  operation  of  the 
statute  of  James,  because  you  cannot  give  leave  to  a  plaintiff  to  sue 
one  of  several  joint-contractors  on  his  return  from  abroad,  unless 
you  suspend  the  remedy  against  all  at  the  same  time ;  and,  if  so,  the 
statute  never  runs  at  all.    If  the  statute  of  Anne  be  construed 
strictly,  the  statute  of  James  would  never  operate  at  all  as  against 
joint-contractors  some  of  whom  may  be  abroad  at  the  time  of  the 
accruing  of  the  cause  of  action,  until  their  return  to  this  country. 
But  perhaps,  on  the  equitable  construction  of  the  Act, — and  that  is 
the  construction  I  adopt, — the  plaintiff  would  be  bound  to  sue  those 
who  remain  in  this  country  within  six  years  after  the  death  of  the 
absent  co-contractor.     Some  difficulty  was  suggested  in  the  course 
of  the  argument,  as  to  the  meaning  of  the  words  "  or  any  of  them  " 
in  the  19th  section  of  the  4  Anne,  c.  16.    I  do  not  think  it  at  all 
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Towns  important  to  put  any  coDBtruction  upon  those  words.  Whether 
Mead.  they  got  in  by  accident,  or  were  designedly  inserted,  it  is  not  worth 
while  to  consider,  because  I  think  the  first  words  of  the  section, — 
[  •iss  ]  **  if  any  *person  or  persons,"  &c.,  are  amply  suflScient  to  let  in  the 
construction  I  put  upon  the  statute.  For  these  reasons,  it  appears 
to  me  that  the  19th  section  of  the  4  Anne,  c.  16,  is  an  exception 
out  of  the  statute  of  James,  and  not  an  enabling  clause  engrafted 
upon  it.  I  think  the  plaintiffs  are  entitled  to  the  judgment  of  the 
Court. 

Maule,  J. : 

I  also  think  that  the  plaintiffs  in  this  case  are  entitled  to  judg- 
ment. The  question  arises  on  the  construction  of  the  19th  section 
of  the  statute  of  Anne,  following  the  8rd  and  7th  sections  of  the 
statute  of  James.  By  the  8rd  section  of  the  statute  of  James,  a 
plaintiff  is  disabled  from  bringing  an  action  upon  any  contract, 
where  more  than  six  years  have  elapsed  after  the  cause  of  action 
accrued.  That  statute  has  no  relaxation  of  its  strictness  in  the 
case  of  a  defendant  being  absent  from  his  country  at  the  time  the 
cause  of  action  accrued.  The  statute  of  James  considered  it  right 
that  plaintiffs  should  not  be  barred  whilst  labouring  under  certain 
disabilities  or  impediments ;  one  of  which  is,  the  plaintiffs'  being 
absent  beyond  the  seas  at  the  time  of  the  accrual  of  the  cause  of 
action ;  and  therefore  provided,  in  s.  7,  that  the  period  of  limitation 
should  not  commence  running  against  them  until  the  impediment 
was  removed.  But  there  was  no  provision  for  cases  where  the 
defendant  was  absent  from  England.  In  that  case,  the  plaintiff 
knows  that  he  has  a  cause  of  action,  and  he  would  know  upon 
inquiry  that  the  defendant  was  not  to  be  found  in  this  country. 
Still,  however,  he  was  not  without  remedy :  he  might  issue  his  writ, 
and  continue  it  by  alia€  and  pluries,  and  so  forth,  until  the  defen- 
dant's return,  or  he  might  proceed  to  outlawry  against  him.  But 
a  plaintiff  would  be  left  in  this  situation.  Having  a  cause  of  action 
against  several,  some  one  or  more  of  whom  were  abroad,  he  could 
[  •136  ]  not  safely  do  otherwise  than  issue  process  within  *the  six  years, 
and  then  proceed  by  one  of  the  courses  I  have  suggested.  That 
would  be  expensive,  and  might  be  inconvenient,  because  it  m^ht  be 
that  the  parties  here  might  be  quite  willing  to  pay.  To  supersede 
that  necessity,  the  statute  of  Anne,  in  s.  19,  says,  that,  if  any 
person  or  persons  against  whom  there  is  or  shall  be  any  cause  of 
suit  or  action  of  trespass,  &c.,  &c.,  or  any  of  them,  be  or  shall  be,  at 
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the  time  of  any  such  cause  of  suit  or  action  given  or  accrued,  fallen,       towns 
or  come,  beyond  the  seas,  then  such  person  or  persons  who  is  or  shall       mbad. 
be  entitled  to  any  such  suit  or  action  shall  be  at  liberty  to  bring  the 
said  actions  against  such  person  and  persons  after  their  return  from 
beyond  the  seas,  so  that  they  take  the  same  after  their  return 
from  beyond  the  seas  within  such  times  as  are  respectively  limited 
for  the  bringing  of  the  said  actions  before  by  that  Act  and  by  the 
21  Jac.  I.  c.  16, — qualifying  the  prohibition  contained  in  the  statute 
of  James.    As  I  read  that  section,  the  words  "  or  any  of  them," 
mean  any  of  the  persons  against  whom  there  is  or  shall  be  any 
cause  of  action.    It  is  true,  that  the  same  words  in  the  3rd  section 
of  the  21  Jac.  I.  c.  16,  refer  to  the  actions  thereinbefore  enumerated, 
no  persons  having  been  mentioned.    But  in  the  19th  section  of  the 
statute  of  Anne,  the  words  "or  any  of  them,"  though  coming  after 
the  mention  of  a  long  series  of  actions,  cannot  mean  "or  any  of 
the  said  actions,"  for  that  has  been  said  before;  "or"  occurring 
between  every  two  of  .the  sections   enumerated.     To  give  any 
application  at  all  to  those  words,  therefore,  I  think  they  must  be 
held  to  refer  to  persons.    It  would  be' a  very  inconvenient  con- 
struction to  hold,  that,  in  a  case  where  there  are  several  joint- 
contractors  resident  abroad,  and  one  in  this  country,  the  plaintiff 
is  to  be  barred  by  the  statute  as  against  all  if  he  does  not  sue 
that  one,  when,  if  he  had  sued  him  formerly  without  the  others, 
he  would  have  been  met  by  a  plea  in  abatement :  and  it  *would      [  ^^37  ] 
be  still  more  monstrous  since  the  recent  statute  abolishing  pleas 
in  abatement  (l).     It  seems  to  me  that  the  proper  meaning  of 
this  statute  is  this,  that,  so  long  as  the  absence  of  the  defendants, 
or  of  any  of  the  defendants,  places  the  plaintiff  at  a  disadvantage, 
his  remedy  shall  not  be  barred :  but  that,  when  that  disadvantage 
is  removed,  the  statute  shall  commence  running,  and  if  he  abstains 
from  suing  within  the  time  limited,  his  claim  should  be  barred. 
The  result  is  this :  The  statute  of  James  says  that  the  action  shall 
be  brought  within  six  years  next  after  the  cause  of  action,  and  not 
after.     Then  the  statute  of  Anne  says,  that,  if  by  reason  of  any  of 
the  defendants  being  beyond  the  seas  at  the  time  the  cause  of  action 
accrues,  the  plaintiff  cannot  bring  his  action  so  properly  and  con- 
veniently as  he  could  if  all  the  parties  were  in  this  country,  the 
defendants  shall  not  avail  themselves  of  that  absence  abroad  to  bar 
or  defeat  the  plaintiff's  remedy.     The  effect,  therefore,  is,  practically 
to  repeal  the  statute  of  James,  or  to  suspend  its  operation  so  long 
(1)  Seo  3  &  4  WiU.  IV.  c.  42,  s.  8. 
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Towns  as  the  defendants  or  any  of  them  remained  abroad.  But  the  19th 
Mead.  section  of  the  statute  of  Anne  goes  on  to  say  that  the  former  part 
shall  not  operate  unless  the  suit  is  commenced  within  six  years  of 
the  absent  defendant's  return  to  this  country.  The  effect  of  that, 
I  apprehend,  is,  that  the  bar  which  is  taken  away  by  the  former 
part  of  the  section,  shall,  when  that  absence  ceases,  no  longer  sub- 
sist, and  consequently  the  plaintiff  is  remitted  to  the  position  of  a 
person  who  is  not  barred,  and  whose  cause  of  action  is  given  back 
to  him.  But,  if  there  be  no  return  of  the  absent  defendant  to  this 
country,  the  case  provided  for  by  the  last  clause  of  the  19th  section 
of  the  statute  of  Anne  does  not  arise.  A  defendant  being  abroad, 
the  statute  applies.  That  operates  as  an  answer  to  the  statute  of 
[  *^^  ]  James.  But  the  plaintiff  may  reply  that  the  ^absent  defendant 
returned  to  this  country,  and  that  the  action  was  commenced  within 
six  years  after  his  return.  That  operates  as  an  exception  out  of  the 
repeal  of  the  statute  of  James ;  but  it  is  an  exception  that  is  con- 
tingent only  upon  the  defendant's  return*  That  is  manifestly  the 
plain  justice  of  the  case,  and  the  words  are  capable  of  receiving 
that  construction.  As  soon  as  the  absent  defendant  dies,  the  case 
of  the  co-contractor  being  abroad  no  longer  subsists,  and  the 
plaintiff  has  a  right  to  bring  his  action  at  any  time  within  six  years 
after  the  death, — if  that  be  a  condition,  which  it  is  unnecessary  to 
decide.  Here,  the  case  contemplated  by  the  statute  of  James  has 
occurred :  but,  at  the  time  of  the  accruing  of  the  cause  of  action, 
one  of  the  defendants  was  abroad.  I  am  rather  disposed  to  con- 
sider that  the  cause  of  action  cannot  be  said  to  have  accrued  within 
six  years,  where  it  is  brought  against  an  executor  or  a  person  who 
could  not  be  sued  alone  within  the  six  years.  I  think  in  this  case 
the  debt  was  not  barred. 

Cresswell,  J. : 

I  am  of  the  same  opinion.  The  8rd  section  of  the  21  Jac.  L 
c.  16,  absolutely  provides  that  all  actions  upon  contracts  shall  be 
brought  within  six  years.  It  may  be  said,  therefore,  with  reference 
to  the  7th  section  of  the  statute  of  James,  as  much  as  with  reference 
to  the  19th  section  of  the  statute  of  Anne,  that,  after  the  8rd  section 
cf  the  former  Act  has  prohibited  the  bringing  of  an  action  after  the 
lapse  of  six  years,  the  subsequent  section,  which  enacts  that,  when 
the  plaintiff  is  under  certain  disabilities  at  the  time  of  the  accruing 
of  the  cause  of  action  (absence  from  England  being  one  of  them), 
he  shall  have  six  years  from  the  removal  of  the  disability,  is  an 


VOL.  c]  1855.    C.  P.    16  0.  B.  188—140.  661 

enabling  section.  Mr.  Bovill  would  argue  that  the  return  of  the  Towvs 
plaintifif  to  this  country  is  a  condition  precedent  to  his  right  to  sue,  mbad. 
and  that  he  must  of  necessity  come  back  in  order  *to  avail  himself  [  *139  ] 
of  that  provision.  But  it  has  been  decided  in  several  cases  that 
that  is  not  so :  a  plaintiff,  though  abroad,  may  sue,  but  he  is  not 
obliged  to  do  so.  This  appears  from  several  authorities  referred  to, 
and  no  doubt  correctly  stated  in  2  Williams's  Saunders,  121.  But, 
under  the  statute  of  Anne,  no  right  can  exist  until  the  party's 
return.  Then  comes  the  question  whether  the  words  **  or  any  of 
them  '•'  in  the  19th  section  of  the  statute  of  Anne,  apply  to  the 
persons  or  to  the  actions  before  mentioned.  It  is  unnecessary  for 
us  to  decide  that  question ;  for,  I  think,  that,  independently  of  those 
words,  the  rest  of  the  section  sufficiently  meets  this  case.  The 
meaning  of  the  statute  seems  to  me  to  have  been  correctly  given  by 
the  Court  of  Queen's  Bench  in  Fannin  v.  Anderson.  Lord  Dbnman 
there  says,  '*  The  statute  intended  to  render  such  a  form  (viz.  suing 
out  a  writ,  and  continuing  it,)  unnecessary,  whenever,  by  reason  of 
the  absence  beyond  seas  of  any  of  the  intended  defendants,  the 
plaintiff  cannot  have  his  complete  remedy  against  all  those  whom 
he  is  entitled  to  sue."  So,  here,  the  statute  having  given  leave 
to  sue  within  so  many  years,  and  not  after,  and  having  then  pro- 
vided that  persons  under  certain  disabilities  should  be  allowed  the 
same  period  for  suing  after  the  removal  of  the  disability,  must  have 
intended  that  the  disability  should  not  attach  so  long  as  the  plaintiff 
could  not  effectually  sue  any  one,  owing  to  the  absence  of  others  of 
the  co-contractors.  So  long  as  one  of  the  defendants  remained 
abroad,  the  disability  continued,  and  the  Statute  of  Limitations  did 
not  run.  Consequently,  at  the  time  George  Mead  died,  the  action 
was  not  barred  by  lapse  of  time.  Whether  or  not  it  was  necessary 
for  the  plaintiff  to  sue  within  six  years  after  George  Mead's  death, 
I  forbear  to  decide.  It  is  enough  to  say  that  I  adopt  the  view  of 
the  Court  of  Queen's  Bench  in  the  case  of  Fannin  v.  Anderson,  and 
therefore  the  plaintiff  must  have  judgment. 

Williams,  J. :  [  ho  ] 

I  am  of  the  same  opinion.  I  think  the  present  case  is  sub- 
stantially governed  by  Fannin  v.  Andei'son.  That  was  a  well 
considered  judgment,  and  ought  to  bind  us.  Before  that,  it  had 
been  held  in  Perry  v.  Jackson  (1),  upon  the  construction  of  the  7th 
section  of  the  statute  of  James,  that,  if  one  plaintiff  be  abroad,  and 
(1)  2  B.  K.  452  (4  T.  E.  516). 
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Towns  the  others  in  England,  the  action  must  be  brought  within  six  years 
Mead.  after  the  cause  of  action  arises.  But,  in  Fannin  v.  Anderson^  the 
Court  of  Queen's  Bench  decided,  that,  although  the  words  are  nearly 
the  same,  a  dififerent  construction  must  from  the  reason  of  the  thing 
be  given  to  the  19th  section  of  the  statute  of  Anne,  and  that  that 
statute  applies  to  all  cases  in  which  by  reason  of  any  one  of  the 
defendants  being  beyond  seas  at  the  time  of  the  accrual  of  the 
cause  of  action,  the  plaintifif  is  deprived  of  his  complete  remedy 
against  all,  and  that  he  was  not  bound  to  issue  his  writ  against 
some  or  one  of  them  at  the  peril  of  a  plea  in  abatement.  Mr.  BoviUy 
in  the  course  of  his  very  ingenious  argument,  has  pressed  us  with 
the  case  of  a  cause  of  action  accruing  against  two  joint-contractors 
who  are  both  abroad  at  the  time,  and  one  returns  to  this  country  at 
one  time,  the  other  at  another  time.  I  am  unable  to  see  the  force 
of  that ;  for,  it  seems  to  me,  on  the  authority  of  Fannin  v.  Anderson^ 
to  be  perfectly  clear  that  the  plaintifif  would  not  be  bound  to  sue 
until  the  return  of  the  second,  and  then  he  would  have  six  years 
from  the  return  of  that  one.  But  a  difiSculty,  I  must  confess,  arises 
from  the  words  of  the  statute.  At  the  time  of  the  passing  of  the 
statute  of  Anne,  it  had  been  held  that  the  statute  of  James  did  not 
apply  where  the  debtor  or  one  of  the  debtors  was  abroad  at  the 
time  of  the  accruing  of  the  cause  of  action.  Then  came  the  statute 
of  Anne,  the  I9th  section  of  which  enacts,  that,  "  if  any  person  or 
persons  against  whom  there  is  or  shall  be  any  cause  of  suit  or  action 
[  *ui  ]  of  trespass,  &c.,  or  of  action  of  account,  *or  upon  the  case,  or  of 
debt  grounded  upon  any  lending  or  contract  without  specialty,  of 
debt  for  arrearages  of  rent,  or  assault,  menace,  battery,  wounding, 
and  imprisonment,  or  any  of  them,  be  or  shall  be,  at  the  time  of 
any  such  cause  of  suit  or  action  given  or  accrued,  fallen,  or  come, 
beyond  the  seas, — that  then  such  person  or  persons  who  is  or  shall 
be  entitled  to  any  such  suit  or  action,  shall  be  at  liberty  to  bring 
the  said  actions  against  such  person  and  persons,  after  their  return 
from  beyond  the  seas,  within  such  times  as  are  respectively  limited 
for  the  bringing  of  the  said  actions  before  by  this  Act  and  by  the 
said  other  Act  of  21  Jac.  I.  c.  16."  Now,  the  argument  in  favour 
of  the  replication  in  this  case,  is,  that  the  present  defendant  must 
be  considered  as  a  person  against  whom  a  cause  of  action  has 
accrued,  and  a  person  who  was  abroad  at  that  time,  and  conse- 
quently the  plaintifif  was  authorised  to  sue  by  the  first  part  of  the 
19th  section  of  the  statute  of  Anne.  But,  taking  the  words  of  the 
latter  part  of  the  section  literally,  it  would  seem  difficult  to  say 
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that  the  case  is  within  it,  seeing  that  this  is  an  action  against       towns 
Joseph  Mead,  who  has  been  more  than  six  years  in  this  country,       mbad. 
and  not  against  a  co-contractor  who  has  remained  abroad  until 
within  six  years  of  the  commencement  of  the  action.    Looking, 
however,  at  the  object  of  the  statute,  the  difficulty  it  was  intended 
to  remedy,  and  the  previous  decisions,  there  is,  I  think,  enough  to 
warrant  us  in  holding,  that,  though  not  literally  within  the  words 
of  the  19th  section,  the  case  is  within  the  equity.     In  Douglas  v. 
Fairest  (i),  the  statute  of  Anne  was  not  alluded  to.    But,  on  that 
case  being  cited  in  Rhodes  v.  Smethurst  {^i)^  Aldbrson,  B.,  said: 
"  That  was  in  truth  a  case  not  within  the  statute  at  all,  because  the 
debtor  never  returned  from  beyond  seas;    therefore  the  plaintiff 
might  have  sued  him  at  any  time  during  his  life."    In  Story  v. 
Fry  (3),  ♦a  person  in  satisfaction  of  a  previous  debt  due  from  him,       [  •142  ] 
gave  his  creditor  a  bill  of  exchange,  and  before  the  bill  arrived  at 
maturity  went  to  India,  whence  he  never  returned :  as  soon  as 
circumstances  would  permit  after  his  death  in  India,  his  will  was 
proved  by  his  executors  in  England  ;  and,  within  six  years  after  his 
death,  a  creditor's  bill  was  filed  against  the  executors :  and  it  was 
held  that  the  plaintiff  was  not  barred  by  the  Statute  of  Limitations. 
These  decisions  seem  to  me  to  justify  the  view  presented  on  the 
part  of  the  plaintiffs,  which  certainly  is  in  accordance  with  what  is 
laid  down  in  Chandler  v.   Vilett  (4),  where  it  was  held  that  the 
privileges  by  reason  of  infancy,  and  other  impediments,  are  saved, 
in  an  action  on  the  case  on  assumpsit,  by  the  Statute  of  Limita- 
tions, 21  Jac.  I.  c.  16,  s.  8,  and  that  that  action  is  within  the  equity 
of  the  saving  clause  thereof  (s.  7),  though  it  is  named  in  the 
limiting  clause    only.     The  same  equitable  construction  of  the 
statute,  was,   upon  the  authority  of  that  case,  and  of  Crosier  v. 
Tondinson  (5),  applied  in  the  case  of  a  plaintiff  who  was  in  prison 
when  the  cause  of  action  accrued,  in  a  case  of  Piggott  v.  Rush  (6). 

Jtidgmentfor  the  plaintiffs. 


GRAY  V.  KNIGHT.  /^'';, 

Apnl  23. 
(16  C.  B.  143—144.)  
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1866.  TOPPIN  AND  Another  v.  LOMAS  (1). 

A/av  1. 
JL  (16  C.  B.  145--161 ;  S.  0.  24  L.  J.  0.  P.  144 ;  3  W.  E.  446;  25  L.  T.  O.  &  129.). 

L  1^6  J  CommissionerB  for  a  local  improvement  were  incorporated  by  Act  of 

Parliament,  and  empowered  to  borrow  money  on  mortgage  of  the  lands  or 
funds  acquired  by  them  by  virtue  of  the  Acts,  or  on  bond.  By  a  subsequent 
Act,  which  provided  a  form  of  bond,  it  was  recited,  '*  that  the  Commissioners 
had,  pursuant  to  a  power  in  that  behalf  contained  in  one  of  their  Acts, 
executed  an  indenture  dated  the  26th  of  May,  1852,  for  securing  the  per- 
formance of  the  condition  of  certain  bonds  gitinted  pursuant  to  a  deed  of 
settlement  of  even  date  therewith,  and  therein  referred  to."  The  form,  of 
bond  given  by  the  Act  contained  the  following  provisos :  **  Provided  always, 
that  the  lands,  tenements,  money,  property,  and  effects  of  the  said  Com- 
missioners, acquired  and  to  be  acquired  under  or  for  the  purposes  of  the 
said  Acts,  or  any  of  them,  shall  alone  be  answerable  to  pay  and  satisfy  the 
principal  sum  and  interest  secured  by  the  above- written  bond,  and  that  no 
Commissioner  or  other  person  shall  in  any  case  be  personally  liable  to  pay 
the  same  principal  and  interest,  or  any  part  thereof :  provided  also,  that  the 
above- written  bond  is  granted  by  the  Commissioners  to  the  intent  that  it 
may  be  entitled  to  the  benefit  of  an  indenture  of  mortgage  dated  the  26th 
of  May,  1852,  executed  by  the  said  Commissioners  under  the  authority  of 
the  above-mentioned  Acts,  and  may  be  subject  to  the  powers  and  provisions- 
of  an  indenture  of  settlement  of  the  same  date,  referred  to  in  the  said 
indenture  of  mortgage  " : 

Held,  that  these  bonds  conferred  upon  the  holder  an  interest  in  land 
within  the  meaning  of  the  4th  section  of  the  Statute  of  Fraud& 

This  was  an  action  for  the  breach  of  a  contract  for  the  purchase 
of  a  bond  or  debenture  of  the  Westminster  Improvement  Com- 
missioners, granted  pursuant  to  the  Westminster  Improvement 
Acts,  8  &  9  Vict.  c.  clxxviii.,  10  &  11  Vict.  c.  cxxxi.,  18  &  14  Vict, 
c.  cii.  and  16  &  17  Vict.  c.  clxxvi. 

The  declaration  stated,  that  it  was  agreed  between  the  plaintiff 
and  the  defendant,  that  the  plainti£fs  should  sell  to  the  defendant, 
and  that  the  defendant  should  buy  of  the  plaintiffs,  a  certain 
assignable  bond  or  debenture,  under  the  common  seal  of  the 
Westminster  Improvement  Commissioners,  in  the  penal  sum  of 
1,000Z.,  conditioned  for  the  payment  of  the  sum  of  BOOL  at  the 
time  and  in  the  manner  in  the  condition  of  the  said  bond  or  deben- 
ture mentioned,  for  the  sum  of  2101. ;  the  said  sale  to  be  completed 
by  the  plaintiffs  and  the  defendant  respectively  at  the  expiration  of 
a  reasonable  time  for  the  defendant  to  withdraw  certain  money 
from  and  out  of  a  certain  building  society :  Averment  that  such 
reasonable  time  had  elapsed,  and  that  the  plaintiffs  were  ready 
[  ♦146  1  and  willing  and  offered  to  complete  the  sale,  and  requested  *the 
defendant  to  buy  the  said  bond,  and  accept  and  receive  the  same, 
and  to  pay  the  said  price  or  sum  of  2101.  therefor ;  and  that  the 
(1)  Driver  v.  Broad  [1893]  1  Q.  B.  539,  63  L.  J.  Q.  B.  12.^J.  G.  P. 
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plaintiffs  had  done  all  things  necessary,  and  all  things  had  occurred  Toppin 
and  happened,  necessary,  and  all  conditions  precedent  had  happened  lohas. 
and  heen  performed,  necessary  to  entitle  the  plaintiffs  to  have  the 
defendant  complete  the  said  purchase,  and  buy,  accept,  and  receive 
the  said  bond,  and  pay  the  said  price  or  sum  of  2101.  therefor : 
Breach,  that  the  defendant  did  not  nor  would,  when  he  was  so 
requested  as  aforesaid,  or  at  any  other  time,  complete  the  said 
purchase,  &c. 

There  was  also  a  count  for  money  payable  by  the  defendant  to 
the  plaintiffs  for  the  sale  of  a  transferable  bond  or  debenture  then 
bargained,  sold,  and  caused  to  be  assigned  and  transferred  by  the 
plaintiffs  to  the  defendant  at  his  request,  and  for  money  found  to  be 
due  from  the  defendant  to  the  plaintiffs  on  accounts  stated  between 
them. 

Pleas, — first,  to  the  first  count,  a  traverse  of  the  agreement,— 
secondly,  to  the  same  count,  that  the  defendant  was  induced  to  enter 
into  the  agreement  by  the  fraudulent  representations  of  the  plain- 
tiffs,— thirdly,  to  the  same  count,  that  the  contract  was  rescinded 
by  mutual  consent,  before  breach, — fourthly,  to  the  residue  of  the 
declaration.  Never  indebted.    Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term.  The  facts  which  appeared  in  evidence  were 
as  follows : 

The  plaintiffs,  who  were  auctioneers  and  valuers  in  the  city  of 
London,  inserted  in  the  Times  newspaper  of  the  20th  of  November, 
1854,  the  following  advertisement : 

"  To  be  sold  for  220J.  each,  debentures  of  the  Westminster  Com- 
missioners for  500i.,  secured  upon  freehold  ♦property,  and  payable       [  *i*7  ] 
at  par  in  1857.    Each  yielding  25Z.  per  annum.    The  purchaser  will 
be  entitled  to  the  interest  due  on  the  10th  of  January  next.    Apply 
to  Toppin  iind  Clark,  auctioneers,  &c.,  7,  Coleman  Street,  City." 

On  the  same  day,  the  defendant  wrote  to  the  plaintiff  as  follows  : 

"  Gentleman,— I  beg  to  offer  you  210Z.  for  one  of  the  500Z.  bonds 
advertised  in  this  day's  Times.'' 

One  of  the  plaintiffs  having  called  upon  the  defendant  for  the 
purpose  of  informing  him  that  his  offer  was  accepted,  he,  on  the 
same  day,  called  at  the  plaintiffs'  office,  and  asked  when  the  money 
would  be  required  to  be  paid;  upon  being  told  that  the  money 
would  be  required  in  a  week,  the  defendant  objected  to  bind  himself 
to  that  time,  inasmuch  as  he  would  be  unable  so  soon  to  withdraw 
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ToppiN       the  money  from  other  securities ;  one  of  the  plaintiffs,  however, 
LoMAs.       wrote  upon  the  defendant's  letter,  in  his  presence,  "  To  be  completed 

in  a  week.*' 

On  the  22nd  of  November,  the  defendant  gave  notice  that  he 

declined  to  purchase  the  bond ;  and  on  the  following  day  the 

plaintiffs  wrote  to  him  as  follows : 

*'  Sir, — In  reply  to  your  letter  of  the  20th  instant,  containing  an 
offer  of  2102.  for  a  500Z.  Westminster  Improvement  Bond,  our 
Mr.  Clark  called  upon  you  to  give  you  notice  that  we  accepted  your 
offer.  Tou  subsequently  called  here,  and  asked  what  time  we  would 
give  you  to  complete,  and  I  said  a  week.  If  you  do  not  complete 
the  contract  within  one  week,  that  is,  by  the  27th,  we  shall  place 
the  matter  in  the  hands  of  our  solicitors." 

The  defendant  still  refusing  to  complete  the  purchase,  the  plaintiffs 
again  offered  the  bond  for  sale,  and,  having  re-sold  it  for  200L, 
brought  this  action  against  the  defendant  to  recover  the  difference 
between  that  sum  and  the  price  he  had  agreed  to  give  for  it. 
[  148  1  The  bond,  it  appeared,  was  in  the  form  given  in  Sched.  B. 

annexed  to  the  16  &  17  Vict,  clxxvi.,  an  ordinary  money  bond,  but 
containing,  amongst  others,  the  following  provisos :  "  Provided 
always,  that  the  lands,  tenements,  property,  and  effects  of  the  said 
Commissioners  acquired  or  to  be  acquired  under  or  for  the  purposes 
of  the  said  Acts,  or  any  of  them,  shall  alone  be  answerable  to  pay 
and  satisfy  the  principal  sum  and  interest  secured  by  the  above- 
written  bond ;  and  that  no  Commissioner  or  other  person  shall  in 
any  case  be  personally  liable  to  pay  the  same  principal  and  interest, 
or  any  part  thereof :  Provided  also,  that  the  above- written  bond  is 
granted  by  the  said  Commissioners  to  the  intent  that  it  may  be 
entitled  to  the  benefit  of  an  indenture  of  mortgage  dated  the  26th 
of  May,  1862,  executed  by  the  said  Commissioners  under  the  authority 
of  the  above-mentioned  Acts,  and  may  be  subject  to  the  powers  and 
provisions  of  an  indenture  of  settlement  of  the  same  date,  referred 
to  in  the  said  indenture  of  mortgage,"  &c. 

On  the  part  of  the  defendant,  it  was  objected,  that,  upon  the 
construction  of  the  Westminster  Improvement  Acts, — and  particu- 
larly the  87th  section  of  the  8  &  9  Vict.  c.  clxxviii.,  the  49th  section 
of  the  10  &  11  Vict.  c.  cxxxi.,  the  18th  section  of  the  18  &.14  Vict, 
c.  cii.,  and  the  64l;h  and  75th  sections  of  the  16  &  17  Vict.  c.  clxxvi.,— 
the  contract  in  respect  of  the  alleged  breach  of  which  this  action 
was  brought,  was  a  contract  ''for  or  concerning  an  interest  in 
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land/*  within  the  4th  section  of  the  Statute  of  Frauds,  29  Gar.  II.  c.  8,       Toppiv 
and  therefore  could  not  be  enforced  for  want  of  writing.  Lomas. 

For  the  plaintiffs,  it  was  insisted,  that  the  bond  gave  the  holder 
no  interest  in  or  concerning  land,  so  as  to  require  the  contract  to 
be  in  writing ;  and  that,  if  any  writing  were  necessary,  the  corre- 
spondence between  the  parties,  with  the  words  written  by  the 
plaintiffs  on  the  defendant's  letter  in  his  presence,  constituted  a 
sufficient  *con tract  in  writing  to  satisfy  the  Statute  of  Frauds.  [  ^i^9  ] 

His  Lordship,  after  intimating  a  pretty  strong  opinion,  that,  by 
the  terms  of  these  bonds,  the  obligee  acquired  an  interest  in  the 
land,  directed  a  nonsuit  to  be  entered ;  but  he  reserved  the  plaintiffs 
leave  to  move  to  enter  a  verdict  for  10^,  if  the  Court  should 
entertain  a  contrary  opinion. 

ByleSf  Serjt.,  moved  accordingly  : 

By  the  3rd  section  of  the  first  Westminster  Improvement  Act, 
8  &  9  Yict.  c.  clxxviii.,  certain  persons  were  incorporated  by  the 
name  of  "The  Westminster  Improvement  Commissioners,"  who 
were  thereby  impowered  "to  purchase  and  hold  lands  for  the 
purposes  of  the  undertaking  thereby  authorised,  within  the  district 
therein  mentioned,  and  subject  to  the  restrictions  therein  con- 
tained." The  87th  section  enacts, ''  that  it  shall  be  lawful  for  the 
Commissioners  from  time  to  time  to  borrow  at  interest  any  sum  of 
money  which  they  shall  judge  necessary  for  the  purposes  of  this 
Act ;  and,  for  securing  the  re-payment  of  the  moneys  so  borrowed, 
with  interest,  the  Commissioners,  or  any  three  of  them,  may  mort- 
gage the  lands  or  funds  acquired  or  to  be  acquired  by  them  by  virtue 
of  this  Act,  or  any  part  thereof,  to  the  person  who  shall  advance  or 
lend  such  money,  or  his  trustee,  as  a  security  for  the  re-payment  of  the 
money  so  to  be  borrowed,  together  with  interest  for  the  same,^-or 
may  secure  the  same  by  bond  duly  stamped."  That  Act  gives,  in 
the  schedule,  a  form  of  mortgage.  The  49th  section  of  the  next  Act, 
10  &  11  Yict.  c.  cxxxL,  enacts  "  that  it  shall  and  may  be  lawful  for 
the  said  Commissioners,  after  such  certificate  of  expenditure  as  to 
the  said  sum  of  125,0002.  as  aforesaid  shall  have  been  obtained, 
from  time  to  time  to  borrow  at  interest  any  sum  of  money  which 
they  shall  judge  necessary  for  the  purposes  of  the  said  Improvement 
Act  or  this  Act,  on  mortgage  of  the  moneys  to  be  ♦received  out  of  [  •160  ] 
such  rate  or  rates  as  aforesaid,  or  any  part  or  parts  thereof,  and 
that  the  powers  and  provisos  in  the  said  Improvement  Act  con- 
tained relative  to  the  borrowing  of  money  on  mortgage  of  the  lands 
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ToppiK       the  money  from  other  securities ;  one  of  the  plaintiffs,  however, 
LoHAB.       wrote  upon  the  defendant's  letter,  in  his  presence,  **  To  be  completed 

in  a  week." 

On  the  22nd  of  November,  the  defendant  gave  notice  that  he 

declined  to  purchase  the  bond ;  and  on  the  following  day  the 

plaintiffs  wrote  to  him  as  follows : 

*'  Sir, — In  reply  to  your  letter  of  the  20th  instant,  containing  an 
offer  of  2102.  for  a  600Z.  Westminster  Improvement  Bond,  onr 
Mr.  Clark  called  upon  you  to  give  you  notice  that  we  accepted  your 
offer.  Tou  subsequently  called  here,  and  asked  what  time  we  would 
give  you  to  complete,  and  I  said  a  week.  If  yon  do  not  complete 
the  contract  within  one  week,  that  is,  by  the  27th,  we  shall  place 
the  matter  in  the  hands  of  our  solicitors.*' 

The  defendant  still  refusing  to  complete  the  purchase,  the  plaintiffs 
again  offered  the  bond  for  sale,  and,  having  re-sold  it  for  200^., 
brought  this  action  against  the  defendant  to  recover  the  difference 
between  that  sum  and  the  price  he  had  agreed  to  give  for  it. 
[  148  1  The  bond,  it  appeared,  was  in  the  form  given  in  Sched.  B. 

annexed  to  the  16  &  17  Vict,  clxxvi.,  an  ordinary  money  bond,  but 
containing,  amongst  others,  the  following  provisos :  "  Provided 
always,  that  the  lands,  tenements,  property,  and  effects  of  the  said 
Commissioners  acquired  or  to  be  acquired  under  or  for  the  purposes 
of  the  said  Acts,  or  any  of  them,  shall  alone  be  answerable  to  pay 
and  satisfy  the  principal  sum  and  interest  secured  by  the  above- 
written  bond ;  and  that  no  Commissioner  or  other  person  shall  in 
any  case  be  personally  liable  to  pay  the  same  principal  and  interest, 
or  any  part  thereof :  Provided  also,  that  the  above- written  bond  is 
granted  by  the  said  Commissioners  to  the  intent  that  it  may  be 
entitled  to  the  benefit  of  an  indenture  of  mortgage  dated  the  26th 
of  May,  1852,  executed  by  the  said  Commissioners  under  the  authority 
of  the  above-mentioned  Acts,  and  may  be  subject  to  the  powers  and 
provisions  of  an  indenture  of  settlement  of  the  same  date,  referred 
to  in  the  said  indenture  of  mortgage,"  &c. 

On  the  part  of  the  defendant,  it  was  objected,  that,  upon  the 
construction  of  the  Westminster  Improvement  Acts, — and  particu- 
larly the  87th  section  of  the  8  &  9  Vict.  c.  clxxviii.,  the  49th  section 
of  the  10  &  11  Vict.  c.  cxxxL,  the  18th  section  of  the  13  &.14  Vict 
c.  cii.,  and  the  64th  and  75th  sections  of  the  16  &  17  Vict.  c.  clxxvi.,— 
the  contract  in  respect  of  the  alleged  breach  of  which  this  action 
was  brought,  was  a  contract  ''for  or  concerning  an  interest  in 
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land/'  within  the  4th  section  of  the  Statute  of  Frauds,  29  Gar.  II.  c.  S,       Toppiv 
and  therefore  could  not  be  enforced  for  want  of  writing.  Lomas. 

For  the  plaintiffs,  it  was  insisted,  that  the  bond  gave  the  holder 
no  interest  in  or  concerning  land,  so  as  to  require  the  contract  to 
be  in  writing ;  and  that,  if  any  writing  were  necessary,  the  corre- 
spondence between  the  parties,  with  the  words  written  by  the 
plaintiffs  on  the  defendant's  letter  in  his  presence,  constituted  a 
sufficient  *contract  in  writing  to  satisfy  the  Statute  of  Frauds.  [  ♦us  ] 

His  Lordship,  after  intimating  a  pretty  strong  opinion,  that,  by 
the  terms  of  these  bonds,  the  obligee  acquired  an  interest  in  the 
land,  directed  a  nonsuit  to  be  entered ;  but  he  reserved  the  plaintiffs 
leave  to  move  to  enter  a  verdict  for  10/.,  if  the  Court  should 
entertain  a  contrary  opinion. 

Bylesy  Serjt.,  moved  accordingly  : 

By  the  8rd  section  of  the  first  Westminster  Improvement  Act, 
8  &  9  Vict.  c.  clxxviii.,  certain  persons  were  incorporated  by  the 
name  of  "The  Westminster  Improvement  Commissioners,"  who 
were  thereby  impowered  ''to  purchase  and  hold  lands  for  the 
purposes  of  the  undertaking  thereby  authorised,  within  the  district 
therein  mentioned,  and  subject  to  the  restrictions  therein  con- 
tained." The  87th  section  enacts,  '^  that  it  shall  be  lawful  for  the 
Commissioners  from  time  to  time  to  borrow  at  interest  any  sum  of 
money  which  they  shall  judge  necessary  for  the  purposes  of  this 
Act ;  and,  for  securing  the  re-payment  of  the  moneys  so  borrowed, 
with  interest,  the  Commissioners,  or  any  three  of  them,  may  mort- 
gage the  lands  or  funds  acquired  or  to  be  acquired  by  them  by  virtue 
of  this  Act,  or  any  part  thereof,  to  the  person  who  shall  advance  or 
lend  such  money,  or  his  trustee,  as  a  security  for  the  re-payment  of  the 
money  so  to  be  borrowed,  together  with  interest  for  the  same,^-or 
may  secure  the  same  by  bond  duly  stamped."  That  Act  gives,  in 
the  schedule,  a  form  of  mortgage.  The  49th  section  of  the  next  Act, 
10  &  11  Vict.  c.  cxxzi.,  enacts  ''  that  it  shall  and  may  be  lawful  for 
the  said  Commissioners,  after  such  certificate  of  expenditure  as  to 
the  said  sum  of  125,000/.  as  aforesaid  shall  have  been  obtained, 
from  time  to  time  to  borrow  at  interest  any  sum  of  money  which 
they  shall  judge  necessary  for  the  purposes  of  the  said  Improvement 
Act  or  this  Act,  on  mortgage  of  the  moneys  to  be  ♦received  out  of  [  •150] 
such  rate  or  rates  as  aforesaid,  or  any  part  or  parts  thereof,  and 
that  the  powers  and  provisos  in  the  said  Improvement  Act  con- 
tained relative  to  the  borrowing  of  money  on  mortgage  of  the  lands 
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ToppiN  and  funds  in  the  said  Act  mentioned  or  referred  to,  and  the  re-pay- 
liOMAs.  naent  of  such  moneys,  and  the  assignment  and  registration  of  such 
mortgages  or  the  transfers  thereof,  and  the  payment  and  reduction 
of  interest  thereon,  shall  be  applicable  to  the  mortgages  by  the  said 
Improvement  Act  authorised  to  be  made,  in  like  manner  to  all 
intents  and  purposes  as  if  the  same  were  now  repeated,  with  the 
necessary  alterations  only."  The  60th  section  provides  that  the 
bonds  shall  be  in  the  form  given  in  Schedule  A. ;  and  that  form 
does  not  contain  the  proviso  which  creates  the  present  difficulty, 
but  only  the  first  proviso.  So  far,  therefore,  these  bonds  are  not  a 
charge  upon  the  land.  Then  comes  the  18  &  14  Yict.  c.  cii.,  the 
20th  and  21st  sections  of  which  only  are  material.  The  20th 
section  recites,  that,  "  whereas  by  the  said  '  Westminster  Improve- 
ment Act,  1845,'  it  was  enacted  that  it  should  be  lawful  for  the 
Commissioners  from  time  to  time  to  borrow  at  interest  any  sum  of 
money  which  they  should  judge  necessary  for  the  purposes  of  that 
Act ;  and,  for  securing  the  re-payment  of  the  moneys  so  borrowed, 
with  interest,  the  Commissioners,  or  any  three  of  them,  might 
mortgage  the  lands  or  funds  acquired  or  to  be  acquired  by  virtue  of 
that  Act,  or  any  part  thereof,  to  the  person  who  should  advance  or 
lend  such  money,  or  his  trustee,  as  a  security  for  the  re-payment  of 
the  moneys  so  to  be  borrowed,  together  with  interest  for  the  same, 
or  might  secure  the  same  by  bond  duly  stamped  :  And  whereas  by 
the  said  '  Westminster  Improvement  Act,  1847,'  power  is  given  to 
the  said  Commissioners  to  borrow  money  at  interest,  subject  to  the 
condition  therein  contained,  on  mortgage  of  the  moneys  to  be 
received  out  of  certain  rates  therein  mentioned,** — enacts,  "that,  in 
[  *151  ]  all  cases  in  which  the  ♦said  Commissioners  shall  borrow  any  money 
or  moneys  on  the  security  of  any  mortgage  or  bond,  under  the 
powers  and  provisions  of  the  said  Improvement  Acts  or  either  of 
them,  or  of  this  Act,  it  shall  be  lawful  for  the  said  Commissioners  to 
secure  the  payment  of  the  money  or  moneys  so  borrowed  as  afore- 
said, with  interest,  to  the  person  or  persons  lending  or  advancing 
the  same,  by  a  bond  or  bonds  under  the  common  seal  of  the  Com- 
missioners, in  addition  to  such  mortgage,  or  by  a  mortgage  in 
addition  to  such  bond.*'  And  the  21st  section  enacts  ''  that  nothing 
therein  contained  should  authorise  the  Westminster  Improvement 
Commissioners  to  secure  by  a  mortgage  of  or  charge  upon  the 
moneys  by  the  said  *  Westminster  Improvement  Act,  1847,'  autho- 
rised to  be  paid  to  them  in  respect  of  the  increased  rates  therein 
mentioned,  any  sum  or  sums  of  money  raised  or  borrowed  by,  or 
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advanced  to,  or  due  from,  the  said  CommisBioners  previously  to  the  Toppin 
16th  of  November,  1849,  or  any  part  of  such  sum  or  sums  respec-  lom'as. 
tively,  or  the  interest  thereof,  or  of  any  part  thereof,  respectively,  or 
shall  be  construed  to  confirm  or  to  authorise  the  said  Westminster 
Improvement  Commissioners  to  confirm  any  such  mortgage  or 
charge  already  made."  That  Act,  therefore,  gives  the  bond-holders 
no  real  security,  unless  they  have  a  mortgage  in  addition  to  the 
bond.  The  64th  section  of  the  16  &  17  Vict.  c.  dxxvi.,  enacts  "  that 
it  shall  be  lawful  for  the  said  Commissioners  from  time  to  time  to 
borrow  and  take  up  at  interest  such  sum  or  sums  of  money  as  they 
shall  judge  necessary  for  the  purposes  of  this  Act ;  and  the  powers 
and  provisions  in  the  Westminster  Improvement  Acts,  1845,  1847, 
and  1850,  and  the  Acts  incorporated  therewith,  contained,  relative 
to  the  borrowing  of  money  on  mortgage  or  bond,  and  the  re-payment 
of  such  moneys,  and  the  assignment  and  registration  of  such 
mortgages  and  bonds,  or  the  transfers  thereof,  and  as  to  the 
interest  of  such  moneys,  shall  be  *applicable  to  the  mortgages  and  [  *162  ] 
bonds  by  this  Act  authorised  to  be  made,  in  like  manner,  to  all 
intents  and  purposes,  as  if  the  same  were  repeated  in  this  Act,  with 
the  necessary  alterations  only  ;  and  that  any  bond  to  be  given  by 
the  said  Commissioners  as  a  security  for  moneys,  under  the  powers 
for  that  purpose  contained  in  the  said  Improvement  Acts  respectively, 
and  in  this  Act,  may  be  according  to  the  form  in  the  Schedule  B.  to 
this  Act,  or  to  the  like  effect,  and  shall  be  under  the  common  seal 
of  the  said  Commissioners."  The  form  given  in  the  schedule 
contains  the  proviso  which  gives  rise  to  this  question.  The  75th 
section, — reciting,  that,  "Whereas,  pursuant  to  a  power  in  that 
behalf  contained  in  '  The  Westminster  Improvement  Act,  1850,'  the 
Commissioners  have' executed  an  indenture,  dated  the  26th  of  May, 
1852,  for  securing  the  performance  of  the  condition  of  bonds  granted 
pursuant  to  a  certain  deed  of  settlement  of  even  date  therewith,  and 
therein  referred  to :  And  whereas  the  said  indenture  of  mortgage 
affords  an  improved  security  to  persons  lending  money  to  the  said 
Commissioners,  and  the  powers  and  provisions  contained  therein, 
and  in  the  said  deed  of  settlement,  will  promote  the  advantageous 
letting  of  the  land  of  the  said  Commissioners,  and  will  facilitate  the 
completion  of  the  undertaking,"  enacts, — "  that  all  and  every  the 
powers,  provisions,  and  agreements  contained  in  the  said  deed  of 
settlement  and  indenture  of  mortgage  bearing  date  respectively  the 
26th  of  May,  1852,  except  as  hereinafter  provided,  shall  be  and  are 
hereby  confirmed.     The  bond  in  question  is  a  money  bond.     It 
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ToppiN       does  not  become  a  contract  for  an  interest  in  or  concerning  land, 

LoMAs.  merely  because  incidentally  the  obligee  in  a  certain  event  may 
acquire  a  right  of  coming  upon  the  land. .  A  judgment-debt  may  be 
assigned  by  parol,  and  that  too  may  incidentally  become  a  charge 
upon  the  land.    So  of  a  warrant  of  attorney.    A  question  some- 

[  *153  ]       what  similar  to  this  *arose  in  Watson  v.  Spratlep  (i).    By  indenture 
Ellis  granted  to  York,  his  executors,  administrators,  co-adventurers, 
and  assigns,  full  licence,  power,  and  authority  to  dig,  work,  mine, 
and  search  for  ore,  minerals,  and  metals  in  and  throughout  certain 
limits,  and  the  same  to  carry  away  and  dispose  of  to  their  own  use, 
for  twenty-one  years.    The  adventure  was  a  Joint-stock  Company 
conducted  on  the  cost-book  principle.    York  was  purser  of  the 
mine,  which  was  purchased  with  money  raised  by  calls  on  the 
shareholders.    The  mode  of  transferring  shares,  was,  by  a  certificate 
of  the  sale,  addressed  by  the  vendor  to  the  purser,  and  countersigned 
with  an  acceptance  of  the  shares  by  the  vendee ;  on  the  receipt  of 
which  certificate,  the  purser  substituted  the  name  of  the  latter  in 
the  cost-book  for  that  of  the  vendor.    Sometimes  the  shareholders 
signed  off  their  names  in  the  cost-book ;  in  which  case  they  ceased 
to  be  shareholders,  and  there  was  paid  to  them  the  value  of  their 
shares,  estimated  with  reference  to  the  machinery  and  ore,  but  not 
the  mine.    It  was  held  by  Martin,  B.,  and  Platt,  B.,  that  shares  in 
this  Company  were  not  an  interest  in  land  within  the  4th  section  of 
the  Statute  of  Frauds:  and  by  Parke,  B.,  and  Alderson,  B.,  that 
it  was  a  question  of  fact  for  the  jury,  whether,  under  the  above 
circumstances,  the  purser  held  the  mine  and  machinery  in  trust  to 
employ  the  machinery  in  working  the  mine  and  making  a  profit  of 
it  for  the  benefit  of  the  co-adventurers,  who  were  to  share  the 
profits  only,  in  which  case  the  shares  might  be  bargained  for  and 
transferred  by  parol ;  or  whether  the  mine  in  trust  for  himself  and 
his  co-adventurers,  present  and   future,   in  proportion  to  their 
number  of  shares ;  and  if  so,  there  was  a  direct  trust  in  the  realty, 
and  consequently  neither  a  bargain  for,  nor  a  transfer  of,  a  share 
in  such  a  trust  could  be  made  without  a  note  in  writing. 

[  *154  ]  But,  supposing  this  bond  does  confer  upon  the  holder  *an  interest 

in  the  land  within  the  meaning  of  the  Statute  of  Frauds,  the 
question  is,  whether  there  was  not  a  complete  acceptance  of  the 
defendant's  offer.  By  the  advertisement,  the  plaintiffs  offer  the 
bond  for  2202.  The  defendant  proposes  to'  give  2102.,  the  purchase 
to  be  completed  of  course  within  a  reasonable  time.    The  plaintiffs 

(1)  10  Ex.  222. 
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agree  to  accept  the  210Z.,  but  propose  that  the  contract  shall  be  Toppin 
completed  within  a  week,  and  they  wrote  down  on  the  letter  lomas. 
containing  the  defendant's  offer,  in  the  defendant's  presence,  these 
words,  "  to  be  completed  in  a  week."  No  time  having  been  speci- 
fically agreed  upon,  it  would  be  understood  that  the  time  for  comple- 
tion would  be  such  reasonable  time  as  the  law  would  imply  ;  and  the 
question  is  whether  that  is  not  satisfied  by  a  week.  It  is  merely 
defining  what  the  law  has  already  settled  to  be  a  reasonable  time. 

Jkbvib,  Gh.  J. : 

The  plaintiffs  asked  2202.  for  the  bond  :  that  was  refused.  The 
defendant  then  offered  2102.,  saying  nothing  as  to  the  time  for 
completing  the  contract :  that  was  not  accepted  by  the  plaintiffs. 
Then  the  plaintiffs  asked  2102.  with  a  condition  that  the  purchase 
should  be  completed  in  a  week :  to  this  the  defendant  refused  to 
accede.    You  can  only  have  a  rule  on  the  first  point. 

A  rule  nisi  having  been  granted  accordingly, 

Montagu  Chambers  and  Lush  now  showed  cause : 

The  question  is,  whether  a  contract  for  the  sale  of  one  of  these 
Westminster  Improvement  bonds,  is  a  contract  for  the  sale  of  an 
interest  in  or  concerning  lands,  within  the  4th  section  of  the  Statute 
of  Frauds.  The  instrument  itself  clearly  confers  upon  the  obligee 
an  interest  in  land,  either  legally  or  equitably.  The  last  proviso  in 
the  condition  refers  to  the  mortgage  mentioned  in  the  75th  section 
of  the  16  &  17  Vict.  c.  clxxvi.,  as  having  been  *executed  by  the  [  •iss  ] 
Commissioners  pursuant  to  the  18th  section  of  the  18  &  14  Vict. 
c.  cii.  Now,  the  18th  section  enacts  "  that  it  shall  be  lawful  for  the 
said  Westminster  Improvement  Commissioners  to  secure  the  re-pay- 
ment of  any  sum  or  sums  of  money  which  they  now  owe,  or  may 
hereafter  borrow,  and  the  interest  thereof,  by  mortgage  of  all  or  any 
part  or  parts  of  the  lands,  hereditaments,  or  funds  acquired  or  to  be 
acquired  by  them  by  virtue  of  the  said  Acts  of  1845  and  1847,  and 
this  Act,  or  any  of  them,  and  to  convey  the  lands  or  hereditaments 
intended  to  be  mortgaged,  and  the  fee-simple  and  inheritance 
thereof,  to  the  persons  to  whom  such  sum  or  sums  may  be  due,  or 
who  may  hereafter  lend  the  same,  as  the  case  may  be,  or  to  a  trustee 
for  them,  as  a  security  for  the  sum  or  sums  so  due  or  lent,  as  the 
case  may  be,  and  the  interest  thereof ;  and  every  such  mortgage 
may  contain  such  covenants  by  the  said  Commissioners,  and  such 
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ToppiN  other  provifiions  as  may  be  respectively  agreed  upon,  for  the  payment 
LoM AS.  ^^  ^^®  ^^^  intended  to  be  secured  by  any  saoh  mortgage,  by  instal- 
ments or  otherwise,  and  the  interest  thereof,  and  for  reducing  the 
rate  of  interest  reserved  on  payment  thereof  within  such  period  after 
the  time  appointed  for  payment  as  may  be  in  that  behalf  agreed 
upon ;  and  also  a  power  of  sale,  upon  such  terms  as  may  be  agreed 
upon,  of  the  lands,  hereditaments,  or  funds  comprised  in  such 
mortgage,  or  any  part  or  parts  thereof,  absolutely,  free  from  all 
equity  of  redemption;  and  also  such  other  provisions  as  may  be 
agreed  upon."  Thus,  there  is  a  general  mortgage  in  favour  of  all 
the  bond-holders,  placing  each  even  in  a  better  position  than  that  of 
an  equitable  mortgagee. 

(Maulb,  J. :  The  deed  would  enure  as  a  legal  mortgage  as  between 
the  Commissioners  and  the  original  bond-holders.  We  have  not  the 
mortgage  deed  before  us.  It  may  be  that  it  confers  on  the  cestui 
que  trusts  no  interest  in  the  land.  It  may  amount  to  no  more 
[  *156  ]  than  a  ^charge  on  the  land,  like  a  judgment  or  a  warrant  of  attorney 
under  the  1  &  2  Vict.  c.  110,  s.  14.) 

It  is  impossible  to  read  the  proviso  in  the  bond  without  seeing  that 
it  is  something  more  than  a  charge  upon  the  land, — a  conveyance 
of  the  land  itself.  Besides,  the  thing  which  the  plaintifiis  by  their 
advertisement  profess  to  sell  is  a  thing  the  debt  mentioned  wherein 
is  "  secured  upon  freehold  property." 

(Maulb,  J. :  That  is  not  very  material.) 

Byles,  Serjt.,  and  Day,  in  support  of  the  rule : 

But  for  the  last  proviso,  this  clearly  is  nothing  more  than  a 
common  money  bond.  A  contract  is  not  within  the  4th  section  of 
the  Statute  of  Frauds,  because  incidentally  it  may  carry  with  it  a 
real  security.  Take  the  case  of  a  judgment,  a  warrant  of  attorney, 
a  simple  contract,  or  any  other  chose  in  action, — ^all  these  may  be 
assigned  (equitably)  without  writing,  and  yet  all  may  ultimately 
become  charges  on  land.  A  man  who  has  an  elegit  already  executed 
has  an  interest  in  land. 

(Maulb,  J. :  No  doubt.) 

Gould  he  not  assign  it  by  parol  ? 

(Maulb,  J. :  No.) 
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The  Question  is,  whether  the  plaintiffs  might  not  have  satisfied  this      Toppin 
contract  without  conveying  to  the  purchaser  an  interest  in  land.  lomas. 

(Maulb,  J. :  Do  you  admit,  that,  by  virtue  of  the  mortgage 
executed  by  the  Commissioners  in  pursuance  of  the  18th  section  of 
the  13  &  14  Vict.  c.  cii.,  the  obligee  had  an  interest  in  the  land?) 

That  must  be  admitted. 

(Maulb,  J. :  He  sells  it,  and  another  buys  it :  does  he  not  contract 
for  the  sale  of  an  interest  in  land  ?) 

Not  necessarily.  The  '*  benefit  of  the  indenture  of  mortgage  "  may 
be  satisfied  by  the  personal  covenants  or  provisos  therein.  The 
principal  object  of  the  contract  was,  the  purchase  of  the  bond, 
without  reference  to  any  real  security.  In  Donellan  v.  Read  (l),  a 
landlord  who  had  demised  premises  for  a  term  of  years  at  501.  a 
year,  agreed  with  his  tenant  to  lay  out  502.  in  making  certain 
improvements  upon  them,  the  tenant  ^undertaking  to  pay  him  an  [  *157  ] 
increased  rent  of  51,  a  year  during  the  remainder  of  the  term  (of 
which  several  years  were  unexpired),  to  commence  from  the  quarter 
preceding  the  completion  of  the  work :  and  it  was  held,  that  the 
landlord,  having  done  the  work,  might  recover  arrears  of  the  51.  a 
year  against  the  tenant,  though  the  agreement  had  not  been  signed 
by  either  party  ;  for  that  it  was  not  a  contract  for  an  interest  in  or 
concerning  lands  within  the  Statute  of  Frauds.  Littlbdalb,  J., 
in  giving  judgment,  says, — "The  most  favourable  words  for  the 
defendant  are,  that  it  is  a  contract  for  an  '  interest  in  or  concerning 
land.'  But  no  additional  interest  in  the  land  is  given  to  the 
defendant  by  this  contract ;  for,  his  interest  is  the  same  as  before ; 
it  is  only  that  there  are  bricks  and  other  materials  removed  from 
the  house,  and  some  others  substituted  in  their  room,"  The  Courts 
will  always  separate  the  principal  object  the  parties  have  in  view 
from  that  which  is  merely  accessory ;  as  in  the  case  of  a  mortgage 
given  as  collateral  security  for  a  loan  upon  a  note  or  bill :  Doe  d. 
Haughton  v.  King  (2).  It  is  upon  this  principle  that  the  contract  of 
a  factor  who  acts  under  a  del  credere  commission  is  held  not  to  be  a 
contract  to  answer  for  the  debt,  default,  or  miscarriage  of  another, 
within  the  4th  section  of  the  Statute  of  Frauds:  Coutwner  v. 
Hastie  (3),  In  giving  the  judgment  of  the  Court  there,  Parkb,  B., 
after  disposing  of  some  of  the  points,  says, — ''  The  only  remaining 

(1)  37  E.  E.  688  (3  B.  &  Ad.  899).  (3)  91  E.  B.  379  (8  Ex.  40). 

(2)  UM.  &W.  333. 
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Toi^piK  point,  18,  whether  the  defendants  are  responsible  by  reason  of  their 
Loif  AS.  charging  a  del  credere  commission,  though  they  have  not  guaranteed 
by  writing  signed  by  themselves.  We  think  they  are.  Doubtless, 
if  they  had  for  a  per-centage  guaranteed  the  debt  owing,  or  per- 
formance  of  the  contract  by  the  vendee,  being  totally  unconnected 
with  the  sale,  they  would  not  be  liable  without  a  note  in  writing 
signed  by  them :  but,  being  the  agents  to  negotiate  the  sate,  the 
[  *158  J  commission  is  *paid  in  consideration  of  their  taking  greater  care  in 
sales  to  their  customers,  and  precluding  all  question  whether  the 
loss  arose  from  negligence  or  not,  and  also  for  assuming  a  greater 
share  of  responsibility  than  ordinary  agents,  namely,  responsibility 
for  the  solvency  and  performance  of  their  contracts  by  their  vendees. 
This  is  the  main  object  of  the  reward  being  given  to  them ;  and, 
though  it  may  terminate  in  a  liability  to  pay  the  debt  of  another, 
that  is  not  the  immediate  object  for  which  the  consideration  is 
given  :  and  the  case  resembles  in  this  respect  those  of  Williama  v. 
Leper  (1),  and  Castling  v.  Aubert  (2).  We  entirely  adopt  the  reason- 
ing of  an  American  Judge  (Mr.  Justice  Cowek),  in  a  very  able 
judgment  on  this  very  point,  in  Wolf  v.  Koppel "  (a). 

(GBBSSWEUi,  J. :  That  was  an  action  for  a  breach  of  the  defendant's 
duty  as  broker,  not  for  non-performance  of  a  contract.) 

In  WcUson  v.  Spratley  (4),  it  was  held  that  an  agreement  for  the  sale 
of  shares  in  a  Mining  Company  managed  on  the  cost- book  principle, 
is  not  a  contract  for  the  sale  of  an  interest  in  or  concerning  land. 
Aldbbson,  B.,  says:  "The  principle  is  perfectly  clear.  If  each 
shareholder  in  the  mine  has  a  joint  interest  in  the  land  itself^  that 
interest  cannot  pass  except  by  the  mode  prescribed  by  the  4th 
section  of  the  Statute  of  Frauds.  But  if,  on  the  other  hand,  each 
shareholder  has  merely  a  right  to  a  divisible  proportion  of  the 
profits  of  the  adventure,  and  no  interest  in  the  land,  then  the  case 
is  not  within  that  enactment.  This  principle  was  well  considered 
in  the  judgment  of  this  Court  in  Bligh  v.  Brent  (6).  There  it  was 
pointed  out,  that,  where  the  land  is  vested  in  the  shareholders,  and 
the  corporation  has  only  the  management  of  it,  as  in  the  case  of 
the  New  River  Company, — Townsend  v.  -4«/i(6), — each  individual 
shareholder  has  a  definite  portion  of  the  land,  for  which  he  could 

(1)  3  Burr.  1806.  (4)  10  Ex.  222. 

(2)  2  East,  325.  (5)  47  B.  B.  420  (2  Y.  &  C.  294). 

(3)  5  HiU,  N.  T.  Bep.  (American)  (6)  3  Atk.  336. 
458. 
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maintain  ejectment ;  *but,  where,  as  in  the  case  of  Bligh  v.  Brent,      Toppin 
the  joint-stock  money  is  intrusted  to  a  corporation,  who  have  the      lom'as. 
management  of  it,  and  the  surplus  profits  alone  are  divisible  among       [  *16^  1 
the  individual  corporators,  there  the  land  is  only  the  instrument 
whereby  the  joint-stock  money  is  made  to  produce  a  profit."     In 
the  present  case,  it  does  not  appear  what  kind  of  a  mortgage  this  is. 

Maule,  J. :  The  18th  section  of  the  13  &  14  Yict.  c.  cii.,  shows 
that  it  is  a  conveyance  of  the  fee-simple  to  the  trustee.) 

Maule,  J. : 

There  can  be  no  doubt  whatever  that  the  contract  in  this  case 
was  a  contract  for  the  sale  of  an  interest  in  or  concerning  land,  within 
the  meaning  of  the  4th  section  of  the  Statute  of  Frauds.  The  Com- 
missioners are  impowered  by  the  18th  section  of  the  13  &  14  Yict. 
c.  cii., "  to  secure  the  re-payment  of  any  sum  or  sums  of  money  which 
they  now  owe,  or  may  hereafter  borrow,  and  the  interest  thereof, 
by  mortgage  of  all  or  any  part  or  parts  of  the  lands,  hereditaments, 
or  funds  acquired  or  to  be  acquired  by  them  by  virtue  of  the  two 
former  Acts  of  1845  and  1847,  and  this  Act,  or  any  of  them,  and  the 
fee- simple  and  inheritance  thereof,  to  the  persons  to  whom  such 
sum  or  sums  may  be  due,  or  who  may  hereafter  lend  the  same,  as 
the  case  may  be,  or  to  a  trustee  for  them,  as  a  security  for  the  sum 
or  sums  so  due  or  lent,  as  the  case  may  be,  and  the  interest 
thereof."  And  the  section  goes  on  to  provide  what  covenants  and 
provisions  the  deed  shall  contain, — amongst  others,  "  a  power  of 
sale,  upon  such  terms  as  may  be  agreed  upon,  of  the  lands,  here- 
ditaments, or  funds  comprised  in  such  mortgage,  or  any  part  or 
parts  thereof,  absolutely,  free  from  all  equity  of  redemption,"  &c. 
That  is  the  power  which  the  Commissioners  have  in  that  respect. 
By  the  75th  section  of  the  16  &  17  Vict.  c.  clxxvi.,  it  is  recited,  that, 
'*  pursuant  to  a  power  in  that  behalf  contained  in  **  The  West-  [  ♦160  ] 
minster  Improvement  Act,  1850,*  the  Commissioners  have  executed 
an  indenture,  dated  the  26th  of  May,  1852,  for  securing  the  per- 
formance of  the  condition  of  bonds  granted  pursuant  to  a  certain 
deed  of  settlement  of  even  date  therewith,  and  therein  referred  to ; " 
and  that  *'the  said  indenture  of  mortgage  affords  an  improved 
security  to  persons  lending  money  to  the  Commissioners."  That 
being  so,  the  plaintiffs  contract  to  sell  to  the  defendant  a  bond 
granted  by  the  Commissioners  in  the  form  prescribed  by  the  last- 
mentioned  Act,  the  condition  of  which  contains,  amongst  others, 

48—2 
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ToppiN  the  following  proviso, — **  Provided  that  the  above-written  bond  is 
LoMAs.  granted  by  the  said  Commissioners,  to  the  intent  that  it  may  be 
entitled  to  the  benefit  of  an  indenture  of  mortgage  dated  the 
26th  of  May,  1852,  executed  by  the  said  Commissioners,  under  the 
authority  of  the  alx)ve-mentioned  Acts,  and  may  be  subject  to  the 
powers  and  provisions  of  an  indenture  of  settlement  of  the  same 
date,  referred  to  in  the  said  indenture  of  mortgage."  The  obligee 
under  such  a  bond  stands  in  the  position  of  a  mortgagee,  either 
directly  or  through  the  trustee ;  and  in  either  case  he  has  an  interest 
in  the  land.  When  he  agrees  to  sell  his  bond,  he  agrees  to  sell  all 
his  rights  and  remedies  upon  and  incident  thereto:  the  seller  intends 
to  sell,  and  the  buyer  to  buy,  the  whole  benefit  of  that  bond.  A  part 
of  that  benefit  is,  the  security  of  the  land  upon  which  it  is  charged. 
I  cannot  entertain  the  smallest  doubt  that  this  is  a  contract  for  the 
sale  of  an  interest  in  land.  It  is  suggested  that  the  words  "  indenture 
of  mortgage  "  may  be  satisfied  by  some  security  short  of  a  convey- 
ance of  an  interest  in  land.  But,  according  to  the  18th  section  of 
the  18  &  14  Yict.  c.  cii.,  the  mortgage  referred  to  here  must  be  a 
conveyance  of  the  freehold  interest  in  the  land.  That  is  the 
ordinary  meaning  of  the  term  mortgage,  and  that  I  think  is  the 
[  ♦161  ]  sense  we  must  give  to  it  here.  Watson  v.  ^Spratley  clearly  is  no 
authority  to  show  that  this  is  not  a  contract  for  an  interest  in  land  : 
all  that  it  shows,  is,  that  another  section  of  the  Statute  of  Frauds 
has  received  a  construction  which  would  strike  one  as  being 
contrary  to  the  natural  meaning  of  the  words  used.  The  plaintiffs 
here  agree  to  sell  the  defendant  a  debt  secured  by  bond.  Looking 
at  the  bond,  we  find  it  is  secured  by  a  mortgage  of  certain  land. 
No  doubt,  all  the  rights  secured  by  the  bond  and  the  mortgage  were 
intended  to  pass  by  the  sale.  It  was  clearly,  therefore,  a  contract 
for  the  sale  of  an  interest  in  or  concerning  land,  within  the 
4th  section  of  the  Statute  of  Frauds.  The  rule  must  therefore  be 
discharged. 

Cresswell,  J. : 

I  am  entirely  of  the  same  opinion.  By  the  sale  of  the  bond,  the 
plaintiffs  intended  to  part  with  the  debt  and  all  their  security  for 
the  debt.  The  bond  is  granted  under  the  statute  16  &  17  Vict 
c.  clxxvi.,  and  in  the  form  given  in  the  schedule  thereto.  It  cannot 
be  doubted  that  the  condition  intended  to  give  the  obligee  the  full 
benefit  of  the  mortgage  which  the  76th  section  recites  to  have  been 
executed  by  the  Commissioners  pursuant  to  the  power  vested  in  them 
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by  the  18th  Bection  of  the  preceding  Act,  13  &  14  Yict.  c.  cii.     The       Toppin 
holder  of  the  bond,  therefore,  has  clearly  an  interest  in  that  mortgage.       lomas. 
It  seems  to  me  to  be  quite  plain  that  the  case  falls  within  the 
4th  section  of  the  Statute  of  Frauds. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  bond  would  be  utterly  worthless, 
unless  the  benefit  of  the  mortgage  was  conveyed  along  with  it. 
The  contract  was  clearly  a  contract  for  the  sale  of  an  interest 
in  land. 

Jervis,  Ch.  J.,  concurred. 

litUe  discharged. 


DAVIES  V.  PKATT.  i865. 

(16  C.  B.  162.)  ^^' 

The  CouBT  refused  to  send  back  an  award  to  be  amended  (there  being  an 
eiTor  in  the  Christian  name  of  one  of  the  parties),  in  the  absence  of  a 
motion  to  impeach  the  award. 

[See  the  Arbitration  Act,  1889,  s.  7  (c),  and  see  S.  C,  'post,  p.  851  (160.  B.  586).] 


SANQUER  V.   The    LONDON   and   SOUTH-WESTERN        isss. 
RAILWAY    COMPANY.  ^^^• 

(16  0.  B.  163-177  ;  S.  0.  3  0.  L.  R.  811.)  [  1^3  ] 

The  plaintiff,  a  provision  merchant  at  Morlaix,  sent  314  casks  of  butter 
by  the  defendants'  railway,  marked  A.,  and  addressed  *'to  order,  at 
Brewer's  Quay.''  The  defendants,  concluding,  from  the  fact  of  their 
having  been  in  the  habit  of  carrying  butters  similarly  marked  consigned  to 
Messrs.  A.  and  A.,  factors,  in  London,  that  these  butters  were  intended  for 
them,  and  having  received  directions  from  A.  and  A.  to  send  all  butters 
coming  to  them  from  Morlaix  to  Hibernia  Whai-f,  delivered  ld4  of  the 
casks  at  that  place,  the  remaining  160  having  by  accident  got  to  Brewer's 
Quay. 

G.  &  Co.,  the  holders  of  the  bill  of  lading,  had  received  directions  not  to 
let  A.  and  A.  have  the  butters  unless  they  accepted  certain  drafts  at  sight, 
which  they  declined  tp  do ;  and,  when  0.  &  Co.  applied  to  the  defendants 
for  information  as  to  the  154  casks,  they  referred  them  to  A.  and  A.,  and  took 
no  further  notice  of  the  transaction. 

A.  and  A.  afterwards  sold  the  butters  at  the  fair  market  price  of  the  day, 
and  rendei'ed  account  sales  to  the  plaintiff ;  but,  before  the  money  was 
handed  over,  they  suspended  payment : 

Held,  that  the  defendants  were  liable  to  the  plaintiff  for  this  mis- 
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deliver}',  notwithstandiDg  he  had  so  far  adopted  the  actD  of  A.  and  A.  as  to 
endeavour  to  obtain  from  them  the  proceeds  of  the  sale;  and  that  the 
proper  measure  of  damages,  was^  the  net  amoiint  for  which  the  butters  had 
been  sold. 

This  was  an  action  brought  by  the  plaintiff,  a  provision-merchant 
at  Morlaix,  in  France,  against  the  London  and  South-Westem 
Railway  Company,  to  recover  the  value  of  certain  casks  of  batter 
received  by  them  to  be  carried  for  him  from  Southampton  to 
London,  and  through  the  negligence  of  their  servants  misdeUvered, 
and  thereby  lost  to  the  plaintiff. 

The  first  count  of  the  declaration  stated,  that,  the  defendants 
being  common  carriers  of  goods  for  hire,  the  plaintiff  delivered  to 
them,  and  they  received,  his  goods,  that  is  to  say,  three  hundred 
and  fourteen  casks  of  butter,  to  be  taken  care  of  and  safely  and 
securely  carried  by  the  defendants,  as  such  carriers,  from  South- 
ampton to  Brewer*s  Quay,  London,  and  to  be  there  safely  and 
securely  delivered  and  left  for  the  plaintiff,  for  hire  and  reward 
payable  by  the  plaintiff  to  the  defendants ;  that,  although  the  time 
for  so  doing  had  elapsed  before  this  suit,  the  defendants  did  not 
take  care  of  and  safely  and  securely  carry  and  deliver  the  said 
goods  as  aforesaid ;  that,  by  and  through  the  carelessness,  negligence, 
and  default  of  the  defendants,  a  great  part  thereof,  that  is  to  say, 
one  hundred  and  fifty-four  *of  the  said  casks  of  butter,  became  and 
were  and  are  wholly  lost  to  the  plaintiff ;  and  that  thereby  the 
plaintiff  also  lost  the  profits  which  he  would  otherwise  have  obtained 
from  the  sale  of  such  portion  of  the  said  goods,  and  had  also 
incurred  expenses  in  seeking  for  and  making  inquiries  concerning 
them,  and  in  endeavouring  to  regain  possession  of  them,  and  the 
hire  paid  by  the  plaintiff  for  their  carriage  had  become  lost. 

There  was  a  second  count  charging  that  the  defendants  converted 
to  their  own  use,  and  wrongfully  deprived  the  plaintiff  of  the  use 
and  possession  of  his  goods,  that  is  to  say,  one  hundred  and  fifty- 
four  casks  of  butter.     And  the  plaintiff  claimed  QOOL 

The  defendants  pleaded, — first  Not  guilty,— secondly,  to  the 
second  count,  that  the  goods  were  not  the  goods  of  the  plaintiff, 
as  alleged. 

The  following  plea  was  afterwards  added  under  the  authority  of  a 
Judge's  order : 

**  And  for  a  further  plea  the  defendants  say  that  they,  the  defen- 
dants, delivered  the  said  goods  to  certain  persons  carrying  on 
business  under  the  firm  and  style  of  Messrs.  Allen  and  Anderson, 
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with  the  assent  of  the  plaintiff,  and  the  plaintiff  accepted  such     Sanqueb 
delivery  in  performance  and  satisfaction  of  the  defendants'  engage-  The  London 
ment  and  duty  in  that  behalf,  and  of  the  defendants'  liability  in   ^j^^' 
respect  thereof."  Railway  Co. 

Upon  each  of  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  in  London 
after  the  last  Term.  The  facts  which  appeared  in  evidence  were  as 
follows : 

The  plaintiff,  a  provision  merchant  at  Morlaix,  had  been  in  the 
habit  of  making  consignments  of  butter  to  Allen  and  Anderson,  some- 
times as  purchasers,  sometimes  for  sale  on  his  account.  These 
consignments  were  usually  forwarded  to  Southampton,  and  thence 
to  London  by  the  London  and  South- Western  Railway ;  and  the 
*usual  mark  or  brand  on  the  casks,  when  intended  for  Allen  and  [  *166  ] 
Anderson,  was  the  letter  A.  On  the  arrival  of  the  goods  at  the 
terminus  in  London,  the  Bailway  Company  caused  them  to  be 
delivered  by  their  own  carriers  at  a  bonded  warehouse  selected  by 
the  consignees. 

A  correspondence  took  place  between  the  plaintiff  and  Allen  and 
Anderson  prior  to  the  shipment  of  the  butters  in  question,  of  which 
the  following  are  extracts : 

August  25th,  1854,  Allen  and  Anderson  to  plaintiff : 

"  We  have  received  your  letter  of  the  21st  instant,  accepting  our 
offer  of  62a.  for  the  500  firkins  of  butter.  They  are  arrived ;  but 
the  quality  is  not  so  good  as  your  neighbours'.  We  will  take 
500  more  at  60^.  on  board :  but  they  must  be  of  the  first 
quality." 

September  2nd,  1854,  plaintiff  to  Allen  and  Anderson  : 

*'  It  is  impossible  to  do  anything  in  butter  at  your  limit  of  608. 
Very  little  comes  to  market ;  and  this  keeps  the  price  firm.  As  the 
Enchantress  was  here,  rather  than  let  her  go  empty,  I  have  resolved 
to  do  244  barrels  for  you ;  and  you  will  find  inclosed  the  bill  of 
lading  and  invoice  at  62^.  per  50  kilos,  amounting  to  8882.  5a.,  for 
which  I  have  drawn  upon  you  at  sight,  in  favour  of  Ecuyer  &  Co." 

September  5th,  1854,  Allen  and  Anderson  to  plaintiff: 

"We  have  received  your  letter  of  the  2nd  instant,  with  invoice 
for  244  barrels,  at  62a. ;  but  it  is  not  possible  to  accept  them.  Our 
order  was  at  60a. ;  and  you  have  not  deducted  the  shillings  upon 
the  last  invoice.  Neither  can  we  accept  your  bill  for  8882.  5a.  If 
you  like,  we  will  sell  the  butter  for  your  account,  and  send  you  a 
bank-post  bill  for  the  amoimt." 
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8AKQUEB         September  5,  1854^  plaintiff  to  Allen  and  Anderson : 

The  London       *'  I  confirm  mine  of  the  2nd,  which  advised  shipment  of  244 

^WiItebn"   barrels  of  butter  by  the  Enchantress,  at  62«.  *There  is  nothing  to  be 

fiAiLWAT  Co.  done  under :  our  market  has  risen  again  to-day ;  and  at  62«.  there 

[  •166  ]       jg  jj^  profit ;  we  ought  to  get  69s.  now.     Still,  my  wish  to  continue 

to  do  business  with  you  has  led  me  to  offer  you  800  barrels  of 

butter,  invoiced  at  the  same  price,  and  on  the  same  conditions  as 

the  244  barrels  per  Enchantress.    Beply  at  once  if  you  take  them." 

September  7th,  1854,  plaintiff  to  Allen  and  Anderson  : 

''  I  confirm  my  letter  of  the  5th  instant.    Our  market  continuing 

to  rise  leads  me  to  imagine  that  you  will  accept  the  800  barrels 

which  I  offered  you  in  the  above  letter.    I  have  therefore  decided  to 

ship  814  barrels  best  butter  to  your  address  per  Hamburgh,  and 

inclose  you  herewith  invoice,  at  the  price  of  62«.,  amounting  to 

4922.  6s.  2d.,  which  I  draw  against  my  bill  at  sight  in  favour  of 

Goodchaux  «&  Go.    At  the  rate  we  pay  for  butter  now,  we  ought  to 

get  69s.,  to  leave  a  profit.     So  I  think  you  will  be  pleased  with  my 

two  shipments  :  but  if,  contrary  to  my  expectations,  you  could  not 

take  the  558  barrels  at  62s.,  please  to  take  up  my  bills,  and  sell  the 

goods  for  my  account." 

September  9th,  1854,  Allen  and  Anderson  to  plaintiff: 

"  We  have  received  your  letters  of  the  5th  and  7th  instant.     We 

cannot  accept  the  814  barrels  at  62s. ;  and  it  is  not  possible  for  us 

to  accept  your  bills  at  sight :  it  is  not  the  custom  here.    All  these 

butters  are  sold  at  two  months'  date ;  and,  in  future,  we  cannot 

accept  any  bills  at  less  than  thirty  days.     We  will  sell  these  558 

barrels  for  your  account,  and  we  will  send  you  a  bank-post  bill  for 

the  amount." 

September  9th,  1854,  plaintiff  to  Allen  and  Anderson  : 
"  I  am  surprised  that  you  do  not  accept  my  butter  at  62«., 
since  no  one  can  sell  now  under  68^.  Nothing  has  been  shipped 
by  the  Enchantress,  and  very  little  by  the  Hamburgh ;  so  I  expect 
ycu  will  have  made  up  your  mind  to  take  my  558  barrels  at  my 
[  *167  ]  price  of  62s.,  and  that,  if  *you  should  not  take  them  for  your  own 
account,  I  hope,  if  you  sell  them  on  mine,  you  will  render  me  an 
account  which  will  leave  the  same  price  at  least.*' 

The  314  casks  of  butter  mentioned  in  the  plaintiff's  letter  to 
Allen  and  Anderson  of  the  7th  of  September,  arrived  at  South- 
ampton on  the  9th,  consigned  to  "  order,"  and  were  on  the  same 
day  forwarded  to  London,  addressed  to  Brewer's  Quay  ;  but,  in  con- 
sequence of  their  having  some  time  before  received  an  intimation 
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from  Allen  and  Anderson  that  all  butters  received  for  them  from      sanqube 
Morlaix  via  Southampton  might  be  forwarded  to  Hibernia  Wharf,  the  London 
the  defendants'   servants,  conceiving  from  the  mark  that   these    ^^  ^t^bn  " 
butters  were  intended  for  Allen  and  Anderson,  caused  154  casks  to   Railway  Co. 
be  delivered  at  Hibernia  Wharf, — the  remainder  having  already  been 
delivered  at  Brewer's  Quay. 

Finding  that  Allen  and  Anderson  declined  to  accept  his  drafts,  the 
plaintiff  sent  the  bill  of  lading  and  invoice  of  the  814  casks  per  the 
Hamburgh  to  Messrs.  Goodchaux  &  Co.,  his  agents  in  London. 
Accordingly,  Messrs.  Goodchaux  &  Co.,  on  the  13th  of  September, 
addressed  the  defendants  as  follows  : 

"  We  have  bill  of  lading  for  314  casks  butter  marked  A.  t^* 
per  Hamburgh's  last  journey,  and  find  that  only  160  are  arrived  at 
Brewer's  Quay.    Could  you  explain  us  the  fact  ?  " 

To  this  Goodchaux  &  Co.,  on  the  18th,  received  the  following 
reply : 

"  Referring  to  your  favour  of  the  18th  instant,  relative  to  the 
314  firkins.  A.,  per  Hamburgh,  a  Morlaix  rid  Soton,  9th  instant, 
160  firkins  of  that  consignment  were  delivered  to  Brewer's  Quay, 
and  154  to  Hibernia  Wharf.  Thinking  some  error  had  been  com- 
mitted by  our  friends,  instructions  were  given  to  our  carman  to  call 
en  route  to  Hibernia  Wharf,  and  ascertain  if  the  butters  were 
intended  for  them,  they  having  always  had  *all  the  butters  of  this  [  ♦les  ] 
mark  from  Morlaix ;  and,  upon  their  representation,  they  were 
delivered  to  order  of  Allen  and  Anderson,  who  stated  to  my  col- 
lector that  they  are  prepared  to  render  an  account  of  sales  when 
called  on." 

On  the  19th  of  September,  1854,  Goodchaux  &  Co.  wrote  to 
Allen  and  Anderson,  as  follows  : 

"  Mr.  Cooper,  of  the  London  and  South-Western  Railway,  informs 
us,  that,  out  of  the  814  firkins  of  butter  ex  Hamburgh,  which  bill  of 
lading  we  hold  on  behalf  of  Mr.  Sanquer,  154  have  been  delivered 
to  you,  instead  of  being  delivered  for  us  at  Brewer's  Quay.  We 
then  beg  of  you  to  send  us  the  account  sales,  subject  to  the  approval 
of  the  shipper,  as  we  had  no  orders  to  dispose  of  these  goods  for 
the  present." 

To  this  Allen  and  Anderson  replied  on  the  20th : 

**  We  have  received  154  firkins  of  Charles  Sanquer's  butter  out 
of  a  lot  of  814,  and  which  we  have  orders  to  sell  for  his  account. 
They  are  not  yet  disposed  of ;  but,  when  sold,  we  shall  be  quite 
ready  to  hand  over  the  proceeds  to  M.  Sanquer's  order." 
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SANQUKE         On  the  22nd  of  September,  Goodchaux   &   Co.  wrote  to  the 
The  London  plaintm: 

^Westekn         '*  ^^  7^^^  3^^  casks,  Messrs.  Allen  and  Anderson  have  received 
Railway  Co.  f^Qjox  the  railway,  we  know  not  why,  154,  as  you  will  perceive  from 
the  accompanying  letter.    You  will  have  to  settle  about  them  with 
that  firm." 

On  the  22nd  of  September,  Allen  and  Anderson  wrote  to  the 
plaintiff,  advising  sales  of  85  firkins  at  748. ;  and  on  the  25th, 
the  plaintiff  wrote  to  them  as  follows  : 

''  In  my  letter  of  the  7th,  I  told  you,  that,  if  you  could  not  take 
my  558  barrels  on  your  own  account  at  the  price  of  62«.,  I  begged 
you  to  honour  my  draft,  and  to  sell  the  goods  for  my  account. 
Having  learnt  that  you  had  declined  to  honour  my  two  bills  of 
L  Meg  ]  ssQl.  5«.,  in  *favour  of  Ecuyer  &  Co.,  and  492Z.  6«.  2d.  in  favour  of 
Goodchaux  &  Co.,  I  then  ordered  the  holders  of  the  above-men- 
tioned bills  and  of  the  bills  of  lading,  to  sell  my  658  barrels  of 
butter  for  my  account.  So  I  do  not  understand  how  you  can  say 
you  have  any  butter  of  mine." 

On  the  25ih,  the  plaintiff  wrote  to  Goodchaux  &  Go.  as  follows : 

"  I  confirm  my  letter  of  the  28rd,  crossed  with  yours  of  the  22nd, 
just  to  hand,  and  of  which  the  contents  surprise  me  in  the  highest 
degree.  I  have  not  given  any  orders  to  Messrs.  Allen  and  Anderson 
to  sell  any  part  of  the  814  casks,  of  which  you  hold  the  bill  of  lading ; 
and  1  cannot  at  all  understand  the  deUvery  of  the  154  casks. 
Please,  therefore,  settle  this  business  with  Messrs.  Allen  and  Anderson, 
or  with  the  person  who  has  delivered  the  154  casks,  and  send  me 
the  account  of  the  814  casks  at  the  earliest ;  for,  there  must  be  no 
delay  in  the  sale,  for  fear  the  quality  may  deteriorate.  You  have 
already  had  the  bill  of  lading  a  long  time.  I  have  just  received 
from  Allen  and  Anderson  a  letter  which  does  not  mention  the  154 
barrels.     They  merely  tell  me  they  are  selling  at  74«." 

On  the  29tli  of  September,  Allen  and  Anderson  wrote  to  the 
plaintiff,  advising  liim  of  the  sale  of  the  154  barrels.  On  the  8th 
of  October,  the  plaintiff  wrote  to  them  as  follows : 

'*  1  am  in  possession  of  your  letters  of  the  22nd  and  29th  ult. 
(advising  sales),  and  now  beg  again,  in  conformity  with  what  I 
wrote  on  the  29th  ult.,  to  pay  to  Messrs.  Kraentsely  and  M6ville  the 
amount  of  my  bill  8832.  5^.,  and  to  settle  with  Goodchaux  &  Co.  for 
what  you  owe  them  for  the  154  barrels  which  you  received,  as  I 
have  debited  these  two  houses  with  the  amount  of  the  bills  upon 
you,  which  I  remitted  to  them." 
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On  the  28tli  of  September,  Goodchaux  &  Co.  wrote  to  the  plaintiflf,      Sanqueb 

*«^^"^^«^  TheS)ni>ok 

"  Allen  and  Anderson,  whom  we  have  seen  this  morning,  have    ^^  south- 
informed  us  of  the  sale  of  A.  154  firkins,  which  have  been  delivered  Railway  oo. 
to  them.    They  will  remit  you  the  amount  and  the  account-sales       ^  ^^^  ^ 
direct.     They  have  shown  us  a  letter  from  you,  in  virtue  of  which 
they  have  acted.    You  gave  them  orders  to  sell  at  the  best  price, 
for  your  account,  this  lot,  and  [another  dispatched  to  the  same 
account." 

In  answer  to  this,  the  plaintiflf,  on  the  8th  of  October,  wrote  to 
Goodchaux  &  Co.,  as  follows : 

"  As  to  what  you  tell  me  respecting  Messrs.  Allen  and  Anderson,  it 
is  very  true,  that,  by  my  letter  of  the  27th  ult.,  I  told  them,  that,  if 
they  could  not  accept  my  558  casks  at  my  invoice  price,  they  bad 
only  to  pay  my  drafts  and  sell  the  goods  for  mj  account ;  seeing 
that,  according  to  all  commercial  law  and  usage,  I  supposed  they 
could  not  have  received  the  goods  without  holding  the  bills  of  lading 
in  their  possession.  Since  it  is  otherwise,  I  recommend  you  to 
claim  from  Allen  and  Anderson  the  amount  of  the  butters  which  they 
have  received,  that  I  may  settle  with  you,  the  sole  holder  of  the  bills 
of  lading,  for  the  net  proceeds  of  the  314  casks.*' 

Allen  and  Anderson  stopped  payment  on  the  6th  of  October,  1854. 
The  freight  and  charges  on  the  814  casks  of  butter  were  paid  by 
Goodchaux  &  Co.,  who,  after  the  failure  of  Allen  and  Anderson,  as 
agents  for  the  plaintiff,  applied  to  the  defendants  for  27 IZ.  11«.  2d., 
the  amount  for  which  the  154  casks  had  been  sold  by  Allen  and 
Anderson. 

On  the  part  of  the  defendants,  it  was  insisted,  that,  under  the 
above  circumstances,  the  defendants  were  justified  in  delivering 
the  154  casks  in  the  manner  they  had  done;  and,  if  not,  that 
the  conduct  of  the  plaintiflf,  *as  evidenced  by  the  correspondence  [  ♦I7l  ] 
between  himself  and  Goodchaux  &  Co.,  his  agents,  and  Allen  and 
Anderson,  both  prior  and  subsequent  to  the  delivery  of  the  butters 
at  Brewer's  Quay,  amounted  to  a  ratification  of  such  delivery  as  a 
delivery  pursuant  to  the  original  orders. 

The  Lord  Chief  Justice  commenced  his  summing  up  by  telling 
the  jury  that  the  defendants  had  been  guilty  of  a  clear  breach  of 
duty  in  delivering  to  Allen  and  Anderson  at  Hibernia  Wharf  goods 
which  had  come  to  their  hands  upon  a  contract  to  deliver  them 
to  order  at  Brewer's  Quay ;  for,  that,  although,  where  goods  are 
addressed  to  "A.  B,,  No.  10,  Northampton  Street,"  and  A.  B.  has 
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8ANQUKB     removed  to  No.  11,  inasmuch  as  the  essence  of  the  direction  is 

The  London  "  A.  B.,"  a  delivery  to  him  at  No.  11  will  satisfy  the  contract;  yet 

^wbstern     **^^*>  where  there  is  a  contract  to  deliver  goods  marked  A.  "  to 

Railway  cjo.  order,  at  Brewer's  Quay,"  the  essence  of  the  direction  is  "  Brewer's 

Quay,"  and  a  delivery  elsewhere  will  not  be  a  right  delivery :  and, 

consequently,  that  the  only  question  for  them  to  consider,  was, 

whether  the  delivery  to  Allen  and  Anderson  of  the  154  barrels  had 

been  accepted  by  the  plaintiff  in  satisfaction  of  the  right  delivery. 

After  some  discussion,  it  was  ultimately  arranged,  with  the 
consent  of  all  parties,  that  a  verdict  should  be  taken  for  the  plaintiff 
for  2581.  lAs,  6d.,  the  value  of  the  butters,  less  the  charges;  with 
liberty  to  the  defendants  to  move  to  enter  a  verdict  for  them,  and 
to  frame  a  plea  in  such  a  way  as  the  Court  should  think  necessary, 
if  they  should  be  of  opinion  that  the  correspondence  disclosed 
a  defence, — the  Court  to  have  the  same  discretion  as  to  amending 
as  the  Judge  at  Nisi  Prius. 

A  verdict  was  thereupon  entered  for  the  plaintiff,  damages 
258Z.  Us.  6d. 

[  '172  ]  Bovill,  in  Hilary  Term  last,  pursuant  to  the  leave  reserved  *to 

him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendants. 

Byles,  Serjt.,  Lush,  and  Quain,  showed  cause : 

The  facts  are  shortly  these :  Early  in  September  last,  the  plaintiff 
shipped  314  casks  of  butter  for  Southampton,  from  Morlaix,  marked 
A.,  and  addressed  *'  to  order,  at  Brewer's  Quay,  London,"  to  be  con- 
veyed thither  from  Southampton  by  the  defendants'  railway;  the  bill 
of  lading  and  invoice  being  sent  to  Goodchaux  &  Co.,  with  instructions 
to  let  Allen  and  Anderson  have  the  goods  upon  their  accepting  the 
plaintiff's  draft  at  sight,  but  otherwise  to  sell  them  themselves  for 
the  shipper's  account.  The  defendants  delivered  154  of  these  casks 
to  Allen  and  Anderson  at  Hibernia  Wharf,  and  now  seek  to  excuse 
themselves  on  the  ground  that  Allen  and  Anderson  had  given  them 
directions  to  deliver  there  all  butters  which  came  from  Morlaix  for 
them.  Allen  and  Anderson  received  the  154  casks,  but  declined  to 
accept  the  bill.  They  afterwards  sold  the  butters,  but,  before  the 
proceeds  were  paid  over  to  the  plaintiff  or  his  agents,  they  suspended 
payment.  There  is  nothing  in  the  correspondence  to  warrant  the 
notion  of  an  acceptance  or  ratification  by  the  plaintiff  of  the 
delivery  at  Hibernia  Wharf   as  a  delivery  in   pursuance  of  the 
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conlract ;  or  in  any  way  to  sanction  Allen  and  Anderson's  dealing     Sanqueb 
with  the  butters.     The  defendants  were  guilty  of  a  clear  breach  of  the  London 
duty  in  delivering  these  154  casks  at  Hibernia  Wharf.  ^Wes?ern" 

Railway  Co. 
(Maule,  J. :  As  soon  as  the  goods  were  delivered  at  the  wrong 

place,  the  consignor  had  a  right  of  action  against  the  carriers.  Can 
the  Company  be  permitted  to  say, — "True,  we  made  a  wrong 
delivery  of  your  goods,  but,  after  you  knew  of  that  wrong  delivery, 
you  accepted  it  in  satisfaction  of  your  right  of  action  "  ?) 

Clearly  not.    Without  an  allegation  of  prior  licence,   the  plea 

is  worthless :  and  there  is  no  evidence  whatever  of  licence.     The 

*whole  correspondence  shows  the  most  scrupulous  anxiety  on  the       [  ♦173  ] 

part  of  the  plaintiff  to  avoid  employing  or  entrusting  Allen  and 

Anderson  either  as  factors  or  as  vendees  of  the  butters  on  credit. 

Goodchaux  &  Co.  were  not  authorised  to  employ  them  to  sell,  nor  is 

there  the  slightest  evidence  that  they  did  so. 

BovUl,  in  support  of  the  rule : 

The  letter  of  the  5th  of  September,  1854,  which  opens  the 
correspondence  with  reference  to  the  shipment  in  question,  shows 
for  what  purpose  the  butters  were  sent.  In  that  letter  the  plaintiff 
offers  to  send  Allen  and  Anderson  '*  300  barrels  of  butter  invoiced  at 
the  same  price,  and  on  the  same  conditions,  as  the  244  barrels  per 
Enchantress :  "  and  on  the  7th,  he  again  writes  to  them  as  follows : 
"  I  confirm  my  letter  of  the  5th.  Our  market  continuing  to  rise 
leads  me  to  imagine  that  you  will  accept  the  300  barrels  which  I 
offered  you  in  the  above  letter.  I  have  therefore  decided  to  ship  314 
barrels  best  butter- to  your  address,  per  Hamburgh,  and  inclose  you 
herewith  invoice  at  the  price  of  62^.,  amounting  to  492Z.  6a.  2^., 
which  I  draw  against  by  bill  at  sight  in  favour  of  Goodchaux  &  Go. 
If,  contrary  to  my  expectations,  you  could  not  take  the  558  barrels 
at  628.,  please  to  take  up  my  bills,  and  sell  the  goods  for  my 
account."  The  same  expressions  are  repeated  in  the  plaintiff's 
letter  of  the  9th.  Then  Allen  and  Anderson  write  on  the  9th, 
declining  to  accept  the  314  barrels  at  the  price  offered,  or  to  pay 
the  draft,  and  adding, — "  We  will  sell  these  558  barrels  for  your 
account,  and  we  will  send  you  a  bank-post  bill  for  the  amount." 
On  the  16th,  the  plaintiff  writes  again  to  Allen  and  Anderson,  and, 
though  he  acknowledges  the  receipt  of  their  letter  of  the  9th,  there 
is  not  a  word  of  dissent  to  their  selling  the  butters  on  his  account. 
Again  on  the  23rd  he  writes,  but  still  no  dissent. 


686  1855.    C.  P.    16  C.  B.  173—175.  [r.b, 

Sanqubr         (Maule,  J. :  If  he  had  meant  to  assent,  he  would  have  ^directed 
The  London  Goodchaux  k  Go.  to  deliver  the  bills  of  lading  to  Allen  and  Anderson. 

^WiOTEBN     •''  '^  9"^^  ^^^^  '^®  ^^^  "^^  mean  to  trust  them.) 
Railway  Co. 

[  •174  ]       The  Company  were  induced  by  the  plaintiif 's  acts  to  believe  that 

the  butters  in  question  were  intended  for  Allen   and  Anderson. 

Assuming  that  the  154  casks  improperly  got  to  the  possession  of 

Allen  and  Anderson,  no  complaint  was  ever  made  of  the  alleged 

wrongful  delivery  until  after  their  failure. 

(Maule,  J.:  The  plaintiff  does  not  complain  until  he  finds  he 
has  sustained  an  injury  by  the  mis-delivery.) 

If  the  butters  had  got  to  the  hands  of  Goodchaux  &  Co. ;  and  they 
had  employed  Allen  and  Anderson  to  sell  them  for  the  plaintiff's 
account,  could  the  latter  have  maintained  an  action  against  the 
Company  for  the  original  mis-delivery  ?  When  told,  on  the  18th 
of  September,  that  a  portion  of  the  814  casks  per  Hamburgh  had 
been  delivered  to  Allen  and  Anderson,  Goodchaux  &  Co.  make  no 
objection;  but,  on  the  contrary,  proceed  to  treat  with  Allen  and 
Anderson  as  if  they  were  holding  them  for  them ;  they  deal  with  the 
goods  as  the  plaintiff's  goods  in  Allen  and  Anderson's  hands.  At  the 
most,  this  can  only  be  a  case  for  nominal  damages,  and  the  Goart 
will  not  hold  themselves  precluded  by  the  form  of  the  rule  from 
doing  justice  between  these  parties  by  reducing  the  damages  or 
sending  the  case  down  to  a  new  trial. 

Maule,  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  The  rale 
in  terms  asks  that  the  verdict  found  for  the  plaintiff  at  the  trial  be 
set  aside,  and  instead  thereof  a  verdict  be  entered  for  the  defen- 
dants,— neither  more  nor  less.  That  is  a  rule  which  it  would  not 
be  competent  to  the  Court  to  grant,  unless  leave  for  that  purpose 
were  reserved,  and  with  the  consent  of  all  parties.  The  consent 
here  is,  that  there  shall  be  a  verdict  entered  for  the  plaintiff  for 
258Z.  lis.  6d.,  and  that  that  verdict  shall  stand  unless  the  Court 
[  •176  ]  shall  be  of  *opinion  that  a  verdict  ought  to  be  entered  for  the 
defendants.  I  think  we  should  be  doing  very  wrong,  if,  under  pre- 
tence of  doing  justice  between  the  parties,  we  were  to  depart  from  the 
terms  of  that  agreement.  They  may  have  had  reasons  of  their 
own  for  making  that  agreement,  which  they  do  not  choose  to  con- 
fide to  any  one  else.    It  is  a  very  peculiar  jurisdiction  only  which 
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can  reform  an  agreement  that  has  been  entered  into  between  parties      Sanquer 

who  are  competent  to  agree.    It  seems  to  me  that  we  should  be  the  London 

usurping  a  power  with  which  we  are  not  intrusted,  if  we  were  to  do    ^western  " 

that  which  we  are  now  asked  to  do.     If  we  think  the  plaintiff  has  Railway  Co. 

a  right  of  action,  whatever  we  may  think  about  the  amount  of 

damages,  is  wholly  irrelevant ;  that  question  has  not  been  reserved 

for  us.    The  only  question  before  us,  is,  whether  or  not  the  plaintiff 

had  a  cause  of  action.    The  defendants  received  these  goods  upon 

a  contract  to  deliver  them  to  the  shipper's  order  at  Brewer's  Quay. 

Instead  of  doing  this,  they  chose  to  assume,  that,  because  there  had 

been  former  dealings  in  butters  between  this  particular  consignor 

and  Allen  and  Anderson,  and  these  butters  were  marked  with  the 

letter  A.,  they  were  intended  for  that  firm,  and  accordingly  delivered 

a  portion  of  them,  viz.  154  casks,  to  Hibernia  Wharf,  for  Allen  and 

Anderson.     The  plaintiff  had  an  undoubted  right  of  action  for  the 

defendants'  failure  to  deliver  the  butters  at  Brewer's  Quay.    There 

is  no  colour  for  saying  that  the  defendants  were  authorised  to 

deliver  them  any  where  else,  or  to  Allen  and  Anderson.    It  is  said 

that  the  plaintiff  did  not  complain  as  soon  as  he  might  and  ought 

to  have  complained.    He  trusted,  no  doubt,  no  loss  would  result  to 

him  from  the  defendants'  breach  of  duty.    It,  however,  turned  out 

otherwise ;  and,  as  soon  as  a  loss  did  arise,  he  brought  his  action. 

Even  if  the  plaintiff,  after  he  had  become  aware  of  the  mis-delivery 

of  the  goods,  had  ratified  it,  that  would  not  have  disposed  *of  the      [  *176  ] 

cause  of  action  once  vested.    Suppose  the  defendants  had  dropped 

the  goods  half  way,  and  they  had  afterwards  been  delivered  to  the 

plaintiff  in  a  damaged  state, — he  would  still  have  his  right  of  action, 

and  might  keep  the  goods.     Having  a  right  of  action  here,  the 

plaintiff  has  sustained  considerable  damage,  the  third  plea  has  not 

been  proved,  and  the  defendants  have  no  defence.    The  rule  must 

be  discharged. 

Cresswbll,  J. : 

I  am  of  the  same  opinion.  Beyond  doubt  there  has  been  a  wrong 
delivery,  and  the  defendants  are  liable  to  the  owner  of  the  goods. 
As  to  the  amount  of  damages, — that  is  a  difficult  question  to  deal 
with :  but,  if  I  had  to  consider  that  question  in  this  case,  looking 
at  the  correspondence,  I  should  have  no  hesitation  in  saying  that 
the  sum  at  which  the  jury  have  assessed  the  plaintiff's  compensation 
is  not  too  large.  It  appears,  the  defendants  had  immediate  notice 
that  the  butters  had  been  wrongly  delivered ;  in  answer  to  which, 
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SANQnEA     they  say  they  thought  the  consignor  had  made  some  blunder  in 
Thb  liONDON  addressing  them  to  Brewer's  Quay,  and  that  they  had  sent  them  to 
^>Vb»terk     Allen  and  Anderson ;  and  they  trouble  themselves  no  further.     So 
Railway  Co.  ^^^  fj.Qjj^  sanctioning  what  the  defendants  did,  the  plaintiff  repudiates 
it  from  beginning  to  end.     On  the  19th  of  September,  the  plain- 
tiff's agents,  Goodchaux  &  Co.,  it  is  true,  write  to  Allen  and  Anderson, 
and  desire  them  to  send  them  the  account-sales  of  the  butters,  but 
subject  (they  add)  to  the  approval  of  the  shipper.    At  this  time 
they  supposed  the  butters  had  been  sold.    And  on  the  25th,  writing 
to  Allen  and  Anderson,  the  plaintiff  says :  '^  Having  learnt  that  you 
had  declined   to  honour  my  two  bills,  of  888/.  58,  in  favour  of 
Ecuyer  &  Co.,  and  492Z.  68.  2d.  in  favour  of  Goodchaux  &  Co.,  I 
then  ordered  the  holders  of  the  above  mentioned  bills,  and  of  the 
bills  of  lading,  to  sell  my  558  barrels  of  butter  (including  the  154 
[ ♦177 ]      barrels  now  *in  question)  for  my  account;  so  I  do  not  understand 
how  you  can  say  you  have  any  butter  of  mine.''    That  does  not 
look  much  like  acquiescence.     I  think  the  verdict  is  quite  right, 
and  the  damages  not  too  large. 

Williams,  J. : 

I  am  entirely  of  the  same  opinion.  The  plaintiff  was  clearly 
entitled  to  a  verdict,  and  I  think  the  jury  have  given  the  right 
measure  of  damages.  The  loss  was  the  direct  and  immediate 
consequence  of  the  non-delivery  of  the  butters  according  to 
the  defendants'  contract.  I  think  there  is  no  evidence  of  any 
ratification  by  the  plaintiff,  or  adoption,  of  the  mis-delivery.  I 
cannot  so  regard  the  correspondence.  That  amounts  only  to  this, 
—if  the  plaintiff  could  get  the  proceeds  of  his  goods,  he  was  content 
to  receive  them  from  Allen  and  Anderson.  But,  failing  to  obtain 
them  from  Allen  and  Anderson,  he  has  recourse  to  the  Company. 

Jbrvis,  Ch.  J.,  concurred. 

Rule  discharged. 


1S55.  CROWTHER  V.   CROWTHER. 

Apnl  21. 
(16  C.  B.  177—178.) 

Costs  of  making  a  Judge's  order  a  rule  of  Court. 
[Obsolete.] 
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MAETIN   V.   The  GEEAT   NOETHEEN    EAILWAY         i856. 
COMPANY  (1).  ""^'^ 

(16  0.  B.  179—197  ;  S.  0.  3  C.  L.  K.  817 ;  24  L.  J.  C.  P.  209;  1  Jur.  N,  S.  613  ;         t  ^^^  ^ 

3  W.  E.  477.) 

In  an  action  against  a  Bailway  Company  for  negligence  in  the  manage- 
ment of  their  railway  at  one  of  their  stations,  whereby  the  plaintiff,  a 
passenger,  was  injured, — the  defence  relied  on  by  the  defendants*  counsel 
was,  that  the  accident  arose  entirely  from  the  plaintiff's  own  want  of 
caution,  and  that  the  Company  were  wholly  blameless.  The  evidence 
showed  that  the  plaintiff  arrived  at  the  station  about  two  minutes  or  less 
before  the  time  of  departure  of  the  train,  and  that,  in  iiinning  along  the 
line,  at  a  place  where  he  ought  not  to  have  gone,  in  order  to  reach  the 
train,  which  was  some  distance  ahead  on  the  opposite  side  of  the  railway, 
he  fell  over  a  switch-handle,  and  was  considerably  hurt  The  Judge  left  it 
to  the  jury  to  say  whether  the  injury  to  the  plaintiff  was  occasioned  by  the 
negligence  and  want  of  proper  care  of  the  defendants,  or  resulted  entirely 
from  the  plaintiff's  own  carelessness,  as  the  Company  contended.  The  jury 
having  found  for  the  plaintiff : 

Held,  that  the  Judge  was,  under  the  circumstances,  warranted  in  leaving 
the  case  to  the  jury  upon  the  only  points  raised  by  the  parties ;  and  that  the 
omission  to  call  their  attention  to  the  intermediate  case  of  the  negligence 
of  both  parties  being  contiibutory  to  the  accident,  was  no  misdirection. 

Qucdrey  whether  the  doctiine  of  contribution  is  applicable  to  a  case  of 
this  sort, — of  tort  founded  upon  contract. 

This  was  an  action  brought  by  the  plaintiff  to  recover  compeasa- 
tion  in  damages  against  the  Great  Northern  Bailway  Company,  for 
an  injury  sustained  by  the  plaintiff  in  consequence  of  alleged 
negligence  on  the  part  of  the  Company.     *     *     * 

The  cause  was  tried  before  Maule,  J.,  at  the  first  sitting  at  West-  [  181  ] 
minster  in  Easter  Term  last.  The  facts  that  appeared  in  evidence 
were  as  follows :  The  plaintiff  had  taken  a  return-ticket  to  go  by 
the  London  and  Great  Northern  Railway  from  London  to  Barnet, 
and  back.  He  got  safely  to  Barnet ;  but,  wishing  to  return  by  the 
train  which  leaves  Barnet  a  little  before  7  o'clock  in  the  evening, 
the  plaintiff  presented  himself  at  the  station  just  as  the  train  was 
about  to  start.  Being  told  that  he  was  in  time,  he  passed  through 
the  station.  The  Barnet  station  is  so  constructed  that  passengers 
wishing  to  go  to  a  train  on  the  "  up  line,"  must  cross  the  "  down 
line,"— for  which  purpose  there  is,  at  the  end  of  the  platform  of 
the  down  line,  an  inclined  plane  of  timber,  at  right  angles  with 
which  is  a  planked  crossing  leading  to  the  platform  on  the  other 
side.    When  the  plaintiff  arrived,  being  in  a  hurry,  and  not  observing 

(1)  The  report  of  this  case  has  been  duce  the  pleadings,  the  whole  of  the 

largely  abridged.    The  judgments  of  Judge's  summing  up,  and  the  argu- 

the  Court  speak  for  themselves,  and  mente. — J.  G.  P. 
it  does  not  seem  necessary  to  repro- 
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Martin      the  crossing,  but  seeing  the  red  lamps  of  the  train  at  some  little 
The  Great    distance  up  the  line,  he  ran  straight  on,  and,  coming  in  contact 
R^j;f™=^^  with  the  handle  of  a  "switch,"  he  fell  over  it,  and  hurt  himself 
considerably. 

There  was  contradictory  evidence  as  to  the  sufficiency  of  the  light 
at  the  station,— -the  plaintiff's  witnesses  swearing  that  there  was 
not  light  enough  to  enable  a  person  unacquainted  with  the  premises 
to  move  about  with  safety, — the  defendants'  witnesses,  on  the  other 
hand,  stating  that  there  was  ample  light  throughout  the  station,  for 
all  purposes. 
[  *182  ]  It  was  contended,  on  the  part  of  the  defendants,  that  *the  injury 

the  plaintiff  had  sustained  was  entirely  the  result  of  his  negligence 
and  want  of  care,  in  going  to  a  part  of  the  railway  where  he  had  no 
business  to  go ;  and  that,  if  he  had  gone  over,  as  he  ought  to  have 
done,  by  the  proper  crossing  from  the  down  to  the  up  side  of  the 
line,  the  accident  would  not  have  occurred ;  and  therefore  that  the 
defendants  were  not  responsible. 

It  was,  however,  conceded  that  there  was  no  light  at  the  spot 
where  the  switch-handle  stood,  and  that  there  was  no  fence  or  rail 
to  prevent  persons  walking  down  the  inclined  plane  from  proceeding 
onward  to  that  spot. 

The  learned  Judge  left  the  case  to  the  jury  with  the  following 
direction :  "  The  plaintiff  in  this  action  seeks  to  recover  damages 
against  the  Great  Northern  Railway  Company,  for  an  accident 
which  occurred  to  him,  as  he  says,  in  consequence  of  their  negli- 
gent management  of  their  station  at  Barnet.    It  appears  that  the 
plaintiff  had  taken  a  return-ticket,  by  which  he  was  entitled  to 
return  to  London  by  the  train  that  was  to  start  a  little  before  seven 
o'clock.    He  came  to  the  station,  but  the  carriages  were  a  good 
way  a-head  of  him,  on  the  opposite  side  of  the  line.    He  wanted  to 
go  up  the  line,  but  was  on  the  side  of  the  down  Une,  so  that  he  had 
to  cross  to  get  to  the  carriages.     They  had  red  lamps  at  the  back. 
The  proper  way  to  get  across  would  have  been  over  a  wooden 
crossing  at  the  end  of  the  platform.     The  plaintiff,  however,  seeing 
the  carriages  a  good  way  a-head  of  him,  and  not  knowing  of  that 
wooden  crossing,— there  being  nothing  to  point  it  out  to  him,  and 
nobody  to  tell  him  that  he  ought  to  cross  there, — he,  as  it  seems  to 
me,  naturally  enough,  went  straight  on  by  the  side  of  the  down 
line,  intending,  I  suppose,  to  go  on  until  he  came  opposite  to  the 
end  of  the  train  on  the  up  line,  and  then  to  cross,  not  being  aware 
of  the  special  kind  of  crossing  provided  by  that  wooden  crossing. 
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In  going  along  in  that  way,  he  came  against  a  switch,  the  ^handle      Mabtin 
of  which  turns  a  moveable  rail,  and  he  was  thrown  down  by  that,    xhe  Great 
and  suflFered  in  the  way  you  have  heard  from  himself  and  the  R^J^^fy^ 
surgeon  who  attended  him.     Now,  he  says  in  his  declaration  that       [  *i83  ] 
that  took  place,  not  simply  from  the  want  of  light,  but  from  the 
careless  and  inefficient  management  of  the  station  generally  :  and 
you  are  to  say  whether  this  accident  occurred  to  him  in  consequence 
of  that  negligence  on  the  part  of  the  Company,  or  whether,  as  the 
Company  say,  it  was  entirely  the  plaintiff's  own  negligence  that 
produced  this  effect.     *     *     * 

'*  If  you  think  that  the  negligence  of  the  defendants  produced       [  188  ] 
the  effect  which  he  complains  of,  then  you  will  say  so,  and  give  him 
such  damages  as  you  think  proper.     If  you  think  that  his  own 
negligence  brought  him  pain,  then  he  must  suffer,  and  the  Company 
will  not  have  to  pay  for  it." 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  201. 

Watson,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  and  also  that  the  verdict  was  against 
evidence ;  and  also  to  arrest  the  judgment,  on  the  ground  that  the 
declaration  disclosed  no  breach  of  duty  on  the  part  of  the  Company. 
He  referred  to  Butterfielcl  v.  Foir eater  (i)  and  Davies  v.  Mann  (2). 

H.  Qiffard  (with  whom  was  Wilkins^  Serjt.),  showed  cause: 

The  direction  of  the  learned  Judge  to   the  jury  was  perfectly 
correct. 

(Maulb,  J. :  Substantially,  I  left  it  to  the  jury  to  say  whether 
the  accident  happened  through  the  negligence  of  the  defendants,  or 
through  the  plaintiff's  own  negligence.  I  told  them  that  the  Com- 
pany were  bound  to  do  what  was  needful  for  the  safety  of  their 
passengers ;  and  pointed  out  to  them,  that,  where  people  are  per- 
mitted to  pass  through  the  station  so  near  the  time  of  the  depar- 
ture of  the  train  as  to  require  them  to  proceed  rapidly,  more  care 
was  requisite  to  prevent  them  from  getting  into  danger.  It  was  for 
the  jury  to  say  whether  sufficient  had  been  done  *by  the  Company  [  •iso  ] 
in  that  respect, — whether  the  accident  resulted  from  any  want  of 
what  the  jury  thought  the  Company  should  have  done,  or  from 
negligence  on  the  part  of  the  plaintiff  himself.)     *     *     * 

(1)  10  E.  B.  433  (11  East,  60).  (2)  62  E.  B,  698  (10  M.  &  W.  546) 
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Maktin  Watson,  and  G.  R.  Clarke,  in  support  of  the  rule : 

r. 

The  Great        *     *     Assuming  that  the  light  was  insufficient  here  to  enable  the 

NORTHEBN  ,.,.«.,  ,  ,  .  ,       ,  .  , 

Railway  Co.  plaintin  to  see  where  he  was  going,  was  not  there  an  increased 
[  190  ]       necessity  for  care  and  caution  on  his  part  ? 

(Maule,  J. :  You  did  not  put  it  at  all  upon  the  ground  of  contri- 
bution. You  did  not  admit  that  the  Company  was  at  all  in  fault. 
[  'i^i  ]  It  might  have  been  dangerous  *to  do  so.  The  Company  contract 
with  the  plaintiff  to  take  him  from  London  to  Barnet  and  back. 
That  raises  a  duty  in  them  to  do  all  that  may  be  necessary  to  per- 
form that  contract  safely.  Does  the  doctrine  of  contribution  apply 
to  such  a  state  of  things  ?) 

Coming  late  to  the   station,  the  plaintiff  admitted   that  he  was 
running  so  fast  as  not  to  be  able  to  see  where  he  was  going. 

(Maule,  J. :  Whose  fault  was  it  that  he  was  running  ?  You  let 
him  through  the  booking-ofiSce  just  as  the  train  was  on  the  point 
of  starting,  when,  if  he  had  proceeded  at  the  pace  he  ought  to  have 
gone  at,  he  must  inevitably  have  been  too  late.) 

That  does  not  justify  the  plaintiff  in  abandoning  all  discretion,  and 
rushing  heedlessly  upon  unknown  dangers. 

(Crbsswbll,  J. :  Your  difficulty  is  this :  You  advisedly  at  the  trial 
opened  a  case  of  perfect  blamelessness  on  the  part  of  the  Company, 
and  gross  and  culpable  negligence  on  the  part  of  the  plaintiff.  You 
did  not  ask  the  learned  Judge  to  adopt  the  middle  course  which  you 
now  suggest.  Can  we,  therefore,  grant  a  new  trial  on  the  ground 
that  it  was  not  put  to  the  jury  ?) 

This  subordinate  point  is  necessarily  involved  in  the  other. 

(Jervis,  Ch.  J. :  The  motion  for  a  new  trial  is  given  in  lien  of  a 
bill  of  exceptions.  If  there  had  been  a  bill  of  exceptions  here,  you 
must  have  pointed  out  this  ground,  and  then  it  might  have  been 
put  to  the  jury,  and  disposed  of  at  once.  Justice  to  all  parties 
requires  that  it  should  be  so.)     *    *     * 

[  192  ]  At  the  close  of  the  argument,  Clarke  admitted  that  the  omission 

in  the  summing  up  had  occurred  to  him  whilst  the  learned  Judge 
was  proceeding,  and  that  he  called  the  attention  of  Mr.  Watson  to 
it ;  but  they  judged  it  more  prudent  not  to  interpose. 
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Jbrvis,  Ch.  J. :  Mabtin 


r. 


I  am  of  opinion  that  this  rule  should  be  discharged.  This  is  an  Thk  Great 
action  founded  upon  a  contract.  If  the  matter  were  well  considered,  railway  Co. 
it  is  not  impossible  that  there  might  be  found  to  exist  a  distinction 
between  such  an  action  and  one  founded  simply  on  negligence. 
That  point,  however,  was  not  made,  and  I  forbear  to  express  any 
opinion  upon  it.  The  counsel  on  both  sides  have  treated  it  as  an 
action  for  negligence ;  and,  so  taking  it  for  the  purposes  of  the  day, 
I  admit,  and  at  once  state,  that,  in  my  view  of  it,  the  plaintiff  would 
not  be  entitled  to  recover,  if  his  own  negligence  or  want  of  care  at 
all  contributed  to  bring  upon  him  the  injury  of  which  he  complains. 
It  is  said  that  that  view  of  the  case  was  not  presented  to  the  jury, 
I  take  it  for  granted  that  it  was  not.  But,  looking  to  the  course 
the  cause  took  at  Nisi  Frius,  I  think  it  is  not  competent  to 
the  defendants  now  to  object,  that,  in  his  summing  up,  my 
brother  Maule  adopted  the  line  taken  by  the  counsel  them- 
selves. I  do  not  wish  to  be  understood  as  laying  it  down  as  a 
general  rule,  that  a  party  is  precluded  from  objecting  that  the  Judge 
has  overlooked  a  point  of  law,  because  it  was  not  made  at  the  trial : 
I  confine  myself  to  the  facts  and  circumstances  of  the  *particular  [  *193  ] 
case.  The  right  of  the  plaintiff  to  recover  in  this  case  involved 
three  questions, — first,  whether  the  accident  was  caused  by  the 
defendants*  negligence  (which,  if  properly  explained,  involves  the 
third), — secondly,  whether  the  plaintiff  himself  was  wholly  free  from 
blame  (if  he  was,  there  is  an  end  of  the  matter), — thirdly,  whether 
both  parties  were  guilty  of  negligence.  All  these  points  should, 
properly  speaking,  have  been  left  to  the  jury.  But,  by  mutual 
consent,  and  with  full  knowledge  on  the  part  of  the  defendants' 
counsel  of  the  point  being  open  on  the  record,  and  essential  to  the 
maintenance  of  the  action,  Mr.  Watson  advisedly, — and,  in  my 
opinion,  most  prudently, — opened  his  case  upon  the  high  ground, 
that  the  defendants  were  altogether  free  from  blame,  and  that  the 
accident  had  happened  entirely  through  the  carelessness  and  clumsi- 
ness of  the  plaintiff  himself.  My  brother  Maule  sees  the  course 
thus  taken  by  the  defendants*  counsel;  the  plaintiff's  counsel  sees 
it  likewise:  and  all  act  upon  it  throughout.  A.nd  my  brother 
Maule,  in  his  direction  to  the  jury,  tells  them, — "  You  are  to  say 
whether  this  accident  occurred  to  the  plaintiff  in  consequence  of 
negligence  on  the  part  of  the  Company,  or  whether,  as  the  Company 
say,  it  was  entirely  the  plaintiff's  own  negligence  that  produced 
this  effect," — pointedly  inviting  the  attention  of  the  defendants' 
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Mabtin  counsel  to  the  view  they  themselves  had  presented.  And  Mr. 
The  Great  Clarke  very  candidly  and  properly  admits  that  he  was  quite  aware 
Northern    ^f  jj^jg  technical  omission  in  the  summing  up ;  and  says  that  he 

kailwayCo.  •    1      J    • 

pointed  it  out  to  his  learned  leader.  They,  however,  judged  it 
prudent  to  keep  quiet,  and  take  their  chance  with  the  jury  on  the 
ground  upon  which  they  had  launclied  their  defence.  How  can 
they,  under  these  circumstances,  now  ask  for  a  new  trial  ?  I  put 
the  case  upon  the  ground  of  the  acquiescence  of  the  counsel  in  the 
[  ♦J94  ]  mode  in  which  the  case  was  left  to  the  jury.  It  is  *just  as  if  my 
brother  Maulb  had  asked  them  if  they  wished  any  other  point  to 
be  left  to  the  jury,  and  they  had  answered  in  the  negative.  On 
this  ground,  I  am  clearly  of  opinion  that  the  rule  ought  to  be 
discharged. 

Cresswell,  J.: 

Assuming,  for  the  purpose  of  the  argument,  that,  though  the 
jury  rightly  found  that  the  defendants  had  been  guilty  of  negli- 
gence, yet,  if  it  were  established  to  the  satisfaction  of  the  jury  that 
the  plaintifif  might  by  the  exercise  of  reasonable  care  and  caution 
have  avoided  the  accident,  the  defendants  would  be  entitled  to  a 
verdict ;  nevertheless,  we  ought  not  to  grant  a  new  trial  on  the 
ground  that  the  point  was  not  presented  to  the  jury.  At  the  trial, 
the  plaintiff's  counsel  put  the  case  entirely  on  the  ground  of  negli- 
gence on  the  part  of  the  defendants ;  and  the  defendants'  counsel 
rested  their  defence  upon  a  total  denial  of  negligence  on  their  part. 
They  did  this  advisedly,  and  purposely  abstained  from  suggesting 
that  there  had  been  negligence  on  both  sides ;  well  knowing,  that, 
if  they  admitted  a  scintilla  of  negligence  on  the  defendants'  part, 
their  chance  of  a  verdict  in  their  favour  was  utterly  hopeless. 
Having  deliberately  and  advisedly  taken  that  course,  I  think  we 
should  be  doing  the  grossest  injustice  to  allow  the  verdict  to  be 
disturbed,  merely  because  the  learned  Judge  in  his  summing  up 
confined  himself  to  the  points  made  on  the  one  side  and  on  the 
other.  This  is  very  different  from  a  case  where  counsel  at  the  trial 
may  themselves  have  overlooked  the  point  in  the  cause, — the  true 
construction  of  a  deed,  for  instance.  The  Judge  in  that  case  may 
be  bound  to  know  the  law,  and  to  supply  any  defect  in  that  respect 
on  the  part  of  the  counsel.  But  the  Judge  is  not  bound  to  deal  with 
every  question  of  fact  which  the  evidence  may  suggest,  whether  the 
counsel  have  thought  proper  to  raise  it  or  not.  Having  made  their 
"  *195  ]       election  as  to  *the  issues  on  which  to  rest  their  case,  we  must  hold 
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the  parties  bound  by  it.     The  case  of  the  bill  of  exceptions  put  by      Martin 
my  Lord  Chief  Justice  shows  that  the  defendants  ought  not  now    the  Great 
to  be  permitted  to  urge  this  point  before  us.    If  a  bill  of  exceptions  rai^^^ay  Co. 
had  been  tendered  here,  the  point  would  have  been  put  to  the  jury, 
who  would  at  once  have  disposed  of  it.     The  defendants  should  not, 
by  lying  by,  and  taking  their  chance  of  a  verdict  upon  the  points 
presented  at  the  trial,  find  themselves  in  a  better  position  than 
they  would  have  been  in  had  a  bill  of  exceptions  been  tendered. 

Crowdbr,  J. : 

I  also  think  that  this  rule  should  be  discharged.  In  the  few 
observations  I  am  about  to  make,  I  confine  myself  to  the  particular 
circumstances  of  this  case,  and  do  not  wish  it  to  be  understood, 
that,  in  every  case,  counsel  are  bound  to  interrupt  the  Judge  in  his 
summing  up,  at  the  peril  of  losing  the  right  to  move  for  a  new 
trial  on  the  ground  of  misdirection.  As  my  Lord  has  stated,  the 
law  undoubtedly  is,  that,  if  a  man  by  his  own  negligence  contributes 
to  the  injury  he  sustains,  he  cannot  maintain  an  action  for  it. 
Whether  or  not  the  plaintiff  in  this  case  in  any  degree  contributed 
by  his  want  of  care  to  the  accident  he  complains  of,  was  a  point 
very  fit  to  be  submitted  for  the  consideration  of  the  jury.  But, 
throughout  the  case,  that  point  was  (avowedly)  intentionally  kept 
out  of  view  by  the  defendants'  counsel.  Acting  deliberately,  and 
no  doubt  very  properly  and  very  dexterously,  they  attach  the 
entire  blame  to  the  plaintiff  himself.  That  course  so  deliberately 
taken  by  the  counsel,  is  adopted  by  the  learned  Judge  ;  and,  during 
the  whole  course  of  the  summing  up  the  defendants'  counsel  never 
suggest  the  slightest  wish  to  have  the  point  now  in  question  put  to 
the  jury.  They  clearly  cannot  be  allowed,  under  these  circum- 
stances, now  to  *object  that  the  learned  Judge  adopted  the  line  [  •isej 
which  they  themselves  advisedly  took  and  pertinaciously  adhered  to. 

Maulb,  J. : 

It  seems  to  me  that  doubt  may  reasonably  be  entertained  whether 
an  action  of  this  sort,  for  negligence,  against  a  Railway  Company, 
which  is  an  action  of  tort  founded  upon  contract,  stands  in  the 
same  position  in  point  of  law  as  an  action  purely  for  a  tort,  as  in 
the  case  of  a  collision  between  two  vessels  in  a  river  or  two  vehicles 
on  a  road, — where  there  is  no  special  duty  due  from  the  owner  of 
the  one  to  the  owner  of  the  other.  But,  assuming  that,  if  in  this 
case  it  had  been  proved  that  there  was  any  negligence  on  the 
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Mabtiv  plaintiff's  part,  the  defendants  would  have  been  entitled  to  a  verdict. 
The  Great  notwithstanding  the  accident  was  in  part  brought  about  by  their 
Railway  Co  ^^f(^^S^^<^^f  t^e  state  of  things  at  the  trial  was  this :  On  the  part 
of  the  plaintiff,  it  was  contended  that  the  injury  resulted  entirely 
from  the  negligence  of  the  defendants  and  their  servants,  and 
consequently  that  the  defendants  were  liable.  On  the  other  hand, 
the  defendants  contended  that  the  accident  resulted  solely  from  the 
plaintiff's  own  negligence.  Both  these  propositions  are  perfectly 
true  and  good  law.  It  is  now  said  that  there  is  a  third  proposition, 
viz.  that,  if  the  jury  were  satisfied  that  there  was  culpable  negli- 
gence on  both  sides,  the  defendants  are  entitled  to  the  verdict. 
Let  us  assume  that  to  be  so.  It  often  happens  in  practice  that 
numerous  questions  are  raised  upon  the  record,  when  one  or  two 
only  are  intended  to  be  tried,  the  rest  being  tacitly  withdrawn,  as 
tending  to  embarrass  the  real  points  which  are  meant  to  be  pre- 
sented. Here,  the  counsel  on  both  sides  were  fully  cognisant  of 
the  circumstance  that  a  certain  question  of  fact  might  have  been 
raised  upon  the  evidence ;  but  nobody  raised  it,  or  desired  to  have 
[*197]  it  raised.  I  am  not,  I  apprehend,  to  be  *taken  as  having  laid 
down  the  law  incorrectly,  because  I  followed  the  same  course,  and 
abstained  from  raising  a  point  which  the  defendants'  counsel, 
deliberately,  as  it  seems  to  me,  abstained  from  raising.  It  is  as  if 
the  defendants'  counsel  had  said,  in  so  many  words, — "  I  abstain 
from  embarrassing  the  jury  with  any  other  question  than  that 
upon  which  upon  consideration  I  have  thought  fit  to  rest  my  case." 
I  do  not  think  it  was  at  all  incumbent  on  me  to  put  to  the  jury  a 
question  which  nobody  desired  to  have  put.  For  these  reasons,  I 
concur  with  the  rest  of  the  Court  in  thinking  that  this  rule  should 

be  discharged. 

Rule  discharged. 

m 

1855.  In  the  Matter  of   ANNE   KELSEY,   Wife   of 

'^^^'  FKEDERICK  KELSEY. 

[  1^7  ]  (16  0.  B.  197—198  ;  S.  C.  3  C.  L.  K.  37  ;  25  L.  T.  0.  S.  69.) 

The  CouBT  made  an  order,  under  the  3  &  4  Will.  IV.  c.  74,  s.  91,  to 
dispense  with  the  concurrence  of  the  husband  in  a  conveyance  of  the  wife's 
property, — ^upon  an  affidavit  stating,  that,  having  fallen  into  distressed 
circumstances,  the  husband  about  two  months  before  left  England  for 
Australia,  with  the  intention  of  never  returning,  and  that  he  had  ever  since 
been  living  separate  and  apart  from  his  said  wife. 

Creasey  moved  for  an  order  under  the  8  ife  4  Will.  IV.  c.  74, 
B.  91,  to  enable  Anne  Kelsey,  the  wife  of  Frederick  Kelsey,  to 
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convey  certain  property  at  Ryton-upon-Dunsmore,  in  the  county  of  in  re 
Warwick,  to  which  she  was  entitled  as  heir-at-law  of  her  late  father, 
without  the  concurrence  of  her  husband.  The  affidavit  upon  which 
the  motion  was  founded,  stated  that  the  parties  were  married  in  the 
year  1888;  that  the  husband  had  for  twenty  years,  up  to  the 
beginning  of  1852,  carried  on  business  as  a  cowkeeper  in  Ber- 
mondsey,  but  that,  about  three  years  ago,  he  was  compelled  to 
abandon  his  said  business  in  consequence  of  his  having  lost  all  his 
cows  through  disease,  and  was  reduced  to  great  distress ;  that,  from 
that  time  down  to  February,  1855,  he  was  employed  as  a  labourer ; 
that,  finding  that  the  wages  he  *received  as  such  labourer  was  [  *198  ] 
insufficient  to  maintain  himself  and  family,  he,  on  the  15th  of 
February  last,  left  England  for  Australia,  with  the  intention,  as 
the  deponent  believed,  of  never  returning  to  this  country  ;  that  the 
applicant  had  ever  since  been  living  apart  from  her  said  husband, 
nor  had  she  since  heard  from  him,  nor  did  she  know  where  he  then 
was ;  that  she  had  five  children  by  her  said  husband,  who  with 
herself  were  left  without  the  means  of  support ;  and  that  she  bad 
taken  a  house,  with  the  intention  of  opening  a  shop,  for  the  purpose 
of  thereby  obtaining  the  means  of  maintaining  her  family. 

Per  Curiam: 

The  affidavit  sufficiently  brings  the  case  within  the  statute.  The 
order  may  go. 

Ordered  "that  the  said  Anne  Kelsey  be  at  liberty,  by  deed  or  sur- 
render, to  dispose  of,  release,  surrender,  or  extinguish  all  her  estate 
and  interest  of  and  in  certain  lands  at  Byton-upon-Dunsmore,  in  the 
county  of  Warwick,  containing  &c.,  in  the  affidavit  mentioned,  to 
such  person  or  persons  as  she  may  think  fit,  without  the  concurrence 
of  her  said  husband,  it  appearing  to  the  Court  by  the  said  affidavit, 
that  the  said  Frederick  Kelsey  is  now,  and  has  been  since  the  month 
of  February  last,  living  separate  and  apart  from  bis  said  wife." 


STONE  AND  Wife   v.  JACKSON.  isss. 

(16  0.  B.  199—206.)  ^^y^' 

In  an  action  for  an  injury  to  the  wife  of  the  plaintiff  through  the        [  199  ] 
negligence  of  the  defendant  in  leaving  an  open  vault  or  cellar  on  his  own 
premises  unfenced,  whereby  she  fell  in  and  was  injured, — the  evidence  wns, 
that  many  persons  were  in  the  habit  of  going  across  the  spot  where  the 
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Stoke  vault  was,  for  tlie  purpose  of  making  a  short  cut  from  a  street  to  the  main 

n  road,  by  avoiding  an  angle ;  hut  that  the  owner  of  the  premises,  as  often 

JACK80K.  jjg  jjQ  g^^  them,  turned  them  back : 

Held,  no  evidence  to  go  to  the  jury  of  a  **  public  way." 

This  was  an  action  brought  to  recover  damages  for  an  injury 
done  to  the  female  plaintiff,  in  consequence  of  the  alleged  negligence 
of  the  defendant  in  leaving  a  vault  or  cellar  near  a  public  footway 
uncovered,     *     ♦     * 
[  201  ]  The  cause  was  tried  before  Maule,  J.,  at  the  sittings  at  West- 

minster after  last  Term.  The  facts  which  appeared  in  evidence 
were  as  follows :  The  defendant  was  possessed  of  a  house  and 
premises,  No.  1,  St.  Thomas's  Place,  Old  Kent  Road,  at  the  corner 
of  the  Albany  Road.  There  was  a  piece  of  garden  ground  in  front 
of  the  house,  with  a  fence  on  the  side  of  the  footpath  in  the  Kent 
Road  and  Albany  Road  respectively.  There  was  a  gate  (which  was 
kept  bolted)  at  the  Kent  Road  side,  leading  to  the  door  of  the  house, 
and  also  gate-posts,  but  no  gate,  near  to  the  house  at  the  Albany 
Road  side.  The  plaintiff's  wife,  wishing  to  make  a  short  cut 
diagonally  across  the  garden,  to  get  into  the  Kent  Road,  and  having 
before  seen  others  go  that  way,  passed  through  the  open  gateway, 
and  immediately  fell  into  a  vault  or  cellar,  which  was  open  and 
unfenced,  and  which  was  about  a  foot  and  a  half  or  two  feet  within 
the  fence,  and  was  severely  hurt.  The  accident  occurred  about 
half -past  eight  in  the  evening. 

There  was  evidence  to  show  that  people  frequently  passed  across 
the  garden  in  the  way  Mrs.  Stone  was  going ;  but  the  defendant 
[  ^202  ]       swore  that  they  had  no  right  *to  go  that  way,  and  that  he  had 
repeatedly  sent  persons  back. 

The  learned  Judge  suggested  that  possibly  there  might  be  a  public 
footway  across  the  garden,  though  it  was  objected,  on  the  part  of 
the  defendant,  there  was  no  evidence  of  that,  and  that,  if  there  were, 
that  would  not  be  the  footway  mentioned  in  the  declaration ;  and 
he  left  it  to  the  jury  to  say  whether  or  not  there  was  such  public 
footway. 

The  jury  found  that  there  was,  and  accordingly  returned  a  verdict 
for  the  plaintiffs,  damages  80Z. 

Byles,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant, — pursuant,  as  he  said,  to 
leave  reserved,  or  for  a  new  trial  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  evidence. 
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Montagu  Chamhns  and  L^wA,  on  a  former  day,  showed  cause  :  Stone 
There  was  evidence  to  show  that  the  public  had  repeatedly,  and  Jackson. 
for  a  long  time,  used  the  way  in  question  as  a  public  way.  The 
question  was  left  to  the  jury,  and  they  have  by  their  verdict  found 
that  there  was  that  right  of  way.  But,  even  assuming  that  there 
was  in  strictness  no  right  of  way  across  this  piece  of  ground,  the 
defendant  was  bound  to  fence  it  so  as  to  protect  the  public  from 
injury.  His  knowledge  that  the  public  were  in  the  habit  of  using 
the  way,  imposed  upon  him  the  duty  of  fencing  the  cellar,  or 
replacing  the  gate.  [They  referred  to  Sarch  v.  Blackbinm  (l)  and 
Barnes  v.  Ward  (2).] 

At  all  events,  there  was  some  evidence  to  go  to  the  jury  of  this       [  205  ] 
being  a  public  way ;  and,  if  necessary,  the  record  may  be  amended 
under  the  222nd  section  of  the  Common  Law  Procedure  Act,  1852, 
—15  &  16  Vict.  c.  76. 

Byles,  Serjt.,  in  support  of  his  rule,  was  stopped  by  the  Court. 

Jbrvis,  Ch.  J. : 

The  rule  in  this  case  must  be  absolute  either  to  enter  a  verdict 
for  the  defendant,  or  for  a  new  trial.  Inasmuch,  however,  as  the 
learned  Judge  does  not  report  to  us  that  he  reserved  any  leave,  we 
will  speak  to  him  before  we  pronounce  judgment.  There  certainly 
is  not  the  least  evidence  that  this  was  a  public  way. 

Cur.  adv.  vvlt 

Jervis,  Ch.  J. :  [  206  ] 

We  have  communicated  with  my  brother  Maulb,  who  says  he 
has  no  recollection  of  having  reserved  any  leave.  The  rule  will, 
therefore,  be  absolute  for  a  new  trial,  on  the  ground  of  misdirection. 

Rule  absolute  accordingly. 


CniLTON  V.  CAERINGTON  and  WHITEHUEST.  isbs. 

(16  C.  B.  206-212;  S.  C.  24  L.  J.  C.  P.  153  ;  1  Jur.  N.  S.  477.)  Apnl2:,, 

[Practice — Joinder  of  pleas.] 
(1)  34  R.  R.  805  (4  Car.  &  P.  297).        (2)  82  R,  R.  375  (9  0.  B.  392). 
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1865.  ANSTEY  V.  EDWARDS. 

^^'  (16C.B.  212-217.) 

[  ^^^  J  To  entitle  a  plaintiff  in  ejectment  to  call  upon  parties  who  are  stmngers 

to  the  record,  to  pay  the  costs,  it  must  be  clearly  shown  that  the  defence 
was  conducted  by  them  for  their  own  benefit  in  the  name  of  a  paaper 
defendant :  it  is  not  enough  to  show  that  they  are  interested  as  equitable 
mortgagees  of  part  of  the  premises,  and  that  they  have  endeavoured  to 
make  terms  with  the  plaintiff  after  judgment  signed. 

PltEXTJCE,  on  a  former  day  in  this  Term,  moved  for  a  rule  calling 
upon  James  Rhodes,  one  of  the  registered  public  officers  of  the 
London  and  County  Joint-stock  Banking  Company,  established 
under  the  7  Geo.  IV.  c.  46,  to  show  cause  why  the  said  co-partner- 
ship should  not  pay  to  the  plaintiffs  their  taxed  costs  of  this  action 
(amounting  to  30/.  5s.  6d.)>  Q^nd  11.  2«.,  the  costs  of.  issuing  and 
executing  the  writ  of  possession  herein,  or  such  portion  thereof  as 
the  Court  should  direct,  together  with  the  costs  of  the  application. 

The  motion  was  founded  upon  an  affidavit  of  the  plaintiffs' 
attorney,  which  stated,  in  substance,  as  follows :  That  this  action 
was  commenced  on  the  7th  of  November,  1854,  and  was  an  action 
of  ejectment  for  the  recovery  of  certain  plots  of  building  ground, 
together  with  the  carcases  of  certain  messuages  or  tenements  erected 
thereon,  which  said  carcases  had  been  so  erected  by  the  defendant, 
and  were,  together  with  the  said  plots  of  ground,  in  his  possession 
at  the  time  of  the  commencement  of  this  action : 

That  the  plaintiffs  are  the  mortgagees  of  one  Hopkins,  the  land- 
lord of  the  property,  who  had  granted  a  building  contract  to  the 
[  •213  ]  defendant  of  the  ground  sought  *to  be  recovered  in  this  action  : 
and  that  the  plaintiffs  had  jointly  with  Hopkins  granted  a  lease  of 
part  of  the  said  ground,  together  with  two  messuages  or  tenements 
partly  erected  thereon,  by  which  he  the  defendant  covenanted  to 
complete  the  said  measuages  by  a  certain  day  therein  named,  and 
had  failed  in  the  performance  of  such  covenant,  and  for  the  breach 
of  this  and  other  covenants  in  such  building  contract  and  lease 
respectively  contained,  this  action  of  ejectment  was  brought : 

That  an  appearance  to  this  action  was  entered  on  or  about  the 
23rd  of  November,  1854,  in  the  name  of  the  defendant,  by  Mr. 
Clarke,  the  resident  attorney  of  the  London  and  County  Joint-stock 
Banking  Company, — the  defendant  having  on  the  17th  of  October 
preceding  filed  a  petition  in  the  Court  of  Bankruptcy. 

That  the  real  defendants  in  this  cause  were  the  London  and  County 
Joint-stock  Banking  Company;  and  that,  on  the  8th  of  January 
last,  the  deponent  saw  a  gentleman  from  the  office  of  their  said 
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resident  attorney,  who  stated  that  the  lease  was  held  by  the  Bank  Anstey 
as  security,  and  that  the  action  was  defended  on  their  behalf,  and  edwards. 
wished  to  ascertain  if  some  arrangement  could  not  be  made,  when 
the  deponent  expressed  the  plaintiffs'  willingness  to  consider  any 
offer  he  might  make,  but  that  such  offer  must  contain  an  agree- 
ment to  pay  all  the  back  rent  then  due  both  under  the  building 
contract  and  under  the  lease : 

That,  on  the  12th  of  January,  the  defendant  received  from  Mr. 
Clarke  a  letter  in  which  he  wrote,  **  This  matter  is  before  the 
directors  with  reference  to  the  arrangement  referred  to  in  your 
interview  with  my  clerk,  Mr.  Carter ;  and  I  have  little  doubt,  that, 
with  your  assistance,  the  result  will  be  satisfactory  to  all  parties. 
In  the  mean  while,  therefore,  I  will  consent  to  judgment  and 
execution  in  the  same  time  as  you  could  obtain  it  by  going  to 
trial ; "  and  that  the  defendant  ^signed  a  confession  of  the  action  [  *2U  ] 
in  the  presence  of  Clarke,  and  judgment  by  confession  was  signed 
on  the  81st,  and  a  writ  of  possession  afterwards  issued  and 
executed : 

That  the  costs  of  the  action  were  taxed  on  the  1st  of  February  at 
SOZ.  .58.  6^2.,  and  the  costs  of  the  execution  of  the  writ  of  possession 
were  71,  2«. ;  that  every  effort  had  been  made  to  obtain  the  amount 
from  the  defendant,  but  without  avail,  he  having  become  bankrupt: 

That  the  costs  were  then  demanded  of  Clarke,  and  on  the  9th  of 
February  the  plaintiffs'  attorneys  received  the  following  communi- 
cation from  Messrs.  Wilkinson  &  Co.,  **  also  acting  for  the  said 
Bank,"  "  Your  letter  of  the  7th  instant,  addressed  to  Mr.  Clarke, 
and  the  papers  in  this  matter,  have  been  handed  to  us  by  our 
clients  the  London  and  County  Bank.  We  propose,  on  behalf  of 
the  Bank,  that  they  should  pay  the  arrears  of  ground-rent  due  in 
respect  of  the  two  houses  in  Limestone  Street,  and  your  costs  (as 
taxed)  of  the  ejectment,  and  that  your  clients  should  grant  the 
Bank  a  new  lease  of  the  houses,  similar  to  the  present  lease,  except 
that  the  covenant  to  complete  should  be  extended  to  Midsummer 
next ; "  but  that  this  proposal  was  not  accepted,  the  plaintiffs' 
attorneys  declining  to  entertain  any  proposition  until  their  costs 
were  paid : 

That,  in  answer  to  a  subsequent  application  for  the  costs,  fortified 

by  a  reference  to  the  case  of  Hutchinson  y.  Greenicood  (l),  Wilkinson 

&  Co.  wrote  to  the  plaintiffs'  attorneys, — "  The  case  you  have  referred 

to  does  not  apply  here.    Mr.  Clarke  entered  an  appearance  for  Mr. 

(1)  99  R.  E.  491  (4  El.  &  JBl.  324). 
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AN8TEY  Edwards,  who  had  a  great  interest  in  the  property,  and  who  was  a 
Edwari>8.  client  of  his.  Mr.  Clarke  was  not  instructed  by  the  Bank  to  defend 
the  action;  nor  did  he  act  for  the  Bank  in  doing  so.  Under 
these  circumstances,  we  do  not  think  you  can  claim  the  costs 
[  *2i6  ]  of  the  Bank  ;  "  and  that  some  further  correspondence  *ensued  in 
which  the  plaintiffs'  attorneys  insisted  upon,  and  Wilkinson  &  Co. 
denied,  the  liability  of  the  Bank  to  the  costs  of  the  defence  of  the 
ejectment. 

Hutchmson  v.  Oreenwood  (1)  was  referred  to. 

Lush  showed  cause,  upon  an  affidavit  by  Mr.  Clarke  showing 
that  the  defendant  was  a  client  of  his,  that  he  was  never  authorised 
by  the  Bank  to  defend  the  ejectment  on  their  account,  that  all 
they  sought,  was,  to  secure  their  own  interest  as  equitable  mort- 
gagees of  part  of  the  property,  and  that,  after  the  plaintiff  knew  the 
nature  of  the  interest  which  the  Bank  had,  he  took  the  defendant 
in  execution  for  the  costs  with  which  he  now  sought  to  charge  the 
Bank.  No  case  has  been  made  out  for  the  summary  interposition 
of  the  Court,  which  is  limited  to  the  case  of  a  party  who  is  really 
interested  setting  up  a  defence  in  the  name  of  a  pauper.  Besides, 
the  fact  of  their  having  taken  the  defendant  in  execution  after 
they  were  made  acquainted  with  the  real  nature  of  the  interest 
which  the  Bank  had  in  the  premises,  alone  affords  an  answer  to 
this  application.  All  the  authorities  were  considered,  and  the 
true  rule  laid  down  in  the  case  cited,  of  Hutchinson  v.  Green- 
it?ood(l).     ♦     *     * 

I  216  ]  Prentice^  in  support  of  the  rule  : 

The  correspondence  set  out  in  the  affidavit  upon  which  this  rule 
was  moved,  shows  that  the  defence  to  this  action  was  really  con- 
ducted solely  for  the  benefit  of  the  London  and  County  Joint-stock 
Banking  Company.  At  the  time  the  appearance  was  entered  by 
Clarke,  their  resident  solicitor,  the  nominal  defendant  had  no 
interest  in  the  matter :  he  had  then  filed  his  petition  in  the  Court 
of  Bankruptcy,  and  all  his  interest  would  necessarily  pass  to  his 
[  *217  ]  assignees.  The  whole  circumstances  show  abundantly  *that  this 
really  was  the  defence  of  the  Bank.  Then,  the  circumstance  of 
the  plaintiffs'  having  taken  Edwards  in  execution  for  these  costs, 
ought  not  to  deprive  them  of  their  remedy  against  the  real  defen- 
dants :  it  might  have  been  urged  as  a  ground  of  complaint  if  he 
had  not  used  every  endeavour  to  get  the  costs  from  Edwards. 
(1)  99  E.  E.  491  (4  El,  &  Bl.  324). 
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Jebvis,  Ch.  J. :  Anstey 

V, 

Upon  these  affidavits,  it  seems  to  me  that  we  cannot  take  upon  Edwards. 
ourselves  to  say  that  the  defence  of  this  ejectment  was  really  the 
defence  of  the  Banking  Company.  On  the  contrary,  it  appears 
that  Edwards  had  a  substantial  interest  in  the  matter,  and  appeared 
by  his  attorney  Clarke.  It  clearly  is  not  a  case  within  the  rule, 
assuming  it  to  be  as  laid  down  by  Lord  Campbell,  on  the  admission 
of  counsel,  in  the  case  cited.  I  think  the  rule  must  be  discharged, 
and,  as  it  was  moved  with  costs,  discharged  with  costs. 

The  rest  of  the  Court  concurring, 

Rule  discharged,  ivith  costs. 


FRYER  V.   STURT.  i^^o. 

Ji/ay  8. 
(16  C.  B.  218—225;  S.  0.  24  L.  J.  0.  P.  154.) 


A  cause  was  referred  at  the  Assizes  at  about  three  o^clock  in  the  afternoon, 
— the  costs  of  the  cause  to  abide  the  event,  and  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  the  arbitrator.  The  arbitration 
commenced  afc  six  o'clock  the  same  evening,  and  all  the  witnesses  were 
examined  before  twelve  o'clock  that  night.  The  award  was  ultimately 
made  in  favour  of  the  defendant,  to  whom  the  costs  of  the  action  were 
ordered  to  be  paid,  each  pai-ty  paying  his  own  costs  of  the  reference  and  a 
moiety  of  the  expenses  of  the  awai*d :  Held,  that  a  witness  who  did  not 
ariive  at  the  Assize  town  until  half- past  ten  o'clock  in  the  evening  of  the 
day  of  the  trial,  was  not  properly  chargeable  as  a  witness  in  the  cause. 

Where  a  cause  at  the  Assizes  is  over  at  three  o'clock  in  the  afternoon, 
the  witnesses  may  reasonably  be  allowed  the  following  day  for  their  return 
home,  though  their  place  of  residence  be  distant  only  about  fifty  miles, 
and  accessible  by  trains  on  the  same  evening. 

Notice  of  trial  in  this  case  was  given  for  the  Summer  Assizes 
at  Winchester  in  1854.  The  commission  day  was  Tuesday,  the 
11th  of  July.  The  cause  was  called  on  for  hearing  on  the  morning 
of  the  ISth,  when,  pending  the  examination  of  the  plaintiff,  who  was 
the  first  witness, — viz.  about  three  o'clock  in  the  afternoon, — it  was 
agreed  that  the  cause  should  be  referred, — the  costs  of  the  cause  to 
abide  the  event,  and  the  costs  of  the  reference  and  award  to  be  in 
the  discretion  of  the  arbitrator. 

The  arbitrator  proceeded  with  the  reference  that  same  evening  at 
six  o'clock,  and  had  heard  all  the  evidence  by  half-past  eleven ;  and 
he  ultimately  made  an  award  in  favour  of  the  defendant,  and 
thereby  ordered  the  plaintiff  to  pay  to  the  defendant  his  costs  of 
the  action,  and  that  each  party  should  bear  his  own  costs  of  the 
reference  and  a  moiety  of  the  costs  of  the  award. 


[218] 
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Frteb  One  Fyue,  a  witness  for  the  defendant,  arrived  at  Winchester  at 

Stum.  about  half-past  ton  o'clock  on  the  night  of  the  13th  of  July,  whilst 
the  reference  was  proceeding.  He  had  been  subpcenaed  as  a  wit- 
ness on  the  trial,  and  it  was  sworn  that  he  was  a  material  witness : 
but  he  was  not  examined. 

Upon  the  taxation  of  the  costs,  the  expense  of  Pyne's  attendance 
was  allowed  as  part  of  the  costs  of  the  cause.  The  Master  also 
allowed  for  the  attendance  of  certain  other  witnesses  for  three  days, 
[♦219]  viz.,  the  12th,  13th,  and  *14th  of  July,  though  it  was  submitted 
that  there  was  ample  time  for  their  return  to  Poole,  the  place  from 
which  they  came  (which  was  distant  about  fifty-six  miles  by  railway 
from  Winchester),  on  the  13th,  there  being  three  trains  for  that 
place  after  the  cause  was  agreed  to  be  referred,  viz.  at  4.50,  at  6.28, 
and  at  7.8,  by  either  of  which  the  witnesses  might  have  got  home 
by  a  reasonable  time  that  night ;  and,  consequently,  that,  as  they 
stayed  at 'Winchester  for  the  purpose  of  the  reference  only,  the 
expense  of  their  attendance  for  the  additional  day  ought  not  to  be 
allowed  as  costs  of  the  cause. 

'Temple,  on  a  former  day  in  this  Term,  obtained  a  rule  calling 
on  the  defendant  to  show  cause  why  the  Master  should  not  be  at 
liberty  to  review  his  taxation.  He  submitted  that  Pyne  was  not  a 
witness  attending  on  the  trial,  and  therefore  that  his  expenses  should 
have  been  charged  as  part  of  the  costs  of  the  reference,  and  not  of 
the  trial ;  and  also  that  the  Master  ought  not  to  have  allowed  as 
part  of  the  costs  of  the  trial  the  attendance  of  the  other  witnesses 
on  the  14th,  when  the  cause  had  been  disposed  of. 

Slade  and  Maynard  now  showed  cause.     *     *     * 

[  221  ]  (The  Master,  Mr.  Methold,  stated,  that  his  attention  had  not  been 

called  to  the  fact  of  Pyne  not  having  arrived  at  Winchester  until 
after  the  cause  was  referred,  or  he  should  not  have  allowed  his 
expenses  as  part  of  the  costs  of  the  cause ;  but  that,  as  to  the  other 
witnesses,  he  had  adopted  the  ordinary  course  of  allowing  them  a 
day  for  coming  to  Winchester,  their  stay  during  the  trial,  and  a  day 
for  returning  home.) 

[  222  ]  Montague  Smith  and  Bevan,  in  support  of  the  rule.     *     *     * 

[  223  ]       Jervis,  Ch.  J. : 

It  is  much  to  be  lamented,  from  whatever  cause  it  arose,  that  the 
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point,  BO  far  as  it  regards  the  witness  Pyne,  was  not  made  before  feyer 
the  Master.  If  it  had  been,  there  would  have  been  no  necessity  for  sturt. 
the  expense  of  this  motion.  But  I  think  we  must  make  the  rule 
absolute  to  a  certain  extent.  The  cause  was  over  before  Pyne 
arrived  at  Winchester.  It  certainly  would  be  very  inconvenient 
to  enter  into  an  inquiry  as  to  how  long  a  cause  would  probably 
last.  Suppose,  instead  of  being  referred  at  three  o'clock,  the  cause 
had  been  ended  by  a  compromise,  Pyne  not  being  then  there,  clearly 
he  would  not  have  been  allowed  as  a  witness  in  the  cause.  His 
attendance,  therefore,  should  have  been  charged  to  the  reference,  and 
not  to  the  cause.  As  to  the  other  witnesses,  I  think  the  Master 
was  quite  right  in  allowing  them  a  day  for  coming,  a  day  for  staying 
at  Winchester,  and  a  day  for  returning  home.  Though  true  it  may 
be,  that,  the  cause  being  over  at  three  o'clock,  they  had  ample  oppor- 
tunity for  getting  home  that  evening,  I  think  they  were  not  bound  to 
hurry  away  in  the  manner  suggested.  It  was  impossible  to  foresee 
when  the  cause  would  end.  They  must  necessarily  have  ordered 
some  refreshment,  and  no  doubt  would  have  made  arrangements  for 
sleeping  at  Winchester.  I  think  the  Master  was  quite  right  upon 
that  point.    But,  as  to  Pyne,  the  taxation  must  be  reviewed. 

Gbesswbll,  J. : 

I  also  think  the  expenses  of  the  witness  Pyne  ought  not  to  have 
been  allowed  as  costs  in  the  cause.  And  the  Master  tells  us  he 
would  not  have  allowed  them,  if  the  fact  of  the  non- arrival  of  that 
witness  at  the  Assize  town  until  after  the  cause  was  called  on  and 
referred,  had  been  communicated  to  him.  As  to  that,  therefore, 
the  taxation  must  be  reviewed.  It  would  be  manifestly  inconvenient 
to  speculate  upon  the  probable  duration  of  a  trial ;  the  parties,  as 
we  know  *from  experience,  are  so  frequently  mistaken  in  that,  that  [  *224  ] 
it  could  be  no  just  foundation  for  any  decision.  The  true  and  only 
question  is,  was  this  man  a  witness  in  the  cause.  He  clearly  was 
not.  As  to  the  other  point,  we  must  look  at  it  as  if  there  had  been 
no  reference  at  all.  I  see  no  reason  to  find  fault  with  the  Master's 
discretion.  The  cause  was  over  at  three  o'clock  in  the  afternoon, 
and  the  witnesses  had  fifty-six  miles  to  go.  It  was  not  unreasonable, 
therefore,  to  allow  them  a  day  for  coming,  a  day  for  staying,  and  a 
day  for  returning.     Upon  that,  therefore,  there  will  be  no  rule. 

Williams,  J. : 
I  am  of  the  same  opinion.    It  is  contended  on  the  part  of  the 
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Fbtbr  defendant,  that  all  the  expenses  of  the  witnesses  were  costs  in  the 
stubt.  cause.  That,  however,  is  not  so.  The  cause  was  over,  so  far  as 
concerned  the  question  of  expenses,  as  soon  as  it  was  brought  to  an 
end,  whether  it  was  by  a  verdict  or  by  a  reference.  Afterwards  comes 
a  distinct  proceeding,  of  which  the  defendant  was  not  to  be  allowed 
the  expenses.  The  distinction  taken  in  the  text-books  is  good,  and 
is  supported  by  the  authorities.  As  far  as  regards  Pyne's  attend- 
ance, it  mattered  not  how  the  cause  came  to  an  end.  It  was  over 
at  three  o'clock,  and  he  did  not  arrive  at  Winchester  until  half-past 
eleven.  If  there  had  been  an  absolute  verdict,  instead  of  a  reference, 
nobody  could  contend  for  a  moment  that  he  ought  to  be  allowed  as 
a  witness.  The  actual  state  of  circumstances  makes  no  difference 
in  that  respect.  As  to  the  other  witnesses,  I  think  the  Master  was 
quite  right.  Much  must  necessarily  be  left  to  his  discretion  ;  and 
matters  of  this  sort  are  not  to  be  weighed  in  golden  scales.  The 
cause  being  unexpectedly  at  an  end  by  three  o'clock,  though  the 
witnesses  might,  by  availing  themselves  of  the  earliest  train, 
and  quitting  Winchester  unrefreshed,  or  by  travelling  late  at  night, 
have  arrived  at  home  the  same  day,  I  think  they  were  not  bound 
to  do  so. 

[  226  ]       Cbowdbr,  J. : 

I  entirely  concur  with  the  rest  of  the  Court  upon  both  points. 
When  the  matter  was  before  me  at  chambersi  I  looked  upon  it  as  a 
matter  of  practice  which  the  Master  had  decided,  and  that  it  was 
not  unreasonable  that  Pyne  should  be  considered  as  a  witness  in 
the  cause.  The  rest  of  the  Court,  however,  think  otherwise ;  and  I 
am  bound  to  agree  with  them.  If  this  were  res  integral  I  should 
incline  to  think  it  but  reasonable  that,  the  costs  of  all  the  witnesses, 
whether  examined  at  the  trial  or  before  an  arbitrator,  should  be 
considered  as  costs  in  the  cause.  In  this,  it  seems,  I  am  mistaken. 
We  are  bound  by  the  authorities.  As  to  the  other  point,  I  agree 
that  it  was  not  unreasonable  under  the  circumstances  to  allow  the 
witnesses  three  days, — one  for  coming,  one  for  staying  for  the  trial, 
and  one  for  returning  home.  In  this  I  see  no  ground  for  finding 
fault  with  the  Master's  decision. 

Rvle  absolute  accordingly. 
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In  re  ANNE  COOPEK.  i856. 

Auril  27. 
(16  C.  B.  225—226.)  

Prior  to  the  statute  18  &  19  Yict.  c.  42,  an  affidavit  sworn  before  the 
British  consul  at  Paris,  was  not  admissible  in  our  Courts. 


CLAKKE  V.   AKDEN.  im. 

(16  0.  B.  227—256;  S.  C.  3  C.  L.  E.  781 ;  24  L.  J.  C.  P.  162  ;  1  Jur.  N.  S.  710.)       '^^^'^' 

A  lease  granted  by  a  copyhold  tenant,  under  a  licence  of  the  lord,  is  not         T  227  ] 
affected  by  a  forfeiture  of  tiiie  tenant's  estate, — such  licence  operating  as  a 
confirmation  by  the  lord;  and,  consequently,  pending  the  term  created 
thereby,  the  lord  cannot  maintain  ejectment  for  the  land. 

And  it  is  competent  to  a  purchaser  of  the  tenant's  interest  in  the  copyhold 
tenement,  who  comes  in  and  defends  as  landlord,  and  who  is  in  receipt  of 
the  rents,  to  set  up  the  lease  as  a  bar  to  the  lord's  claim. 

This  was  an  action  of  ejectment  brought  by  the  lord  of  the 
manor  of  Dunsford,  in  the  county  of  Surrey,  to  recover  certain 
buildings  and  land,  parcel  of  the  manor,  upon  an  alleged  forfeiture 
by  the  copyhold  tenant. 

In  the  writ,  which  was  tested  on  the  25th  of  October,  1852,  the 
premises  were  described  as  "a  certain  dwelling-house  and  malt- 
house,  with  the  outbuildings  thereto  belonging,  and  a  piece  of  land, 
consisting  of  one  acre  or  thereabouts,  adjoining  thereto  and  used 
therewith  as  a  garden,  situate  in  Bridgefield,  and  which  premises 
were  formerly  known  as  '  All  that  one  acre  of  copyhold  or  customary 
land,  being  in  Bridgefield,  in  Wandsworth,  within  and  parcel  of  the 
manor  of  Dunsford,  together  with  the  dwelling-house,  malt-house, 
barn,  and  buildings  thereon  erected,'  with  their  appurtenances,  in 
the  parish  of  Wandsworth,  in  the  county  of  Surrey." 

The  defendant  on  the  8th  of  November  appeared  to  the  writ,  and 
defended  for  the  whole  of  the  land  and  property  therein  mentioned. 

On  the  8rd  of  May,  1882,  Frederick  Thomas  West  was  admitted, 
under  the  will  of  his  father,  John  West,  a  late  copyhold  tenant  of  the 
manor  of  Dunsford,  as  tenant  in  fee,  according  to  the  custom  of  the 
manor,  amongst  other  hereditaments,  to  certain  lands  and  buildings, 
held  of  that  manor,  and  which  are  the  subject  of  this  ejectment, 
comprising  a  dwelling-house,  with  *a  malt-house  adjoining,  and  a  [  *228  ] 
large  garden,  and  six  tenements  and  gardens,  all  situate  in  Bridge- 
field,  in  the  parish  of  Wandsworth.    The  admission  was  as  follows : 

"  The  court-baron  of  the  Right  Hon.  George,  Lord  Viscount 
Middleton,  &c.,  lord  of  the  said  manor,  there  held  in  and  for  the 
said  manor  on  Thursday,  the  8rd  of  May,  in  the  2nd  year  of  the 
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claukb  reign  of  our  sovereign  lord  William  the  Fourth,  and  in  the  year  of 
Arden.  our  Lord  1832,  by  Reginald  Bray,  gentleman,  deputy  of  William 
Bray,  Esq.,  steward  there  : 

''At  this  court  it  is  presented  by  the  homage,  and  thereupon 
inrolled  by  the  steward  there,  that  John  West,  Esq.,  late  one  of  the 
copyhold  customary  tenants  of  this  manor,  whose  death  was  presented 
at  a  court-baron  held  for  this  manor  on  the  19th  of  April,  1881, 
had  in  his  life-time  duly  surrendered  his  copyhold  or  customary 
premises  held  of  this  manor  to  theuses  of  his  will,  and  that  he  duly 
made  and  published  his  last  will  and  testament  in  writing,  bearing 
date  the  29th  of  March,  1827,  which  was  attested  by  three  witnesses, 
whereby,  in  pursuance  and  performance  of  a  covenant  contained  in 
the  settlement  executed  on  his  marriage  with  his  wife  Elizabeth 
West,  he  gave  and  bequeathed  to  his  said  wife  and  her  assigns,  for 
her  life,  an  annuity  or  clear  yearly  sum  of  200Z.,  payable  as  therein 
mentioned,  and  he  thereby  charged  all  and  every  his  real  and  personal 
estates  with  the  payment  of  the  said  annuity,  and,  subject  thereto, 
he  devised  to  his  son  Frederick  Thomas  West  all  his  copyhold 
messuages,  lands,  tenements,  and  hereditaments,  situate  and  being 
in  the  parish  of  Wandsworth,  in  the  county  of  Surrey,  with  their 
and  every  of  their  appurtenances,  to  hold  the  same  to  his  said 
son  Frederick  Thomas  West,  his  heirs  and  assigns,  according  to 
the  custom  of  the  manor  whereof  the  same  are  holden,  and  subject 
[  *229  ]  to  the  rents,  fines,  *heriots,  and  services  to  be  therefor  paid, 
rendered,  and  performed;  but,  in  case  his  said  son  Frederick 
Thomas  West  should  depart  this  life  without  leaving  lawful  issue 
living  at  his  decease,  then,  subject  and  charged  as  aforesaid,  the 
said  testator  gave  and  devised  the  said  copyhold  estates  unto  his 
son  William  Henry  West,  his  heirs  and  assigns,  according  to  the 
custom  of  the  manor  aforesaid,  and  subject  to  the  rents,  fines, 
heriots,  and  services  to  be  therefor  paid,  rendered,  and  performed : 

"  And  now  at  this  court,  in  the  third  proclamation,  cometh  &c.  (l). 

''  Also  at  this  court,  on  such  third  proclamation,  cometh  the  said 
Frederick  Thomas  West,  by  W.  B.  S.,  his  attorney,  and  humbly 
prayeth  that  he  may  be  admitted  tenant  of  the  lord  of  the  manor 
to  all  that  one  acre  of  copyhold  or  customary  land  lying  in  Bridge- 
field,  in  Wandsworth,  within  and  parcel  of  this  manor,  together  with 
a  dwelling-house,  malt-house,  bam,  and  buildings  thereon  erected, 
with  their  appurtenances,  of  which  the  said  John  West  died  seised, 
as  presented  at  the  said  court-baron  held  for  this  manor  on  the  19th 
(1)  This  related  to  other  premises,  not  in  question  in  this  action. 
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of  April,  1831 :  And  thereupon  the  lord  of  this  manor,   by  his      Clarke 
deputy-steward  aforesaid,  and  by  the  rod,  doth  now  at  this  court       arden. 
grant  the  same  unto  the  said  Frederick  Thomas  West,  by  his 
attorney  aforesaid.  To  have  and  to  hold  the  same,  with  the  appur- 
tenances, unto  the  said  Frederick  Thomas  West,  for  such  estate  and 
interest  as  he  is  entitled  to  therein,  under  and  according  to  the  true 
intent  and  meaning  of  the  will  of  the  said  John  West,  deceased,  or 
otherwise,  and  subject  and  charged  as  in  the  said  will  mentioned, 
of  the  lord  of  this  manor,  by  the  rod,  and  by  copy  of  court-roll,  at 
the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by  the 
yearly  *rent  of  8rf.,  heriot,  fealty,  suit  of  court,  and  other  services       [  ♦230  ] 
and  customs  therefor  formerly  due  and  of  right  accustomed  :  And 
(saving  all  rights  of  the  lord  whatsoever)  the  said  Frederick  Thomas 
West,   by  his  attorney  aforesaid,  is  admitted  tenant  thereof  in 
manner  and  form  aforesaid,  hath  seisin  by  the  rod,  and  giveth  and 
payeth  to  the  lord  for  a  fine  &c. :  And  his  fealty  is  respited. 
"  Pines  in  all,  170/."  (1). 

On  the  20th  of  September,  1837,  the  lord  of  the  manor,  by 
Reginald  Bray,  his  steward,  granted  a  licence  to  Frederick  Thomas 
West  to  demise  the  messuage,  malt-house,  garden,  and  outhouses, 
the  subject  of  this  ejectment,  to  one  Thomas  Donaldson.  The 
licence  was  as  follows  : 

"  The  Manor  of  Dunsford,]  Be  it  remembered,  that,  out  of  court, 
in  the  county  of  Surrey.  |  on  the  20th  of  September,  1887, 
the  lord  of  the  said  manor,  by  Reginald  Bray,  Esq.,  steward  of 
the  courts  of  the  said  manor,  did  grant  licence  to  Mr.  Frederick 
Thomas  West,  one  of  the  copyhold  or  customary  tenants  of  the  said 
manor,  to  demise  and  to  farm  let  to  Thomas  Donaldson,  of  &c.,  all 
that  capital  or  customary  messuage  or  dwelling-house,  malt-house, 
garden,  and  outhouses  thereto  belonging,  situate  in  Bridgefield,  in 
Wandsworth,  within  and  parcel  of  this  manor,  late  in  the  occupation 
of  George  Hudson  (to  which  premises  the  said  Frederick  Thomas 
West  was  admitted  tenant  at  a  court-baron  held  for  the  said  manor 
on  the  3rd  of  May,  1832),  for  any  term  or  number  of  years  not 
exceeding  twenty-one  years  from  Michaelmas  Day  now  next,  saving 
and  reserving  to  the  lord  of  the  said  manor  all  and  all  manner  of 
fines  (in  imposing  whereof  no  regard  is  to  be  had  to  the  rent  to  be 
reserved  in  such  lease),  rents,  services,  and  customs  therefor  formerly 
due  and  of  right  accustomed :  *And  for  such  licence  the  said  Frederick  [  •23i  ] 
Thomas  West  hath  given  and  paid  to  the  lord  for  a  fine  1/.  1«." 
(1)  This  included  other  property  besides  that  now  in  question. 
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CiABKs  In  pursuance  of  this  licence,  which  was  duly  entered  on  the  court- 

abdsn.  rolls  of  the  manor,  by  indenture  of  lease  dated  the  29th  of  September, 
1887,  West  demised  the  premises  to  Donaldson  for  the  term  of  twenty- 
one  years  from  the  date  of  the  lease,  at  the  annual  rent  of  98Z.  15«. 
On  the  30th  of  May,  1888,  West  surrendered  the  premises  to  the 
Bev.  Francis  Curtis,  conditionally,  for  securing  the  sum  of  1,0001. 
and  interest.    The  surrender  was  as  follows : 

"Manor  of  DunBford,)Be  it  remembered,  that,  on  the  30th  of 
in  the  county  of  Surrey.)  May,  1888,  came  Frederick  Thomas  West, 
of  &c.,  one  of  the  customary  or  copyhold  tenants  of  this  manor,  and 
did  out  of  court  surrender  by  the  rod  into  the  hands  of  the  lord  of 
this  manor,  by  the  acceptance  of  Beginald  Bray,  Esq.,  steward  of 
the  courts  of  the  said  manor,  according  to  the  custom  thereof,  all 
that  piece  or  parcel  of  copyhold  or  customary  land  or  ground  situate 
at  Bridgefield,  in  Wandsworth,  within  and  parcel  of  this  manor, 
together  with  a  dwelling4iou8e,  malt-house,  bam,  and  buildings 
thereon  erected,  with  their  respective  appurtenances  (to  which  the 
said  Frederick  Thomas  West  was  admitted  tenant  at  a  court-baron 
holden  for  this  manor  on  the  8rd  of  May,  1832),  and  all  the  estate, 
right,  title,  and  interest,  at  law  or  in  equity,  of  the  said  Frederick 
Thomas  West,  in,  to,  or  out  of  the  said  hereditaments,  To  the  use 
and  behoof  of  the  Bev.  Francis  Curtis,  of  Cranbrook,  in  the  county 
of  Kent,  clerk,  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  manor,  subject  nevertheless  to  the  proviso  or 
condition  hereinafter  contained,  that  is  to  say,  Provided  always, 
and  these  presents  are  upon  this  express  condition,  that,  if  the  said 
[  *232  ]  Frederick  Thomas  West,  his  heirs,  executors,  *or  administrators, 
or  any  of  them,  shall  and  do  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  Francis  Curtis,  his  executors  or  administrators,  on 
the  26th  of  November  now  next  ensuing,  the  full  sum  of  1,000/.  of 
lawful  money  of  Great  Britain,  with  interest  for  the  same  in  the 
meantime  after  the  rate  of  51.  for  every  lOOZ.  by  the  year,  being  the 
same  sum  of  money  as  is  mentioned  in  and  intended  to  be  secured 
by  a  certain  indenture  already  prepared,  and  intended  to  bear  even 
date  herewith,  and  made  between  the  said  Frederick  Thomas  West 
of  the  first  part,  William  Cory  and  Bussell  Scott,  of  &c.,  of  the 
second  part,  and  the  said  Francis  Curtis  of  the  third  part  (being  a 
mortgage  of  the  same  and  other  property,  upon  which  the  proper 
ad  valorem  duty  has  been  aflBxed),  without  any  deduction  or  abate- 
ment whatsoever,  then  this  surrender  to  be  void  and  of  none  effect, 
or  else  to  remain  in  full  force  and  virtue.'* 
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Admission  was  never  taken  by  Mr.  Curtis  upon  this  surrender  :  Clarke 
and  West  continued  to  be  tenant  on  the  roll  down  to  the  time  of  ardbn. 
his  bankruptcy  hereinafter  mentioned. 

On  the  20th  of  December,  1841,  d^fiat  in  bankruptcy  was  issued 
against  West,  who  was  thereupon  duly  adjudged  a  bankrupt. 

On  the  5th  of  May,  1848,  West's  assignees,  with  the  consent  of 
the  Commissioner,  put  up  the  premises  which  are  the  subject  of  this 
action,  to  sale  by  public  auction,  at  Garra way's  Coffee-house ;  and 
the  present  defendant  became  the  purchaser  at  such  sale  for  1,0152. 

On  the  1st  of  December,  1848,  West's  assignees,  with  the  consent 
of  West  and  of  Curtis, — and  pursuant  to  a  licence  from  the  lord,  dated 
the  81st  of  October,  1841,  in  the  same  terms  as  those  of  the  licence 
to  demise  to  Donaldson, — demised  the  residue  of  the  premises 
which  were  held  by  West  as  tenant  of  the  manor  of  Dunsford, 
described  as  '*  All  those  five  cottages,  formerly  a  bam,  together  with 
the  field  or  close  of  land  ^thereto  adjoining,  containing  half  an  acre,  [  *238  ] 
or  thereabouts,  be  the  same  more  or  less,  situate,  lying,  and  being 
in  Bridgefield,  in  Wandsworth,  within  and  parcel  of  this  manor," 
to  one  John  Leach  Bennett,  for  fourteen  years  from  Christmas,  1842. 

On  the  80th  of  May,  1844,  by  indenture  of  that  date,  the  Com- 
missioner, in  execution  of  the  fiat  against  West,  bargained  and  sold 
the  premises  so  agreed  to  be  purchased  by  him,  to  the  defendant, 
to  hold  to  him  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord, 
and  according  to  the  custom  of  the  manor,  discharged  from  the 
mortgage  to  Curtis,  and  from  all  principal  money  and  interest 
thereby  secured ;  but  subject,  as  to  part  of  the  premises, — being 
the  premises  the  subject  of  this  action, — to  the  lease  of  the  29th  of 
September,  1887,  made  between  West  of  the  one  part  and  Donald- 
son of  the  other  part :  and  the  Commissioner  thereby  impowered 
and  authorised  Mr.  J.  D.  Tinney,  at  the  then  next  or  any  subse- 
quent court,  or  out  of  court,  so  soon  as  might  be,  to  surrender  the 
said  premises  into  the  hands  of  the  lord,  to  the  use  of  the  defendant, 
his  heirs  and  assigns,  at  the  will  of  the  lord,  and  according  to  the 
custom  of  the  manor. 

No  surrender  was  ever  made  by  Tinney  pursuant  to  the  authority 
given  to  him  by  this  deed:  and  many  negotiations  took  place 
between  the  defendant  and  the  steward  of  Lord  Middleton,  the 
then  lord  of  the  manor,  as  to  the  amount  of  the  fine  to  be  paid 
by  the  defendant  on  his  admission  as  tenant,  down  to  the  year 
1851,  when  the  plaintiff  purchased  the  manor  from  the  trustees  of 
Lord  Middleton. 
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Clarke  Shortly  after  the  plaintiff  became  possessed  of  the  manor,  viz. 

Ardbn.  on  the  16th  of  December,  1851,  he  sought  to  compel  Mr.  Curtis  to 
come  in  and  be  admitted  upon  the  conditional  surrender  made  to 
him  by  West  on  the  80th  of  May,  1888 ;  and  the  following  entry 

[  *234  ]  appears  *npon  the  court-rolls  under  the  date  of  the  16th  of 
September,  1851: 

''  At  this  court  it  is  presented  by  the  homage,  and  thereupon 

inroUed  by  the  steward  there,  that  the  condition  of  the  surrender 

of  certain  copyhold  land  and  premises  holden  of  this  manor,  made 

by  Frederick  Thomas  West  to  the  Bev.  Francis  Curtis,  and  which 

surrender  was  presented  at  a  court-baron  holden  for  this  manor  on 

the  4th  of  February,  1889,  was  not  performed  according  to  the 

tenor,  purport,  and  effect  of  the  said  surrender  and  the  condition 

thereof,  which  by  the  said  surrender  has  become  absolute ;  and 

now  at  this  court  the  first  proclamation  is  made,  that,  if  the  said 

Francis  Curtis,  or  any  person  or  persons  having  right  to  the  said 

copyhold  or  customary  land  and  premises  which  came  into  the  hands 

of  the  lord  of   this  manor  on   the   said  surrender  of  the  said 

Frederick  Thomas  West  aforesaid,  will  come  into  court  to  take  the 

same  out  of  the  hands  of  the  lord,  he,  she,  or  they  shall  be  heard ; 

but  no  one  cometh :  therefore  the  first  default  is  now  recorded." 

Notice  of  the  above  proclamation  or  presentment  was  given  to 
the  defendant ;  but  nothing  further  appeared  to  have  been  done 
upon  it.  The  defendant  was  then  required  to  come  in  and  be 
admitted ;  but,  inasmuch  as  the  lord  demanded  two  fines, — one  as 
upon  the  admission  of  Curtis,  the  other  for  his  own  admission,  and 
conceiving  the  amount  demanded  to  be  exorbitant  and  unreasonable, 
he  declined  to  come  in  at  all,  but  insisted  that  West  was  still  tenant 
upon  the  roll  as  a  trustee  for  him. 

On  the  28th  of  July,  1852,  the  following  notice  or  summons  was 
served  upon  West : 

"  The  Manor  of  Dunsford,  in  the  county  of  Surrey. 
•  "  Mr.  F.  T.  West. 

"  Sir, — You  are  required  to  attend  a  court-baron  for  the  manor  of 
[  *235  ]  Dunsford,  to  be  held  at  the  'Antelope'  *Tavern,  in  the  High  Street, 
Wandsworth,  on  Tuesday  the  8rd  of  August  next,  at  one  o'clock  in 
the  afternoon  precisely,  to  pay  your  quit-rents,  fines,  and  other 
duties  as  of  right  you  ought  to  perform  and  render  the  same  at 
said  court. 

"  Dated  this  28th  of  July,  1852. 

"William  Field,  Bailiff." 
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To  this  notice,  West,  on  the  same  day,  sent  the  following  reply :        Glabkb 

V. 

AXDKfi 

''  To  the  steward  of  the  Manor  of  Dunsford. 

^*  Sir,— I  have  to  acknowledge  the  receipt  of  your  summons  to 
attend  a  court-baron  at  Wandsworth  on  Tuesday  next,  the  3rd 
proximo :  but  I  beg  to  state  that  I  am  not  now  a  copyholder  of  the 
manor  of  Dunsford,  and  therefore  disclaim  all  liability  to  pay  to  the 
lord  of  that  manor  the  quit-rents,  fines,  and  other  duties  indicated 
in  the  summons  referred  to  on  the  other  side.** 

On  the  8rd  of  August,  1852,  at  a  court  held  for  the  manor  of 
Dunsford,  West's  letter  was  presented ;  and  the  following  present- 
ment appears  upon  the  court-rolls  : 

'*  At  this  court  it  is  presented  by  the  homage,  and  thereupon 
inrolled  by  the  steward  there,  that  Frederick  Thomas  West,  who 
held  to  him  certain  copyholds  to  which  he  was  admitted  tenant  on 
the  3rd  of  May,  1832,  having  been  personally  summoned,  has  sub- 
tracted his  services,  and  disclaimed  the  lord,  as  appears  by  the 
letter  now  presented,  and  which  reads  as  follows,'*  (setting  it  out). 

In  August,  1853,  the  plaintiff  served  notices  upon  Bennett  and 
the  administratrix  of  Donaldson,  respectively,  informing  them  that 
West's  estate  was  forfeited,  and  requiring  them  to  pay  the  future 
accruing  rents  to  him,  and  to  attorn  to  him.  The  tenants,  however, 
continued  to  pay  their  rent  to  the  defendant. 

Further  negotiations  took  place  between  the  plaintiff  *and  the      [  «236  ] 
defendant  as  to  the  amount  of  the  fine  to  be  paid  on  the  admission 
of  the  latter, — the  plaintiff  claiming  313Z.  and  the  defendant  offering 
222/.  (being  two  years'  rent), — but  they  produced  no  result. 

A  surrender  was  then  prepared,  pursuant  to  the  bargain  and  sale 
of  the  30th  of  May,  1844,  and  tendered  to  the  steward,  who  declined 
to  accept  it,  on  the  ground  that  West  had  been  guilty  of  a  forfeiture. 

It  appeared  that  the  rent  received  by  the  defendant  for  the 
premises  in  question  was  93Z.  158.  for  one  portion,  and  16L  for  the 
rest, — together  108Z.  15«. 

Mr.  Bray,  who  had  been  steward  of  the  manor  for  about  twenty- 
five  years,  proved  that  the  customary  fine  on  a  surrender  and 
admittance  was  two  years'  rent ;  but  that,  if  the  party  came  in 
promptly,  a  year  and  a  half's  rent  was  usually  taken. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Spring  Assizes  at 
Kingston  in  1853. 

On  the  part  of  the  defendant,  it  was  objected,  that  he  was  not 
bound  to  come  in  and  be  admitted,  in  the  absence  of  a  special 
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clarkb  custom,  or  at  all  events  not  so  long  as  West  remained  tenant  on  the 
abden.  ^^^*  ^®  being  a  trustee  for  him ;  that  West's  letter  of  the  28th  of 
July,  1852,  was  not  such  a  disclaimer  as  to  work  a  forfeiture,  bat  at 
most  could  only  entitle  the  lord  to  seize  quousque  ;  that  the  plaintiff 
at  all  events  was  not  entitled  to  the  possession  so  long  as  the  leases 
to  Donaldson  and  Bennett  remained  in  force  ;  and  that  the  fine 
demanded  for  the  defendant's  admission  was  unreasonable  and 
excessive. 

For  the  plaintiff  it  was  submitted,  that  West's  letter  of  the  28th 
of  July,  1852,  was  a  disclaimer  of  the  lord's  title,  and  an  absolute 
iorfeiture ;  that  the  lease  to  Bennett  was  not  a  lease  granted  in  con- 
formity with  the  licence ;  that,  assuming  the  leases  to  Donaldson 
and  Bennett  to  be  subsisting  leases  notwithstanding  the  forfeiture, 
[  *237  ]  it  was  not  competent  to  the  defendant,  who  ^claimed  to  defend  as 
landlord,  to  set  up  those  leases;  and  that  the  defendant  had  never 
put  himself  in  a  position  to  object  to  the  reasonableness  of  the  fine 
demanded,  inasmuch  as  he  had  never  been  admitted. 

The  learned  Judge,  reserving  the  points  of  law,  left  it  to  the  jury 
to  say  whether  or  not  the  fine  demanded  for  the  admission  of  the 
defendant,  was  demanded  as  preliminary  to  his  admission,  and 
whether  it  was  unreasonable  in  amount ;  telling  them,  that,  if  they 
found  these  questions  in  the  affirmative,  the  defendant  was  entitled 
to  their  verdict. 

The  jury  found  both  those  questions  in  the  affirmative,  and  the 
learned  Judge  accordingly  directed  the  verdict  to  be  entered  for  the 
defendant,  reserving  leave  to  the  plaintiff  to  move,  with  a  view  to 
the  facts  being  stated  in  a  special  case  for  the  opinion  of  the  Gonri 

Bramwelly  in  Easter  Term,  1858,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  the  learned  Judge  having  left 
to  the  jury  an  immaterial  issue,  viz.  the  reasonableness  or  un- 
reasonableness of  the  fine  demanded  ;  and,  the  parties  having  failed, 
after  much  negotiation,  to  agree  in  the  statement  of  a  special  case, 
the  rule  came  on  for  argument. 

Channell,  Serjt.,  and  Lush,  showed  cause,  in  Hilary  Term  last : 
The  facts  are  shortly  these.  In  1882,  one  West  became  tenant 
of  the  copyholds  in  question,  having  been  admitted  thereto  on  the 
death  of  his  father.  In  1887,  West  obtained  a  licence  from  the 
then  lord  of  the  manor,  Lord  Middleton,  to  lease  part  of  the 
premises  to  one  Donaldson  for  twenty-one  years,  and  in  1841,  he 
obtained  a  similar  licence  to  lease  the  other  part  to  one  Bennett, 
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for  fourteen  years.  These  two  leases  were  accordingly  granted,  Clabks 
and  were  subsisting  leases  at  the  time  this  ejectment  was  brought.  abden. 
In  *18S9,  West  made  a  conditional  surrender  in  favour  of  one  [  *238  ] 
Curtis ;  but  Curtis  never  came  in.  In  1841,  West  became  bankrupt. 
His  assignees  sold  his  interest  in  the  copyhold  tenements  to  the 
defendant,  and  Curtis  was  a  party  to  the  conveyance  to  him.  Upon 
the  defendant's  seeking  to  be  admitted,  the  plaintiff,  who  had 
become  possessed  of  the  manor  by  purchase  from  the  trustees 
of  the  late  Lord  Middleton,  at  first  insisted  upon  two  fines, — one, 
as  upon  the  admission  of  Curtis,  the  other  for  the  defendant's 
admission  ;  but,  ultimately,  he  demanded  one  fine  of  818!.,  the 
yearly  value  of  the  premises  being  98L  15«.  and  l&L  The  jury 
found  that  that  was  an  unreasonable  demand.  This  rule  was 
moved  on  the  ground  that  the  question  as  to  the  reasonableness  of 
the  fine,  was  an  immaterial  question,  and  ought  not  to  have  been 
submitted  to  the  jury.  Be  that  as  it  may,  it  is  no  ground  for  anew 
trial,  if  upon  the  whole  undisputed  facts  of  the  case  the  defendant 
is  clearly  entitled  to  retain  his  verdict. 

The  first  point  that  arises,  is,  as  to  West's  disclaimer.  It  is 
submitted, — first,  that  it  was  not  competent  to  West  after  his 
bankruptcy  to  disclaim, — secondly,  that  if  it  were  competent  to  him 
to  disclaim,  he  did  not  in  fact  do  so, — thirdly,  that  his  disclaimer 
could  only  operate  a  forfeiture  of  his  own  interest,  and  could  not 
affect  the  validity  of  the  leases  granted  by  him  under  the  lord's 
licence. 

The  case  of  the  bankruptcy  of  the  copyhold  tenant  is  provided 
for  by  the  6  Geo.  IV.  c.  16,  [ss.  68  and  69  (l)]. 

With  respect  to  the  leases,  they  clearly  are  not  affected  by  the       [  239  ] 
forfeiture  of  West.    [They  referred  to  Scriven  on  Copyholds,  4th  edit, 
pp.  489  and  461.]     If  this  be  a  forfeiture  at  all,  it  is  a  forfeiture       [  240  ] 
of  the  reversion,  and  therefore  ejectment  will  not  lie :  see  8  &  9 
Vict.  c.  106,  s.  9 ;  Co.  Litt.  215  b. 

Bramwell  and  Petersdorff,  in  support  of  the  rule : 

West  being  the  tenant  upon  the  roll,  and  so  continuing  down  to 
the  time  of  his  disclaimer  in  July,  1852,  he  is  the  only  person  the 
lord  is  bound  to  recognise  :  he  is  tenant  on  the  roll  for  all  purposes, 
even  for  the  purpose  of  working  a  forfeiture.  [They  referred  to 
Scriven,  pp.  128  and  447.]  All  that  the  surrenderee  before  admit-  [  24i  ] 
tance  has,  is,  an  inchoate  right  to  be  admitted. 

(1)  See  now  s.  50  of  the  Bankruptcy  Act,  1888. 
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Clarke  (Maulb,  J.:  Other  persons  may  be  considered  tenants  inter  se: 

aedek.  ^^^  ^^^  ^^^7  person  the  lord  can  look  to,  is,  the  tenant  actually 
upon  the  roll.) 

[  •246  ]  *  *  The  next  question  is,  whether  the  forfeiture  of  West's  estate 
affects  the  leases  granted  to  Donaldson  and  Bennett,  in  pursuance 
of  the  licences  of  the  lord.  The  general  rule  of  law  is,  that,  if  a 
lessee  holds  a  term  with  a  restriction  against  alienation  without  the 
consent  of  the  lessor,  an  assignment  of  the  term  without  such 
consent  operates  a  forfeiture  of  the  whole  interest :  but  that,  if  the 
lessee  assigns  or  underlets  with  the  consent  of  the  original  lessor, 
and  the  lessee  commits  any  act  which  amounts  to  a  forfeiture,  the 
subordinate  right,  though  created  with  the  sanction  of  the  lessor,  is 
destroyed  by  such  forfeiture.  It  would  be  unreasonable  in  the 
extreme  that  a  different  rule  should  prevail  in  the  case  of  copy- 

[  *246  ]  holds :  for,  if  the  lord's  remedy  be  suspended  ^during  the  existence 
of  the  term  granted  under  his  licence,  the  tenant  might  commit  any 
sort  of  forfeiture, — as,  by  cutting  timber,  or  opening  mines,  and  the 
like, — with  impunity. 

(Maulb,  J. :  In  the  case  of  a  forfeiture  by  the  copyhold  tenant, 
the  lord  would  have  the  reversion :  it  may  be  that  the  lord  would 
be  entitled  to  seize  all  the  beneficial  interest  of  the  forfeiting 
tenant.) 

That  would  be  placing  him  in  a  worse  position  than  any  other 
landlord.  The  whole  doctrine  upon  this  subject  rests  upon  one  or 
two  imperfect  passages  in  the  text-writers,  which,  it  is  submitted, 
are  not  warranted  by  the  authorities.  Scriven,  p.  439,  says, — "  A 
copyholder  who  has  leased  with  licence  may  forfeit  his  interest  in 
reversion  or  remainder,  a  reversioner  or  vested  remainder-man 
being  in  the  seisin  equally  with  a  tenant  in  possession ;  but  such 
forfeiture  will  not  affect  the  lease."  For  this  he  cites  Turner  v. 
Hodges  {!);  Gilbert's  Tenures,  N.  CLIIL;  Whittingham's  case  (2), 
Swinnerton  v.  Miller  (3),  and  Yin.  Abr.  Copyhold  (N.  e),  pi.  5 :  but 
all  these,  with  the  exception  of  Whittingham's  case,  rest  upon 
Turner  v.  Hodges,  which  is  a  mere  obiter  dictum. 

(Williams,  J. :  Does  Scriven  notice  the  analogous  case  of  the 

(1)  Hutt  101,  102;  Litt.  Rep.  233.  (3)  Hob.  177. 

(2)  8  Co.  Rep.  45  a. 
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copyholder  dying  without  heirs  after  making  a  lease  with  licence,      Clarke 
as  is  put  in  Viner,  and  also  in  Com.  Dig.  Copyhold  (K.  3)  ?)  Arden. 

The  act  of  God  would  not  be  strictly  analogous  to  a  forfeiture. 

(Maulb,  J. :  Do  you  find  any  authority  the  other  way  ?  Is  there 
any  instance  to  be  found  of  the  lord  having  recovered  the  land  from 
the  tenant  by  forfeiture  during  the  continuance  of  a  lease  granted 
with  licence  ?) 

The  question  never  appears  to  have  arisen. 

(Jervis,  Ch.  J. :  It  must  have  arisen  over  and  over  again,  if  the 
point  could  have  been  raised.  The  temptation  is  so  great.  The 
estate  of  the  sub-tenant  is  created  with  the  consent  of  the  lord.) 

See  the  difficulty  the  lord  is  placed  in  by  that  doctrine :  *there  is      [  *247  ] 
no  privity  between  him   and  the   sub-tenant  to  enable   him  to 
maintain  an  action  for  the  rent. 

Assuming  that  the  leases  to  Donaldson  and  Bennett  are  valid, 
is  it  competent  to  Arden  to  come  in  and  defend  ?  He  is  not 
the  landlord,  but  West  is.  He  can  only  defend  in  respect  of  the 
interest  that  is  in  himself.  He  cannot  rely  on  the  right  of  the 
tenants.  In  Doe  d.  Davies  v.  Creed  (i),  it  was  held,  that,  where  a 
party  defends  an  ejectment  as  landlord,  and  the  occupiers  of  the 
premises  have  suffered  judgment  by  default,  he  cannot  object  that 
the  occupiers  have  not  received  notice  to  quit  from  the  lessors  of 
the  plaintiff, — because  he  is  defending  in  respect  of  his  own  estate, 
not  of  theirs.  The  writ  of  ejectment  under  the  169th  section  of 
the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76,  calls 
upon  the  tenant  and  all  mankind  to  defend.  The  171st  section 
enacts,  "that  the  persons  named  as  defendants  in  such  writ,  or 
either  of  them,  shall  be  allowed  to  appear  within  the  time  appointed." 
By  s.  172, "  any  other  person  not  named  in  such  writ,  shall,  by  leave 
of  the  Court  or  a  Judge,  be  allowed  to  appear  and  defend,  on  filing 
an  affidavit  showing  that  he  is  in  possession  of  the  land  either  by 
himself  or  his  tenant."  And  by  s.  178,  "  any  person  appearing  to 
defend  as  landlord  in  respect  of  properly  whereof  he  is  in  possession 
only  by  his  tenant,  shall  state  in  his  appearance  that  he  appears  as 
landlord  (which  is  what  Arden  is  doing  here) ;  and  such  person 
shall  be  at  liberty  to  set  up  any  defence  which  a  landlord  appearing 

(1)  5  Bing.  327 ;  2  Moo.  &  P.  648. 


718  1866.    C,  P.     16  C.  B.  247—248.  [R.B. 

Clarke      in  an  action  of  ejectment  has  heretofore  been  allowed  to  set  up,  and 
arden.      no  other." 

(Jebvis,  Gh.  J. :  Sappose  Donaldson  and  Bennett  had  sold  Arden 
their  interest  in  the  leases,  could  not  Arden  have  defended  as 
landlord?) 

No  doubt  he  could ;  but  it  would  have  been  in  respect  of  a  diflferent 
title. 

(Maulb,  J. :  To  entitle  him  to  recover,  the  plaintiff  must  show 
[  *248  ]       a  good  title.    It  is  ^enough  for  the  defendant  in  ejectment  to  show 
that  he  is  in  possession  by  himself  or  by  a  tenant.) 

Where  a  stranger  is  admitted  to  defend  in  respect  of  a  particular 
estate,  if  the  plaintiff  makes  a  good  title  as  against  that  estate,  he 
succeeds. 

(Maulb,  J. :  I  do  not  quite  concur  in  that  general  statement. 
Whether  he  has  a  good  title  or  not,  he  may  defend,  if  in  receipt  of 
the  rents. 

Jbrvis,  Oh.  J. :  In  Dot  d.  Hall  v.  Moulsdale  (l)  the  defendant  had 
not  a  shadow  of  title. 

Cresswell,  J. :  The  authority  of  Doe  d.  Davies  v.  Creed  is  a  very 
scanty  one.) 

Doe  d.  Foster  v.  Williams  (2),  which  was  there  cited,  is  an  authority 
for  the  position  now  contended  for. 

(Williams,  J. :  One  who  defends  as  landlord  cannot  set  up  a 
title  which  the  tenant  would  be  estopped  from  setting  up :  Doe  d. 
Knight  v.  Lady  Smythe  (a):  but  that  is  a  totally  different  matter.) 

Jbrvis,  Oh.  J. : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  Various 
points  were  made  in  the  course  of  the  argument,  to  which  it  is  not 
necessary  now  particularly  to  advert.  The  ground  of  the  original 
application  was,  that  the  learned  Judge  before  whom  the  cause  was 
tried  misdirected  the  jury,  inasmuch  as  he  took  their  opinion  upon 
an  immaterial  matter.    I  think  there  is  no  doubt  that  the  point 

(1)  73  E.  R.  693  (16  M.  &  W.  689).  (3)  16  B.  B.  486  (4  M.  &  S.  347). 

(2)  Cowp.  621. 
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presented  to  the  jary  was  immaterial  to  the  decision  of  the  cause.      Clabke 

But  it  was  agreed  on  by  counsel, — at  least,  one  side  contended  that       a^sk. 

it  was  a  fit  matter  to  be  left ;  and  the  result  of  the  summing  up, 

when  explained,  as  it  seems  to  me,  is, — "  I  will  take  your  opinion 

upon  the  only  disputed  question  of  fact,  viz.  the  reasonableness  or 

unreasonableness  of  the  fine ;  and,  if  you  find  the  fine  which  the 

lord  demanded  was  an  unreasonable  one,  you  will  find  your  verdict 

for  the  defendant."    In  e£fect,  therefore,  he  tells  the  jury,  that, 

upon  all  the  undisputed  facts  of  the  case,  *he  is  of  opinion  that       [  *249  ] 

the  defendant  is  entitled  to  the  verdict.    And  if,  upon  consideration, 

we  should  think,  as  I  believe  we  all  do,  that  the  question  submitted 

to  the  jury  was  an  immaterial  one,  and  should  also  think  that  my 

brother  Golbridge  was  right  in  telling  the  jury,  that,  upon  the 

undisputed  facts  of  the  case,  the  defendant  was  entitled  to  the 

verdict,  there  will  be  no  rule. 

Now,  I  think,  that,  upon  the  main  point,  the  learned  Judge  was 
right  in  the  view  he  took. 

As  the  foundation  for  the  argument  upon  this  part  of  the  case,  I 
start  with  the  assumption  that  the  tenant  upon  the  roll,  West,  was 
guilty  of  a  forfeiture.  It  is  unnecessary  to  express  any  detailed 
opinion  upon  that  matter.  The  question  then  arises,  whether  the 
lord  was  entitled  to  recover.  The  defendant  insists  that  he  was 
not,  because  he  says  that  he  (the  defendant)  is  entitled  to  set  up 
the  leases  which  were  granted  by  West,  the  tenant  upon  the  roll, 
to  Donaldson  and  Bennett,  with  the  concurrence  of  Clarke,  the  lord 
of  the  manor.  I  am  of  opinion,  upon  the  authorities,  that  Arden  is 
entitled  to  set  up  those  leases.  Indeed,  it  is  not  disputed  that  the 
authorities, — pronounced  at  a  time  when  this  particular  branch  of 
the  law  was  more  frequently  discussed  and  better  understood  than 
it  is  at  the  present  day, — justify  him  in  that  course.  It  is  conceded, 
that,  if  a  copyhold  tenant  grant  a  lease  with  the  licence  of  the  lord, 
and  the  copyhold  tenant  dies  without  heirs,  the  lease  continues  a 
valid  and  subsisting  lease ;  and  yet  all  the  difficulties  which  are 
supposed  to  exist  in  this  case  would  exist  there.  And  I  do  not  see 
why,  if  the  rule  mentioned  in  the  Digests  be  the  correct  rule,  there 
should  be  any  distinction  between  the  failure  of  a  copyhold  tenant 
by  the  act  of  God,  or  death  without  heirs,  and  a  forfeiture  or 
disclaimer  which  equally  leaves  the  lord  without  a  tenant  upon  the 
roll.  It  is  said  that  a  ^lease  which  is  granted  by  the  copyhold  [  ^250  ] 
tenant  with  the  concurrence  of  the  lord,  operates  as  a  grant  by  the 
tenant  and  a  confirmation  by  the  lord.    It  is  plain,  as  my  brother 


720  1865,    C.  P-     16  C.  B.  260—251.  [b.r. 

Clarkb  Maule  sajB,  that  the  intention  of  the  parties  was,  that  the  lease 
arden.  should  enure  as  a  quasi  enfranchisement,  or  as  if  it  were  an  interest 
carved  out  of  the  freehold  estate.  There  may,  it  is  true,  be  diffi- 
culties in  the  way  of  the  lord,  under  such  circumstances,  getting 
his  rent  from  the  sub-tenant.  But  it  may  be  that  the  lease  by  the 
copyholder  under  the  lord's  licence,  enuring,  as  I  have  said  before, 
as  a  lease  by  the  copyholder  and  a  confirmation  by  the  lord  so  long 
as  the  lessor  remains  tenant  upon  the  roll,  on  his  ceasing  to  be  sach 
tenant  the  confirmation  may  enure  as  a  lease  from  the  lord,  and  so 
there  would  be  a  sufficient  privity  between  him  and  the  sub-tenant 
to  enable  him  to  recover  the  rent.  It  is,  however,  sufficient,  in  the 
view  I  take  of  the  case,  that  the  authorities  are,  as  Mr.  BramweU 
admits,  all  one  way.  That  the  matter  must  have  arisen  over  and 
over  again,  there  can  be  no  doubt,  where  the  temptation  to  take 
advantage  of  it  was  so  strong  as  almost  to  be  beyond  resistance ;  and 
yet  the  question  seems  never  to  have  been  raised.  From  the  earliest 
times,  it  seems  to  have  been  taken  for  granted,  that,  if  there  be  a  lease 
by  a  copyhold  tenant,  with  the  licence  of  the  lord,  although  the  copy- 
hold tenant  may  commit  a  forfeiture,  the  lease  still  remains  a  subsist- 
ing lease,  and  the  lord  cannot  enter  upon  the  possession  of  the  lessee. 
Then  comes  the  next  question,  whether  the  present  defendant  has 
a  right  to  set  up  that  title.  I  think,  under  the  circumstances,  he 
has.  He  says  he  is  the  landlord.  Bightly  or  wrongly,  the  tenants 
Donaldson  and  Bennett  have  paid  him  rent.  Suppose  they  have 
mistaken  his  right,  and  that  he  has  acquired  the  estate  by  wrong, 
he  is  nevertheless  their  landlord  in  fact ;  and  he  comes  and  puts 
[  *26i  ]  the  lord  to  proof  of  his  title,  like  ^setting  up  an  outstanding  term 
carved  out  of  the  copyhold  estate.  While  that  subsists,  the  lord 
cannot  recover;  the  action  is  brought  by  the  wrong  person,  or 
Donaldson  and  Bennett  should  have  joined. 

Upon  these  short  and  simple  grounds  it  seems  to  me  that  my 
brother  Golbbidgb  was  right  in  telling  the  jury,  that,  if  they  found 
the  question  submitted  to  them  in  the  negative,  they  must  find 
their  verdict  for  the  defendant ;  and,  consequently,  that  this  rule 
should  be  discharged. 

Maulb,  J. : 

I  am  of  the  same  opinion.  With  regard  to  the  point  first  argued, 
viz.  that  the  learned  Judge  left  to  the  jury  an  immaterial  issue, 
telling  them  that  the  event  of  the  case  would  turn  upon  whether 
they  found  that  issue  one  way  or  the  other, — the  real  state  of  the 
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case  was  this:  There  were  a  number  of  facts  in  evidence  which  Clarke 
might  raise  various  points  of  law.  Of  these,  two  only  were  the  abdbn. 
subject  of  controversy, — one,  whether  there  was  collusion  between 
the  lord  and  West,  the  forfeiting  tenant, — the  other,  whether  or  not 
the  fine  demanded  by  the  lord  was  reasonable.  The  learned  Judge, 
without  deciding  whether  those  were  material  matters  or  not,  left 
them  to  the  jury ;  and  he  told  them,  that,  if  they  found  that  the 
fine  demanded  was  an  unreasonable  one,  they  must  find  a  verdict 
for  the  defendant.  If  the  state  of  facts  justified  a  verdict  for  the 
defendant,  that  direction  was  perfectly  right.  I  think  the  facts 
independent  of  those  which  are  altogether  immaterial,  were  quite 
sufficient  to  justify  that  direction. 

Then,  as  to  the  leases, — It  is  said  there  was  a  disclaimer  by 
West,  the  tenant,  of  the  title  of  the  lord,  which  amounted  to  a  for- 
feiture. If  that  disclaimer  did  amount  to  a  forfeiture,  it  was  a 
forfeiture  of  West's  interest  only.  Before  that  took  place,  West 
had,  by  the  licence  of  the  lord,  granted  two  leases,  to  Donaldson 
and  *to  Bennett ;  and,  unless  West's  forfeiture  operated  to  destroy  [  *262  ] 
those  terms,  the  plainti£f,  the  lord,  had  no  right.  Upon  the 
authorities,  it  seems  to  me  to  be  abundantly  clear  that  the  terms 
created  by  those  two  leases  under  the  lord's  licence  were  not  for- 
feited by  the  disclaimer  of  West.  The  case  put  by  Mr.  Bramwell, 
of  a  lease  granted  out  of  a  larger  term  which  has  been  surrendered 
or  become  forfeited,  is  very  distinguishable  from  the  present.  In 
that  case,  the  sub-lease  is  put  an  end  to,  because  it  leans  upon  and 
is  incident  to  a  lease  which  no  longer  subsists.  But,  where  a  copy- 
holder leases  by  licence  of  the  lord,  the  licence  operates  as  a  grant 
out  of  the  lord's  freehold.  By  granting  his  licence,  I  think  the  lord 
parts  with  all  right  to  limit  or  impede  the  effect  and  operation  of 
the  lease  granted  under  it.  It  would  be  contrary  to  justice,  and 
also  contrary  to  a  very  considerable  weight  of  authority,  if  it  were 
otherwise.  Considering  the  antiquity  of  this  doctrine,  and  its  con- 
formity with  general  convenience,  and  that  there  is  not  a  shred  of 
authority  against  it,  I  think  we  ought  to  hold  ourselves  bound  by 
it.  It  seems  to  me,  therefore,  that  the  leases  afford  a  good  answer 
to  the  action,  unless  the  defendant  is  precluded  from  setting 
them  up. 

Now,  the  theory  and  principle  of  a  man  defending  as  landlord, 
is  this, — that,  whereas,  ordinarily,  the  only  person  who  is  competent 
to  defend  is  the  person  who  is  in  possession  of  the  premises,  the 
law  allows  one  who  is  in  by  a  tenant  to  come  in  and  defend  as  if 
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Clarke      he  were  himself  actually  in  possession, — ^not  in  respect  of  his 

abdbn.  having  a  right,  bat  in  respect  of  his  being  actually  in  possession  by 
a  tenant  who  acknowledges  him  as  his  landlord.  Such  a  person  has 
a  right  to  say,  I  am  in  possession,  and,  being  so  in  possession,  he 
who  seeks  to  turn  me  out  must  show  a  good  title,  or  he  must  leave 
me  as  he  finds  me.    Doe  d.  Davies  v.  Creed  (i),  which  was  referred 

[  *253  ]  to  during  the  argument,  was  a  *case  where  a  man  defending  as 
landlord  sought  to  say  that  the  tenancy  of  the  occupiers  of  the 
premises,  who  had  suffered  judgment  by  default,  had  not  been  put 
an  end  to  by  a  notice  to  quit.  The  answer  was, — ^You  deny  the 
title  of  the  landlord ;  you  are,  therefore,  in  the  same  situation  as  a 
tenant  who  denies  the  landlord's  title,  and  who  is  consequently  not 
entitled  to  insist  on  a  notice  to  quit.  The  present  case  is  a  very 
different  one  from  that.  Here,  certain  leases  for  terms  of  years 
were  duly  granted.  Since  those  leases  were  made,  the  defendant 
says,  "  I  am  in  possession  in  respect  of  the  tenants  in  the  actual 
possession  under  those  leases  paying  rent  to  me."  He  proves  that 
when  he  comes  to  be  let  in  to  defend  as  landlord.  When  he  comes 
to  the  trial,  he  is  in  the  position  of  any  other  person  who  comes  to 
defend.  What  is  there  in  that  that  is  inconsistent  with  Doe  d. 
Davies  v.  Creed  ?  There  is  nothing  inconsistent  with  the  defen- 
dant's being  in  possession  by  his  tenants,  and  the  leases  being 
actually  subsisting  so  as  to  bar  the  plaintiff's  possessory  right. 
Suppose  the  defendant  had  purchased  those  leases,  and  had  let  the 
lands  to  the  parties  now  in  actual  possession, — what  is  there  to  pre- 
vent the  leases  being  good  and  subsisting  leases  so  as  to  bar  the 
plaintiff's  right  to  recover  in  this  ejectment,  or  to  prevent  the 
defendant  from  being,  as  he  appears  to  be,  in  qtuisi  possession  by 
the  receipt  of  the  rent  from  the  parties  in  actual  possession  ?  I  see 
no  ground  afforded  by  what  after  all  is  only  a  slight  dictum^  for 
saying  that  this  case  has  any  resemblance  to  Doe  d.  Davies  v.  Creed, 
The  main  point  there  was  as  to  the  second  elegit,  where  a  moiety 
of  the  land  had  already  been  extended  under  a  former  writ ;  and, 
assuming  it  to  have  been  rightly  decided,  it  does  not  at  all  affect 
this  case. 
For  these  reasons,  in  addition  to  the  remarks  which  I  threw 

[  •264  ]  out  in  the  course  of  the  argument,  with  a  view  *to  their  being 
answered,  if  they  could  be,  by  the  learned  counsel  for  the  plaintiff,  I 
concur  with  the  Lord  Chibf  Justice  in  thinking  that  this  rale 
should  be  discharged. 

(1)  5  BiBg.  327  ;  2  Moo.  &  P.  648. 
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V. 

In  coming  to  the  conclusion  that  this  rule  should  be  discharged,  Arden. 
it  is  not  necessary  to  maintain  that  the  question  which  the  learned 
Judge  left  to  the  jury  was  a  material  one.  It  was,  however,  a  point 
which  had  been  urged  by  counsel ;  and  the  plaintiff  was  in  no 
degree  prejudiced  by  its  being  left,  even  if  it  were  immaterial.  Nor 
is  it  necessary  to  decide  the  question  raised  upon  the  Bankrupt  Act, 
whether  West  could  commit,  or  whether  under  the  circumstances 
he  did  commit,  a  forfeiture.  I  am  of  opinion,  that,  assuming  that 
there  was  a  forfeiture  of  the  estate  by  West,  the  tenant  on  the  roll, 
that  forfeiture  did  not  operate  to  avoid  the  leases  granted  under  the 
lord's  licence  to  Donaldson  and  Bennett.  The  authorities  upon 
that  subject  appear  to  me  to  be  too  strong  to  be  got  over. 

The  only  remaining  question  is,  whether  the  present  defendant 
is  at  liberty  to  set  up  those  leases.  I  think  the  case  of  Doe  d. 
Davies  v.  Creed  is  by  no  means  an  authority  for  the  contrary; 
neither  is  Doe  d.  Foster  v.  Williams  (l),  the  case  upon  which  Doe  d. 
Davies  v.  Creed  professes  or  seems  to  be  founded, — for,  the  par- 
ticular view  the  Court  took  of  that  point  does  not  very  clearly 
appear  from  either  of  the  reports.  There  is  also  a  case  of  Doe  d. 
Knight  v.  Smythe  (2),  where  the  Court  appear  to  have  held,  that, 
where  a  tenant  has  come  in  under  a  particular  individual,  a  person 
in  connexion  with  him, — I  fancy  they  meant  in  collusion  with 
him, — cannot  be  permitted  to  deny  the  title  of  the  party  under 
whom  the  tenant  came  into  possession.  That  is  taking  quite  a 
different  ground ;  and  does  not  at  all  interfere  with  the  general 
rule  that  a  party  who  comes  in  to  defend  as  ^landlord,  is  entitled  [  *2^6] 
to  call- upon  the  plaintiff  to  prove  his  title.  For  these  reasons,  I 
am  of  opinion  that  the  title  of  the  plaintiff  to  recover  in  this 
ejectment  failed. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  question  really  is,  whether  the 
plaintiff  in  this  case  is  entitled  to  recover  the  copyhold  premises  in 
question  by  reason  of  the  forfeiture  alleged  to  have  been  committed 
by  West,  the  copyhold  tenant.  If  upon  the  whole  case  it  is  plain 
that  he  is  not  so  entitled,  the  learned  Judge  was  quite  right  in 
telling  the  jury  to  find  for  the  defendant,  and  we  ought  not  to 
disturb  their  verdict. 

(1)  4  B.  i&  Aid.  196  ;  6  J.  B.  Moore,  (2)  16  R  R.  486  (4  M.  &  S.  347). 
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Clabkr  Now,  whether  the  facts  proved  established  a  case  of  forfeiture  or 

Ardbit.  ^oif  it  is  not  necessary  to  determine;  and  I  am  anxious  that  it 
should  be  understood  that  the  Court  give  no  opinion  at  all  upon 
that  point.  But,  assuming  that  West  was  guilty  of  a  forfeiture, 
according  to  the  law  as  laid  down  in  Comyns's  Digest,  title  Copy- 
hold, to  which  the  attention  of  the  learned  counsel  was  directed  in 
the  course  of  the  argument,  the  leases  which  were  granted  by  the 
licence  of  the  lord,  are  not  determined  either  by  the  death  of  the 
copyhold  tenant,  or  by  any  act  of  the  copyholder  amounting  to  a 
forfeiture.  Now,  the  law  being  so  laid  down  by  so  high  an 
authority  as  Lord  Chief  Baron  Gomyns,  I  think  we  ought  not  to 
hesitate  to  act  upon  it,  in  the  absence  of  at  least  equally  cogent 
authority  the  other  way.  Upon  the  authorities  in  Gomyns,  is  based 
the  notion  that  the  lord's  licence  to  the  copyhold  tenant  to  grant  a 
lease  amounts  to  more  than  a  mere  dispensation  or  absolution  from 
the  penalty  of  forfeiture,  and  that  it  enures  as  a  confirmation  of 
the  lease  by  him.  Now,  if  the  law  be  so,  and  the  forfeiture  of  the 
copyholder's  interest  does  not  operate  upon  the  lease,  it  is  clear, 
that,  if  the  defendant  defended  in  this  case  as  lessee,  he  would  be 
[  *256  ]  entitled  to  the  verdict.  The  only  question,  therefore,  is,  ^whether 
it  makes  any  difference  that  he  defends  as  landlord.  Now,  it  is  not 
denied  that  the  general  rule  is,  that,  in  ejectment,  the  plaintiff 
must  recover  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's.  But  it  is  said  that  Doe  d.  Davies  v. 
Creed  has  established,  that,  where  a  party  defends  as  landlord,  he 
must  rely  upon  his  own  title,  and  not  upon  that  of  the  tenant  in 
actual  occupation.  I  have  always  considered  Doe  d.  Davies  v.  Creed 
to  be  an  exceptional  case.  All  it  decides,  is,  that,  where  a  party 
defends  as  landlord, — the  occupiers  having  suffered  judgment  by 
default, — he  cannot  object  that  they  had  not  received  a  notice  to 
quit  from  the  lessor  of  the  plaintiff.  Assuming  that  to  be  good 
law,  there  is  nothing  in  it  to  prevent  the  application  to  the  present 
case  of  the  general  rule,  which  requires  the  plaintiff  to  make  out 
his  title,  and  which  I  think  he  has  failed  to  do.    The  rule  will 

therefore  be  discharged. 

Rvle  discharged. 

1856.  COCKKKELL  v.   The   VAN   DIEMEN'S   LAND 

^''  COMPANY. 

(16  C.  B.  256— 2fi3  ;  S.  0.  3  C.  L.  R.  789.) 
[Practice  under  the  Common  Law  Procedm-e  Acts.] 
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COOPER  V.  PEGG.  ms. 

May  5. 
(16  0.  B.  264— 276.)  

[Costs  under  3  &  4  Vici  c.  24,  s.  2  (repealed).] 


ABBOT  AND  Another  v.  EOGERS.  isdb. 

Jmhc  8. 
(16  C.  B.  277—295 ;  S.  C.  24  L.  J.  C.  P.  358  ;  1  Jur.  N.  S.  804.)  

[On  repealed  Joint-stock  Companies  Acts,  7  &  8  Vict.  c.  110,  and  10  &  U 
Vict.  c.  78.] 


HAYWAKD   V.   PARKE  and   Others.  i856. 

(16  C.  B.  295-327 ;  S.  C.  24  L.  J.  C.  P.  217 ;  1  Jur.  N.  S.  781 ;  25  L.  T.  O.  S.  199.)        "^"^  i^' 

Upon  a  negotiation  between  A.  and  B.  for  the  grant  of  a  lease,  B.,  the  I  296  ] 
proposed  lessee,  informed  the  agent  of  A.  that  he  wanted  the  premises  for 
the  purpose  of  carrying  on  therein  the  business  of  a  retailer  of  beer,  and 
inquired  whether  there  was  anything  in  the  original  lease  to  restrain  the 
tenant  from  carrying  on  such  business  therein ;  to  which  inquiry  the 
agent, — being  ignorant  of  the  contents  of  the  lease,  but  knowing  that 
such  trade  had  been  carried  on  upon  the  premises  for  some  years, — replied 
that  there  was  nothing,  so  far  as  he  knew,  to  prevent  the  tenant  from 
carrying  on  the  proposed  trade.  B.  thereupon  consented  to  take  a  lease, 
and  a  memorandum  to  the  following  effect  was  drawn  up,  and  signed  by 
the  respective  parties : 

''Lease,  twenty-one  years  from  Lady  Day,  1853.  Taxes,  &c.  Lease 
and  counterpart  to  contain  all  usual  and  proper  covenants,  and  particularly 
those  contained  in  the  lease  under  which  the  premises  are  held,  so  that  the 
same  in  no  way  restricts  the  trade  of  a  retailer  of  beer.  Lessee  not  to 
require  production  of  the  lessor's  title :  " 

Held,  that  A.  duly  performed  his  contract  by  being  ready  to  grant  a  lease 
without  a  covenant  to  restrict  the  lessee  from  using  the  premises  as  a  beer- 
shop,  notwithstanding  that  there  was  such  a  restrictive  covenant  in  the 
lease  under  which  he  himself  held. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendants, 
being  the  executors  of  Bobert  Mather,  deceased,  for  a  breach  by 
Mather,  and  the  defendants,  as  his  executors,  of  an  agreement  in 
writing  made  between  the  plaintiff  and  Mather  for  a  lease  to  the 
plaintiff  *of  a  messuage  and  premises,  being  No.  61,  William  Street,  f  •296  ] 
Begent's  Park,  in  the  county  of  Middlesex,  and  premises  in  the  rear 
thereof. 

The  declaration  stated  that  the  plaintiff  and  the  said  Bobert 
Mather  agreed  that  Mather  would,  within  a  reasonable  time  after 
the  18th  of  March,  1853,  grant  to  the  plaintiff  a  lease  of  the  house 
and  messuage,  No.  61,  William  Street,  Begent's  Park,  and  the  pre- 
mises in  the  rear,  abutting  on  Little  Albany  Street,  on  the  terms 
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hatward     and  conditions  following,  that  is  to  say, — ^Bent  702.  per  annam,  pay- 
Parke.      ^^^^  quarterly ;   the  first  quarter  to  become  due  and  payable  at 
Midsummer  Day,  1858 :  Lease,  twenty-one  years  from  Lady  Day, 
1858  :  Taxes  of  every  kind,  except  property-tax,  to  be  paid  by  Lhe 
plaintiff,  including  sewers'  rate  and  land-tax,  or  the  rent  in  lieu 
thereof:  Lease  and  counterpart  to  contain  all  usual  and  proper 
covenants,  and  particularly   those  contained  in  the  lease  under 
which  the  premises  are  held,  so  that  the  same  in  no  way  restricted 
the  trade  of  a  retailer  of  beer :  The  said  lease  and  counterpart  to  be 
prepared  by  the  lessor's  solicitor,  at  the  expense  of  the  plaintiff: 
The  plaintiff  not  to  require  production  of  the  title  of  the  said 
Robert  Mather :  Averment,  that  the  plaintiff  did  all  things  neces- 
sary on  his  part  to  entitle  him  to  have  the  said  lease  prepared  and 
executed  and  granted  to  him  as  aforesaid,  and  to  a  performance  by 
the  said  Robert  Mather  of  the  said  agreement  on  his  part,  except  so 
far  as  the  said  Robert  Mather  exonerated,  prevented,  and  discharged 
the  plaintiff  from  so  doing,  and  had  dispensed  therewith :  That, 
although  after  the  making  of  the  said  agreement,  and  before  the 
decease  of  Mather,  a  reasonable  time  had  elapsed  for  the  perform- 
ance of  the  said  agreement,  and  although  the  plaintiff  had  at  all 
times  been  ready  and  willing  to  fulfil  the  said  agreement  on  his 
part, — whereof  Mather  had,  and  since  his  decease  the  defendants 
[  •297  ]      had  had,  notice :  Yet  the  said  Robert  *Mather  did  not,  nor  since  his 
decease  had  the  defendants,  prepared  the  said  lease,  or  executed  or 
granted  to  the  plaintiff  a  lease  of  the  said  house,  messuage,  and 
premises,  according  to  the  said  agreement,  but  had  severally  whoUj 
neglected  and  refused  so  to  do  ;  whereby  the  plaintiff,  after  having 
expended  and  laid  out  upon  the  said  messuage,  house,  and  premises, 
the  sum  of  5002.  in  and  about  repairing  and  making  the  same  fit 
and  convenient  for  the  carrying  on  therein  the  trade  or  business  of 
a  retailer  of  beer,  had  lost  and  been  altogether  deprived  of  the  great 
advantage  and  gain  he  would  otherwise  have  received  in  being  able 
lawfully  to  exercise  and  carry  on,  in  and  upon  the  said  house, 
messuage,  and  premises,  the  said  trade  and  business  of  a  retailer  of 
beer,  and  had  also  been  deprived  of  the  great  advantage  and  gain, 
that  is  to  say,  the  sum  of  900Z.,  which  he  would  otherwise  have 
received  from  the  assignment  and  disposal  of  the  said  lease  of  the 
said  house,  messuage,  and  premises,  to  one  George  Foyell,  for  the 
lawful  exercise  and   carrying  on  therein   of  the  said  trade  and 
business  of  a  retailer  of  beer  during  the  said  term  of  twenty-one 
years  ;  and  he  had  also  been  put  to,  and  necessarily  incurred,  divers 
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charges  and  expenses,   amoanting    to    200l.y  in  and  about  the     Haywabd 
negotiating  and  agreeing  for  the  said  demise  and  lease  from  the       pabke. 
said  Bobert  Mather  as  aforesaid,  and  having  the  said  house,  mes- 
suage, and  premises  so  demised  and  leased,  and  in  and  about  the 
investigating  the  right  and  title  of  the  said  Bobert  Mather  to 
demise  and  lease  the  said  house,  messuage,  and  premises  for  the 
legal  exercise  and  carrying  on  therein  by  the  plaintiff  of  the  trade 
and  business  of  a  retailer  of  beer,  and  in  and  about  causing  divers 
documents  and  writings  respecting  the  same  to  be  made  and  pre- 
pared, and  in  and  about  the  endeavouring  to  procure  the  completion 
and  fulfilment  of  the  said  agreement  by  the  said  Bobert  Mather  and 
by  the  defendants,  and  had  *also  been  deprived  of  divers  other  great       [  *298  ] 
gains  and  profits   which  he,  the  plaintiff,   would  otherwise  have 
derived,  if  the  said  Bobert  Mather  and  the  defendants  had  fulfilled 
the  said  agreement :  And  the  plaintiff  claimed  2,0002. 

The  defendants  pleaded, — first,  that  Mather  did  not  agree  as 
alleged. 

Secondly,— that  a  reasonable  time  had  not  elapsed  after  the 
making  of  the  said  agreement,  and  before  the  decease  of  Mather, 
for  the  performance  of  the  said  agreement ;  and  that  the  defen- 
dants, as  executors  as  aforesaid,  after  the  death  of  Mather,  and 
within  a  reasonable  time,  were  ready  and  willing  to  perform  the 
said  agreement,  and  to  perform  and  execute  and  grant  the  said 
lease ;  and  that  Mather  did  not,  nor  did  the  defendants,  refuse  so 
to  do  as  alleged. 

Thirdly, — that  Mather,  in  his  lifetime,  and  the  defendants,  as 
executors  as  aforesaid,  since  his  decease,  respectively,  did  and 
omitted  to  do,  what  is  complained  of,  by  the  plaintiff's  leave. 

Fourthly, — that,  after  the  making  of  the  agreement,  before  any 
breach  thereof,  and  in  the  lifetime  of  Mather,  the  plaintiff  exonerated 
and  discharged  Mather  from  granting  the  said  lease  within  such 
reasonable  time  as  aforesaid. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and 
traversed  the  third  and  fourth. 

The  cause  came  on  to  be  tried  before  Jervis,  Gh.  J.,  at  the  sittings 
in  Middlesex  after  Trinity  Term  last,  when  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  following 
case: 

Before  and  at  the  time  of  the  making  of  the  agreement  between 
the  plaintiff  and  Bobert  Mather  hereinafter  set  forth,  the  mes- 
suage and  premises  No.  61,  William  Street,  Begent's  Park,  and  the 
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Hatwasd     premises  in  the  rear  thereof,  were  and  thence  hitherto  have  been, 
Paskb.      cuid  still  are,  held  under  a  lease  for  ninety-nine  years,  granted  *by 
[  *299  ]      the  Commissioners  of  Woods  and  Forests,  whereof  sixty  years  and 
upwards  are  still  unexpired. 

The  above-mentioned  lease  for  ninety-nine  years  contains  the 
following  covenant  on  the  lessee's  part, — "  That  the  lessee,  his 
executors,  administrators,  and  assigns,  shall  not  nor  will,  at  any 
time  during  the  continuance  of  the  said  term  hereby  granted,  use, 
exercise,  or  carry  on,  or  permit  or  suffer  to  be  used,  exercised,  or 
carried  on,  in  or  upon  the  said  several  pieces  or  parcels  of  ground^ 
messuages,  or  dwelling-houses,  buildings,  and  premises  hereby 
demised,  or  on  any  or  either  of  them,  or  any  part  thereof,  respec- 
tively, or  in  or  upon  any  other  messuage  or  dwelling-house,  erection, 
or  building,  which  may  hereafter  be  erected,  built,  set,  or  made 
upon  the  said  ground  hereby  demised,  or  any  part  thereof,  any  or 
either  of  the  trades  or  businesses  of  a  vintner,  distiller,  brewer, 
alehouse-keeper,  victualler,  coffee-house  or  tavern-keeper,  tripe- 
boiler,  tripe-seller,  slaughterman,  soap-boiler,  tallow-melter,  sugar- 
baker,  dealer  in  old  iron,  blacksmith,  farrier,  working  cutler, 
chimney-sweeper,  bagnio-keeper,  coachmaker,  and  whitesmith, 
coppersmith,  and  working  brazier,  caricature  printseller,  working 
tinman,  dyer,  or  any  other  noisy,  noisome,  or  offensive  trade  or 
business  whatsoever,  without  the  express  consent  in  writing  of  the 
said  Commissioners  or  Surveyor-General  for  the  time  being  respec- 
tively, under  their  or  his  hands  or  hand  first  had  and  obtained  for 
that  purpose."  And  the  said  lease  also  contains  a  proviso  impower- 
ing  the  lessors,  and  their  successors,  to  re-enter  upon  all  or  any 
part  of  the  premises  demised  by  that  lease,  upon  (amongst  other 
things)  the  breach  by  the  lessee,  his  executors,  administrators,  or 
assigns,  of  any  of  the  covenants  therein  contained,  and  on  his  and 
their  part  to  be  kept  and  performed. 

The  legal  estate  in  the  said  messuage  and  premises  No.  61, 
[  ♦300  ]  "William  Street,  Regent's  Park,  and  the  premises  *in  the  rear 
thereof,  under  the  said  lease  for  ninety-nine  years,  before  and  at 
the  time  of  the  making  of  the  said  agreement,  and  thence  until 
Robert  Mather's  death,  was  vested  in  Frederick  Fowler  Robertson 
and  Thomas  Newton  Wing,  in  trust  for  the  said  Robert  Mather,  and 
since  his  death  has  been  and  still  is  so  vested,  in  trust  for  the 
defendants,  his  executors ;  and  the  said  Frederick  Fowler  Robertson 
and  Thomas  Newton  Wing  were  always  from  the  time  of  making 
the  said  agreement  until  the  commencement  of  this  action  ready 
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and  willing  to  concur  with  the  said  Bobert  Mather  in  his  life-time,     Haywabd 
and  the  defendants,  his  executors,  since  his  death,  in  granting,  and       parke. 
to  execute,  any  lease  of  the  said  messuage  and  premises,  and  the 
premises  in  the  rear  thereof,  which  he  the  said  Bobert  Mather  in 
his  life-time,  and  the  defendants,  his  executors,  since  his  death, 
may  have  been  desirous  of  granting. 

The  trade  and  business  of  a  retailer  of  beer  had  been  publicly 
carried  on  upon  the  said  messuage  and  premises  for  many  years 
before  the  making  of  the  said  agreement,  without  objection  from 
any  one;  and  in  March,  1858,  the  said  messuage  and  premises 
were,  and  for  some  time  before  had  been,  in  the  occupation  of 
Mrs.  Growder,  as  tenant  from  year  to  year  to  the  said  Bobert 
Mather,  and  she  then  carried  on  in  and  upon  the  said  messuage 
and  premises  the  trade  and  business  of  a  retailer  of  beer.  Messrs. 
Thorne,  the  brewers,  had  been  in  the  habit  of  supplying  Mrs. 
Growder  with  beer  for  the  purposes  of  her  trade ;  and,  she  being 
indebted  to  them,  the  trade-fixtures  and  utensils  in  and  upon  the 
said  messuage  and  premises  had  been  assigned  to  them  by  her  as  a 
security  for  such  debt. 

In  the  month  of  March,  1858,  the  plaintiff,  being  desirous  of 
hiring  the  said  messuage  and  premises,  entered  into  a  contract  with 
Messrs.  Thorne  on  their  own  behalf,  and  also  as  agents  for  Mrs. 
Growder,  by  ♦which  the  plaintiff  agreed  with  Messrs.  Thorne  to  [  •30i  I 
purchase  of  them  the  trade-fixtures  and  utensils  in  and  upon  the 
said  messuage  and  premises  for  the  sum  of  1901.,  and  to  become 
tenant  of  the  said  messuage  and  premises  in  the  place  of  the  said 
Mrs.  Growder,  if  Messrs.  Thorne  could  procure  the  plaintiff  the 
lease  of  the  said  messuage  and  premises.  In  pursuance  of  this 
contract  with  Messrs.  Thorne,  the  plaintiff,  with  their  privity  and 
knowledge,  entered  into  a  negotiation  with  Messrs.  Gafe  and  Beid,  the 
agents  for  Bobert  Mather,  for  a  lease  of  the  said  messuage  and 
premises ;  and,  at  a  meeting  which  took  place  at  Messrs.  Gafe  and 
Beid's  office,  on  the  18th  of  March,  1868,  at  which  the  plaintiff  and 
his  attorney,  Mr.  Eennett,  and  Bobert  Beid,  of  the  firm  of  Gafe  and 
Beid,  were  present,  the  said  Eennett  informed  the  said  Beid  that 
the  plaintiff  wished  to  hire  the  said  messuage  and  premises  for  the 
purpose  of  carrying  on  therein  the  trade  and  business  of  a  retailer 
of  beer,  and  inquired  of  Beid  whether  there  was  anything  in  the 
lease  under  which  the  said  messuage  and  premises  were  held,  to 
restrain  the  tenant  from  carrying  on  such  trade  and  business 
thereon  ;  to  which  inquiry,  Beid,  not  having  a  copy  of  such  lease. 
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Haywabd  and  being  ignorant  of  the  contents  thereof,  and  knowing  that  sach 
pabkb.  trade  and  business  had  been  carried  on  upon  the  said  messuage  and 
premises  for  some  years,  replied  that  there  was  nothing,  as  far  as 
he  knew,  to  prevent  the  tenant  from  carrying  on  the  proposed  trade 
and  business  of  a  retailer  of  beer  in  and  upon  the  said  messuage 
and  premises;  and  thereupon  the  agreement  upon  which  this 
action  is  brought  was  drawn  up  and  signed  by  the  plaintiff,  and  a 
duplicate  was  soon  afterwards  made  and  signed  by  Mather,  as 
follows : 

"  Terms  for  letting  No.  61,  William  Street,  Begent's  Park,  and 
the  premises  in  the  rear,  abutting  on  Little  Albany  Street. 
[  30S  ]  ''  Bent  701.  per  annum,  payable  quarterly,  the  first  quarter  to 

become  due  and  payable  at  Midsummer  Day,  1868.  Lease  twenty- 
one  years  from  Lady  Day,  1858.  Taxes  of  every  kind,  except  pro- 
perty-tax, to  be  paid  by  lessee,  including  sewer's-rate  and  land-tax, 
or  the  rent  in  lieu  thereof.  Lease  and  counterpart  to  contain  all 
usual  and  proper  covenants,  and  particularly  those  contained  in 
the  lease  under  which  the  premises  are  held,  so  that  the  same  in 
no  way  restricts  the  trade  of  a  retailer  of  beer.  The  said  lease  and 
counterpart  to  be  prepared  by  the  lessor's  solicitor,  at  lessee's 
expense.    Lessee  not  to  require  production  of  the  lessor's  title. 

"I  agree  to  grant  a  lease  of  the  premises  on  the  terms  and 
conditions  herein  contained,  and  to  execute  the  same,  when 
tendered. 

"  Dated  this  18th  day  of  March,  1858. 

"BoBBRT  Mather." 

At  the  time  the  plaintiff  signed  the  above  agreement,  neither  the 
plaintiff  nor  his  attorney,  Kennett,  had  any  knowledge  whatever  of 
the  covenants  contained  in  the  lease  for  ninety-nine  years  under 
which  the  said  messuage  and  premises,  and  the  premises  in  the 
rear  thereof,  were  held. 

In  pursuance  of  his  contract  with  Messrs.  Thome,  and  of  the 
above  agreement  with  Mather,  the  plaintiff,  on  the  26th  of  March, 
1868,  entered  upon  and  took  possession  of  the  said  messuage  and 
premises,  and  the  premises  in  the  rear  thereof,  and  of  the  trade- 
fixtures  and  utensils  therein;  and  thereupon  Mrs.  Growder  then 
gave  up  possession  thereof  to  the  plaintiff.  On  the  26th  of  March, 
1858,  the  plaintiff,  in  pursuance  of  his  contract  with  Messrs. 
Thorne,  paid  them  1802.  for  the  said  trade-fixtures  and  utensils. 

Bobert  Mather,  for  some  years  before  and  at  the  time  of  the 
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signature  of  the  said  agreement,  and  thence  continually  until  his     Haywabp 
death,  which  took  place  on  the  30th  *of  September,  1853,  resided       pabke. 
at  Grantham,  in  Lincolnshire,  or  at  Leamington,  in  Warwickshire.       [  *303  ] 
Shortly  after  the  signature  of  the  above  agreement,  the  plaintiff's 
attorney,  Kenneit,  applied  by  letter  to  Messrs.  Cafe  and  Beid,  the 
agents  for  Mather,  for  the  draft  lease  of  the  said  messuage  and 
premises  mentioned  in  the  agreement,  and  was  by  them  referred  to 
Messrs.  Ostler  &  Co.,  of  Grantham,  Mather's  solicitors;   and  a 
lengthened  correspondence  then  took  place  between  Eennett,  as 
attorney  for  the  plaintiff,  and  Ostler  &  Co.,  as  attornies  for  Mather, 
upon  the  subject  of  the  lease,  which  correspondence  was  set  out  in 
an  appendix  to  the  case  and  was  to  be  referred  to  upon  the  argu- 
ment of  the  case  by  either  side,  as  if  the  same  was  set  out  in  the 
case  itself. 

Ultimately,  on  the  12th  of  August,  1858,  Mr.  Beid,  by  the  desire 
of  Ostler  &  Co.,  sent  a  draft  lease  of  the  said  messuage  and 
premises,  and  the  premises  in  the  rear  thereof,  to  Eennett,  for  his 
perusal  and  approval  on  behalf  of  the  pleuntiff.  The  draft  lease  so 
sent  made  and  described  as  parties  thereto  the  said  Frederick 
Fowler  Bobertson  and  Thomas  Newton  Wing  of  the  first  part, 
Bobert  Mather  of  the  second  part,  and  the  plaintiff  of  the  third 
part,  and  contained  the  following  covenant  on  the  plaintiff's  part 
to  be  performed:  ''And  also  that  he  the  said  George  Hayward, 
his  executors,  administrators,  or  assigns,  shall  not  nor  will,  at  any 
time  during  the  said  term,  use,  exercise,  or  carry  on,  or  permit  or 
suffer  to  be  used,  exercised,  or  carried  on,  in  or  upon  the  said 
messuage  or  dwelling-house  and  premises  hereby  demised,  or  in  or 
upon  any  other  messuage  or  dwelling-house,  erection,  or  building 
which  may  hereafter  be  erected,  built,  set  up,  or  made  upon  the 
said  yard  or  ground  hereby  demised,  or  any  part  thereof,  any  or 
either  of  the  trades  or  businesses  of  a  vintner,  distiller,  brewer,  ale- 
house-keeper, victualler,  *coffee-house  or  tavern-keeper,  tripe-boiler,  [  •304  ] 
tripe-seller,  slaughterman,  soap-boiler,  tallow-melter,  sugar-boiler, 
dealer  in  old  iron,  blacksmith,  farrier,  working  cutler,  chimney- 
sweeper, bagnio-keeper,  coach-maker,  white-smith,  copper-smith, 
working  brazier,  caricature  printseller,  working  tinman,  dyer,  or 
any  other  noisome,  noisy,  or  offensive  trade  or  business  whatsoever, 
without  the  express  consent  of  the  said  Frederick  Fowler  Bobertson 
and  Thomas  Newton  Wing,  their  executors,  administrators,  or 
assigns,  under  their  or  his  hands  or  hand  first  had  and  obtained 
for  that  purpose." 
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hayward  Eennett,  the  plaintiff's  attorney,  returned  the  draft  to  Ostler  &  Go. 
Parke.  on  the  11th  of  November,  having  first  written  in  red  ink  in  the 
margin  thereof,  opposite  the  description  of  the  parties  thereto, 
the  following  note,  signed  with  his  initials, — "  I  have  no  objection 
to  these  gentlemen  (meaning  Robertson  and  Wing)  being  made 
parties :  but  see  agreement ; "  and  having  also  first  struck  out  from 
the  covenant  in  the  said  draft  lease  above  set  out,  the  words,  "  ale- 
house-keeper, victualler,'*  and  written  in  red  ink  in  the  margin 
opposite  the  said  covenant,  the  following  note,  signed  with  his 
initials, — ''The  house  was  expressly  taken  for  the  trade  of  a  retailer 
of  beer  (see  agreement),  and  that  trade  has  long  been  carried  on 
therein.  The  mention  of  these  words  (meaning  alehouse-keeper, 
victualler)  would  prohibit  such  trade:  see  Beer  Act,  11  Geo.  IV. 
&  1  Will.  IV.  c.  64,  s.  81."  And,  on  the  same  11th  of  November, 
Eennett  wrote  and  sent  to  Ostler  &  Go.  the  following  letter : 

''  I  return  you  your  draft  lease,  with  some  alterations.  My  client 
has,  I  find,  entered  into  a  contract  to  dispose  of  his  lease,  and  the 
parties  are  pressing  him  for  completion.  May  I  beg,  therefore,  the 
favour  of  your  letting  me  know  by  Monday  if  you  approve  of  my 
[  *305  ]  alterations,  and  by  suggesting  a  day  on  which  it  is  probable  *the 
business  may  be  completed,  that  my  client  and  his  purchaser  may 
make  their  arrangements." 

Not  having  received  any  answer  from  Ostler  &  Go.  to  the  last- 
mentioned  letter,  Eennett  wrote  other  letters  to  them,  but  received 
no  answer  from  them,  they  not  being  attornies  to  the  defendants, 
Mather's  executors,  and  having  ceased  to  act  in  the  business  since 
his  death.  But  Mr.  Henry  Thompson,  one  of  the  defendants,  having 
become  attorney  for  the  defendants,  took  upon  himself  the  manage- 
ment of  the  negociation  with  the  said  Eennett,  with  reference  to 
the  lease  of  the  messuage  and  premises  mentioned  in  the  agreement 
of  the  18th  of  March,  1858 ;  and,  on  the  14th  of  December,  1858» 
Thompson  wrote  and  sent  to  Eennett  the  following  letter  : 

''  I  am  concerned  for  the  late  Mr.  Mather's  executors  ;  and  will 
take  an  opportunity,  at  an  early  day,  of  ascertaining  the  powers  of 
the  trustees  to  grant  the  lease  of  the  house  in  William  Street,  in 
the  form  suggested  by  you." 

The  following  correspondence  thereupon  took  place  between 
Thompson,  as  attorney  for  the  defendants,  and  Eennett,  as  attorney 
for  the  plaintiff : 

Eennett  to  Thompson,  December  20,  1868 : 

"If  the  draft  lease,  as  approved  by  me,  is  before  you,  you  will 
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perceive  my  alterations  are  not  inconsistent  with  the  agreement  hatward 
signed  between  the  parties.  My  client  has  contracted  to  sell  the  pabke. 
lease,  and  the  delay  which  has  taken  place  is  very  costly  to  him,  as 
he  is  only  enabled  to  keep  peace  with  the  purchaser  by  paying  him 
a  weekly  sum  until  completion.  I  trust  you  will,  therefore,  expedite 
the  matter,  so  that  further  loss  may  be  stayed,  a  loss  which  is 
incurred  solely  by  the  delay  in  getting  the  lease  executed." 

Thompson  to  Eennett,  December  26, 1858 : 

"  You  shall  have  this  draft  in  a  few  days ;  and,  once  "^settled,       [  *306  ] 
there  shall  not  be  any  delay  in  obtaining  the  completion  of  the 
lease." 

Eennett  to  Thompson,  January  2nd,  1854 : 

''  There  has  been  a  delay  of  months  in  this  matter,  and,  as  it 
seems  to  me,  quite  unnecessarily.  Not  anticipating  this  delay,  my 
client  entered  into  a  contract  to  sell  the  house  and  business,  and 
he  is  only  enabled  to  save  himself  from  proceedings  in  equity  to 
enforce  the  contract,  by  paying  a  weekly  sum  as  compensation. 
He  is  besides  obliged  to  put  the  business  under  management,  as  he 
is  a  brewer,  and  not  acquainted  with  the  retail  beer  trade.  In 
addition  to  all  this,  he  has  entered  into  pecuniary  arrangements 
upon  the  strength  of  receiving  the  purchase-money,  and  the  result 
altogether  is  absolutely  ruinous  to  him.  Tou  must  perceive  that  it 
is  not  right  my  client  should  suffer  thus.  Tou  will  not  be  surprised, 
therefore,  when  I  beg  you  will  understand,  that,  unless  I  receive 
the  draft  forthwith,  my  client  will  hold  the  estate  of  the  late  Mr. 
Mather  responsible  for  such  loss  as  may  have  been,  or  shall  here- 
after be,  sustained  by  my  client  by  reason  of  the  non-performance 
of  the  contract  entered  into  by  the  late  Mr.  Mather." 

On  the  16th  of  January,  1854,  inclosed  in  a  letter  of  that  date  to 
the  following  effect, — "  Herewith  you  have  draft  lease.  I  regret 
that  the  covenants  of  the  original  lease  prohibit  any  allowance  of 
the  abstraction  of  the  words  struck  out," — Thompson  sent  Kennett 
the  draft  lease,  having  first  made  the  defendants  parties  thereto  of 
the  second  part,  instead  of  Mather,  and  restored  the  words  "  ale- 
house-keeper, victualler,"  in  the  covenant  in  the  draft  lease  above 
set  forth." 

The  above-mentioned  letter  of  the  16th  of  January,  1854,  was 
the  first  notice  the  plaintiff  or  his  attorney  ever  received  that  the 
lease  for  ninety-nine  years  under  which  the  messuage  and  premises 
were  held,  prohibited  the  trades  of  alehouse-keeper  and  victualler 
being  carried  *on  therein,  except  so  far  as  the  agreement  of  March       [  *307  j 
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Hatwabd  the  18th,  1868,  may  be  construed  to  be  a  notice  to  the  plaintiff  to 
Parke.       that  effect. 

In  answer  to  the  said  letter  of  January  16th,  1864,  Kennett,  on 
the  19th  January,  wrote  and  sent  to  the  said  Henry  Thompson  the 
following : 

''It  is  quite  impossible  for  my  client  to  allow  the  restriction 
against  carrying  on  the  trade  of  an  alehouse-keeper  or  victualler 
to  be  inserted  in  the  lease.  My  client  purchased  the  fixtures,  &c., 
of  the  late  tenants,  subsequently  laid  out  a  considerable  sum  in 
improvements  expressly  for  those  trades,  and  afterwards  entered 
into  a  contract  for  the  sale  of  the  premises  and  goodwill  of  the 
business  for  872Z.  10s.;  the  lease  to  contain  only  the  ordinary 
covenants  contained  in  leases  of  beerhouses;  the  purchase  to  be 
completed  on  the  26th  of  July  last.  Upon  the  draft  being  forwarded 
to  me  by  Messrs.  Ostler,  the  restriction  you  now  insist  upon  appeared. 
Upon  this  being  made  known  to  Mr.  Foyell,  the  purchaser,  he 
refused  to  take  an  assignment ;  and  the  only  way  my  client  has 
been  able  to  avoid  proceedings  being  taken  against  him,  has  been, 
to  pay  Foyell  a  sum  of  21.  weekly  until  he  is  in  a  condition  to  com- 
plete his  part  of  the  contract.  So  you  perceive  the  dilemma  in 
which  my  client  is  placed,  and  the  loss  which  has  arisen  to  him. 
On  referring  to  the  agreement  between  the  late  Mr.  Mather  and  my 
client,  you  will  see  it  is  agreed  in  express  terms  that  the  covenants 
shall  in  no  way  restrict  the  trade  of  a  retailer  of  beer ;  and  also 
that  my  client  is  denied  the  opportunity  of  looking  into  the  lessor's 
title.  Any  difficulty  or  loss,  therefore,  has  been  through  no  fault 
of  my  client.  I  take  your  letter  as  a  refusal  on  the  part  of  the 
executors  of  Mr.  Mather  to  grant  a  lease  on  the  terms  of  the  agree- 
ment, that  is,  to  allow  the  trades  of  an  alehouse-keeper  or  victualler 
[  *308  ]  *to  be  struck  out.  I  must  therefore  lay  instructions  before  counsel 
to  advise  what  course  I  ought  to  adopt." 

No  answer  was  returned  to  this  letter  by  the  defendants  or  their 
attorney. 

On  the  3rd  of  February,  1854,  Thompson  wrote  to  the  plaintiff's 
attorney  as  follows : 

''  The  executors  have  had  a  conference  upon  the  subject  of  this 
proposed  underlease,  and  have  concluded  to  agree  to  its  completion 
without  the  restrictive  words  struck  out.  I  shall  therefore  be  obliged 
by  your  returning  the  draft  by  the  first  post,  that  I  may  forward  it  to 
the  solicitor  of  the  trustees  of  Mr.  and  Mrs.  Mather's  marriage 
settlement,  in  order  to  a  speedy  termination  of  the  business." 
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On  the  4th  of  February,  the  plaintiff's  attorney,  in  reply  to  the     Hayward 
above,  wrote  to  Thompson,  stating  that  he  had  laid  a  case  before       pabke. 
counsel  on  behalf  of  Hay  ward :  and  on  the  20th,  he  again  wrote  to 
Thompson,  as  follows : 

'^  The  agreement  of  March,  1853,  and  the  delay  which  has  taken 
place  on  the  part  of  your  clients,  has  been  most  injurious  to 
Mr.  Hayward.  I  informed  you  that  Mr.  Hayward  had  entered  into 
a  contract  with  Mr.  Foyel  for  the  sale  of  the  premises ;  and  that, 
with  a  view  to  avoid  proceedings  on  the  part  of  Mr.  Foyel,  Mr.  Hay- 
ward had  agreed  to  give  him  21.  per  week  until  the  sub-purchase 
was  completed.  Mr.  Foyel  has  now  commenced  proceedings  against 
Mr.  Hayward,  the  result  of  which  must  be  very  injurious,  as  it  is 
quite  clear,  that,  unless  Mr.  Mather's  executors  can  perform  their 
contract  with  Mr.  Hayward,  it  is  impossible  for  Mr.  Hayward  to 
perform  his  with  Mr.  Foyel.  In  my  letter  of  the  4th  instant,  I 
informed  you  that  I  was  about  to  lay  before  counsel  a  supplemental 
case.  I  have  received  his  opinion,  to  the  efifect  that  the  executors 
of  *Mr.  Mather  are  liable  to  a  suit  for  specific  performance  of  the  [  *^^  3 
contract  of  the  18th  of  March,  1853  ;  and  that  Mr.  Hayward  is  not 
bound  to  accept  a  lease  purporting  to  be  in  conformity  with  the 
agreement,  if  it  manifestly  appears  (as  it  is  now  admitted)  that  the 
lease  under  which  Mr.  Mather  held,  contained  a  restrictive  covenant 
inconsistent  with  the  agreement ;  Mr.  Hayward  not  being  bound  to 
rely  on  a  mere  covenant  for  quiet  enjoyment,  and  having  had  no 
notice  of  the  original  lease  at  the  time  the  agreement  was  entered 
into.  Under  the  circumstances,  and  having  regard  to  the  great 
pressure  on  my  client,  I  am  afraid  I  have  no  alternative,  but  to 
commence  immediate  proceedings,  unless  you  can  suggest  some 
mode  in  which  (by  way  of  amicable  arrangement)  Mr.  Hayward  can 
be  released  from  his  present  painful  position." 

On  the  4th  of  March,  1854,  the  defendants  served  the  plaintiff 
with  a  notice,  signed  by  them,  as  follows : 

"  To  Mr.  James  Hayward. 

''We,  the  undersigned,  being  the  executors  named  in  the  last  will 
and  testament  of  Bobert  Mather,  formerly  of  Grantham,  in  the 
county  of  Lincoln,  and  lately  of  Leamington,  in  the  county  of 
Warwick,  gentleman,  deceased,  and  also  trustees  under  an  indenture 
dated  the  10th  of  February,  1853,  and  made  between  the  said 
Eobert  Mather  of  the  one  part,  and  us  the  undersigned  of  the  other 
part,  do  hereby  give  you  notice  that  we  are  ready  to  grant  to  you  a 
lease  of  the  premises  mentioned  or  described  in  an  agreement 
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hatward  under  the  hand  of  the  said  Robert  Mather  dated  the  18th  day  of 
Pabke.      March,  1853,  pursuant  to  the  said  agreement." 

The  above  notice  was  by  mistake  addressed  to  "Mr.  James 
Hayward,"  instead  of  to  "  Mr.  George  Hayward,"  but  was  intended 
for  the  plaintiff,  as  the  plaintiff  well  knew.  Robertson  and  Wing 
were  ready  and  willing  to  have  joined  with  the  defendants  in 
[  *3io  ]  granting  *to  the  plaintiff  such  a  lease  as  is  mentioned  in  the 
above  notice,  and  would  have  executed  the  same  if  the  plaintiff  would 
have  accepted  the  same.  The  draft  lease  hereinbefore  mentioned 
had  been  returned  to  Thompson  by  Eennett  before  the  4lh  of 
March,  1854.  No  answer  was  returned  to  the  above  notice  of 
the  4th  March,  1854,  nor  was  any  notice  taken  of  the  same  by 
the  plaintiff  or  his  attorney :  and,  on  the  17th  of  March,  1854,  this 
action  was  commenced. 

The  plaintiff  occupied  the  messuage  and  premises  mentioned  in 
the  agreement  of  the  18th  of  March,  1853,  from  the  25th  of  March 
in  that  year,  until  the  commencement  of  this  action,  and  still  occupies 
the  same,  and  has  during  all  the  time  since  the  25th  of  March,  1853, 
to  the  present  time,  carried  on  the  trade  and  business  of  a  retailer 
of  beer  in  and  upon  the  said  messuage  and  premises,  without 
objection  from  any  one,  and,  during  the  life-time  of  Mather,  paid 
him,  and  since  his  death  has  paid  the  defendants,  as  his  executors, 
the  annual  rent  of  70t.  for  the  same,  pursuant  to  the  agreement. 

Soon  after  the  plaintiff  entered  upon  the  premises,  and  during 
the  year  1853,  and  before  the  commencement  of  this  action,  he, 
upon  the  faith  that  a  lease  thereof  would  be  granted  him  pursuant 
to  the  agreement,  voluntarily  and  bond  fide  laid  out  and  expended 
noi.  in  improvements  and  repairs  of  the  said  messuage  and  premises, 
with  a  view  to  carry  on  thereon  the  trade  and  business  of  a  retailer 
of  beer;  no  part  of  which  sum  would  have  been  laid  out  or  expended 
upon  the  faith  of  a  mere  tenancy  from  year  to  year :  and  all  benefit 
to  the  plaintiff  from  the  expenditure  of  that  sum  will  be  entirely 
lost  to  the  plaintiff,  whenever  the  plaintiff's  present  holding  of  the 
premises  shall  be  determined. 

The  plaintiff  had  also  before  the  commencement  of  this  action, 
t*3in  become,  and  still  is,  liable  to  pay  Eennett,  *his  attorney,  132.,  for 
his  costs  and  charges  with  reference  to  the  said  agreement  of  the 
18th  of  March,  1853,  and  for  conducting  the  negociation  with 
Messrs.  Ostler  &  Go.  and  Thompson  upon  the  subject  of  the  lease, 
and  for  perusing  and  altering  the  said  draft  lease  on  the  plaintiff's 
behalf*    And  th^  plaintiff,  on  the  faith  of  the  said  agreement  of  the 
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18th  of  March,  1863,  and  believing  that  a  lease  would  be  granted  him  hatward 
pursnant  to  the  same,  on  the  13th  of  July,  1853,  bond  fide  entered  pabke. 
into  a  contract  with  one  George  Foyell  for  the  sale  and  assignment 
to  him,  Foyel,  of  the  said  messuage  and  premises  mentioned  in  the 
agreement  of  the  18th  of  March,  1863,  for  the  then  residue  of  the 
said  term  of  twenty-one  years  for  which  the  lease  was  to  have  been 
granted  to  the  plaintiff  pursuant  to  the  said  agreement,  for  the  sum 
of  372{.  10«.,  by  way  of  premium ;  and  the  plaintiff,  by  the  said 
contract,  also  agreed  to  give  Foyel  possession  of  the  said  messuage 
and  premises,  and  to  complete  the  contract,  on  or  before  the  26th  of 
July,  1863 :  and  Foyel,  upon  the  execution  of  the  contract  between 
him  and  the  plaintiff,  paid  the  plaintiff  202.  as  a  deposit. 

The  plaintiff,  in  consequence  of  Mather's  not  having  granted 
him  a  lease  pursuant  to  the  agreement  of  the  18th  of  March,  1863, 
was  unable  to  fulfil  his  said  contract  with  Foyel :  and  Foyel  having, 
on  the  13th  of  January,  1864,  commenced  an  action  against  the 
plaintiff  for  the  breach  thereof,  such  proceedings  were  thereupon 
had,  that,  before  the  commencement  of  this  action,  the  now  plaintiff 
was  forced  and  obliged  to  pay,  and  did  pay,  to  Foyel,  the  sum  of 
402.  as  compensation  to  him  for  the  now  plaintiff's  breach  of  the 
said  contract  between  him  and  Foyel,  and  the  sum  of  262.  for  Foyel's 
taxed  costs  of  the  said  action  :  and  also,  in  addition  thereto,  repaid 
to  Foyel  the  sum  of  202.,  which  had  been  paid  as  a  deposit  as  above 
stated  :  and  the  now  ^plaintiff  also,  before  the  commencement  of  [  *312  ] 
this  action,  became  and  still  is  liable  to  pay  to  Eennett,  his  attorney, 
242.  for  the  now  plaintiff's  own  costs  in  the  said  action  Foyel  v. 
Hayward,  and  which  last-mentioned  costs  were  fairly  and  properly 
incurred  in  the  defence  of  that  action. 

It  was  agreed  between  the  parties  that  the  Court  should  have 
power  to  make  all  necessary  amendments  in  the  pleadings,  and  to 
draw  all  inferences  from  the  facts  above  stated,  and  from  the 
correspondence  set  out  in  the  appendix,  which  a  jury  might  have 
drawn  ;  and  that  the  Court  should  have  all  other  powers  necessary 
to  determine  the  rights  of  the  parties. 

The  question  for  the  opinion  of  the  Court  upon  the  facts  above 
stated,  and  the  correspondence  set  out  in  the  appendix,  was, — 
Whether  the  plaintiff  was  entitled  to  recover  in  this  action.  If  the 
Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover, 
then  the  defendants  agreed  that  a  verdict  should  be  entered  for  the 
plaintiff  upon  all  the  issues  joined  in  the  action,  and  that  judgment 
should  be  entered  against  the  defendants  for  the  amount  of  all  the 
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Hayward  Bums  which  the  plaintiff  had  expended  and  paid,  and  become  liable 
PARKE.  to  pay,  as  above  stated,  or  of  such  of  the  said  sums  as  the  Court 
should  direct;  and  that  such  judgment  should  be  entered  imme- 
diately after  the  decision  of  the  case,  or  otherwise,"  as  the  Court 
should  direct.  If  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover  in  this  action,  then  the  plaintiff  agreed 
that  a  judgment  of  nonsuit  should  be  entered  against  him  imme- 
diately after  the  Court  should  direct. 

[  313 ]  Knoiiles  (with  whom  was  Tapping),  for  the  plaintiff.     *     *    * 

[  318  ]  Hxigh  Hill  (with  whom  was  Day\  contra  : 

1.  The  first  question  in  this  case  is,  what  is  the  contract  these 
[  *319  ]  parties  have  entered  into  ?  Mather  contracts  to  grant  *to  the 
plaintiff  a  lease  for  twenty-one  years,  such  lease  to  contain  all 
usual  and  proper  covenants,  and  particularly  those  contained  in 
the  lease  under  which  the  premises  were  held,  so  that  the  same 
in  no  way  restricts  the  trade  of  a  retailer  of  beer.  The  words 
"  so  that," — ita  quod, — are  words  of  condition.  The  true  meaning  of 
the  contract  is,  that  the  one  agrees  to  grant  and  the  other  to  take  a 
lease  for  twenty-one  years,  containing  usual  covenants ;  but  all  is  to 
be  dependent  on  this,  that  there  is  nothing  to  prevent  Mather  from 
granting  such  a  lease. 

(Crowdbr,  J. :  You  read  *'  so  that "  as  "  provided  "  ?) 

In  Sheppard's  Touchstone,  Vol.  1,  p.  122,  treating  of  conditions, 
the  learned  author  says  :  ''  But  here  note  that  these  words,  proviso, 
ita  quod,  and  sxtb  conditione,  albeit  they  be  the  most  proper  words 
to  make  conditions,  yet  do  they  not  always  make  the  estate  by 
the  deed  to  be  conditional,  but  sometimes  do  serve  for  other  pur- 
poses ;  for,  the  word  *  proviso '  hath  divers  operations  besides  ;  for, 
sometimes  it  doth  serve  for  and  work  a  qualification  or  limitation, 
and  sometimes  it  doth  serve  to  make  and  work  a  covenant  only. 
And  then  only  (being  inserted  amongst  the  covenants  of  the  deed) 
it  doth  make  the  estate  conditional,  when  there  are  these  things  in 
the  case, — 1.  When  the  clause  wherein  it  is  hath  no  dependence  upon 
any  other  sentence  in  the  deed,  nor  doth  participate  with  it,  but 
stands  originally  by  and  of  itself, — 2.  When  it  is  compulsory  to  the 
feoffee,  donee,  &c., — 3.  When  it  comes  on  the  part,  and  by  the 
[  ♦320  ]  words  of  the  feoffor,  donor,  lessor,  &c., — *4.  When  it  is  applied 
to  the  estate,  and  not  to  some  other  matter;  as,  if  one  grant  a 
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manor  with  an  advowson  appendant,  and,  after  the  habendum  Hayward 
and  reservation  of  rent,  amongst  the  covenants  there  is  this  pabke. 
clause  inserted,  'provided  that  the  grantee  shall  re-grant  the 
advowson  for  the  life  of  the  grantor/  this  is  a  good  condition. 
And  thus  it  may  be  also  a  condition  and  a  covenant;  as,  if  the 
words  run  thus,  '  provided  always  that  the  feoffee,  &c.,  doth  cove- 
nant, &c.,  that  neither  he  nor  his  heirs  shall  do  such  an  act,' 
this  is  both  a  condition  and  a  covenant."  Why  else  were  those 
words  put  in? 

(Jbrvis,  Ch.  J. :  To  what  do  you  refer  "  the  same  "  ?) 

It  seems  doubtful  whether  those  words  refer  to  the  original  lease, 
or  to  the  covenants  to  be  contained  in  the  sub-lease. 

(Grbsswbll,  J. :  I  should  read  it  thus, — The  premises  are 
described,  and  the  rent  and  so  forth ;  and  then  the  agreement  goes 
on  to  provide  that  the  lease  shall  contain  all  usual  and  proper  cove- 
nants, and  that  lease  shall  also  contain  all  the  covenants  in  the 
original  lease,  so  that  (or  provided)  that  lease  (the  original  lease)  in 
no  way  restricts  the  tenant  from  using  the  premises  for  the  retailing 
of  beer.  "  Same  "  being  a  word  of  reference,  we  must  look  at  the 
antecedent,  which  clearly  is,  the  original  lease.) 

So  reading  the  contract,  what  obligation  does  it  impose  upon 
Mather  or  his  executors  ?  To  grant  a  lease  for  the  term  mentioned, 
which  shall  not  contain  a  covenant  restraining  a  tenant  from  carry- 
ing on  the  business  of  a  retailer  of  beer  therein.  There  was  nothing 
to  prevent  Mather,  in  his  lifetime,  or  his  trustees  and  executors, 
after  his  decease,  from  granting  such  a  lease.  The  case  shows  that 
the  premises  had  already  for  many  years  been  used  as  a  beer-shop. 
Mather  would  clearly  have  performed  his  contract,  if  he  had  been 
willing  to  grant  a  lease  in  the  terms  of  the  letter  of  the  Srd  of 
February,  1854.     *     *     ♦ 

KnowleSf  in  reply :  [  322  ] 

By  the  agreement  Mather  contracts  to  grant  the  plaintiff  a  valid 
lease.  How  could  that  be  a  valid  lease  which  apparently  permitted 
the  lessee  to  carry  on  his  trade  upon  the  premises,  when  he  would 
be  liable  to  be  turned  out  the  next  day  for  a  breach  of  the  lessor's 
covenants  in  the  lease  under  which  he  held?  Mather  expressly, 
warrants  by  his  contract  that  he  has  power  to  grant  a  lease  under 
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Hatwabd     which  the  plaintiff  may  enjoy  the  premises  without  molestation  and 
Pabke.      without  restriction  as  to  the  particular  trade. 

(Growdbr,  J. :  How  do  you  construe  the  sentence  without  reading 
the  words  "  so  that  the  same  in  no  way  restricts  the  trade  of  a 
retailer  of  beer"  as  applying  to  the  covenants  in  the  original 
lease  ?) 

*'  So  that  the  same/'  according  to  the  strict  grammatical  construc- 
tion of  the  sentence,  must  refer  to  the  lease  to  be  granted  to  the 
plaintiff. 

(Jbryi8»  Ch.  J. :  The  words  are  quite  capable  of  a  different  con- 
struction. The  lease  to  be  granted  to  the  plaintiff  is  to  contain  all 
usual  and  proper  covenants,  and  particularly  those  contained  in  the 
original  lease,  provided  they  do  not  restrict  the  trade  of  a  retailer 
of  beer.  If  they  do,  they  are  to  be  omitted :  and,  if  damage  results 
to  the  sub-lessee,  he  has  his  remedy  against  the  lessor  or  his 
representatives  under  the  covenant  for  quiet  enjoyment.) 

The  covenant  for  quiet  enjoyment  cannot  alter  the  effect  of  the 
agreement,  which  amounts  to  a  representation  on  Mather's  part 
that  he  has  power  to  grant  a  lease  which  shall  not  in  any  way 
restrain  the  lessee  from  carrying  on  the  trade  of  a  retailer  of  beer. 
[  *323  ]  The  lessee  is  entitled  to  a  valid  lease.  As  to  *the  damages,  the 
plaintiff  is  clearly  entitled  to  recover  to  the  full  extent  of  the  loss  he 
has  sustained  from  the  legal  fraud  of  Mather. 

Ctir.  adv.  vtdt 
Jbrvis,  Gh.  J. : 

We  have  had  an  opportunity  of  considering  this  case.  The  view 
I  took  in  the  course  of  the  argument  is  fortified  on  reflection,  and  I 
am  of  opinion  that  the  defendants  are  e  .titled  to  judgment.  Dis- 
embarrassed from  the  pleadings,  the  question  is,  whether  the  plaintiff 
is  entitled  to  recover,  and,  if  so,  for  how  much.  The  main  question 
between  the  parties  arises  upon  the  agreement  referred  to  in  the 
special  case,  which,  after  describing  the  premises,  and  stating  the 
amount  of  the  rent,  proceeds  thus, — "  Lease  twenty-one  years  from 
Lady  Day,  1853.  Taxes  of  every  kind,  except  property- tax,  to  be 
paid  by  lessee,  including  sewers-rate  and  land-tax,  or  the  rent  in 
lieu  thereof.  Lease  and  counterpart  to  contain  all  usual  and  proper 
covenants,  and  particularly  those  contained  in  the  lease  under 
which  the  premises  are  held,  so  that  the  same  in  no  way  restricts 
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the  trade  of  a  retailer  of  beer.  The  said  lease  and  counterpart  to  hayward 
be  prepared  by  the  lessor's  solicitor,  at  the  lessee's  expense.  Lessee  parke. 
not  to  require  production  of  the  lessor's  title."  This  agreement 
was  drawn  up  after  a  conversation  between  the  plaintiff  and  his 
attorney,  and  the  agent  for  Mather,  the  intended  lessor,  in  which 
the  plaintiff's  attorney  informed  the  agent  that  the  plaintiff  wished 
to  hire  the  premises  for  the  purpose  of  carrying  on  therein  the  trade 
and  business  of  a  retailer  of  beer,  and  inquired  of  him  whether 
there  was  anything  in  the  lease  under  which  the  premises  were 
held,  to  restrain  the  tenant  from  carrying  on  such  business  therein; 
to  which  inquiry  the  agent, — not  having  a  copy  of  the  lease,  and 
being  ignorant  of  its  contents,  but  knowing  that  such  trade  had 
been  carried  on  upon  *the  premises  for  some  years, — ^replied  that  [  324  ] 
there  was  nothing,  so  far  as  he  knew,  to  prevent  the  tenant  from 
carrying  on  the  proposed  trade.  On  the  part  of  the  plaintiff,  it 
was  insisted  that  the  contract  was,  that  the  lease  to  be  granted 
should  contain  no  such  restrictive  covenant;  that  Mather  must 
be  in  a  condition  to  grant  a  lease  without  such  covenant ;  and 
that,  there  being  a  covenant  in  the  original  lease  forbidding 
the  carrying  on  upon  the  premises  the  trade  or  business  of  an 
alehouse-keeper  or  victualler,  Mather  had  no  power  to  grant 
such  a  lease  as  he  had  contracted  to  grant.  The  question 
turns  upon  the  construction  of  the  instrument  itself.  I  am  of 
opinion  that  its  true  construction  is  not  that  which  the  plaintiff 
contends  for.  The  lease  is  to  be  a  valid  lease  for  twenty-one 
years,  transferring  the  properly  in  the  premises  to  the  plaintiff 
during  that  term.  Then  it  is  to  contain  all  usual  and  proper 
covenants.  That  would  not  include  a  restrictive  covenant  like  that 
in  question.  Further,  it  is  to  contain  all  the  covenants  which  are 
contained  in  the  lease  under  which  Mather  held.  There  might  or 
might  not  be  in  the  original  lease  a  covenant  against  using  the 
premises  for  the  sale  of  beer ;  therefore,  the  object  of  the  plaintiff 
being  to  take  the  premises  for  a  beer- shop,  the  agreement  goes  on, — 
so  that  the  same, — which  I  understand  to  mean  **  provided  the  same," 
— that  is, — the  lease  to  be  granted, — in  no  way  restricts  the  trade 
of  a  retailer  of  beer.  All  the  usual  covenants  are  to  be  inserted, 
and  particularly  those  contuined  in  the  original  lease.  Restrictive 
covenants  are  to  be  inserted,  provided  they  do  not  prohibit  the 
trade  of  a  retailer  of  beer :  if  they  do,  they  are  not  to  be  inserted. 
There  is  no  positive  warranty  that  the  original  lease  does  not  con- 
tain a  covenant  prohibiting  the  use  of  the  premises  in  the  manner 
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Hayward     and  for  the  purpose  contemplated.    But  the  proposed  lease  is  to 
Pabke.      contain  all  the  covenants  that  are  in  the  original  lease,  but  not  such, 
[  *325  ]       if  any,  as  restrain  *the  lessee  from  using  them  for  the  retailing  of 
beer.    And  there  was  very  good  reason  for  that  caution.    If  the 
original  lease  had  contained  a  covenant   prohibiting  the  use  of 
the  premises  as  a  beer-shop,  and  a  proviso  for  re-entry  for  a  breach 
of  that  covenant,  and  there  had  been  a  similar  covenant  and  proviso 
in  Hayward's  lease,  and  Hayward  had  carried  on  the  business  of  a 
beer-shop  keeper  on  the  premises,  he  would  have  been  guilty  of  a 
breach  of  covenant  for  which  all  parties  might  have  been  turned 
out,  and  Mather,  his  immediate  lessor,  would  have  had  his  remedy 
over  against  him  for  the  loss  of  his  interest.     The  avowed  object  of 
the  plaintiff  in  taking  the  premises  being  to  carry  on  therein  the 
business  of  a  retailer  of  beer,  he  would  not  have  taken  a  lease  with 
such  a  covenant.    But,  if  the  restrictive  covenant  were  not  in  the 
sub-lease,  he  would  not  give  Mather  a  remedy  against  him,  if  a 
forfeiture  were  incurred  through  his  so  using  the  premises.    On  the 
other  hand,  observe  the  effect  of  the  covenant  for  quiet  enjoyment, 
in  the  event  of  the  sub-lessee  being  evicted  by  reason  of  his  carrying 
on  the  business  of  a  retailer  of  beer  on  the  premises.    Instead  of 
Mather  having  a  remedy  against  the  plaintiff,  the  plaintiff  would 
have  a  remedy  against  Mather.     As  against  Mather,  the  plaintiff 
would  have  the  privilege  of  carrying  on  the  beer  business,  notwith- 
standing the  covenants  in  Mather*s  lease,  and  he  would  have  a 
right  of  action  against  Mather  for  any  injury  he  might  sustain  in 
consequence.    I  therefore  think  the  true  construction  of  the  agree- 
ment is,  that  it  contains  no  warranty  that  Mather  had  power  to 
grant  an  unrestricted  lease,  but  that  the  plaintiff  was  to  have  in  his 
lease  all  usual  covenants,  and  all  the  covenants  in  the  original  lease 
provided  there  was  no  restriction  against  the  carrying  on  the  busi- 
ness of  a  seller  of  beer  on  the  premises,  in  which  case  the  plaintiff 
would  have  a  clear  lease,  free  from  all  doubt  or  difficulty ;  but  that, 
[  *326  ]       01^  \;jr^Q  other  hand,  if  the  original  lease  *did  contain  such  a  restric- 
tive covenant,  the  plaintiff  should  have  a  remedy  over  against 
Mather,  in  the  event  of  his  sustaining  any  loss  or  damage  therefrom. 
Another  question  raised  on  the  argument,  was,  whether  a  reason- 
able time  had  elapsed  before  the  death  of  Mather,  for  him  to  have 
granted  a  valid  lease ;  because  Mr.   Knowles  says,  that,  if  such 
reasonable  time  had  elapsed  before  Mather's  death,  nothing  that 
occurred  subsequently  could  condone  that,  or  take  away  a  right  of 
action  once  vested  in  the  plaintiff.     But  I  think  there  was  no 
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unreasonable  lapse  of  time.  The  draft  lease,  it  appears,  was  sent  Hayward 
to  the  plaintiff's  attorney  on  the  12th  of  August,  1858,  containing  a  parkb. 
covenant  to  restrain  the  lessee  from  carrying  on  the  trade  or 
business  of  (amongst  others)  an  alehouse-keeper  or  victualler, 
without  the  consent  of  Robertson  and  Wing.  This  draft  was 
kept  by  the  attorney  for  several  months,  till  the  11th  of  November, 
when  he  returned  it,  having  struck  out  of  the  covenant  the  words 
"alehouse-keeper,  victualler."  The  reasonable  time,  therefore, 
must  be  computed  from  a  day  subsequent  to  the  death  of  Mather : 
and,  on  the  8rd  of  February,  1854,  which  was  before  action  brought, 
the  executors  and  trustees  offered  to  grant  the  plaintiff  a  lease  which 
I  think  was  the  proper  lease  to  be  granted  in  pursuance  of  the  agree- 
ment. Upon  the  whole,  therefore,  I  think  there  was  no  warranty 
on  the  part  of  Mather  that  the  lease  under  which  he  held  contained 
no  covenant  to  prevent  the  premises  being  used  in  the  way  con- 
templated by  the  plaintiff,  but  that  the  contract  was  complied  with 
by  the  offer  of  a  sub-lease  without  such  restrictive  covenant,  and 
that  that  offer  was  made  within  a  reasonable  time.  I  am,  therefore, 
of  opinion  that  there  ought  to  be  judgment  of  nonsuit. 

Grbsswbll,  J.  (l) : 

I  have  nothing  to  add  to  what  *has  been  said  by  my  Lord,  except  [  *327  ] 
to  observe  the  serious  consequences  that  might  result  if  the  sub- 
lease had  contained  the  same  restrictive  covenant  as  was  contained 
in  the  original  lease.  It  appears  to  have  been  a  building  lease ; 
and  the  covenant  in  question  applied  to  "  any  other  messuage  or 
premises  "  which  might  be  erected  under  that  lease :  and  there  were 
still  about  sixty  years  of  the  term  unexpired.  There  was  very  good 
reason,  therefore,  for  not  inserting  that  covenant  in  the  sub-lease  to 
the  plaintiff. 

Cbowder,  J. : 

I  am  of  the  same  opinion.  I  do  not  desire  to  add  anything :  but 
I  would  merely  advert  for  a  moment  to  the  terms  of  the  agreement. 
It  was  contended  by  Mr.  Knowles,  that  the  words  "  so  that  the  same 
in  no  way  restricts  the  trade  of  a  retailer  of  beer,"  referred  to  the 
lease  to  be  granted,  and  not  to  the  original  lease  under  which 
Mather  held.  It  seems  to  me,  that,  whether  "  the  same  "  referred 
to  the  one  or  the  other,  the  result  would  be  the  same.     In  either 

(1)  Maule,  J.,  was  absent. 
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Haywabd     ease,  a  lease  omittiug  the  restrictive   covenant   as  applicable  to 
parkr.       the  trade  of  a  retailer  of  beer,  would  be  such  a  one  as  the  parties 


1865. 
Junes, 


stipulated  for. 


Judgmen  t  of  nonsuit  (1) . 


NEAVE  V.  AVERY  and   Others. 

(16  C.  B.  328—337  ;  S.  0.  24  L.  J.  0.  P.  207  ;  1  Jur.  N.  8.  575.) 
[Obsolete — Pleading  under  Common  Law  Procedure  Act.] 


1856. 
May  SO. 

[337  J 


BOUKNE  V.   SEYMOUR  (2). 

(16  C.  B.  337—354  ;  S.  0.  24  L.  J.  0.  P.  202 ;  1  Jur.  N.  8.  1001 ;  3  W.  B.  oil  ; 

26  L.  T.  O.  8.  162.) 

The  defendant,  by  bought  and  sold  note,  contracted  to  sell  to  the  plaintiff 
**  about  500  tons  nitrate  of  soda,  in  bags,  of  good  merchantable  quality," 
to  be  ready  for  delivery  by  a  given  day,  at  a  certain  price  and  upon  certain 
terms  and  conditions.  The  contract  then  proceeded, — *  *  It  is  understood  that 
the  above  nitrate  of  soda  is  to  form  the  full  and  complete  cargo  of  the  John 
Phillipet  345  tons  register,  now  on  her  passage  to  Sydney,  to  proceed  thence 
witliout  undue  delay  to  the  West  Coast  of  South  America,  there  to  load  the 
above.  In  the  unexpected  event  of  the  John  Philh'ps  getting  ashore,  or 
being  unable  to  prosecute  her  voyage,  from  any  casualties  of  the  sea,  then 
the  seller  agrees  to  deliver,  and  the  buyer  agrees  to  take,  in  lieu  thereof, 
another  cargo  or  cargoes  of  about  equal  quantity,  to  be  named  at  the 
earliest  practicable  period  prior  to  arrival  off  the  coast.  The  only  ground 
on  which  the  seller  is  to  be  excused  delivery  of  the  above  nitrate  of  soda, 
is,  the  loss  of  the  said  vessel  (or  that  which  may  be  substituted  for  it)  on 
her  homeward  voyage ;  in  which  case  this  contract  is  to  be  considered  void, 
but  in  no  other  event  whatever : " 

Held,  that  this  was  an  absolute  contract  for  the  sale  of  500  tons  (more  or 
less),  and  not  of  a  quantity  limited  by  the  capacity  of  the  vessel  named ; 
though  terrible  (per  Maule,  J.),  that  the  incapacity  of  the  John  Phillips  to 
carry  the  whole  500  tons  would  excuse  the  seller  from  bringing  it  aU  home 
by  that  vessel. 

Held  also,  that  the  contract  did  not  amount  to  a  warranty  that  the  John 
Phillipe  should  be  of  capacity  to  carry  the  whole  500  tons. 

This  was  an  action  upon  a  contract  for  the  sale  of  a  quantity  of 

nitrate  of  soda.     The  first  count  of  the  declaration  stated,  that,  on 


(1)  The  covenant  for  quiet  enjoy- 
ment was  in  these  terms  :  **  And  each 
of  them  the  said  F.  F.  Bobertson  and 
T.  N.  Wing,  doth  hereby  for  himself, 
his  executors,  administrators,  and 
assigns,  covenant  with  the  said  George 
Hayward,  his  executors,  adminis- 
trators, and  assigns,  that  he  and  they, 
paying  the  rent  hereby  reserved,  and 
performing,  and  observing  the  cove- 
nants, stipulations,  restrictions,  and 
agreements  hereinbefore  contained, 
shall  and  may  peaceably  hold  and 
enjoy  the  said  premises  hereby  de- 


mised, during  the  said  term,  without 
the  lawful  let,  suit,  trouble,  eviction, 
or  interruption  of  the  said  F.  F. 
Bobertson  and  T.  N.  Wing,  his  execu- 
tors, administrators,  or  assigns,  or 
of  any  person  or  persons  lawfuUy 
claiming  or  to  claim  by,  from,  or 
under  them,  or  any  of  them."  Qucere^ 
as  to  the  plaintiff's  remedy  upon  this 
covenant,  in  the  event  of  an  eviction 
for  his  breach  of  the  covenant  in  the 
original  lease? 

(2)  Cp.  Harland  and  W<^ff  v.  7?«r- 
«to//(1901)6Com.Cas.  113,  84  L.T.324. 
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the  10th  of  November,  1858,  the  plaintiff  agreed  with  the  defendant  boubke 
to  buy  of  him,  and  the  defendant  agreed  with  the  plaintiff  to  sell  sbym'our. 
and  ^deliver  to  him,  about  five  hundred  tons  of  nitrate  of  soda,  in  [  *338  j 
bags,  of  good  quality,  to  be  ready  for  delivery  before  a  day  in  that 
behalf  agreed,  at  162.  per  ton,  with  a  fair  allowance  for  sea-damage, 
.if  any.  Should  the  refraction  exceed  five  per  cent.,  the  surplus  to  be 
allowed.  To  be  landed,  if  required,  in  the  London  or  St.  Katharine 
Docks  at  the  expense  of  the  defendant.  Prompt,  three  months 
from  final  day  of  landing.  Deposit  16  per  cent.,  payable  on 
delivery  of  dock  weight-notes.  Usual  London  terms  and  conditions. 
On  any  portion  which  it  might  suit  the  plaintiff  to  take  direct 
from  ship's  side,  all  saving  in  expense  thereby  effected  to  be 
allowed,  viz.  2$.  4d.  per  ton  for  landing  expenses,  and  three 
months'  rent  and  interest,  the  latter  at  the  rate  of  five  per  cent, 
per  annum  upon  the  invoice  amount  of  such  portion.  And  it 
was  further  understood  and  agreed  between  the  plaintiff  and 
defendant,  that  the  above  nitrate  of  soda  was  to  form  the  full  and 
complete  cargo  of  the  John  Phillips^ — 846  tons  register, — then  on 
.her  passage  to  Sydney,  to  proceed  thence  without  undue  delay  to 
the  West  Coast  of  South  America,  there  to  load  the  above ;  and 
that,  in  the  unexpected  event  of  the  John  Phillips  getting  ashore,  or 
being  unable  to  prosecute  her  voyage  from  any  casualties  of  the  sea, 
then  the  defendant  should  deliver  and  the  plaintiff  take  in  lieu 
another  cargo  or  cargoes  of  about  equal  quantity,  to  be  named  at 
the  earliest  practicable  period  prior  to  arrival  off  the  coast,  the 
nitrate  of  soda  so  substituted  being  liable  to  all  the  conditions  of 
that  contract ;  and  that  the  only  ground  on  which  the  defendant 
should  be  excused  delivery  of  the  above  nitrate  of  soda,  was,  the 
loss  of  the  said  vessel,  or  that  which  might  be  substituted  for  it, 
on  her  homeward  voyage ;  in  which  case,  that  contract  was  to  be 
considered  void,  but  in  no  other  event  whatever :  Averment,  that 
the  plaintiff  had  fulfilled  everything  on  his  part  to  be  fulfilled,  and 
every  thing  had  taken  place  *necessary  to  entitle  him  to  the  fulfil-  [  ♦339  ] 
ment  of  the  said  contract  on  the  defendant's  part,  and  none  of  the 
said  casualties  happened  to  the  said  John  PhiUips,  or  to  the  said 
nitrate  of  soda ;  and  the  said  John  PhiUips  safely  proceeded  upon 
and  completed  the  voyage  so  contemplated  as  aforesaid  :  That  the 
plaintiff  had  always  been  ready  and  willing  to  accept  and  receive 
the  said  quantity  of  nitrate  of  soda  according  to  the  said  contract, 
and  the  time  for  the  delivery  thereof  according  to  the  said  contract 
had  elapsed ;  and  that  the  defendant  although  he  had  delivered  to 
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BouBNB  the  plaintiff  a  small  qaantity  of  such  nitrate  of  soda,  had  not 
Setmoub.  delivered  to  the  plaintiff  the  said  quantity  of  about  five  hundred 
tons  thereof  so  agreed  to  be  sold  and  delivered  as  aforesaid ;  and 
that  the  said  vessel  only  took  on  boards  and  in  fact  arrived  and 
completed  her  voyage  with,  a  quantity  of  nitrate  of  soda  much  leas 
than  the  quantity  so  agreed  to  be  sold  and  delivered  as  aforesaid, 
and  less  than  a  full  and  complete  cargo  thereof,  whereby  the 
plaintiff  had  lost  great  gains  and  profits. 

The  second  count  stated  that,  on  the  10th'  of  November,  1858,  at 
London,  the  plaintiff  agreed  to  buy  of  the  defendant,  and  the  defen- 
dant agreed  to  sell  to  the  plaintiff,  a  quantity  of  nitrate  of  soda,  by 
and  upon  the  terms  of  corresponding  bought  and  sold  notes,  in 
which  the  plaintiff  was  described  as  Messrs.  A.  Bourne  &  Go.  being 
his  name  of  business,  and  the  defendant  by  the  name  of  (reorge 
Seymour,  Esq.,  and  that  the  tenor  of  the  bought  note  was  as  follows, 
that  is  to  say,  ''  London,  10th  Nov.  1858.  Bought  for  account  of 
Messrs.  A.  Bourne  &  Co.,  from  G.  Seymour,  Esq.  About  five 
hundred  tons  nitrate  of  soda,  in  bags,  of  good  merchantable  quality, 
to  be  ready  for  delivery  before  the  8lBt  of  December,  1854,  at  16Z.. 
per  ton,  with  a  fair  allowance  for  sea-damage,  if  any.  Should  the 
refraction  exceed  5  per  cent.,  the  surplus  to  be  allowed.  To  be 
[  *340  ]  landed,  *if  required,  in  the  London  or  St.  Katharine's  Docks,  at  the 
expense  of  the  seller.  Prompt  three  months  from  final  day  of 
landing.  Deposit  151,  per  cent,  payable  on  delivery  of  dock  weight- 
notes.  Usual  London  terms  and  conditions.  On  any  portion  which 
it  may  suit  the  buyers  to  take  direct  from  ship's  side  all  saving  in 
expense  thereby  effected  to  be  allowed,  namely,  2s.  4d.  per  ton  for 
landing  expenses,  and  three  months'  rent,  and  interest,  the  latter  at 
the  rate  of  five  per  cent,  per  annum  upon  the  invoice  amount  of 
such  portion.  It  is  understood  that  the  above  nitrate  of  soda  is  to 
form  the  full  and  complete  cargo  of  the  John  PhiWps  (845  tons 
register),  now  on  her  passage  to  Sydney,  to  proceed  thence  without 
undue  delay  to  the  West  Coast  of  South  America,  there  to  load  the 
above.  In  the  unexpected  event  of  the  John  PhiUips  getting  ashore, 
or  being  unable  to  prosecute  her  voyage,  from  any  casualties  of  the 
sea,  then  the  seller  agrees  to  deliver,  and  the  buyers  agree  to  take, 
in  lieu  thereof,  another  cargo  or  cargoes  of  about  equal  quantity, 
tc^ be  named  at  the  earliest  practicable  period  prior  to  arrival  off  the 
coast;  the  nitrate  of  soda  so  substituted  being  liable  to  all  the 
conditions  of  this  contract.  The  only  ground  on  which  the  seller 
is  to  be  excused  delivery  of  the'  above  nitrate  of  soda,  is,  the  loss 
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of  the  said  vessel,  or  that  which  may  be  substituted  for  it,  on  Bousne 
her  homeward  voyage ;  in  which  case  this  contract  is  to  be  con-  Seymour. 
sidered  void,  but  in  no  other  event  whatever.  Co&rib  &  Co." 
Averment,  that  the  said  phrase  *'  usual  London  terms  and  con- 
ditions "  in  the  said  contract,  meant,  that  payment  of  the  residue 
of  the  said  price  should  be  made  by  the  plaintiff  in  cash  upon 
delivery  to  him  of  the  said  nitrate  of  soda,  and  that,  in  weighing 
the  said  nitrate  of  soda,  after  arrival  in  London,  certain  customary 
and  fixed  allowances  should  be  made  to  the  plaintiff  in  respect  of 
the  weight  of  the  said  bags  :  That  the  said  John  Phillips  arrived  at 
Sydney,  and  proceeded  ^thence,  according  to  the  said  contract,  to  [  ^341  ] 
the  West  Coast  of  South  America,  and  there  loaded  and  took  on 
board  a  cargo  of  the  said  nitrate  of  soda,  in  bags,  and  completed  her 
said  voyage,  and  arrived  at  her  port  of  discharge  in  safety ;  and 
that  the  plaintiff  had  done  everything  on  his  part,  and  every- 
thing had  taken  place  and  happened,  to  entitle  him  to  complete 
fulfilment  by  the  defendant  of  the  said  contract  on  his  part :  That 
the  said  vessel  was,  at  the  time  of  the  making  of  the  said  contract, 
and  ever  since,  wholly  incapable  of  holding  and  carrying  about  five 
hundred  tons  of  nitrate  of  soda  in  bags,  and  was  only  capable  of 
holding  and  carrying  a  much  less  quantity,  and  by  reason  thereof, 
and  of  the  cargo  taken  in  by  the  said  vessel  in  consequence  of  the 
incapacity  aforesaid  not  amounting  to  about  five  hundred  tons  of 
nitrate  of  soda,  and  only  amounting  to  a  much  less  quantity,  the 
defendant  had  only  been  able  to  deliver,  and  had  only  delivered, 
such  less  quantity  to  the  plaintiff ;  and  the  plaintiff  had  lost  the 
advantage  he  would  have  derived  from  receiving  the  difference 
between  the  said  less  quantity  and  about  five  hundred  tons.  And 
the  plaintiff  claimed  1,6002. 

Third  plea,  to  the  first  count,  that  the  said  contract  was  and  is  in 
the  words  and  figures  and  to  the  purport  and  effect  following,  that 
is  to  say  (setting  it  out  verbatim^  as  in  the  second  count) ;  and  that 
the  said  vessel  the  John  Phillips  loaded  and  took  on  board  on  the 
West  Coast  of  South  America,  a  full  and  complete  cargo  of  such 
nitrate  of  soda,  in  bags,  according  to  the  said  contract,  and 
thence  sailed  and  proceeded  on  her  homeward  voyage  to  London, 
and  arrived  and  completed  her  said  voyage  with  such  full  and  com- 
plete cargo  of  nitrate  of  soda  on  board,  excepting  only  a  certain 
portion  thereof  which  was  unavoidably  lost  in  the  course  of  the  said 
voyage,  without  any  default  of  the  defendant  or  the  persons  navigat- 
ing the  said  ship,  by  perils  of  the  seas ;  *and  that  the  defendant       r  *342  ] 
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BouBKE  delivered  to  the  plaintiff  the  said  full  and  complete  cargo  of  nitrate 
8BYM0DR,  ot  soda,  exceptmg  only  such  portion  thereof  as  was  so  lost  as 
aforesaid,  according  to  and  in  performance  of  the  said  contract. 

To  the  second  count,  the  defendant  demurred,  the  ground  of 
demurrer  stated  in  the  margin  being,  "  that  the  defendants  only 
sold  such  a  quantity  of  nitrate  of  soda  as  would  form  a  full  and 
complete  cargo  of  the  John  Phillips,  which  was  supposed  to  be 
capable  of  taking  in  about  five  hundred  tons ;  but  the  defendant  did 
not  warrant  that  the  ship  was  capable  of  doing  so,"    Joinder. 

The  plaintiff  demurred  to  the  third  plea,  the  ground  of  demurrer 
alleged  in  the  margin  being,  "that  the  defendant  was  bound  to 
deliver  about  five  hundred  tons,  the  vessel  not  having  been  lost." 

Tamlimon  (with  whom  was  Montagve  Smith),  claimed  the 
right  to  begin,  on  the  ground  that  the  defendant's  was  the  first 
demurrer. 

Willes  (with  whom  was  Byles,  Serjt.),  submitted,  that,  there 
being  demurrers  on  both  sides,  the  plaintiff  had  a  prima  fdde  right 
to  begin  ;  and  he  stated  that  it  had  been  so  decided  in  the  Court  of 
Exchequer  (i). 

Per  CuBiAM : 

We  think  the  plaintiff  should  begin. 

WiUes,  for  the  plaintiff  (2).     *     *     * 
[  346  ]  Tomlinsan,  contra  (8).     *     *     * 

(1)  See  Franks  v.  Price,  6  Soott,  714.      on  the  part  of  the  defendant,  were, — 

(2)  The  points  marked  for  argument  On  the  demurrer  to  the  second  count 
on  the  part  of  the  plaintilP,  were :  of  the  declaration,  '*  that  the  defen- 

<*That  the  agreement  imports  a  dants  only  sold  such  a  quantity  of 
warranty  that  the  vessel  could  hold  nitrate  of  soda  as  would  form  a  full 
about  five  hundred  tons  of  the  nitrate  and  complete  cargo  of  the  ship  John 
of  soda;  and  that,  if  she  arrived  Phillips,  which  was  supposed  to  be 
without  accident  such  as  described  in  capable  of  holding  and  carrying  about 
the  agreement,  that  quantity  should  five  hundred  tons ;  but  that  the  de- 
be  delivered ;  that  the  description  of  f endant  did  not  warrant  that  the  ship 
the  cargo  as  *  about  five  hundred  tons '  was  capable  of  doing  so,  and  therefore 
came  first  in  the  contract,  and  could  that  the  second  count  was  bad." 
not  be  rejected  or  cut  down;  and  In  support  of  the  third  plea,  '*that 
that  partial  loss  on  the  yoyage,  arising  the  contract  is  subject  to  an  exception 
probably  from  the  insufficiency  of  the  of  losses  by  sea-perils,  and  therefore 
vessel,  could  form  no  excuse."  that   the   third  plea   is    a   sufficient 

(3)  The  points  marked  for  argument  answer  to  the  first  count." 


VOL.  C.J       1855.  C.  P.  16  C.  B.  348—849.  749 


Jbbyis,  Gh.  J. :  Bourne 

r. 

My  learned  brothers  seem  to  be  of  opinion,  and  I  concur  with  Seymour. 
them,  that  the  plaintiff  is  entitled  to  judgment.  The  real  construe-  ^  ^^^  ^ 
tion  of  the  contract  arises  upon  the  plea ;  and  that  is  all  that  we 
need  deal  with.  The  language  of  the  contract  certainly  is  not 
free  from  doubt  and  difficulty.  It  begins  thus,  "  Sold  for  account 
of  Seymour  to  Bourne  &  Go.  about  five  hundred  tons  nitrate  of  soda, 
in  bags,  of  good  merchantable  quality,'*  to  be  ready  for  delivery 
before  a  certain  day,  at  a  certain  price.  It  then  proceeds  to  show 
that  the  stipulated  quantity  of  nitrate  of  soda  is  to  come  from 
abroad,  and  to  be  delivered  out  of  a  ship.  It  then  goes  on  to 
say, — "  It  is  understood  that  the  above  nitrate  of  soda  is  to  form  the 
full  and  complete  cargo  of  the  JohnPhUUps^  845  tons  register,  now  on 
her  passage  to  Sydney,  to  proceed  thence  without  undue  delay  to  the 
West  Goast  of  South  America,  there  to  load  the  above."  On  the 
one  hand,  it  is  contended  that  the  contract  is  an  absolute  contract 
for  the  sale  of  five  *hundred  tons,  within  a  reasonable  limit.  On  [  ^349  ] 
the  other  side,  it  is  insisted  that  it  is  for  ''  the  full  and  complete 
cargo  of  the  John  Phillips,''  and  if,  contrary  to  the  expectation  of  the 
parties,  the  John  Phillips  will  not  carry  that  quantity,  the  vendor  is 
released  from  his  contract  quoad  the  excess  beyond  such  full  cargo. 
I  do  not  think  the  latter  is  the  true  construction  of  the  contract. 
The  buyer  is  entitled  to  the  benefit  of  the  hull  of  the  John  Phillips  to 
carry  the  cargo.  If  any  quantity  is  put  on  board  of  her,  or  of  a 
vessel  substituted  for  her  under  the  terms  of  the  contract,  and  the 
John  Phillips  or  such  substituted  vessel  is  lost  on  her  homeward 
voyage,  in  that  case,  and  in  that  case  only,  the  seller  is  to  be  excused 
the  delivery,  and  the  contract  is  to  be  at  an  end.  But  then  there  is 
this  provision,  which  seems  to  me  to  show  that  it  is  the  five  hundred 
tons  that  is  the  subject  of  the  sale,  and  not  the  cargo  of  the  John 
Phillips  only, — "  In  the  unexpected  event  of  the  John  Phillips  getting 
ashore,  or  being  unable  to  prosecute  her  voyage  from  any  casualties 
of  the  sea,  then  the  seller  agrees  to  deliver,  and  the  buyers  agree  to 
take,  in  lieu  thereof," — that  is,  of  the  five  hundred  tons  contracted  to 
be  delivered, — "another  cargo  or  cargoes  of  about  equal  quantity,  to 
be  named  at  the  earliest  practicable  period  prior  to  arrival  off  the 
coast ;  the  nitrate  of  soda  so  substituted  being  liable  to  all  the  con- 
ditions of  this  contract.**  That  clearly  cannot  mean  equal  quantity, 
to  be  measured  or  ascertained  by  the  capacity  of  the  John  Phillips, 
but  equal  to  the  quantity  stipulated  for  at  the  beginning  of  the 
contract,  viz.  five  hundred  tons.    The  expression  ''  another  cargo  or 
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BouRKE      cargoes'*  gives  us  a  key  to  the  construction  of  the  instrument, 

Seyvour.     ^^^  enables  us  to  say  that  the  subject-matter  of  the  sale  is   a 

quantity  of  about  five  hundred    tons  of    nitrate  of    soda,   and 

that  the  buyer  is  to  have  the  use  of  the  John  Phillips,  unless  in 

[  *360  ]  the  event  of  her  loss,  for  the  carriage  *of  it.  Whether  or  not, 
in  case  it  had  turned  out  that  the  John  Phillips  could  carry,  and 
did  carry,  more  than  the  five  hundred  tons,  the  plaintiff  would 
have  been  obliged  to  take  it,  it  is  unnecessary  to  say.  I  think 
the  true  construction  of  the  contract  is,  that  the  plaintiff  is 
entitled  to  have  five  hundred  tons,  and  that  tlie  quantity  was 
not  to  be  limited  to  the  capacity  of  the  John  Phillips.  The 
parties  evidently  contemplated  that  that  vessel  was  capable  of 
carrying  ''  about  five  hundred  tons."  For  these  reasons,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  our  judgment  upon  both 
demurrers. 

Maulb,  J. : 

I  am  of  the  same  opinion.  This  is  a  mercantile  contract  made 
through  brokers  by  means  of  bought  and  sold  notes.  The  contract 
is, — "  sold  for  account  of  G.  Seymour  to  Messrs.  Bourne  &  Co.,  about 
five  hundred  tons  nitrate  of  soda,  in  bags,  of  good  merchantable 
quality,  to  be  ready  for  delivery  before  the  81st  of  December,  1854, 
at  16Z.  per  ton,  with  a  fair  allowance  for  sea-damage,  if  any. 
Should  the  refraction  exceed  5  per  cent.,  the  surplus  to  be  allowed. 
To  be  landed,  if  required,  in  the  London  or  Si.  Katharine's  Docks 
at  the  expense  of  the  seller.  Prompt,  three  months  from  final  day 
of  landing.  Deposit  15  per  cent.,  payable  on  delivery  of  dock- 
weight-notes.  Usual  London  terms  and  conditions.  On  any  portion 
which  it  may  suit  the  buyers  to  take  direct  from  the  ship's  side,  all 
saving  in  expense  thereby  effected  to  be  allowed,  viz.  28.  4d,  per  ton 
for  landing  expenses,  and  three  months'  rent  and  interest;  the 
latter  at  the  rate  of  5  per  cent,  per  annum  upon  the  invoice  amount 
of  such  portion."  That  is  a  very  detailed  bargain  for  the  sale  of  a 
subject  pointed  out  in  very  plain  terms,  viz.  "  about  five  hundred 
tons  of  nitrate  of  soda,  in  bags,  of  good  merchantable  quality." 
[  ♦361  ]  Afterwards  there  comes  a  clause  which  is  introduced  by  *the  words 
**  it  is  understood,"  and  which  provides  that  "  the  above  nitrate  of 
soda  is  to  form  the  full  and  complete  cargo  of  the  John  Phillips 
(345  tons  register),  now  on  her  voj-age  to  Sydney,  to  proceed  thence 
without  undue  delay  to  the  West  Coast  of  South  America,  there  to 
load  the  above."     The  contract  then  goes  on  to  provide  for  the 
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substitution  of  ''  another  cargo  or  cargoes  of  about  equal  quantity,'*      Bourne 
in  the  event  of  the  John  Phillips  getting  ashore^  or  being  unable  to     setmour. 
prosecute  her  voyage,  from  any  casualties  of  the  sea.    It  then  con- 
cludes,—" The  only  ground  on  which  the  seller  is  to  be  excused 
delivery  of  the  above  nitrate  of  soda,  is,  the  loss  of  the  said  vessel 
(or  that  which  may  be  substituted  for  it)  on  her  homeward  voyage : 
in  which  case,  this  contract  is  to  be  considered  void,  but  in  no  other 
event  whatever."    Having  made  a  complete  contract  of  sale,  the 
parties  proceed  to  expand  and  to  add  terms  thereto  not  to  vary  the 
quantity  of  nitrate  of  soda  which  is  the  subject  of  the  sale,  but, 
inasmuch  as  in  certain  events,  the  contract  is  not  intended  to  be 
enforced,   they  mention   the  John  Phillips,  which,  being  of  the 
registered  tonnage  of  845  tons,  both  parties  believe  to  be  capable  of 
carrying  about  five  hundred  tons  of  the  commodity  in  question. 
They  provide  for  the  event  of  the  loss  of  the  John  Phillips  before 
loading,  and  also  for  the  loss  of  the  John  Phillips  or  the  substituted 
ship  after  loading :  but  there  is  no  provision  for  the  event,  which 
was  not  expected  to  happen,  of  the  John  Phillips  not  being  able  to 
carry  five  hundred   tons  of  nitrate  of  soda.     They  might  have 
provided  for  that,  but  they  do  not.     They  speak  of  the  John  Phillips 
as  a  vessel  by  which  it  was  competent  to  furnish  the  full  amount  of 
the  contract.    If  the  parties  had  intended  a  different  quantity  to  be 
delivered  in  the  event  of  the  John  Phillips  not  being  able  to  carry 
the  full  and  complete  quantity  of  five  hundred  tons,  they  would 
probably  have  provided  for  *the  case  of  her  being  able  to  carry       [  •362  ] 
more  than  the  five  hundred  tons,  as  well  as  less ;  but  this  they  have 
not  done.     The  contract  is  for  five  hundred  tons  of  nitrate  of  soda, 
which  is  to  be  sent  by  the  John  Phillips  if  she  can  carry  it ;  if  not, 
it  is  still  a  contract  for  five  hundred  tons,  which  the  seller  is  to 
deliver  at  all  events,  except  in  the  event  provided  for,  viz.  the  loss 
of  the  John  Phillips  or  the  substituted  ship  on  her  homeward 
voyage.    In  truth,  it  is  just  the  same  as  if  all  about  the  John 
Phillips  were  struck  out  of  the  contract.     It  is  not  said  what  shall 
happen  if  the  John  Phillips  should  be  incapable  of  carrying  the 
whole  quantity   stipulated  for.      In  my  opinion,   the  defendant 
would  be  excused,  if  from   any  circumstance  the  John  Phillips 
should  be  incapable  of  carrying  the  whole  quantity,  from  performing 
his  contract  by  that  vessel.     This  is  an  absolute  contract  for  the 
delivery  of  a  certain  quantity  of  merchandise  which  the  defendant 
might  have  delivered,  and  for  the  non-delivery  of  which  he  haa  no 
excuse. 
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BouBKB      Gbbsswbll,  J. : 

V. 

Sbymour.  I  remember  seeing  somewhere  a  dictum  of  Lord  Kbnyon,  that 
underwriters  and  assured  perfectly  understood  the  contract  at  the 
time  of  entering  into  it,  but  differed  about  its  construction  whenever 
it  came  to  be  enforced.  I  acquit  the  parties  of  that  in  this  case ; 
for,  I  do  not  think  they  did  understand  this  contract ;  and  I  am 
quite  sure  that  I  cannot.  I  arrive  at  the  conclusion  that  my  Lord 
and  my  brother  Maule  have  arrived  at,  because  I  find  it  impossible 
to  come  to  any  other  conclusion  from  the  language  the  parties  have 
used.  The  contract  is  for  the  sale  of  **  about  500  tons  of  nitrate  of 
soda ;"  and  we  may  infer  that  the  intention  of  the  parties  was  that 
the  John  PhiUipa  should  be  employed  to  bring  it  home,  and  that 
the  buyer  should  have  the  full  benefit  of  that  ship  for  that  purpose. 
[  ♦sss  ]  There  was,  however,  no  warranty  that  the  whole  should  come  *by 
the  John  Phillips.  It  was  agreed  that  the  John  Phillips  should  be 
fully  laden  with  it ;  but  there  is  no  absolute  engagement  that  she 
should  be  able  to  carry  or  should  carry  the  whole  500  tons.  This 
view  is  confirmed  by  the  stipulation,  that,  in  the  event  of  the  loss 
of  the  John  Phillips  before  taking  the  nitrate  of  soda  on  board,  the 
seller  shall  deliver  an  equal  quantity  by  a  substituted  ship  or  ships. 
There  is  great  weight  in  the  argument  urged  by  Mr,  Tomlinson^ 
that,  in  the  event  of  the  loss  of  the  John  Phillips  before  her  arrival 
on  the  West  Coast  of  South  America  to  take  the  cargo  on  board, 
500  tons  was  to  be  the  absolute  quantity :  but  that  rather  tends  to 
show  that  the  parties  were  contracting  for  500  tons.  I  think  we 
are  bound  to  hold  this  to  be  a  contract  for  that  quantity, 

Growdbr,  J. : 

I  am  of  the  same  opinion.  The  question  is,  whether  this  is  a 
contract  for  five  hundred  tons  of  nitrate  of  soda,  or  for  ''  the  full 
and  complete  cargo  of  the  John  Phillips. ''  If  the  word  "about'* 
had  not  been  found  in  the  sold-note,  I  think  nobody  could  have 
entertained  a  doubt  that  this  was  an  absolute  contract  for  the 
delivery  of  the  five  hundred  tons.  It  has  been  contended  that  the 
word  "  about "  was  inserted  with  reference  to  che  subsequent  stipu- 
lation that  '*  the  above  nitrate  of  soda  "  was  to  form  the  full  and 
complete  cargo  of  the  John  Phillips.  But,  upon  consideration,  and 
bearing  in  mind  the  numerous  contracts  in  which  the  word  "about** 
has  been  held  equivalent  to  "  more  or  less,'*  I  cannot  adopt  that 
view.  Though  the  parties  seem  evidently  to  have  contemplated 
that  the  John  Phillips  would  be  able  to  bring  borne  the  whole 
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quantity  stipulated  for,  there  is  no  actual  engagement  on  the  one      bourke 
side  to  buy  and  on  the  other  to  sell  only  so  much  as  she  would  con-     sbymoub. 
tain.    I  agree  with  my  Lord  and  my  brother  Gbesswbll  in  thinking 
that  the  subsequent  words  as  to  what  shall  happen  if  the  *John       [  *354  ] 
Phillipa  gets  ashore,  strengthens  this  argument.    I  cannot  under- 
stand that  any  other  meaning  is  to  be  given  to  the  words,  than 
that  the  defendant  is  to  deliver  five  hundred  tons,  and  that  the 
Jolni  Phillips f  which  is  supposed  to    be  large  enough  to  carry 
that  quantity,  shall  be  employed   for  that  purpose ;  but  that  the 
defendant's  contract  is  not  performed   by   the  delivery  of  four 
hundred  tons,  if  four  hundred  tons  is  all  that  the  John  Phillips 

can  carry. 

Judgment  for  the  plaintiff. 

♦  '■' 

BRIANT  V.   PILCHER,  isss. 

(16  C.  B.  364—357 ;  S.  0.  1  Jur.  N.  a  1020.)  Afay^O. 

To  a  count  upon  an  absolute  oontraot  by  the  defendant  to  indemnify  the  [  ^^^  ] 
plaintiffs,  his  tenants,  against  the  cousequenoes  of  the  non-payment  of  his 
I'ent  to  the  superior  landlord,  alleging  for  breach,  that,  the  i^nt  being  in 
arrear,  the  plaintiffs*  goods  were  seized  by  the  superior  landlord, — the 
defendant  pleaded,  that,  at  the  time  of  the  distress,  more  was  due  from  the 
plaintiffs  to  the  defendant  for  rent,  than  the  amount  distrained  for  as  in 
the  declaration  alleged :  Held,  no  answer  to  the  action, — the  payment  of 
their  rent  by  the  plaintiffs  not  being  a  condition  precedent. 

Thb  first  count  of  the  declaration  stated,  that,  before  and  at  the 
several  times  of  the  defendant's  promise  and  of  the  distress  there- 
inafter respectively  mentioned,  the  defendant  was  tenant  to  the 
Governors  of  Christ's  Hospital  of  certain  premises,  at  a  certain 
yearly  rent  payable  by  the  defendant  to  the  said  Governors  of 
Christ's  Hospital,  and  in  consideration  that  the  plaintiffs  would 
become  tenants  to  the  defendant  of  a  portion  of  the  said  premines, 
at  a  certain  yearly  rent,  the  defendant  promised  the  plaintiffs, 
during  the  continuance  of  the  said  tenancy  of  the  plaintiffs,  to  in- 
demnify and  save  harmless  the  plaintiffs  against  the  payment  of 
the  said  rent  so  payable  by  the  defendant  as  aforesaid,  and  against 
any  distress,  costs,  or  charges  that  might  be  made  or  incurred  by 
reason  of  the  non-payment  thereof :  Averment,  that  the  plaintiffs, 
relying  on  such  promise,  became  tenants  to  the  defendant  of  the 
said  portion  of  the  said  premises  *at  the  said  yearly  rent;  and  that  [  *3^&  ] 
the  said  last-mentioned  tenancy  continued  for  a  long  time,  to  wit, 
hitherto;  yet  that,  although  they  had  done  everything,  and  all 
things  had  happened,  to  entitle  the  plaintiffs  to  a  performance  by 
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Bbiant  the  defendant  of  his  promise,  the  defendant  did  not  nor  would, 
PiLCHKR.  agreeably  thereto,  during  the  continuance  of  the  said  tenancy, 
indemnify  or  save  harmless  the  plaintiffs  as  aforesaid ;  and  that, 
by  reason  thereof,  afterwards,  during  the  continuance  of  the  said 
tenancies  of  the  defendant  and  the  plaintiffs  respectively,  and  before 
the  commencement  of  this  suit,  a  distress  was  made  by  the  said 
Governors  of  Christ's  Hospital  on  certain  goods  and  chattels  of  the 
plaintiffs  then  being  on  the  said  premises  so  held  by  the  plaintiffs,  for 
a  certain  sum,  to  wit,  183Z.  11^.  lOd,  then  due  and  in  arrear  to  the 
said  Governors  of  Christ's  Hospital  for  and  in  respect  of  the  said 
yearly  rent  so  payable  by  the  defendant,  and  by  reason  thereof  the 
said  goods  and  chattels  of  the  plaintiffs  were  sold  to  defray  and 
satisfy  the  said  arrears  of  rent,  and  a  large  sum,  to  wit,  111.  38.  6(2., 
for  costs  and  charges  of  the  said  distress,  and  the  plaintiffs  by 
reason  thereof  were  deprived  of  their  said  goods  and  chattels, 
being  of  great  value,  to  wit,  2002.^  and  were  also  greatly  annoyed 
and  inconvenienced  and  hindered  in  carrying  on  their  business, 
and  injured  and  damnified  in  their  credit,  and  in  the  estimation 
of  their  neighbours. 

Second  plea, — that,  at  the  times  of  the  alleged  distress,  more  was 
due  from  the  plaintiffs  to  the  defendant  for  and  in  respect  of  the 
rent  of  the  said  portion  of  the  said  premises  held  by  the  plaintiffs 
of  the  defendant,  than  the  rent  distrained  for  as  in  the  first  count 
alleged,  and  that  the  plaintiffs  before  and  at  the  time  of  the  said 
distress  had  neglected  and  refused  to  pay  the  defendant  such  rent 
so  due  to  him. 

To  this  plea  the  plaintiffs  demurred,  the  grounds  of  demurrer 
stated  in  the  margin  being  ''that  the  plea  seeks  to  excuse  the 
[  *356  ]  defendant's  breach  of  contract,  by  ^reason  of  the  plaintiffs'  non- 
payment of  rent,  though  the  contract  to  save  harmless  is  un- 
qualified ;  and  that  the  due  payment  of  rent  by  the  plaintiffs  is  not 
a  condition  precedent  to  the  defendant's  liability  to  perform  his 
promise."    Joinder. 

Honyman,  in  support  of  the  demurrer  : 

The  plea  is  no  answer  to  the  action.  The  declaration  is  founded 
upon  an  absolute  contract  to  indemnify.  The  defendant  seeks  to 
set  up  as  an  answer  the  non-performance  by  the  plaintiffs  of  a  con- 
dition precedent,  viz.  the  non-payment  by  them  of  the  mesne  rent 
due  to  him.  This  he  clearly  has  no  right  to  do.  Even  if  the 
contract  had  been,  that,  the  plaintiffs  *'  paying  their  rent/'  the 
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defendant  would  indemnify  them  against  the  consequences  of  the       Bbiaitt 
non-payment  of  his  rent  to  the  superior  landlords,  the  plea  would      pilchbb. 
be  no  answer.     [He  referred  to  Dawson  v.  Dyer  (1).] 

(Jbrtis,  Gh.  J. :  The  plea  lays  no  foundation  for  the  averment ; 
it  does  not  allege  that  there  is  any  condition  in  the  contract  upon 
which  the  plaintiff  declares.) 

LiLshf  contra :  [  367  ] 

It  is  quite  clear  that  the  defendant  might  liimself  have  distrained 
for  the  rent  due  to  him  from  the  plaintiffs.  It  is  distinctly  alleged 
in  the  plea,  that,  at  the  time  of  the  alleged  distress  of  the  plain- 
tiffs' goods,  more  was  due  from  them  to  him  in  respect  of  rent,  than 
the  rent  distrained  for  by  the  Governors  of  Christ's  Hospital. 
Under  these  circumstances,  the  defendant  would  have  a  right  to 
adopt  the  distress  made  for  his  benefit. 

(Maule,  J. :  Clearly  not,  unless  the  distress  was  actually  made 
on  his  account.) 

A  man  is  not  bound  to  avow  in  the  same  right  as  that  in  which  a 
distress  is  made.  He  may  distrain  in  one  name,  and  avow  in 
another. 

(Maulb,  J. :  He  may,  for  instance,  distrain  damage  feasant^  and 
avow  for  heriot-service.  An  act,  to  be  susceptible  of  ratification, 
must  be  done  at  the  time  on  the  behalf  of  the  person  who  affects  to 
ratify  it.) 

The  question  is,  whether  it  is  not  to  be  implied  as  a  condition  in 
the  contract  declared  on,  that  the  plaintiffs  should  have  paid  their 
rent  to  the  defendant.) 

(Jbbvis,  Ch.  J. :  I  cannot  say  it  is.) 

Per  Curiam  : 

The  plaintiffs  must  have  judgment,  the  plea  being  clearly  no 

answer. 

Judgment  for  the  plaintiffs, 

(1)  39  B.  B.  566  (5  B.  &  Ad.  584). 
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1866.  ARMSTRONG  v.  BOWDIDGE. 

'^"'^  '•  (16  C.  B.  368-369.) 

[  368  ]  A  local  Act  of  6  Geo.  IV.  c.  clxxix.,  for  the  management  of  the  poor  of 

Brighton,  by  8.  204,  impowered  the  directors  and  guardians,  when  and  as 
they  should  find  it  necessary,  to  alter,  enlarge,  extend,  and  repair  the 
existing  poor-house,  or  to  erect  other  houses  or  buildings  for  the  better 
receiving,  employing,  and  maintaining  the  poor :  and  s.  220  provided  that 
all  contracts  or  agreements  made  between  the  directors  and  guardians  and 
any  other  person  or  persons  relating  to  "any  act,  matter,  or  thing  to  be 
done  in  pursuance  of  that  Act,'*  should  be  reduced  into  writing,  and  signed 
by  the  parties  thereto.  By  the  Poor  Law  Amendment  Act,  1844  (7  &  8 
Viet.  c.  101),  the  Commissioners  are  for  the  first  time  impowered  to  direct 
that  schools  shall  be  built  in  parochial  districts : 

Held,  that  a  contract  made  by  the  directors  and  guardians,  by  order  of 
the  Poor  Law  Commissioners,  in  relation  to  the  erection  of  an  industrial 
school  within  the  parish,  was  not  a  contract  for  "a  thing  to  be  done  in 
pursuance  of  the  local  Act,*'  and  therefore  was  not  required  by  the  220th 
section  of  that  Act  to  be  in  writing. 

Thb  {oUowing  case  was  stated,  by  consent  of  the  parties,  and  by 
order  of  Wiluams,  J.,  under  the  provisions  of  the  Common  Law 
Procedare  Act,  1852,  15  &  16  Vict.  c.  76,  s.  179,  for  the  opinion  of 
the  Court,  without  any  pleadings. 

The  defendant  is  sued  as  and  being  one  of  the  directors  and 
guardians  of  the  poor  of  the  parish  of  Brighton,  duly  appointed 
under  and  in  pursuance  of  the  local  Act,  6  Geo.  IV.  c.  clxxix., 
a  copy  of  which  accompanied  and  was  to  be  taken  as  part  of 
this  case. 

By  an  order  of  the  Poor  Law  Board,  dated  the  4th  of  February, 
1844, — ^after  reciting  that  it  was  expedient  that  the  said  directors 
and  guardians  of  the  poor  should  purchase  certain  pieces  of  land, 
and  build  a  workhouse  and  school  thereon,  respectively,  as  therein- 
after mentioned, — it  was  ordered  and  directed,  with  the  consent  of 
a  majority  of  the  said  directors  and  guardians  of  the  poor  of  the 
said  parish,  testified  in  writing  at  the  foot  of  a  duplicate  of  the  now 
stating  instrument,  and  in  pursuance  of  the  powers  given  in  and 
by  the  statutes  in  that  behalf  made  and  provided, — First,  that  the 
said  directors  and  guardians  should  purchase  of  the  owner  or 
owners  of  the  same,  the  pieces  of  land  described  in  the  margin 
thereof,  marked  A.  and  B.,  for  a  sum  not  exceeding  4,2052.,  which 
land  should  be  duly  conveyed  to  or  in  trust  for  the  said  directors 
[  *359  ]  and  guardians, — Secondly,  *that  the  said  directors  and  guardians 
should,  within  twelve  calendar  months  from  the  date  thereof,  build, 
or  cause  to  be  built,  upon  the  said  piece  of  land  marked  A.,  a  work- 
house for  the  use  of  the  said  parish,  of  a  size  sufficient  to  hold  seven 
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hundred  persons,  men,  women,  and  children,  properly  classified ;    abmbtbong 

and  also  build,  upon  the  said  piece  of  land  marked  £.,  a  school  for    bowd'idos. 

the  pauper  children  of  the  said  parish,  of  a  size  sufficient  to  hold 

three  hundred  children,  properly  classified;  such  workhouse  and 

school  to  be  built  according  to  such  plans  as  the  said  Poor  Law 

Board  should  approve  (such  approval  to  be  testified  by  some  writing 

under  their  seal),  subject,  nevertheless,  to  such  modifications  thereof 

as  the  Poor  Law  Board  might  thereafter  direct, — Thirdly,  that  the 

cost  of  the  building  such  workhouse  and  school  should  not  exceed 

the  sum  of  20,000Z. 

In  pursuance  of  this  order,  and  of  the  powers  vested  in  them,  the 
said  directors  and  guardians  advertised  for  designs  for  the  work- 
house and  schools.     [A  copy  of  the  advertisement  followed.] 

In  consequence  of  this  advertisement,  several  designs  were  [  360  ] 
sent  in  for  the  workhouse  and  industrial  schools ;  and  the  design 
of  Mr.  H.  H.  Collins,  architect,  was  selected  by  the  directors 
and  guardians,  for  the  schools.  With  the  design,  the  architect 
sent  the  following  estimate  of  cost.  "The  building  will  cost, 
exclusive  of  inclosing  walls,  and  with  slight  alterations,  the  sum 
of  5,000/." 

The  designs  for  the  schools,  with  the  estimate,  were  submitted 
to  the  Poor  Law  Board ;  and,  after  some  ^alterations  required  by  [  *36i  ] 
them,  were  approved,  and  ultimately  received  their  seal.  The  said 
Mr.  Collins  was  thereupon  appointed  by  the  said  directors  and 
guardians  their  architect  to  superintend  the  erection  of  the  said 
schools. 

[An  advertisement  was  afterwards  issued,  to  builders  and  others, 
for  tenders,  by  the  directors  and  guardians.] 

The  usage  is,  for  architects  to  employ  a  surveyor  to  take  out  the       [  362  ] 
quantities,  and  for  the  successful  competitor  to  add  to  his  contract 
the  surveyor's  charges. 

Mr.  Collins,  the  architect,  whose  residence  is  in  London,  employed 
the  plaintiff,  whose  residence  is  in  Calthorpe  Street,  Gray*s  Inn 
Boad,  and  whose  profession  is  that  of  surveyor,  to  take  out  the 
quantities  from  the  plans  and  specifications  for  the  schools,  and 
make  out  copies  of  them  for  the  lithographers,  to  be  lithographed 
for  the  use  of  the  builders  who  proposed  to  tender  for  the  perform- 
ance of  the  works.  This  was  done  by  the  plaintiff  in  conjunction 
with  a  surveyor  appointed  by  the  builders. 

The  quantities  so  taken  off  were  lithographed  and  used  by  the 
builders,  and  in  due  course  several  tenders  were  sent  in  for  the 
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AufsTBONo    performance  of  the  works  in  the  erection  of  the  schools ;  the  lowest 
BowDiDOE.    of  which  being  18,600/.,  and  more  than  the  directors  and  guar- 
dians had  power  to  expend,  they  declined  to  accept  either  of  the 
tenders. 

In  the  month  of  August,  1864,  the  directors  and  guardians 
received  the  following  claim  from  the  plaintiff,  which  is  for  taking 
the  quantities  in  conjunction  with  the  builder's  surveyor. 

"The  Directors  and  Guardians  of  the  poor  of  the  parish  of 
Brighthelmston. 

"1864.  To  Robert  Wm.  Armstrong,  Dr. 

"April.  To  services  rendered  in  taking  off  the 
quantities  from  the  plans  and  specifi- 
cations   for    the    proposed    Industrial 
[  •Sfia  ]  Schools,  Mr.  *H.  H.  Collins,  architect, 

bringing  same  into  bills,  and  making 
out  four  copies  of  the  several  trades  for 
the  lithographers,  say  1^  per  cent,  on 
1ihe  amount  of  the  lowest  tender    .       .    204    0    0 


£204    0    0" 


For  the  purpose  of  submitting  this  case  to  the  Court,  it  has  been 
admitted,  that,  if  the  directors  and  guardians  are  liable  to  pay 
anything  to  the  plaintiff,  the  sum  of  204Z.  is  the  amount  to  be  paid : 
but  the  directors  and  guardians  contend  that  the  plaintiff  cannot 
recover,  for  want  of  a  contract  in  writing,  under  the  220th  section 
of  the  local  Act,  6  Geo.  IV.  c.  clxxix. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is,  by  the  operation  of  the  said  220th  section  of  the  Brighton 
local  Aot,  6  Geo.  lY.  c.  clxxix.,  disentitled  to  recover  his  claim  in 
this  action. 

Lush  (with  whom  was  Quain),  for  the  plaintiff  : 

The  question  in  this  case  turns  upon  the  construction  of  certain 
clauses  of  the  Brighton  Improvement  Act,  6  Geo.  IV.  c.  clxxix..  An 
Act  for  the  better  regulating,  paving,  improving,  and  managing  the 
town  of  Brighton,  and  the  poor  thereof.  The  Act  contains  two  sets 
of  clauses,  for  establishing  and  regulating  a  board  of  Commissioners 
and  a  board  of  guardians.  Those  relating  to  the  latter  commence 
[  *du  ]  with  s.  199,  which  provides  for  the  appointment  *by  the  vestry  of 
directors  and  guardians.     Section  200  enacts  that  certain  persons 
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shall  be  ex  officio  directors  and  guardians.  The  208rd  section  enacts  Armbtrong 
''that  the  land  conveyed  to  the  directors  and  guardians  by  that  bowdidgb. 
name,  or  to  any  of  them  individually,  or  to  any  person  or  persons 
in  trust  for  them,  and  on  which  the  poor-house  is  erected,  or  con- 
veyed for  any  of  the  purposes  of  the  recited  Act  of  50  Geo.  III. 
c.  xxxviii.,  and  also  all  lands,  tenements,  or  hereditaments  which  shall 
be  conveyed  to  the  directors  and  guardians  to  be  appointed  by  virtue 
of  this  Act,  or  to  any  person  or  persons  in  trust  for  them,  shall  be 
vested  in  the  directors  and  guardians  for  the  time  being  acting  under 
and  by  virtue  of  this  Act,  to  hold  to  them  and  their  successors,  and 
the  said  directors  and  guardians  shall  be  a  body  corporate  for  that 
purpose."  By  s.  204,  the  directors  and  guardians  are  impowered, 
when  and  as  they  find  it  necessary,  to  alter,  enlarge,  extend,  and 
repair  the  poor-house,  &c.  By  s.  205,  they  were  impowered  to  pur- 
chase land  for  the  purpose  of  enlarging  the  poor-house,  and  for  the 
erection  of  other  buildings  for  the  use  of  the  poor.  Section  215  pror 
vides  for  the  appointment  and  remuneration  of  officers  and  servants. 
Section  217  enables  the  directors  and  guardians  to  sue  and  be  sued  in 
the  name  of  the  treasurer.  The  220th  section  enacts  '*  that  the  said 
directors  and  guardians  may  contract  and  agree  to  and  with  any 
person  or  persons  for  furnishing  or  supplying  all  or  any  part  of  the 
articles,  provisions,  clothing,  materials,  utensils,  or  implements 
requisite  for  providing,  maintaining,  or  employing  the  poor  of  the 
said  parish,  for  any  time  not  exceeding  one  year  ;  and  all  contracts 
or  agreements  made  or  entered  into  by  or  between  the  said  directors 
and  guardians  and  any  other  person  or  persons  whomsoever, 
relating  to  any  act,  matter,  or  thing  to  be  done  in  pursuance  of 
this  Act,  shall  be  reduced  into  writing,  and  signed  by  the  parties 
thereto,  *and  shall  be  good,  valid,  and  binding,  as  well  upon  the  [  *366  ] 
said  directors  and  guardians  as  upon  all  other  parties  thereto,  his, 
her,  or  their  executors,  administrators,  or  assigns ;  and,  in  case  of 
breach  thereof,  actions  and  suits  may  be  brought,  maintained,  and 
defended,  and  damages  and  costs  be  recovered  thereon  against  the 
party  or  parties  refusing  or  neglecting  to  perform  the  same."  And 
the  221st  section  provides  ''  that  the  said  directors  ^nd  guardians 
shall  cause  all  the  receipts,  payments,  debts,  and  credits,  and  all 
acts,  proceedings,  orders,  regulations,  matters,  and  things  relating 
to  the  execution  of  the  powers  vested  in  them  by  this  Act,  to  be 
fairly  written  and  entered  in  a  book  or  books  to  be  kept  for  that 
purpose,  and  which  book  or  books  shall  be  signed  by  the  chairman, 
or  by  some  three  or  more  of  the  directors  and  guardians  present  at 
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^RMSTBONo  the  meeting  when  each  proceedings  are  passed,  and  also  by  the 
BowDiDGB.  clerk  or  one  of  the  clerks  to  the  said  directors  and  guardians,  or  the 
person  attending  on  his  or  their  behalf ;  and '  all  entries  so  made, 
and  true  and  attested  copies  thereof,  and  also  all  books  kept  by  the 
said  directors  and  guardians  by  virtue  of  the  said  recited  Act  of 
60  Geo.  III.  c.  xxxviii.,  and  made  evidence  thereby,  shall  be  admitted 
in  evidence  in  any  Court  whatsoever,  in  all  causes,  suits,  or  actions 
to  which  the  same  shall  relate."  There  is  nothing  in  this  Act  to 
enable  the  directors  and  guardians  to  build  schools ;  nor  did  any 
other  Act  at  that  time  authorise  them  to  do  so ;  neither  was  such 
authority  conferred  upon  guardians  of  the  poor  by  the  general  Poor 
Law  Amendment  Act  of  4  &  6  Will.  IV.  c.  76 ;  on  the  contrary,  their 
powers  to  build  or  enlarge  workhouses  were  taken  away  by  that 
Act.  The  7  &  8  Vict.  c.  101,  for  the  first  time  conferred  the  power 
of  building  school-houses.  The  40th  section  enables  parishes  and 
unions,  within  certain  prescribed  limits,  to  combine  for  the  forma- 
tion of  school-districts.  The  42nd  and  48rd  sections  provide  for 
[  *366  ]  the  constitution  *and  regulate  the  powers  and  duties  of  district 
boards,— the  latter  enacting  "  that  every  such  district  board  shall 
have  such  of  the  powers  of  guardians  for  the  relief  and  management 
of  the  poor  within  any  school  or  asylum,  and  for  the  appointment, 
payment,  and  control  of  paid  officers,  as  the  said  Commissioners 
may  direct ;  and  the  legal  and  reasonable  orders  of  such  district 
board  shall  be  obeyed  and  obedience  thereto  enforced  in  the  same 
manner  and  by  the  same  remedies  and  penalties  as  the  legal  and 
reasonable  orders  of  guardians ;  and  it  shall  be  lawful  for  the  said 
Commissioners,  with  the  consent  in  writing  of  a  majority  of  any 
district  board,  to  direct  such  district  board  to  purchase  or  hire  or 
build,  and  to  fit  up  and  furnish,  a  building  or  buildings,  of  such 
size  and  description,  and  according  to  such  plan,  and  in  such 
manner  as  the  said  Commissioners  may  deem  most  proper,  for  the 
purpose  of  being  used  or  rendered  suitable  for  the  relief  and 
management  of  the  poor  to  be  received  into  such  school  or  asylum/' 
And  8.  44  enacts,  that,  "  for  the  purpose  of  providing  a  building  for 
such  school  or  asylum,  it  shall  be  lawful  for  such  district  board, 
subject  to  the  order  of  the  Poor  Law  Commissioners,  to  exercise  the 
powers  given  to  boards  of  guardians  by  the  4  &  5  Will.  IV.  c.  76,  or 
any  other  Act  or  Acts,  for  the  purchase  and  hire  of  lands  and 
buildings,  and  to  borrow,  in  like  manner  as  is  provided  in  the  said 
first-recited  Act,  or  in  any  other  Act  or  Acts,  such  sum  or  sums  of 
jnoney  as  may  be  necessary  for  the  purpose  of  purchasing  any  site. 
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or  parchafiing,  hiring,  or  building,  or  of  fitting  up  and  famishing  Armstbokg 
such  baUding  or  bnildings  as  aforesaid,  and  to  charge  the  future  bowdidgk. 
poor  rates  of  the  parishes  or  unions,  or  parishes  and  unions  so 
combined  as  aforesaid,  with  the  payment  of  such  sum  or  sums  of 
money,  and  interest  thereon."  And  s.  46  enacts  that  every  such 
district  board  shall  be  enabled  to  accept,  take,  and  hold,  on  behalf 
of  the  district  for  which  they  *act,  any  lands,  buildings,  goods,  [*367] 
effects,  or  other  property,  as  a  corporation,  and  in  all  cases  to  sue 
and  be  sued  as  a  corporation.  Assuming,  that,  under  the  220th 
section  of  the  local  Act,  a  contract  made  by  the  directors  and 
guardians  for  the  supply  of  provisions  for  the  poor  would  not  be 
valid  unless  in  writing,  that  section  can  have  no  application  to  the 
particular  matter  which  is  the  subject  of  this  agreement.  This  is 
not  a  contract  "  relating  to  any  act,  matter,  or  thing  to  be  done  in 
pursuance  of  *'  the  local  Act.  It  is  a  thing  which  the  directors  and 
guardians  had  no  power  to  do  under  the  local  Act. 

(Maule,  J. :  Section  220  does  not  provide  for  the  power  of  con- 
tracting, only  for  the  formality.) 

The  agreement  here  is  under  the  7  &  8  Vict  c.  101. 

(Grksswsll,  J. :  You  must  show  that  the  directors  and  guardians 
can  contract  without  writing.  Being  a  corporation,  the  directors 
and  guardians  can  only  properly  bind  themselves  by  a  contract 
under  seal.  The  220th  section  enables  them  to  contract  in  writing, 
dispensing  with  a  seal.) 

The  4Srd  section  requires  no  writing.  The  only  question  submitted 
to  the  Court  upon  this  special  case,  is,  whether  the  plaintiff  is  dis- 
entitled to  recover,  for  want  of  a  contract  in  writing  under  the 
220th  section  of  the  local  Act.    The  facts  are  advisedly  omitted. 

Creaseyy  contra : 
The  contract  in  question  is  one  which  ought,  under  the  6 
Geo.  IV.  c.  clxxix.,  s.  220,  to  have  been  in  writing.  The  directors 
and  guardians  exist  only  by  virtue  of  that  Act :  every  thing  that  is 
done  by  them  is  done  under  the  Act.  The  most  material  sections 
of  the  local  Act  are  the  204th  and  206th.  The  204th  section 
impowers  the  directors  and  guardians,  when  and  as  they  shall  find 
it  necessary,  to  alter,  enlarge,  extend,  and  repair  the  house  already 
erected  for  the  use  of  the  poor  of  the  parish  of  Brighton,  or  to  erect 
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Abmstbono    such  other  ^hooses  or  buildings  tor  the  better  receiving,  employ- 

BowDiDGB.    ing,  and  maintaining  of  such  poor ;  and  the  205th  section  enables 

[  *368  J      them  to  purchase  lands  for  the  purpose  of  carrying  into  effect  the 

powers  of  the  204th  section.    The  4  &  5  Will.  IV.  c.  76,  though  it 

does  not  expressly  provide  for  the  building  of  schools,  recognises 

the  appointment  of  schoolmasters. 

(Maulb,  J. :  The  statute  also  recognises  churchwardens ;  but  it 
does  not  therefore  authorise  them  to  build  churches.) 

If  the  guardians  are  to  educate  the  poor,  and  may  enlarge  the  work- 
houses for  the  purpose  of  obtaining  school  accommodation,  why 
may  they  not  have  industrial  schools  erected  outside  the  work- 
house ?  It  is  true,  the  schools  are  created  under  the  7  &  8  Vict, 
c.  101 ;  but  the  expenses  are  to  be  defrayed  out  of  the  rates  collected 
under  the  local  Act.  If  the  directors  and  guardians  act  under  the 
combined  authority  of  the  two  Acts,  they  are  still  acting  under  the 
authority  of  the  local  Act,  and  are  bound  by  all  the  formalities  pre- 
scribed by  it :  and,  seeing  that  these  formalities  were  designed  for 
the  protection  of  the  inhabitants  against  reckless  and  improvident 
expenditure,  it  is  desirable  that  they  should  not  be  lightly  dispensed 
with.  The  circumstance  of  the  guardians  and  directors  being  set 
in  motion  by  the  Poor  Law  Commissioners,  does  not  prevent  this 
from  being  a  thing  done  by  them  in  pursuance  of  the  local  Act. 

Lush,  in  reply : 

Neither  the  local  Act,  nor  any  general  Act,  enabled  the  guardians 
and  directors  to  build  schools  at  the  time  the  local  Act  passed. 
The  7  &  8  Viet.  c.  101,  for  the  first  time  enables  it  to  be  done  undel: 
the  direction  of  the  Poor  Law  Commissioners.  When  the  Poor 
Law  Commissioners,  under  the  powers  vested  in  them  by  the  7  &  8 
Vict.  c.  101,  direct  the  guardians  and  directors  under  the  local  Act 
[  *369  ]  to  build  a  school,  can  it  *be  said  that  the  school  is  built  in  pur- 
suance of  the  local  Act? 

Maule,  J. : 

The  220th  section  of  the  6  Geo.  IV.  c.  clxxix.  has  a  two-fold 
operation, — first,  to  prevent  the  necessity  of  all  contracts  entered 
into  by  the  guardians  and  directors  being  under  seal, — secondly, 
to  prevent  a  contract  by  parol  from  being  set  up.  t'hat  Act  giving 
the  guardians  and  directors  no  power  to  build  a  school,  there  comes 
an  Act  of  the  7  &  8  Vict.  c.  101,  which  by  s.  43,  authorises  the 
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Poor  Law  GommiBsioners  to  direct  the  district  boards  to  purchase    abmstrono 
or  build  school-houses.    In  building  a  school  under  the  direction  of    bowdidob. 
the  Poor  Law  Commissioners  under  that  Act,  I  think  it  is  impos- 
sible to  say  that  the  guardians  and  directors  are  acting  in  pursuance 
of  the  local  Act.    I  therefore  think  we  are  bound  to  hold  that  a 
contract  in  writing  under  s.  220  was  not  necessary  in  this  case. 


The  rest  of  the  Court  concurring, 


Judgment  for  the  plaintiff. 


PHELPS  V.  PnOTHERO. 

(16  C.  B.  370-400 ;  S.  0.  24  L.  J.  0.  P.  226  ;  1  Jur.  N.  S.  1170.) 

A.  haying  sued  B.  in  the  Court  of  Queen's  Bench  for  rents  and  royalties 
alleged  to  be  due  from  B.  to  A.  upon  an  indenture  of  lease  of  the  20th  of 
February,  1810,  whereby  A.  had  demised  to  B.  certain  mines  and  veins  of 
coal,  &c.,  at  and  under  certain  rents  and  royalties  therein  mentioned,  and 
whereby  B.  had  entered,  into  certain  covenants  with  A.  for  the  payment 
thereof  and  otherwise,  and  the  action  being  about  to  be  tried,  an  agreement 
was  entered  into  as  follows :-  *  *  In  the  Queen's  Bench.  Between  A .  plaLntiff, 
and  B.  defendant.  In  ocofi^eration  of  yoiur  withdrawing  the  reconi  in  this 
action,  I  hereby  undertake  to  pay  you  to-morrow  morning  the  sum  of 
210/.  by  a  cheque  on  my  bankers,  in  addition  to  the  sum  of  300/.  for  which 

B.  has  given  his  bills  at  one,  two,  and  three  years*  date;  you  hereby 
undertaking  to  discharge  B.  from  aU  further  liability  to  the  rents  and 
covenants  of  the  lease  which  is  the  subject  of  this  action,  upon  his 
assigning  to  you  all  his  estate  and  interest  in  such  lease."  This  was  signed 
"C,"  and  addressed  to  *'A.,"  and  under  it  A.  wrote  and  signed  the 
following, — *'  I  accept  of  the  within  mentioned  terms  of  settlement,  and 
undertake  to  perform  my  part  of  the  within  arrangement." 

In  an  action  by  B.  against  A  for  a  breach  of  this  agreement,  the 
declaration  alleged  the  agreement  to  have  been  made  *'  between  B.,  by  one 

C,  hia  agent  in  that  behalf,  and  A."  It  then  went  on  to  aver,  that,  in 
pursuance  of  the  said  agreement,  the  record  in  the  said  action  was  with- 
drawn and  the  210/.  paid,  and  that  B.  was  always  ready  and  willing  to  do 
and  perform  all  things  on  his  part  to  be  performed,  to  entitle  him  to  be 
discharged  by  A.  from  all  further  liability  to  the  rents  and  covenants  of 
the  said  lease,  of  which  A.  had  notice,  and  that,  before  the  committing  of 
the  grievances,  B.  offered  to  assign  to  A.  all  his  estate  and  interest  in  the 
lease,  and  requested  him  to  perform  the  agreement  on  his  part;  but  that 
A.  refused  to  do  so,  and  wrongfully  discharged  R  from  making  such 
assignment,  and  afterwards,  in  breach  of  the  agreement,  charged  B.  with 
further  liability  on  the  covenants  of  the  lease,  and  sued  him  thereon,  and 
recovered  judgment,  and  issued  execution  thereon. 

To  this  declaration,  A.  pleaded, — fifthly,  that  B.  did  not  assign  to  him  all 
his  estate  and  interest  in  the  said  lease  (1 ) : 
Held,  first,  that  the  action  was  well  brought  by  B.,  it  being  averred,  and 


(1)  The  original  head-note  abstracts, 
and  the  report  sets  out,  the  twelfth, 
fourteenth  and  fifteenth  pleas.  These 
are   omitted  from  this  reprint.    See 


the  judgment  of  Jebyis,  Ch.  J.,  as  to 
all  except  the  fifteenth.  The  points 
raised  by  the  fifteenth  plea  are  obso- 
lete since  the  Judicature  Acts. 


1855. 

[370] 
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PHBLPti  not  denied,  that  C,  in  making  the  agreement,  did  so  as  agent  and  on 

r.  behalf  of  B. 

BOTHERO.  Secondly,  that  the  declaration  was  not  bad  for  want  of  a  specific  averment 

that  B.  had  either  immediately  or  within  a  reasonable  time  after  the  making 
of  the  agreement  tendered  or  executed  an  assignment  of  his  estate  and 
interest  in  the  lease ;  but  that  it  was  enough  to  allege  that  he  was  ready 
and  willing  to  do  so,  aud  to  aver  generally  that  he  had  done  all  things 
and  all  things  had  happened  necessary  to  entitle  him  to  maintain  the 
action. 
Thirdly,  that  the  fifth  plea  afforded  no  defence  to  the  action. 

The  declaration  stated  that  the  plaintiff,  by  a  writ  issaed  on  the 
6th  of  December,  1849,  sued  Thomas  Prothero,  and  on  the  11th 

[  *37i  ]  of  February,  1850,  declared  *against  him  in  the  said  action,  and 
afterwards,  on  the  19th  of  February,  1850,  the  said  Thomas 
Prothero  demurred  in  law  to  the  said  declaration,  and  leave  was 
thereupon  given  to  the  plaintiff  by  the  Court  to  amend  his  declara- 
tion ;  and  afterwards,  and  before  the  making  of  such  amendment, 
the  said  Thomas  Prothero  died,  having  duly  made  his  last  will  and 
testament  in  writing,  and  thereby  appointed  Thomas  Prothero, 
clerk,  Charles  Prothero,  and  George  Prothero,  clerk,  executors 
thereof :  And  the  plaintiff  now,  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  suggests  and  shows  to  the  Court  here,  that 
the  said  Thomas  Prothero,  clerk,  Charles  Prothero,  and  George 
Prothero,  clerk,  now  are  the  acting  executors  of  the  said  last  will 
and  testament  of  the  said  Thomas  Prothero,  deceased ;  and  now,  in 

[  *372  ]  pursuance  *of  the  said  statute,  and  the  said  leave  of  the  Court, 
declares  against  them  in  the  said  action  as  such  executors  as  afore- 
said, by  amending  his  aforesaid  declaration  therein  in  manner 
following,  that  is  to  say, — For  that,  at  the  time  of  the  making  of 
the  agreement  hereinafter  mentioned,  an  action  was  pending  in 
her  Majesty's  Court  of  Queen's  Bench  at  Westminster,  in  which 
the  said  Thomas  Prothero,  deceased,  was  plaintiff,  and  the  now 
plaintiff  was  defendant,  which  had  been  brought  by  the  said 
Thomas  Prothero,  deceased,  for  the  recovery  of  certain  rents  and 
royalties  alleged  to  be  due  to  him  from  the  now  plaintiff  upon  an 
indenture  of  lease  dated  the  20th  of  February,  1840,  whereby  the 
said  Thomas  Prothero,  deceased,  had  demised  to  the  now  plaintiff 
certain  mines  and  veins  of  coal,  with  liberty  to. get  the  same,  yield- 
ing and  paying  to  the  said  Thomas  Prothero,  deceased,  certain 
rents  and  royalties  therein  mentioned,  and  whereby  the  now 
plaintiff  had  made  and  entered  into  certain  covenants  with  the  said 
Thomas  Prothero,  deceased,  for  the  payment  thereof  and  otherwise  : 
That  the  said  action  was  about  to  come  on  for  trial,  and  the  now 
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plaintiff,  at  the  time  of  the  making  of  the  agreement  hereinafter  phblps 
mentioned,  had  an  estate  and  interest  in  the  said  lease,  and  the  pbothebo. 
said  mines  and  veins  of  coal, — of  which  the  said  Thomas  Prothero, 
deceased,  had  notice :  That  thereupon  an  agreement  was  made  and 
entered  into  between  the  now  plaintiff  by  one  W.  S.  Gartwright,  his 
agent  in  that  behalf,  and  the  said  Thomas  Prothero,  deceased,  and 
was  signed  by  the  said  Thomas  Prothero,  deceased,  and  the  said 
W.  S.  Gartwright  as  such  agent  as  aforesaid,  respectively,  which 
was  and  is  in  the  words  and  figures  following,  that  is  to  say, — **  In 
the  Queen's  Bench.  12  August,  1844.  Between  Tlwnuu  Prothero^ 
plaintiff,  and  W.  T.  H.  Phelps,  defendant.  In  consideration  of  your 
withdrawing  the  record  in  this  action,  I  hereby  undertake  to  pay 
you  to-morrow  morning  ♦the  sum  of  210Z.  by  a  cheque  on  my  [  *373  ] 
bankers,  in  addition  to  the  sum  of  800^.  for  which  the  defendant 
has  given  his  bills  at  one,  two,  and  three  years'  date ;  you  hereby 
undertaking  to  discharge  the  defendant  from  all  further  liability  to 
the  rents  and  covenants  of  the  lease  which  is  the  subject  of  this 
action,  upon  his  assigning  to  you  all  his  estate  and  interest  in  such 
lease.  W.  S.  Gabtwright.  Witness,  S.  Towoood.  To  Thomas 
Prothero,  Esq."  "I  accept  of  the  within-mentioned  terms  of 
settlement,  and  undertake  to  perform  my  part  of  the  within 
arrangement.  T.  Prothero.  Witness,  S.  Towgood  :  "  That  the 
name  and  initials  "  W.  S.  Gartwright,'*  in  the  said  agreement,  was 
the  name  and  signature  of  the  said  W.  S.  Gartwright,  signed  as  the 
agent  and  on  behalf  of  the  now  plaintiff;  and  that  the.  name 
''  Thomas  Prothero  "  therein,  was  the  name  and  signature  of  the 
said  Thomas  Prothero,  deceased ;  and  that  the  said  action  and  lease 
in  the  said  agreement  mentioned,  were  the  action  and  lease  herein- 
before respectively  described :  That,  in  pursuance  of  the  said 
agreement,  the  record  in  the  said  action  was  withdrawn,  and  that 
the  said  payment  of  2101.  was  made  to  the  said  Thomas  Prothero, 
deceased ;  and  that  the  now  plaintiff,  from  the  time  of  the  making 
of  the  said  agreement,  until  the  com*mitting  of  the  grievances 
hereinafter  mentioned,  was  always  ready  and  willing  to  do  and  per- 
form all  things  on  his  part  to  be  performed,  to  entitle  him  to  be 
discharged  by  the  said  Thomas  Prothero,  deceased,  from  all  further 
liability  to  the  rents  and  covenants  of  the  said  lease, — of  which  the 
said  Thomas  Prothero,  deceased,  had  notice ;  and  that  the  plain- 
tiff, before  the  committing  of  such  grievances,  offered  to  the  said 
Thomas  Prothero,  deceased,  to  assign  to  him  all  the  estate  and 
interest  of  the  plaintiff  in  the  said  lease,  and  requested  the  said 
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Phblps      Thomas  Prothero  to  perform  the  said  agreement  on  his  part,  and  a 
Prothbbo.     reasonable  time  for  such  discharge  as  aforesaid  elapsed  before  the 

[  *374  ]  committing  of  *sach  grievances :  Yet  that  the  said  Thomas  Prothero, 
deceased,  did  not  nor  would  discharge  the  plaintiff  from  such 
liability,  but  refused  so  to  do,  and  therein  made  default,  and  wrong- 
fully discharged  the  plaintiff  from  making  an  assignment  of  the 
said  lease,  and  refused  in  any  manner  to  perform  such  agreement 
on  his  the  said  Thomas  Prothero's  part ;  and  afterwards,  wrong- 
fully and  in  breach  of  the  said  agreement,  charged  the  plaintiff  with 
further  liability  on  the  covenants  of  the  said  lease,  and  sued  the 
now  plaintiff  thereon  in  the  Court  of  Exchequer,  for  certain  alleged 
breaches  by  him  of  the  same,  and  afterwards,  by  the  consideration 
and  judgment  of  the  last-mentioned  Court,  recovered  judgment 
against  the  now  plaintiff  in  such  last-mentioned  action,  for  a  large 
sum  of  money ;  and  afterwards,  wrongfully,  and  in  further  breach 
of  the  said  agreement,  issued  execution  on  such  judgment,  and 
caused  the  goods  of  the  now  plaintiff  to  be  seized  and  sold  under 
the  same;  and  also  issued  on  such  last-mentioned  judgment 
a  writ  of  capias  against  the  now  plaintiff;  and  the  plaintiff  was 
put  to  and  incurred  great  expense  in  endeavouring  to  defend 
himself  against  the  said  action,  and  in  relation  thereto,  and  in 
taking  proceedings  in  Chancery  to  restrain  the  said  Thomas 
Prothero  from  pursuing  the  same ;  and  the  plaintiff  lost  the 
said  goods  so  seized  and  sold  as  aforesaid,  and  had  been  greatly 
impoverished  and  injured  in  his  credit  and  circumstances,  and 
prevented  from  carrying  on  his  profession  of  an  attorney,  and 
subjected  to  great  pecuniary  losses:  And  the  plaintiff  claimed 
10,000Z. 

Fifth  plea^ — that  the  plaintiff  did  not  assign  to  the  said  Thomas 
Prothero,  deceased,  all  his  estate  and  interest  in  the  said  lease. 

Second  replication  to  the  fifth  plea, — that  the  said  Thomas 
Prothero  exonerated  and  discharged  the  plaintiff  from  assigning  to 
the  said  Thomas  Prothero  all  his  estate  and  interest  in  the  said 
lease. 

[  375  ]  The  defendants  took  issue  on  the  second  replication  to  the  fifth 

plea,  and  also  demurred  thereto,  the  ground  of  demurrer  stated  in 
the  margin  being,  "  that  the  condition  upon  which  alone  the  said 
Thomas  Prothero,  deceased,  was  to  discharge  the  plaintiff,  never 
existed."    Joinder.    ♦    ♦    ♦ 

■"  384  ]  Phipson  (with  whom  was  Field)  ^  for  the  plaintiff.     *     *     * 
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WilleSf  contra :  Phelps 

r. 

It  appears  that  Prothero  had  ^brought  an  action  against  Phelps  pbothebo. 
for  non-payment  of  rent  and  royalties,  and  for  other  breaches  of  ^  ^^  ^ 
covenant ;  that  Phelps  had  given  certain  bills ;  and  that  Cartwright 
entered  into  an  agreement  with  Prothero,  under  which  Cartwright 
was  to  pay  Prothero  2101.,  on  Prothero*s  undertaking  to  discharge 
Phelps  from  all  further  liability  to  the  rents  and  covenants  of  the 
lease  which  was  the  subject  of  the  action,  Phelps  assigning  to 
Prothero  all  his  estate  and  interest  in  the  lease.  The  assignment 
by  Phelps  must  of  necessity  take  place  immediately  or  within  a 
reasonable  time  after  the  agreement  was  entered  into :  otherwise, 
he  might  wait  until  the  day  before  the  expiration  of  the  term, 
and  then  offer  to  assign  when  the  lease  had  become  worthless. 
The  declaration  merely  avers  readiness  and  willingness  on  the 
plaintiff's  part. 

{Phipson :  And  that  Prothero  had  notice.) 

Is  notice  equivalent  to  a  wrongful  discharge  ? 

(Jbrvis,  Gh.  J. :  The  plaintiff  avers  that  he  offered  to  assign,  and 
that  Prothero  would  not  let  him.) 

It  is  not  alleged  that  anything  took  place  within  a  reasonable 
time  after  the  making  of  the  agreement,  except  the  mind  of  the 
plaintiff  getting  into  this  state  of  readiness  and  willingness.  The 
giving  up  the  lease  by  the  plaintiff  is  to  precede  his  discharge 
from  liability  by  the  plaintiff.  For  anything  that  appears, 
this  action  may  be  brought  in  respect  of  some  matter  arising 
between  the  time  of  the  offer  and  the  making  of  the  agree- 
ment. This  is  not  an  agreement  *that  the  plaintiff  was  com-  [  *^^^  J 
petent  to  sue  upon.  There  is  no  consideration  moving  fron^  him. 
It  does  not  appear  that  the  giving  of  the  bills  formed  any  part 
of  the  consideration  for  the  arrangement  made  on  this  occasion. 
Where  a  party  in  pleading  states  evidence,  he  is  bound  to 
state  evidence  which  is  conclusive.  There  is  nothing  here  to 
show  any  consideration  moving  from  the  plaintiff. .  It  is  perfectly 
consistent  with  what  is  stated,  that  the  210Z.  was  the  money  of 
Cartwright. 

As  to  the  fifth  plea,  if  the  declaration  is  good,  it  must  be 
conceded  that  the  fifth  plea  cannot  be  sustained.     The  twelfth 
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Phslps      plea  raises  in  substance  the  same  question  that  arises  on  the 
Pbotkbo.    declaration.    ♦     •     • 

[  393  ]  Phipsoff,  in  reply : 

The  true  meaning  of  the  agreement  declared  on,  was,  that  the 
defendant  should  be  entirely  discharged  from  all  future  liability,  on 
payment  of  the  2102. ;  and  the  discharge  of  the  plaintiff,  and  the 
assignment  by  him  of  his  estate  and  interest  in  the  term,  were  to 
be  concurrent  acts.  It  was,  therefore,  enough  for  him  to  aver,  as 
he  has  done  here,  that  he  was  always  ready  and  willing  to  make 
such  assignment,  but  that  he  was  prevented  and  discharged  by 
Prothero  from  so  doing.  If  the  agreement  had  been  under  seal, 
it  would  have  amounted  to  a  release.  Reynolds  v.  Nel$on(\}  is 
obviously  distinguishable.  The  plaintiff  there  was  going  for 
damages  for  the  omission  to  do  the  very  thing  which  the  defendant 
filed  his  bill  in  equity  against  the  plaintiff  for  refusing  to  permit 
him  to  do. 

He  was  then  stopped  by  the  Court. 

Jbrvis,  Ch.  J. : 

It  has  been  admitted  in  the  course  of  the  argument  in  this  ease, 
that  the  points  raised  by  the  fifth  and  twelfth  pleas  are  substantially 
the  same  as  those  which  arise  upon  the  declaration,  and  that  the 
fourteenth  plea  cannot  be  sustained. 

As  to  the  declaration,  two  objections  were  urged  against  the 
plaintiff's  right  to  recover.  In  the  first  place,  it  was  insisted  that 
[  *394  ]  Gartwright  was  the  proper  *party  to  sue  upon  the  agreement,  and 
not  the  plaintiff.  I  am,  however,  of  opinion,  that,  under  the  cir- 
cumstances disclosed  upon  this  record,  the  plaintiff  may  well  main- 
tain the  action.  It  is  true,  the  contract  professes  to  be  made  by 
Gartwright,  and  the  consideration  appears  upon  the  agreement  to 
be  moving  from  Gartwright  only,  because  he  is  to  pay,  by  a  cheque 
on  his  own  bankers,  the  sum  of  210Z.,  in  addition  to  the  sum  of 
9O0L  for  which  the  defendant  had  given  his  bills  at  one,  two,  and 
three  years'  date,  and  by-gone  bills  paid  by  Phelps  would  form  no 
consideration  for  the  undertaking  (2).  But  the  declaration  alleges 
that  the  agreement  was  entered  into  by  Gartwright  as  agent  and  on 
behalf  and  for  the  benefit  of  Phelps.  I  think  that  the  contract, 
being  thus  made  by  Gartwright  for  and  on  behalf  and  for  the  benefit 

(1)  22  B.  B.  225  (6  Madd.  290).  ceedings  in  equity  that  these  billa  had 

2)  It  would  appear  from  the  pro-      not  been  paid. 
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of  the  plaintiff,  may  be  enforced  by  the  plaintiff,  notwithstanding      phblps 
that  the  agent  may  for  the  purposes  of  the  agreement  find  and    pbothebo. 
provide  the  money  out  of  his  own  pocket. 

The  second  objection  is,  that  the  plaintiff  is  not  entitled  to  a 
remedy  on  the  agreement,  or  to  a  discharge  from  further  liability  to 
the  rents  and  covenants  of  the  lease  which  was  the  subject  of  the 
former  action,  because  he  did  not  immediately  upon  the  execution 
of  the  agreement,  or  within  a  reasonable  time  after,  assign  to 
Thomas  Prothero  all  his,  the  plaintiff's,  estate  and  interest  in  such 
lease.  I  do  not  think  it  was  necessary  for  the  plaintiff  to  allege  it 
in  that  form.  The  agreement  is,  ''  In  consideration  of  your  with- 
drawing the  record  in  this  action,  I  (Gartwright)  undertake  to  pay 
you  to-morrow  morning  210Z.  by  a  cheque  on  my  bankers,  in 
addition  to  the  sum  of  QOOl.  for  which  the  defendant  has  given  his 
bills  at  one,  two,  and  three  years'  date,  you  hereby  undertaking  to 
discharge  the  defendant  from  all  liability  to  the  rents  and  covenants 
of  the  lease  which  is  the  subject  of  this  action,  upon  his  ^assigning  [  *395  ] 
to  you  all  his  estate  and  interest  in  such  lease.*'  I  concur  with 
Mr.  Willes,  and  with  Mr.  Phipaon  likewise,  that  the  meaning  of  the 
agreement  is,  that  there  is  to  be  an  entire  discharge  from  liability, 
not  from  liability  accruing  from  the  date  when  the  surrender  or 
assignment  of  the  lease  takes  place ;  but  it  was  intended  to  make, 
as  it  were,  a  clean  sweep  of  it,  and  settle,  for  the  consideration 
stated,  all  by-gones,  as  well  as  to  discharge  all  future  liability, — 
not  technically,  because,  being  by  parol,  it  could  not  have  the  effect 
of  over-riding  covenants  in  an  instrument  under  seal.  But  it  was 
intended  that  there  should  be  no  further  claim  by  either  party  on 
the  other :  the  agreement  giving  each  corresponding  rights, — on 
the  one  hand,  to  have  an  assignment  of  the  interest, — and  on  the 
other  hand,  contemporaneously  with  it,  a  release  from  all  liabilities. 
And,  when  the  allegation  in  the  declaration  is,  that  the  plaintiff, 
Phelps,  has  always  been  ready  and  willing,  with  the  knowledge 
of  Prothero,  to  execute  such  assignment,  and  further,  that  he 
has  done  everything  (according  to  the  recent  statutory  provision 
with  respect  to  pleading)  necessary  to  sustain  this  action, — 
which  may  involve  the  necessity  of  its  being  done  at  once, — I 
think  the  plaintiff  is  entitled  to  the  judgment  of  the  Court  upon 
this  declaration.    *    *    ♦ 

Maulb,  J.:  [396] 

I  am  of  the  same  opinion.    It  appears  to  me  that  the  declaration 
B.R. — ^VOL.  c.  49 
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?HBLPfl  18  sufficient,  and  that  the  fifteenth  plea  affords  no  defence.  The 
*  Pbothkbow  ^^^  ^^7  o'  constraing  the  agreement,  is,  to  read  it  so  as  to  effectaate 
the  general  intention  to  be  gathered  from  its  terms  and  the  circam- 
stances  as  they  appear  upon  the  record.  The  intention  evidently 
was,  to  put  an  end  to  litigation  between  the  parties.  The  plaintifif, 
Phelps,  was  not  formally  a  party  to  the  agreement ;  but  the  declara- 
tion alleges  that  it  was  entered  into  by  Gartwright  as  his  agent  and 
for  his  benefit.  Now,  looking  at  the  agreement,  there  is  no  doubt 
it  is  one  which  might  have  been  made  by  Gartwright  as  the 
plaintiff's  agent.  It  is  averred  that  it  was  so;  and  that  aver- 
ment, in  the  now  state  of  the  record,  must  be  taken  to  be  true. 
It  appears  that  there  was  something  to  be  done  by  Phelps,  and 
something  to  be  done  for  the  benefit  of  Phelps.  Phelps  might 
undertake  that  Gartwright  should  pay  210Z.,  or  Gartwright  might 
be  a  party  liable  to  that  extent.  He  might  be  a  surety.  Bat, 
with  respect  to  the  matter  sued  upon  here,  that  is  a  thing  that 
was  to  be  done  by  Prothero  for  the  benefit  of  Phelps;  and 
the  declaration  states  that  he  contracted  with  Phelps  by  means  of 
this  agreement  entered  into  with  Gartwright.  The  first  objection, 
therefore,  is  answered. 

[  397  ]  Then,  as  to  the  defence  arising  out  of  the  liability  or  the  duty 

of  the  plaintiff  to  execute  an  assignment  before  he  could  maintain 
any  action.  This  was  a  contract  of  that  description  which  might 
well  be  allowed  to  be  quiescent  until  the  occasion  should  arise  for 
doing  anything  upon  it.  It  is  not  unusual  for  an  arbitrator  to 
whom  matters  in  difference  are  referred,  after  directing  certain 
things  to  be  done  by  the  one  party  or  the  other,  or  by  both,  to  go 
on  and  direct  that  mutual  releases  shall  be  executed.  What  is  a 
reasonable  time  for  a  compliance  with  that  direction  ?  Any  time 
at  which  the  party  who  is  to  have  the  release  chooses  to  ask  for  it. 
It  seldom  happens,  in  practice,  that  it  is  ever  asked  fox  at  all. 
The  award  is  treated  as  being  as  effectual  to  all  intents  and 
purposes  as  if  the  formality  of  executing  releases  had  actually  been 
gone  through  :  and,  in  the  case  of  an  award,  it  certainly  is  so.  Here, 
the  evident  intention  of  the  parties  was,  not  that  the  thing  should 
be  done  forthwith,  or  within  any  given  time,  but  that  it  should  be 
done  at  any  time  when  it  should  become  necessary.  If  Prothero 
sues  Phelps,  then  Phelps  shall  be  put  in  the  formal  position  of  being 
able  to  say  that  he  is  discharged ;  and,  to  do  that,  he  must  be  ready 
and  willing  to  do  what  I  conceive  to  be  a  concurrent  act,  viz.  to 
transfer  to  Prothero  all  his  estate  and  interest  in  the  lease.    The 
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declaration  avers  that  he  is  and  always  has  been  ready  and  willing       Phelps 
to  assign  and  transfer  all  his  estate  and  interest  to  the  defendant,    pbothero. 
I  therefore  think  that  this  ground  of  objection  to  the  declaration 
also  fails.     *     *     * 

Cresswbll,  J. :  [  ^^^  ] 

I  am  of  the  same  opinion.  The  pleas  were  all  disposed  of,  or, 
rather,  abandoned,  except  the  fifteenth ;  and  I  agree  with  my  Lord 
and  my  brother  Maule  that  that  plea  discloses  no  defence  on 
equitable  grounds. 

With  respect  to  the  declaration,  it  Appears  to  me  that  the  plain- 
tiff may  well  sue  upon  this  agreement,  although  it  is  signed  by 
Cartwright,  and  although  it  provides  for  something  to  be  done  by 
Cartwright,  viz.  the  payment  of  the  210Z.  by  a  cheque  upon  his  own 
bankers,  and  he  does  not  profess  to  sign  it  as  agent.  The  declaration 
alleges  that  Cartwright  entered  into  the  agreement  as  agent  and 
on  behalf  of  the  plaintiff.  Now,  I  do  not  know  that  an  agent  may 
not  thus  enter  into  a  contract  for  and  on  behalf  of  his  principal, 
although  he  may  do  something  himself,  viz.  pay  money  out  of  his 
own  pocket :  and  I  think  the  principal  may  well  sue  upon  a  con- 
tract so  made  by  his  agent,  when  the  averment  that  it  is  so  made 
is  not  denied. 

As  to  the  rest,  I  agree  that  the  acts  to  be  done  by  the  ^plaintiff  [  *399  ] 
and  by  Prothero  were  concurrent  acts.  The  plaintiff  was  not  bound 
to  aver  that  he  tendered  and  offered  to  assign  his  estate  and 
intereit  in  the  lease  within  any  particular  time.  The  declaration 
avers  that  he  has  always  been  ready  and  willing  to  do  so,  and  that, 
before  Prothero  proceeded  to  violate  the  agreement  by  suing  him 
in  the  Court  of  Exchequer,  he  having  offered  to  transfer  all  his 
estate  and  interest  in  the  lease  to  Prothero,  Prothero  refused  to 
perform  the  agreement  on  his  part. 

Crowdeb,  J. : 

I  am  of  the  same  opinion.  I  think  the  declaration  is  good. 
The  action  is  brought  by  Phelps ;  and  the  declaration  contains  a 
distinct  averment  that  the  contract  which  is  set  out  was  entered 
into  by  Cartwright  as  his  agent  and  on  his  behalf.  It  is  true,  the 
contract  bears  the  signature  of  "  W.  S.  Cartwright,"  without  more. 
But,  coupled  with  the  previous  averment,  it  is  not  inconsistent 
with  the  fact  of  his  having  acted  solely  as  the  agent  of  Phelps. 
All  that  is  agreed  is  in  substance  agreed  between  the  plaintiff 
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and  Prolhero.  As  to  the  210/.  being  paid  by  Cartwright's 
cheque  upon  his  own  bankers,  that  does  not  appear  to  me  to 
make  any  difference.  It  may  well  be  that  Cartwright  pays  it  as 
the  plaintiff's  agent;  the  money  may  have  been  money  of  the 
plaintiff's  deposited  with  Cartwright's  bankers.  It  seems  to  me 
that  the  objection,  that  the  present  plaintiff  is  not  the  proper 
person  to  bring  the  action,  fails,  because,  in  this  view,  of  course, 
the  consideration  of  210Z.  is  moving  from  the  plaintiff,  and  not 
from  Cartwright. 

As  to  the  other  point,  it  is  said  that  there  is  no  proper  aver- 
ment of  a  tender  of  an  assignment.  Looking  at  the  agreement, 
however,  it  appears  to  me  that  it  was  clearly  the  intention  of 
the  parties  to  it,  that  there  should  be  a  then  present  discharge 
from  all  further  *liabilities,  and  that,  Phelps  having  paid  the 
money,  Prothero  was  not  further  to  proceed  against  him  for  the 
rents  and  covenants  in  the  lease;  but,  inasmuch  as  that  could 
not  formally  be  done  without  an  assignment  or  some  deed,  the 
agreement  goes  on  to  provide  that  that  shall  be  done  upon  his 
assigning  his  estate  and  interest  in  the  lease.  When  that  assign- 
ment takes  place,  then  the  thing  is  to  be  formally  done.  It  does 
not  appear  to  me  to  be  at  all  necessary,  looking  at  the  terms 
of  the  agreement,  that  there  should  be  any  averment  in  the 
declaration  that  such  assignment  was  made  or  offered  to  be  made 
within  any  reasonable  time,  or  at  any  time  at  all.  It  was  enough 
to  state  that  the  plaintiff  was  always  ready  and  willing  to  assign, 
and  tendered  and  offered  to  assign  prior  to  the  commencement  of 
the  action.     ♦     ♦    ♦ 

Judgment  foi'  the  plaintiff. 


1855. 
Junei, 


YOUNG  V.  WINTER 

(16  0.  B.  401-419 ;  S.  C.  24  L.  J.  C.  P.  214 ;  1  Jur.  N.  S.  960.) 

[Overruled,  Bee  Mitcal/e  v.  Hanson  (1866)  L.  E.  1  H.  L.  242,  35  L.  J.  Q  B. 
225,  and  Bankruptcy  Act,  1883,  s.  37.] 
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8TRATT0N  v.   PETTIT  (I).  isos. 

(16  C.  B.  420--i36;  S.  C.  3  C.  L.  E.  925;   24   L.   J.   C.   P.   182;    1   Jur.         ''^^' 
N.  S.  662  ;  3  W.  E.  548  ;  25  L.  T.  0.  S.  216.)  [  420  ] 

In  confltruing  a  written  contract,  the  Court  will,  if  possible,  so  read  it 
as  to  effectuate  the  intention  of  the  parties,  rather  than  defeat  it 
By  *' articles  of  agreement"  between  A.  and  B.,  it  was  witnessed  that 

A.  agreed  to  let,  and  B.  agreed  to  take,  certain  premises  then  in  the 
possession  of  B.,  for  the  term  of  five  years;  and  A.  also  agreed  to  sell,  and 

B.  agreed  to  purchase,  the  fee-simple  of  the  premises,  to  be  conveyed  to  B., 
his  heirs,  &c.,  absolutely,  at  the  end  of  the  said  five  years,  provided  B.,  his 
hail's,  &c.,  should  have  in  the  meantime  quietly  occupied  and  not  have  been 
evicted  from  the  premises;  yielding  and  rendering. by  B.  unto  A.,  as  well 
for  the  rent  or  use  of  the  said  premises  for  five  years,  as  for  the  said 
purchase  thereof,  70/.  in  and  by  70  shares  of  IL  each,  in  the  Birkbeck  Life 
Assurance  Company,  the  receipt  and  delivery  unto  A.  of  the  said  shares  of 
the  value  of  70/.,  in  full  for  the  said  rent  and  purchase,  A.  thereby 
admitted :  And  it  was  further  agreed,  that,  should  B.  be  legally  ejected 
from  the  premises  within  or  during  the  term  of  five  years,  A.  should  pay 
or  refund  to  B.,  either  in  cash  or  in  the  said  shares,  at  and  after  the  rate  of 
7/.  10«.  per  annum  for  the  portion  of  the  term  unexpired  at  the  time  of 
such  eviction,  and  that  A.  should  also  indemnify  B.  against  all  loss  and 
expense  in  maintaining  possession.  And  it  was  further  agreed  that  no 
abstract  or  investigation  of  title  should  be  permitted  or  required  beyond 
evidence  of  the  seisin  and  possession  as  owner  by  A.  and  his  ancestors  for 
twenty-one  years  and  upwards  last  past ;  and  that  B.  should  immediately  do 
and  execute  all  acts  necessary  to  transfer  and  vest  the  said  70  shares  in  A. : 

Held,  that  the  intention  of  the  parties,  to  be  collected  from  the  language 
of  the  instrument,  was,  that  it  should  take  effect  as  a  lease,  and  conse- 
quently that  it  was  void,  as  such,  by  the  3rd  section  of  the  Eeal  Property 
Act,  1845  (8  &  9  Vict.  c.  106),  not  being  by  deed. 

Held  also,  that  the  production  by  A.  of  evidence  of  the  seisin  of  himself 
and  his  ancestors  for  twenty- one  years  and  upwards,  was  not  a  con- 
dition precedent  to  his  right  to  call  upon  B.  to  execute  a  transfer  of 
the  shares. 

The  declaration  was  upon  the  following  articles  of  agreement : 
''Articles  of  agreement,  made  the  8rd  of  April,  1854,  between 
John  George  Stratton  (the  plaintiff),  of  Cottage  Bow,  Bermondsey 
Wall,  in  the  county  of  Surrey,  of  the  one  part,  and  George  Pettit 
(the  defendant),  also  of  Cottage  Bow,  manufacturer,  of  the  other 
part,  witnesseth  that  the  said  John  George  Stratton  agrees  to  let,  and 
the  said  George  Pettit  agrees  to  take,  all  that  house  No.  42,  Cottage 
Bow  aforesaid,  and  the  premises,  with  the  advantages  and  appur- 
tenances thereunto  belonging  or  appertaining,  now  in  the  possession 
of  the  said  George  Pettit,  to  hold  unto  the  said  George  Pettit,  his 

(1)  As  to  the  first  point  the  decision  be  held  good  as    agreements    for    a 

is  overruled  by  Tidey  v.  Mdhtt  (1864)  tenancy,"  per  Byles,  J.,  16  C.  B.  N.  S. 

16  C.  B.  N.  S.  298, 33  L.  J.  C.  P.  235 :  p.  310.  The  plea,  arguments  and  judg- 

*'It  is  settled  that  though  void  as  a  ments    on    this   point   are   therefore 

lease  .  .  .  these  instruments  may  still  omitted. — J.  Q,  P. 
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Stbatton  executors,  administrators,  and  assigns,  from  the  25th  of  March  last, 
Pettit.  for  tlie  term  of  five  years ;  and  the  said  John  George  Stratton 
agrees  to  sell,  and  the  said  George  Pettit  agrees  to  purchase,  the 
fee-simple  of  and  in  the  said  premises,  to  be  conveyed  unto  the  said 
[  •421  ]  *George  Pettit,  his  heirs,  executors,  administrators,  and  assigns, 
absolutely,  at  his  expense,  at  the  end  of  the  said  five  years,  pro- 
vided the  said  George  Pettit,  his  heirs,  executors,  administrators, 
or  assigns,  shall  have  in  the  meantime  quietly  occupied,  and  not 
have  been  evicted  from  the  said  premises ;  yielding  and  rendering  by 
the  said  George  Pettit  unto  the  said  John  George  Stratton,  as  well 
for  the  rent  or  use  of  the  said  premises  for  five  years,  as  for  the  said 
purchase  thereof,  lOL,  in  and  by  seventy  shares  of  11.  each  in  the 
Birkbeck  Life  Assurance  Company,  the  receipt  and  delivery  unto 
the  said  John  George  Stratton  of  the  said  shares  of  the  value  of 
70Z.,  in  full  for  the  said  rent  and  purchase,  the  said  John  George 
Stratton  hereby  admits :  It  is  further  agreed  between  the  said  parties, 
as  follows, — that,  should  the  said  George  Pettit  be  legally  ejected 
from  the  said  premises  within  or  during  the  said  term  of  five  years, 
then  there  shall  be  paid  or  refunded  by  the  said  John  George  Stratton 
to  the  said  George  Pettit,  either  in  cash  or  in  the  said  shares,  at 
and  after  the  rate  of  7L  lOs.  per  annum  for  the  portion  or  part  of 
the  said  term  of  five  years  unexpired  at  the  time  of  such  eviction, 
taking  the  said  shares  at  the  price  or  value  aforesaid,  and  the  said 
John  George  Stratton  shall  also  pay  or  indemnify  the  said  George 
Pettit  from  and  against  all  loss,  costs,  and  expenses,  on  both  sides, 
in  maintaining  and  retaining  the  possession  of  the  said  premises, 
and  of  all  proceedings  for  that  purpose  ;  that  the  said  John  George 
Stratton  shall  pay  all  arrears  of  and  all  future  rates,  taxes,  and 
outgoings  of  every  description,  of,  for,  or  upon  the  said  premises,  for 
and  during  the  said  term  of  five  years,  and  the  said  John  George 
Stratton  shall  pay  all  expenses  incurred  by  him  or  by  the  said 
George  Pettit  for  repairs  to  the  outside  of  the  said  house,  for  the 
said  term;  that,  if  the  said  John  George  Stratton  shall  within 
five  years  cease  to  occupy  the  said  house,  42,  Cottage  Row  afore- 
[  ♦422  ]  said,  *the  said  George  Pettit  shall  thereupon  have  the  option  and 
liberty  to  take,  receive,  and  have  the  said  house  No.  43,  Cottage 
Eow  aforesaid,  in  lieu  and  instead  of  the  above-mentioned  premises 
No.  42,  Cottage  Eow  aforesaid,  upon  and  for  all  the  term,  estate, 
and  interest  aforesaid,  and  thereupon  this  agreement  shall  apply  to 
No.  43,  Cottage  Eow  aforesaid,  and  be  carried  out  and  executed 
accordingly ;  and  the  said  John  George  Stratton  shall  not,  for  or 
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during  the  said  term  of  five  years,  part  with  or  sell  the  said  heuse,  stratton 
No.  43,  to  any  other  person  than  the  said  George  Pettit ;  that  no  pkttit. 
abstract  or  investigation  of  title  shall  be  permitted  or  required 
beyond  evidence  of  the  seisin  or  possession  as  owner  by  the  said 
John  George  Stratton  and  his  ancestors  for  twenty-one  years  and 
upwards  now  last  past;  and  that  the  said  George  Pettit  shall 
immediately  do  and  execute  all  acts  necessary  to  transfer  and  vest 
the  said  seventy  shares  in  the  said  John  George  Stratton.  In 
witness  whereof,  &c." 

The  declaration  then  proceeded  to  aver,  that,  although  the 
defendant  did  deliver  to  the  plaintiff  the  said  seventy  shares  in  the 
said  Company  in  full  for  the  said  rent  and  purchase  as  mentioned 
in  the  said  agreement,  and  the  plaintiff  had  hitherto  performed  all 
things  in  the  said  agreement  contained  to  be  performed  on  his  part, 
and  the  defendant  had  hitherto  quietly  occupied  the  said  premises 
without  eviction  or  disturbance,  and  the  plaintiff,  after  the  said 
agreement,  and  before  this  suit,  requested  the  defendant  to  transfer 
the  said  seventy  shares  to  the  plaintiff,  and  tendered  to  the  defen* 
dant  a  proper  transfer  in  writing  for  that  purpose, — the  execu- 
tion of  a  transfer  in  writing  then  and  still  being  necessary  to 
transfer  and  vest  the  said  seventy  shares  in  the  plaintiff  according 
to  the  said  agreement, — and  a  reasonable  time  for  the  defendant 
to  make  and  execute  such  transfer  elapsed ;  yet  the  defendant  had 
not  made  or  ♦executed  any  such  transfer,  or  done  any  other  act  [•423] 
to  transfer  and  vest  the  said  shares  in  the  plaintiff,  but  had  wholly 
refused  so  to  do,  contrary  to  the  said  agreement;  and  thereby 
the  said  shares  had  become  and  were  of  no  use  or  value  to  the 
plaintiff,  and  he  had  been  and  was  unable  to  sell  or  dispose  of  the 
same :  And  the  plaintiff  claimed  lOOZ.     ♦     *     * 

Third  plea, — that  the  plaintiff  had  not  performed  all  things  in 
the  said  agreement  contained  to  be  performed  on  his  part,  but,  on 
the  contrary  thereof,  the  plaintiff,  although  requested  so  to  do,  did 
not  nor  would  show  and  produce  evidence  of  the  seisin  and  posses- 
sion as  owner  by  the  plaintiff  and  his  ancestors  for  twenty-one 
years  and  upwards  last  past,  at  the  time  of  the  making  of  the  said 
agreement,  of  the  said  house  No.  42,  Cottage  Row,  Bermondsey 
Wall,  and  premises  thereunto  belonging  and  appertaining ;  where- 
fore the  defendant  refused  to  execute  a  transfer  of  the  said  shares, 
as  he  lawfully  might  for  the  cause  aforesaid.     *     *     * 

Demurrer  to  the  third  plea,  the  ground  of  demurrer  stated  in  the       [  424  ] 
margin  being,  ''  that  the  plaintiff  was  and  is  entitled  to  a  transfer 


776  1865.    C.  P.    16  C.  B.  424—484.  [lUi. 


Btratton     of  the  shares  mentioned  in  the  agreement,  without  first  producing 
Fettit.      any  evidence  of  seisin  or  possession."    Joinder.    ♦    *    * 


c7.  Brown,  for  the  plaintiff: 

[430]  «     «     The  third  plea  raises  the  point  which  was  settled  in 

Pordage  v.  Cole  (i),  where  it  was  held,  that,  if  it  be  agreed  between 
A.  and  B.,  that  B.  shall  pay  A.  a  sum  of  money  for  his  lands, 
&c.,  on  a  particular  day,  these  words  amount  to  a  covenant  by 
A.  to  convey  the  lands ;  for,  "  agreed  "  is  the  word  of  both :  but  it 
is  an  independent  covenant,  and  A.  may  bring  an  action  for  the 

L  '^31  ]  money  before  any  conveyance  by  him  of  the  land.  *It  is  plain 
that  neither  party  intended  that  the  execution  of  the  transfer 
should  be  postponed  until  the  defendant  had  got  evidence  of  the 
seisin. 

(Jbrvis,  Ch.  J. :  The  instrument  contains  an  acknowledgment  on 
the  plaintiff's  part  that  he  has  received  full  satisfaction  for  the  rent 
and  purchase.  The  payment  is  valueless  to  the  plaintiff  unless  the 
defendant  executes  the  transfer.  It  is  like  an  acknowledgment  of 
the  receipt  of  the  purchase-money  by  bills,  which  the  purchaser  is 
to  indorse.  The  amount  does  not  become  money  had  and  received 
until  the  money  is  paid.) 

That  disposes  of  the  third  plea.     »     *     * 

[  ^32  ]  Honyman,  contra  : 

[  433  ]  *     *    The  question  on  the  third  plea  arises  on  the  stipulation 

in  the  agreement  that  the  defendant  shall  immediately  do  and 
execute  all  acts  necessary  to  transfer  and  vest  the  shares  in  the 
plaintiff.  That  evidently  means,  that  he  shall  do  so  immediately 
on  the  plaintiff's  producing  his  title.  The  plaintiff  is  now  suing, 
as  well  for  the  rent  during  the  five  years,  as  for  the  purchase- 
money  for  the  fee.  The  meaning  of  the  agreement  is,  that 
the  defendant  is  entitled  to  be  satisfied  at  once  as  to  the  title, 
though  he  is  not  to  have  the  conveyance  until  the  expiration 
of  the  term. 

[  ♦434  ]  (Jervis,  Ch.  J. :  That  cannot  be  *so.     Tlie  two  covenants  are 

independent.    The  third  plea  clearly  cannot  be  supported.)     *     »     * 

Cur.  adv.  vulL 
(1)  1  Wms.  Saund.  319  1. 
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Jbbvis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court.    «    *    *     steatton 

Pbttit. 
J.    Brown    applied    for  judgment  for  the  plaintiff   on  the        r  y^^  -,' 

demurrer  to  the  third  plea,  it  having  been  conceded  during  the        [  435  ] 

argument  that  that  plea  could  not  be  supported. 

Jervis,  Gh.  J. : 

Our  judgment  was  intended  to  apply  only  to  the  demurrer  to  the 
replication  to  the  second  plea.  We  understood  that  the  third  plea 
had  been  disposed  of  on  the  argument.  Consequently,  the  judg- 
ment will  be  for  the  plaintiff  on  the  demurrer  to  the  third  plea, 
and  for  the  defendant  on  the  demurrer  to  the  replication  to  the 

second  plea. 

Judgment  accm'dingly. 


The  Eev.  RICHAED   GOLDHAM,  Clerk,  v.  The  Rev.       is^s. 
SAMUEL  VALENTINE  EDWARDS,   Clerk  (1).  ^—' 

(16  C.  B.  437—453 ;    S.  0.  24  L.  J.  C.  P.  189  ;    1  Jur.  N.  S.  684  ;  3  W.  E.  651  ;         ^^^'^^ 

25  L.  T.  0.  S.  198.) 

To  a  declaration  by  A.,  an  incoming,  against  B.,  an  outgoing  incumbent, 
for  dilapidations  to  the  rectory  house  and  premises,  B.  pleaded,  that  A., 
being  rector  of  C,  and  B.  incumbent  of  D.,  it  was  agreed  between  them, 
with  the  consent  of  their  respective  patrons  and  diocesans,  that  they  should 
exchange  their  respective  livings,  and  **  that  A.  should  not  call  upon  B.  to  pay 
for  the  repairs  in  the  declaration  mentioned,  or  for  any  or  either  of  them :  " 

Held,  upon  motion  for  judgment  non  ohatanie  veredicto  on  this  plea,  that 
it  did  not  necessarily  disclose  a  simoniacal  contract. 

Held  also,  that,  in  pleading  a  simoniacal  contract  under  the  31  Eliz.  c.  6, 
s.  8,  it  need  not  be  alleged  that  the  agi-eement  was  made  corruptly ;  but 
that  it  is  enough  if  the  circumstances  disclosed  by  the  plea  necessarily  show 
that  the  agreement  was  corrupt  and  contrary  to  the  statute. 

This  was  an  action  by  an  incoming  against  an  outgoing  incum- 
bent, for  dilapidations  to  the  parsonage  house  and  premises. 

The  first  count  of  the  declaration  stated,  that,  by  the  law  and 
custom  of  England  hitherto  used  and  approved  of,  all  and  singular 
the  rectors  and  vicars  of  this  kingdom  for  the  time  being  are  bound 
and  ought  to  repair  and  sustain  all  and  singular  the  houses, 
buildings,  and  tenements  of  and  belonging  to  their  respective 
rectories  (and  vicarages),  and  leave  the  same  so  repaired,  supported, 
and  sustained,  to  their  successors,  and,  in  default  of  so  doing,  are 
bound  to  satisfy  so  much  as  should  be  necessary  to  be  expended  or 

(1)  See  8.  0.  17  0.  B.  141,  18  C.  B.  1  C.  P.  Div.  638,  46  L.  J.  0.  P.  41,  35 
389;  and  also  Wright  v.  i>ttt;t«  (1876)      L.  T.  188. 
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QoLOHAM  paid  for  the  necessary  repairs  thereof:  That  the  defendant  was 
EowABDB.  rector  of  the  parish  church  of  the  parish  of  Caldecot,  in  the  county 
of  Hertford,  and,  as  such  rector,  before  and  at  the  time  of  his 
resignation  thereinafter  mentioned,  was,  in  right  of  his  said  rectory, 
seised  in  fee  of  and  in  the  chancel  of  the  said  parish  church  of 
Caldecot,  and  of  certain  houses,  buildings,  and  lands,  and  of  and 
in  divers  fences  to  the  said  lands  belonging :  That  the  defendant, 
being  so  seised  as  aforesaid,  resigned  the  same  rectory  to  the  Bishop 
of  the  diocese  to  which  the  said  rectory  belonged,  which  Bishop 
then  accepted  the  said  resignation  thereof,  he  the  said  Bishop 
having  competent  authority  to  accept  the  same;  whereupon  and 
whereby  the  said  rectory  became  vacant :  That  the  plaintiff  was 
[  *438  ]  afterwards,  in  *due  form  of  law,  presented,  admitted,  instituted, 
and  inducted  to  the  same  rectory  so  void  by  the  resignation  of  the 
defendant  as  aforesaid,  and  thereby  became  rector  of  the  same 
parish  church,  and  became  and  still  continued  seised,  in  right 
thereof,  of  and  in  the  said  chancel  of  the  said  parish  church,  and 
of  and  in  the  said  houses,  buildings,  lands,  and  fences,  and  was 
the  next  successor  of  the  defendant  of  and  to  the  same  rectory : 
Now,  the  plaintiff  in  fact  said,  that,  at  the  time  of  the  resignation 
of  the  defendant,  the  said  chancel,  houses,  buildings,  and  fences 
were  and  still  remained  greatly  dilapidated  and  out  of  repair,  and 
in  great  decay  for  want  of  due  repairing  thereof,  and  were  so  left 
by  the  defendant  when  the  said  rectory  so  became  vacant ;  and  that 
the  expenditure  sufficient  for  the  necessary  repairing  of  the  said 
chancel,  houses,  buildings,  and  fences,  would  amount  to  a  large 
sum  of  money, — of  all  which  said  premises  the  defendant  after- 
wards, and  after  the  plaintiff  was  so  presented,  admitted,  instituted, 
and  inducted  as  aforesaid,  had  notice,  and  was  then  requested  by 
the  plaintiff  to  pay  for  such  necessary  repairs  as  aforesaid,  and  a 
reasonable  time  for  the  defendant  to  pay  for  the  same  elapsed 
before  this  suit,  and  all  things  necessary  happened  to  entitle  the 
plaintiff  to  have  the  defendant  pay  for  the  same;  yet  that  the 
defendant,  contriving  and  fraudulently  intending  to  injure  the 
plaintiff  in  this  behalf,  had  not  yet  paid  the  plaintiff  for  such 
necessary  repairs,  or  for  any  part  thereof,  although  often  requested 
so  to  do,  but  had  hitherto  altogether  neglected  and  refused,  and  still 
did  neglect  and  refuse  to  pay  him  the  same. 

The  second  count  stated,  that,  by  the  law  and  custom  of  England, 
hitherto  used  and  approved  of,  all  and  singular  the  vicars  of  this 
kingdom  for  the  time  being  are  bound  and  ought  to  repair  and 
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sustain  all  and  singular  the  houses,  buildings,  and  tenements  of     qoldham 
and  *belonging  to  their  respective  vicarages,  and  to  leave  the  same,     edw^^rds. 
80  repaired,  supported,  and  sustained,  to  their  successors,  and,  in       [  *439  ] 
default  of  so  doing,  are  bound  to  satisfy  so  much  as  should  be 
necessary  to  be  expended  or  paid  for  the  necessary  repairs  thereof : 
That  the  defendant  was  vicar  of  the  parish  church  of  the  parish  of 
Newnham,  otherwise  Newenham,  in  the  county  of  Hertford,  and  as 
such  vicar,  before  and  at  the  time  of  his  resignation  thereinafter 
mentioned,  was,  in  right  of  his  said  vicarage,  seised  in  fee  of  and 
in  certain  houses,  buildings,  and  lands,  and  of  and  in  divers  fences 
to  the  said  lands  belonging :  That  the  defendant,  being  so  seised 
as  aforesaid,  resigned  the  same  vicarage  to  the  Bishop  of  the  diocese 
to  which  the  said  vicarage  belonged,  which  Bishop  then  accepted 
the  said  resignation  thereof,  he  the  said  Bishop  having  competent 
authority  to  accept  the  same,  whereupon  and  whereby  the  said 
vicarage  became  vacant :  That  the  plain  tiiBf  was  afterwards  in  due 
form  of  law  presented,  admitted,  instituted,  and  inducted  to  the 
same  vicarage,  so  void  by  the  resignation  of  the  defendant  as  afore- 
said, and  thereby  became  vicar  of  the  same  parish  church,  and 
became  and  still  continued  seised  in  right  thereof  of  and  in  the 
said  houses,  buildings,  lands,  and  fences,  and  was  the  next  successor 
of  the  defendant  of  and  to  the  same  vicarage  :  Now,  the  plaintiff  in 
fact  said,  that,  at  the  time  of  the  resignation  of  the  defendant,  the 
said  houses,  buildings,  and  fences  were  and  still  remained  greatly 
dilapidated  and  out  of  repair,  and  in  great  decay  for  want  of  due 
repairing  thereof,  and  were  so  left  by  the  defendant  when  the  said 
vicarage  so  became  vacant ;  and  that  the  expenditure  sufficient  for 
the  necessary  repairing  the  said  houses,  buildings,  and  fences  would 
amount  to  a  large  sum  of  money, — of  all  which  said  premises  the 
defendant  afterwards,  and  after  the  plaintiff  was  so  presented, 
admitted,  instituted,  and  inducted  as  aforesaid,  had  due  ^notice,       [  *uo  ] 
and  was  then  requested  by  the  plaintiff  to  pay  for  such  necessary 
repairs  as  aforesaid,  and  a  reasonable  time  for  the  defendant  to  pay 
for  the  same  elapsed  before  this  action,  and  all  things  necessary 
happened  to  entitle  the  plaintiff  to  have  the  defendant  pay  for  the 
same  ;  yet  that  the  defendant,  contriving  and  fraudulently  intending 
to  injure  the  plaintiff  in  that  behalf,  had  not  yet  paid  the  plaintiff 
for  such  necessary  repairs,  or  for  any  part  thereof,  although  often 
requested  so  to  do,   but  had  hitherto  altogether  neglected   and 
refused,  and  still  did  neglect  and  refuse,  to  pay  him  the  same: 
And  the  plaintiff  claimed  6002. 
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GoLDHAM         The  defendant  pleaded, — first,  as  to  the  first  count,  that  the 

Edwards,     chancel,  houses,  buildings,  and  fences,  in  the  first  count  mentioned, 

were  not,  nor  was  any  part  thereof,  dilapidated,  out  of  repair,  or 

in  decay,  nor  were  they,  nor  was  any  part  thereof,  so  left  by  the 

defendant,  as  alleged. 

Secondly,  as  to  the  first  count,  that  the  defendant  had  not 
such  notice,  and  was  not  requested  by  the  plaintiff,  as  therein 
alleged. 

Thirdly,  to  the  first  count,  that  a  reasonable  time  for  the 
defendant  to  pay  for  the  said  repairs  had  not  elapsed,  as  allied. 

Fourthly,  to  the  second  count,  that  the  said  houses,  buildings, 
and  fences  in  the  second  count  mentioned,  were  not,  nor  was  any 
part  thereof,  dilapidated,  out  of  repair,  or  in  decay,  nor  were  they, 
nor  was  any  part  thereof,  so  left  by  the  defendant,  as  alleged. 

Fifthly,  to  the  second  count,  that  the  defendant  had  not  notice, 
and  was  not  requested,  as  in  the  said  second  count  alleged. 

Sixthly,  to  the  second  count,  that  a  reasonable  time  for  the 
defendant  to  pay  for  the  repairs  therein  mentioned,  had  not  elapsed, 
as  alleged. 
[  *iil  ]  Seventhly,  that,  whilst  the  defendant  was  rector  of  *Caldecot, 

and  vicar  of  Nownham,  as  in  the  declaration  mentioned,  the  plain- 
tiff was  chaplain  of  the  Central  London  District  School,  and  that 
the  plaintiff  and  the  defendant  thereupon,  with  the  consent  of  their 
respective  patrons  and  diocesans,  agreed  to  exchange  their  respective 
livings  in  their  then  state  and  condition,  and  that  the  plaintiff 
should  not  call  upon  the  defendant  to  pay  for  the  repairs  in  the 
declaration  mentioned,  or  for  any  or  either  of  them  ;  that  the  said 
exchange  was  afterwards,  in  pursuance  of  the  said  agreement, 
carried  into  effect,  and  that  the  plaintiff  thus,  and  not  otherwise, 
became  successor  of  the  defendant  in  the  said  rectory  and  vicarage, 
as  in  the  declaration  mentioned. 

Eighthly,  as  to  the  first  count  so  far  as  it  related  to  white- 
washing the  said  chancel,  and  as  to  the  second  count  so  far  as  it 
related  to  painting  and  white-washing  the  buildings  therein  men- 
tioned, that,  whilst  the  defendant  was  rector  of  Caldecot  and  vicar 
of  Newnham,  as  in  the  declaration  mentioned,  the  plaintiff  was 
chaplain  of  the  Central  London  District  School,  and  that  the  plain- 
tiff and  the  defendant  thereupon,  with  the  consent  of  their  respec- 
tive patrons  and  diocesans,  agreed  to  exchange  their  respective 
livings,  which  exchange  was  afterwards,  in  pursuance  of  the  said 
agreement,  carried  into  effect,  and  that  the  plaintiff  thus,  and  not 
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otherwise,  became  successor  of  the  defendant  in  the  said  rectory  Golditah 
and  vicarage,  as  in  the  declaration  mentioned ;  that  the  matters  in  .edwards. 
the  introductory  part  of  that  plea  mentioned  were  part  of  the 
dilapidations  and  wants  of  repair  for  which  this  action  was  brought; 
that,  at  the  time  of  the  said  exchange,  the  defendant  was  lawfully 
possessed,  as  of  his  own  property,  of  certain  fixtures  and  effects  in 
and  upon  the  said  vicarage,  which  the  plaintiff  was  desirous  of  pur- 
chasing of  the  defendant;  and  that  thereupon,  in  consideration 
that  the  defendant,  at  the  request  of  the  plaintiff,  would  sell  and 
relinquish  to  the  plaintiff  *the  said  fixtures  and  effects  at  a  reduced  [  *^^^  ] 
price,  the  plaintiff  agreed  to  accept  the  same  at  such  reduced  price, 
in  satisfaction  and  discharge  of  that  part  of  the  claim  in  the  declara- 
tion mentioned  as  to  which  that  plea  was  pleaded ;  and  that  the 
defendant  did,  in  pursuance  of  the  said  agreement,  sell  and  relin- 
quish to  the  plaintiff  the  said  fixtures  and  effects  at  such  reduced 
price,  and  that  the  plaintiff  then  accepted  the  same  in  full  satisfac- 
tion and  discharge  of  the  said  part  of  the  claim  in  the  declaration 
mentioned. 

Ninthly,  that,  before  any  or  either  of  the  said  supposed  breaches 
of  duty  in  the  declaration  mentioned,  the  plaintiff,  otherwise  than 
by  either  of  the  agreements  in  the  preceding  pleas  mentioned,  and 
not  by  deed,  wholly  and  absolutely  absolved,  exonerated,  and  dis- 
charged the  defendant  from  the  payment  of  the  said  moneys,  and 
every  part  thereof. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  fourth,  fifth, 
sixth,  and  last  pleas. 

Replication  to  the  seventh  plea, — the  plaintiff  admits,  that,  whilst 
the  defendant  was  rector  of  Caldecot  and  vicar  of  Newnham,  the 
plaintiff  was  chaplain  of  the  Central  London  District  School,  as 
alleged  in  the  seventh  plea,  and  that  the  plaintiff  and  defendant, 
with  the  consent  of  their  respective  patrons  and  diocesans,  agreed 
to  exchange  their  respective  livings,  and  that  the  exchange  was 
afterwards,  in  pursuance  of  such  agreement,  carried  into  effect,  and 
that  the  plaintiff  thereby  became  the  defendant's  successor  in  the 
said  rectory  and  vicarage,  as  in  the  declaration  mentioned  ;  but  the 
plaintiff  joins  issue  on  so  much  of  the  seventh  plea  as  alleges  that 
(it  was  agreed  that)  the  plaintiff  should  not  call  on  the  defendant 
to  pay  for  the  repairs  in  the  declaration  mentioned,  or  any  or  either 
of  them  (l). 

(I)  There  were  also  demurrers  to      ground,  as  to  the  former,  ''that  the 
the  seyenth  and  ninth  pleas,  on  the      alleged  terms  of  exchange  are  simo- 
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GoLDHAM  Replication  to  the  eighth  plea, — ^And  as  to  the  eighth  plea,  the 
Edwards,  plaintiff  admits,  that,  whilst  the  defendant  was  rector  of  Galdecot 
[  443  ]  and  vicar  of  Newnham,  the  plaintiff  was  chaplain  of  the  Central 
London  District  School,  as  therein  alleged,  and  that  the  plaintiflF 
and  defendant,  with  the  consent  of  their  respective  patrons  and 
diocesans,  agreed  to  exchange  their  respective  livings,  and  that  the 
said  exchange  was  afterwards,  in  pursuance  of  the  said  agreement, 
carried  into  effect,  and  that  the  plaintiff  thus,  and  not  otherwise, 
became  the  defendant's  successor  in  the  said  rectory  and  vicarage, 
as  in  the  declaration  mentioned  ;  and  that  the  white-washing  of  the 
said  chancel  and  the  painting  and  white-washing  the  buildings,  in 
the  eighth  plea  referred  to,  are  part  of  the  dilapidations  and  wants 
of  repair  for  which  this  action  was  brought ;  but  the  plaintiff  joins 
issue  on  the  residue  of  the  eighth  plea. 

At  the  trial  of  the  issues  of  fact,  before  Maule,  J.,  at  the  last 
Assizes  at  Hertford,  a  verdict  was  found  for  the  plaintiff  on  all  the 
issues  except  the  seventh,  and  on  that  the  jury  found  for  the 
defendant. 

Montague  Chambers,  in  Easter  Term  last,  obtained  a  rule  nisi 
for  judgment  as  in  case  of  a  nonsuit,  on  the  ground  that  the  contract' 
disclosed  in  the  seventh  plea  was  simoniacal  and  void  by  the  81 
Eliz.  c.  6,  ss.  5,  8,  and  12  Anne,  stat.  2,  c.  12,  s.  2. 

[  •444  ]  ChanneU,  Serjt.,   and  2\  Chambers,  on  a  subsequent  *day  in 

the  same  Term,  showed  cause  : 

The  ground  of  this  motion  is,  that  the  plea  affords  no  defence  to 

the  action,  inasmuch  as  the  contract  it  sets  up  is  simoniacal  and 

void,  by  the  81  Eliz.  c.  6,  s.  8.     That  section  enacts,  that,  ''  if  any 

incumbent  of  any  benefice  with  cure  of  souls,  do  or  shall  corruptly 

resign  or  exchange  the  same,  or  corruptly  take  for  or  in  respect  of 

the  resigning  or  exchanging  of  the  same,  directly  or  indirectly,  any 

pension,  sum  of  money,  or  benefit  whatsoever,  that  then,  as  well 

the  giver  as  the  taker  of  any  such  pension,  sum  of  money,  or  other 

benefit  corruptly,  shall  lose  double  the  value  of  the  sum  so  given, 

taken,  or  had ;  the  one  moiety,  as  well  thereof  as  of  the  forfeiture 

niacal  and  void,"  and,  as  to  the  latter,  discharged  without  deed  or  without  a 
'*  that,  if  the  alleged  exoneration  was  consideration,  and  that,  as  no  con- 
before  the  phiintiff  was  successor,  he  sideration  is  stated,  none  can  be 
was  not  in  a  position  to  exonerate,  implied :  **  but  the  demurrers  were 
and,  if  after,  then  that  his  right  to  not  argued, 
be  paid  for  dilapidations  could  not  be 
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of  double  value  of  one  year's  profit  before  mentioned,  to  be  to  the  goldham 
Queen's  Majesty,  her  heirs  and  successors,  and  the  other  moiety  to  edwards. 
him  or  them  that  will  sue  for  the  same,  by  action  of  debt,  bill,  or 
information,  in  any  of  her  Majesty's  courts  of  record,  in  which  no 
essoin,  &c.,  shall  be  allowed."  There  are  two  principal  objections 
to  the  plaintiff's  right  to  recover  here, — first,  that,  if  the  contract 
stated  in  the  seventh  plea  be  simoniacal,  simony  should  have  been 
replied, — secondly,  if  it  were  unnecessary  for  the  plaintiff  to  reply 
simony,  it  must  be  upon  the  ground  that  the  plea  discloses  a  con- 
tract necessarily  simoniacal  upon  the  face  of  it,  and  then,  the 
plaintiff  being  party  to  it,  he  is  not  legally  successor  in  the  benefice, 
and  therefore  not  entitled  to  sue  for  dilapidations. 

1.  Simony,  like  usury,  is  a  statutable  defence  on  the  ground  of 
illegality.  It  must  be  pleaded ;  and  it  is  a  necessary  ingredient 
that  the  contract  must  be  corruptly  made.  The  word  "  corruptly  " 
is  important.  In  Barret  v.  Gltibb  (l),  De  Grey,  Ch.  J.,  says:  "  An 
advowBon  is  a  temporal  right ;  not,  indeed,  jus  hahendi,  but  jna 
disponendi.  The  exercise  of  that  right  is,  by  presentation.  The  right 
itself  is  a  valuable  right,  *and  therefore  an  advowson  is  held  to  be  t  *^*^  3 
assets  in  case  of  lineal  warranty :  Doddr.  2,  28.  It  is  real  assets  in 
the  hands  of  the  heir :  Robinson  v.  Tonge  (2).  And  the  trustee  or 
mortgagee  of  an  advowson  is  bound  to  present  the  clerk  of  the 
cestui  que  trust  or  mortgagor.  Thus  far  it  is  a  valuable  right,  and 
properly  the  object  of  sale.  But  the  exercise  of  this  right  is  a  public 
trust,  and  therefore  ought  to  be  void  of  any  pecuniary  considera- 
tion either  in  the  patron  or  presentee.  It  cannot,  it  ought  not  to 
produce  any  profit.  It  is  not  vested  in  guardian  in  socage,  nor  is 
he  accountable  for  any  presentation  made  during  the  infancy  of  his 
ward.  It  is  held  in  Hobart,  104  (d),  that  an  advowson  will  not  pass 
by  the  words  '  commodities,  emoluments,  profits,  and  advantages.' 
In  qiLare  impedit,  the  patron  could  at  common  law  recover  no 
damages.  In  writ  of  right  of  advowson,  he  must  lay  the  esplees  in 
the  parson.  Simony,  as  such,  was  unknown  to  the  common  law ; 
though  I  agree  with  my  brother  Glyn  that  corrupt  presentation  was 
(known) :  Burnet's  Past.  Care,  22.  But,  what  is  or  is  not  simony  now 
depends  on  the  statute  of  the  31  Eliz.  c.  6,  which  did  not  adopt  all  the 
wild  notions  of  the  canon  law ;  but  has  defined  it  to  be  a  corrupt 

(1)  2  Sir  W.  Bl.  1052.  Cane). 

(2)  Dom.  Proc.  1730;  2  Str.  879;  (3)  In  the  case  of  John  London  v. 
3  Br.  P.  0.  556,  or  1  Br.  P.  0.  The  Chapter  of  the  Collegiate  Church  of 
(Toml.  ed.)  114;   3  P.  Wms.  401  (in  the  Blemd  Virgin  Mary  of  Southwell. 
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QoLDHAM     agreement  to  present.     In  Coke's  Entries,  516,  it  is  expressed 
Edwards,    simoniac^  et  com^ipfe ;  but  the  latter  is  the  legal  and  effective  word.'* 
Simony,  therefore,  is  not  to  be  inferred  from  the  plea,  when  the 
contract  is  not  expressly  alleged  to  have  been  made  corruptly. 

(Cresswell,  J. :  Would  not  usury  be  inferred  without  the  word 
"  corrupt,"  where  the  plea  disclosed  a  contract  for  10  per  cent, 
interest  ?) 

[  •iie  ]       Bebington  v.  Wood  (i)  is  an  ♦authority  to  show  that  simony  is  not 
to  be  intended  where  it  is  not  specially  pleaded  and  averred. 

(Cbbsswell,  J. :  What  you  have  to  show  here,  is,  that  the  state* 
ments  in  the  seventh  plea  are  consistent  with  the  absence  of 
simony.) 

Taking  the  5th  and  8th  sections  of  the  statute  together,  all  con- 
cerned are  parties  to  the  corrupt  contract.  In  Bacon's  Abridgment, 
Simony  (F),  a  distinction  is  taken  between  one  who  is  simonuKus 
and  one  who  is  simoniaci  promotus :  "  The  person  promoted  in 
pursuance  of  a  corrupt  contract  is  at  some  times  simoniacm,  at 
other  times  simoniace  pi'omotus.  In  the  former  case,  wherein  he  is 
a  party  or  a  privy  to  the  contract,  he  is  liable  to  suffer  more :  but, 
in  the  latter,  although  he  be  quite  a  stranger  thereto,  he  is  to  a 
certain  degree  involved  in  the  consequences  of  the  contract.  The 
design  is,  that,  if  a  sense  of  what  becomes  himself,  and  of  the  duty 
he  owes  to  the  public,  will  not  restrain  a  patron  from  being  guilty 
of  simony,  a  regard  for  the  person  whom  he  means  to  serve  may 
do  it."  "  Neither  a  sinioniacus  nor  a  simoniace  promotus  can  sue  for 
tithes,  the  right  thereto  being  taken  away  by  the  corrupt  contract." 
Again,  (I),  it  is  said :  ''  The  possession  of  a  benefice  to  which  an 
incumbent  has  been  simoniacally  promoted,  may  be  recovered  by 
an  assize  of  dan'ein  presentmentf  or  by  an  action  of  qtuire  impediU" 
Are  there  any  averments  in  this  plea  to  make  up  for  the  want  of 
an  allegation  of  corruption  ?  If  two  beneficed  clergymen  agree  to 
exchange  their  livings  in  their  then  state  and  condition,  if  it  appear 
that  the  contract  is  beneficial  to  one  only,  it  may  be  that  it  is 
simoniacal.  But  that  is  not  this  case.  Here,  the  dilapidations 
must  be  assumed  to  have  been  nil,  or  equal  in  value. 

(Gbesswbll,  J. :  Suppose  the  agreement  had  been  ttiat  50U  should 

(1)  Sir  W.  Jones,  220. 
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be  paid  for  dilapidations  on  the  one  side,  could  the  other  side  say  Goldham 
that  the  real  amount  of  the  dilapidations  was  800Z.,  and  therefore  edwards. 
that  the  contract  was  ^corrupt,  without  pleading  that  it  was  so?)  [  *447  1 

It  is  submitted  not.  The  jury  have  found  that  what  was  done  here 
was  done  with  the  consent  of  the  respective  patrons  and  diocesans, 
and  there  is  nothing  on  the  face  of  the  plea  which  necessarily  shows 
corruption.  In  Downes  v.  Craig  (i),  Parke,  B.,  in  the  course  of  the 
argument,  says  :  **  The  plea  avers  that  there  was  an  agreement  to 
exchange  their  respective  livings  in  their  then  state  and  condition, 
and  then  it  is  found  that  there  was  no  specific  agreement  entered 
into  upon  the  subject  of  dilapidations,  but,  from  the  conduct  of  the 
parties  at  the  time  of  and  for  some  months  after  the  exchange  was 
agreed  and  acted  upon,  it  is  plain  that  neither  party  then  contem- 
plated any  claim  for  dilapidations.  That  might  be  because  they  did 
not  know  the  extent  of  the  dilapidations,  and  they  might  conceive 
that  the  amount  in  each  was  equal."  Best,  Ch.  J.,  in  delivering  his 
opinion  in  the  House  of  Lords  in  the  case  of  Fletcher  v.  Lord 
Sondes (2),  speaking  of  exchange,  says:  "In  exchanges,  each  party 
proposes  to  himself  some  benefit;  the  one  expects  to  get  more 
profit,  the  other  a  more  healthy,  or  agreeable,  or  advantageous 
residence.  Yet  exchanges  are  expressly  allowed  by  the  statute  of 
Elizabeth,  because  exchanges,  though  productive  of  temporal  advan- 
tages to  one  or  both  parties,  are  not  the  vile  corrupt  contracts 
which  were  intended  to  be  prohibited  by  the  Legislature."  It 
clearly  is  not  every  **  benefit "  that  can  bring  a  party  within  the 
prohibition  of  the  statute. 

(Growder,  J. :  The  argument  on  the  other  side  will  be,  that  this 
is  a  contract  for  a  positive  pecuniary  benefit  to  the  one  side  or  the 
other.) 

There  clearly  would  be  no  benefit,  if  there  were  no  dilapidations  to 

the  buildings  belonging  to  either  living.     Suppose  the  jury  here 

had  found  that  there  was  a  difference  of  one  shilling  between  the 

value  of  the  dilapidations  of  the  respective  buildings,  would  they 

have  been  *warranted  in  finding  the  bargain  corrupt  ?    Must  there       [  ^HS  J 

not,  to  w^arrant  such  a  conclusion,  be  some  substantial  difference? 

(Williams,  J. :  The  presence  or  absence  of  corruption  must 
depend  upon  the  mind  of  the  parties.) 

(1)  60  E.  B.  706  (9  M.  &  W.  166).  (2)  30  K.  E.  32  (3  Bing.  683). 

R.R. — ^VOL.  C.  50 


786  i865.    C.  P.    16  C.  B.  448—449.  [B-ft. 

GoLDHAM     The  Court  will  not  assame  the  state  of  mind  which  makes  the  contract 

EowABDs.     corrupt. 

2.  If  the  Court  must  necessarily  infer  simony  from  the  facts 
stated  in  the  plea,  the  plaintiff  cannot  sue,  inasmuch  as  he  was  a 
party  to  the  simoniacal  contract,  and  so  became  the  defendant's 
successor  under  an  illegal  contract.  The  plea  shows  that  the  plain- 
tiff only  became  successor  under  the  illegal  contract ;  and  that  it 
was  made  with  the  consent  of  the  patron,  and  consequently  the 
living  was  void  by  the  12  Anne,  stat.  2,  c.  12,  s.  2,  which,  reciting 
that  "  whereas  some  of  the  clergy  have  procured  preferments  for 
themselves  by  buying  ecclesiastical  livings,  and  others  have  been 
thereby  discouraged,"  enacts,  that,  **  if  any  person  shall  or  do,  for 
any  sum  of  money,  reward,  gift,  profit,  or  advantage,  directly  or 
indirectly,  or  for  or  by  reason  of  any  promise,  agreement,  grant, 
bond,  covenant,  or  other  assurance,  of  or  for  any  sum  of  money, 
reward,  gift,  profit,  or  benefit  whatsoever,  directly  or  indirectly,  in 
his  own  name,  or  in  the  name  of  any  person  or  persons,  take, 
procure,  or  accept  the  next  avoidance  of  or  presentation  to  any 
benefice  with  cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical, 
and  sball  be  presented  or  collated  thereupon,  that  then  every  such 
presentation  or  collation,  and  every  admission,  institution,  investi- 
ture, and  induction  upon  the  same,  shall  be  utterly  void,  frustrate, 
and  of  no  effect  in  law,  and  such  agreement  shall  be  deemed  and 
taken  to  be  a  simoniacal  contract ;  and  that  it  shall  and  may  be 
lawful  to  and  for  the  Queen's  Majesty,  her  heirs  and  successors,  to 
present  or  collate  unto,  or  give  or  bestow  every  such  benefice, 
dignity,  prebend,  and  living  ecclesiastical  for  that  one  time  or  turn 
[  *449  ]  only ;  and  the  person  so  corruptly  *taking,  procuring,  or  accepting 
any  such  benefice,  dignity,  prebend,  or  living,  shall  thereupon  and 
from  thenceforth  be  adjudged  a  disabled  person  in  law  to  have  and 
enjoy  the  same  benefice,  dignity,  prebend,  or  living  ecclesiastical, 
and  shall  also  be  subject  to  any  punishment,  pain,  or  penalty 
limited,  prescribed,  or  inflicted  by  the  laws  ecclesiastical,  in  like 
manner  as  if  such  corrupt  agreement  had  been  made  after  such 
benefice,  dignity,  prebend,  or  living  ecclesiastical  had  become 
vacant,  any  law  or  statute  to  the  contrary  in  any  wise  notwith- 
standing." 

(Cresswell,  J. :  That  only  applies  where  the  patron  is  concerned 
in  the  illegal  contract.  That  explains  why  the  next  turn  is  given 
to  the  Queen.) 


VOL.  c]  1855,    C.  P.     16  C.  B.  449—450.  .    787 

Here,  the  plea  sbows  that  the  patron  was  a  cousenting  party  to  the     Goldham 
illegal  bargain,  if  illegal  it  were.  Edwards. 

Montague  Chambers  and  Hawkins,  in  support  of  the  rule : 

The  benefit  gained  by  the  outgoing  rector,  was,  that  he  was  not 
to  be  called  upon  to  pay  for  dilapidations.  There  was  no  engage- 
ment on  his  part  that  he  would  not  call  for  them  from  the  plaintiff. 
It  clearly  was  a  corrupt  agreement  within  the  81  Eliz.  c.  6,  s.  8.  It 
was  not  necessary  that  the  word  "corruptly"  should  be  found  in 
the  plea :  it  is  enough  if  it  discloses  facts  from  which  the  Court 
can  with  reasonable  certainty  collect  that  there  was  corruption, — 
especially  where  the  parly  himself  is  stating  the  agreement  he  has 
made.^  If  so,  no  answer  is  given  to  the  plaintiff's  claim,  unless  it  is 
shown  that  he  has  not  such  a  possession  of  the  living  as  to  entitle  him 
to  sue  for  these  dilapidations.  The  statute  of  Anne  only  applies  to  a 
case  where  the  party  presented  is  the  party  guilty  of  the  illegal  act. 
One  of  the  consequences,  is,  that  the  patron  loses  the  turn,  and 
the  Queen  gets  it.  Here,  the  Bishop  and  patron  sanction  the 
exchange  of  the  two  livings,  but  not  the  terms  of  it.  If  it  were 
necessary,  the  case  of  Doicms  v.  Craig  (I)  *is  a  conclusive  autho-  [  *450  ] 
rity  to  show  that  such  a  bargain  as  this  is  void.  It  is  said  that  the 
repairs  here  might  have  been  of  about  equal  value  on  the  one  side 
and  on  the  other.  That  is  extremely  unlikely,  especially  as  the 
one  preferment  is  a  school,  in  respect  of  which  there  could  be  no 
dilapidations  chargeable  on  the  incumbent. 

(Cresswell,  J. :  There  must  have  been  a  benefice  and  a  living, 
otherwise  there  would  have  been  no  **  respective  patrons  and 
diocesans.'*) 

The  plea  does  not  allege  mutual  dilapidations. 

Ctu\  adv,  vhIL 

Jervis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  (2)  : 

This  case  stood  over  for  consideration ;  and,  my  learned  brothers 
and  myself  having  looked  into  the  authorities,  I  proceed  to  state 
the  result  of  our  deliberation. 

It  was  an  action  by  one  clergyman  against  another  to  recover 
the  amount  of  dilapidations  to  the  rectory  of  Caldecot  and  the 
vicarage  of  Newnham,  of  which  the  defendant  had  been  rector 
and  vicar  respectively.     The  defendant  pleaded  various  pleas,  and 

(1)  60  R  E.  706  (9  M.  &  W.  166).  ment  were,  Jervis,  Ch.  J.,  OressweU,  J., 

(2)  The  Judges  present  at  the  argu-     WiUiams,  J.  and  Orowder,  J. 

50—2 
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GoLDHAM  amongst  them  one, — the  seventh, — to  the  following  effect:  that, 
Edwards,  whilst  the  defendant  was  rector  of  Caldecot  and  vicar  of  New^nham, 
as  in  the  declaration  mentioned,  the  plaintiff  was  chaplain  of  the 
Central  London  District  School ;  and  that  the  plaintiff  and  defen* 
dant  thereupon,  with  the  consent  of  their  respective  patrons  and 
diocesans,  agreed  to  exchange  their  respective  livings  in  their  then 
state  and  condition,  and  that  the  plaintiff  should  not  call  upon  the 
defendant  to  pay  for  the  repairs  in  the  declaration  mentioned,  or 
[  ♦isi  ]  for  any  or  either  of  them ;  and  that  the  *exchange  was  afterwards, 
in  pursuance  of  the  said  agreement,  carried  into  effect,  and  the 
plaintiff  thus,  and  not  otherwise,  became  successor  of  the  defen- 
dant in  the  said  rectory  and  vicarage.  At  the  trial  before  my 
brother  Maule  at  the  last  Spring  Assizes  at  Hertford,  a  verdict  was 
found  for  the  defendant  upon  the  issue  joined  on  the  replication  to 
that  plea,  which  traversed  the  agreement  therein  alleged;  and  a 
motion  was  made  in  the  last  Term  to  enter  judgment  for  the  plaintiff 
non  obstante  veredicto  on  that  issue.  The  ground  of  the  application 
was,  that  the  plea  disclosed  a  contract  that  was  simoniacal  and  void, 
and  consequently  afforded  no  defence  to  the  action. 

In  the  view  which  we  take  of  this  case,  it  is  not  necessary  to 
determine  whether  the  alleged  agreement  amounts  to  a  simoniacal 
contract.  The  objection  was  founded  upon  the  Sfch  section  of  the 
statute  31  Eliz.  c.  6,  explained  by  the  12  Anne,  stat.  2,  c.  12,  s.  2, 
by  which  certain  penalties  are  imposed  on  persons  guilty  of  cor- 
ruptly bargaining  for  the  resignation  or  exchange  of  benefices. 
The  8th  section  of  the  81  Eliz.  c.  6,  enacts,  that,  ''if  any  incum- 
bent of  any  benefice  with  cure  of  souls  do  or  shall  corruptly  resign 
or  exchange  the  same,  or  corruptly  take  for  or  in  respect  of  the 
resigning  or  exchanging  of  the  same,  directly  or  indirectly,  any 
pension,  sum  of  money,  or  benefit  whatsoever,  that  then,  as  well 
the  giver  as  the  taker  of  any  such  pension,  sum  of  money,  or  other 
benefit,  corruptly,  shall  lose  double  the  value  of  the  sum  so  given, 
taken,  or  had."  We  deem  it  to  be  unnecessary  to  consider  whether 
the  transaction  which  took  place  here  did  or  did  not  amount  to  a 
simoniacal  contract,  because,  on  this  motion  for  judgment  non 
obstante  veredicto^  unless  the  statement  in  the  plea  necessarily  leads  to 
the  conclusion  that  the  contract  was  simoniacal,  and  therefore  void, 
[  'jsa  ]  — or,  in  other  words,  if  any  state  of  circumstances  *may  be  assumed 
to  exist,  consistently  with  the  allegations  in  the  plea,  in  which  the 
contract  would  be  free  from  the  tamt  of  simony, — we  must  hold 
the  contract  to  be  valid,  and  the  objection  cannot  prevail.     The 
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matter  was  extremely  well  put  by  Mr.  T.  Chambers ;  though  we  Goldham 
cannot  concur  with  him  in  thinking  that  tlie  word  "  coirnptc  "  ouglit  Edwards. 
necessarily  to  be  found  in  the  plea,  to  found  the  objection  on  the 
score  of  simony ;  for,  we  think,  that,  if  it  necessarily  appears  from 
the  surrounding  circumstances  that  the  agreement  was  corrupt,  the 
case  is  within  the  statute.  But  we  do  agree  with  him,  that,  if  we 
can  conceive  any  state  of  circumstances  which  might  exist  con- 
sistently with  this  plea,  to  show  that  the  contract  between  the 
parties  was  not  simoniacal,  this  rule  must  be  discharged.  Now,  it 
is  perfectly  consistent  with  this  plea  that  many  such  circumstances 
might  have  existed.  The  substance  of  the  plea  is,  that,  on  the 
exchange  of  their  respective  livings,  it  was  agreed  between  the 
parties  that  the  plaintiff  should  not  call  upon  the  defendant  to  pay 
for  the  dilapidations.  The  plea  is  not  put  forward  for  the  purpose 
of  showing  the  whole  of  the  transaction  between  the  parties,  or  to 
show  that  the  contract  was  one  which  could  not  be  enforced  in  a 
court  of  law,  but  simply  for  the  purpose  of  excusing  the  defendant 
from  the  charge  made  against  him  by  the  plaintiff  in  his  declaration. 
Where  the  party  is  charged  in  the  declaration  with  a  liability, 
founded  upon  the  custom  of  the  realm,  to  pay  for  dilapidations,  it 
is  enough  for  the  defendant  to  say  that  there  was  a  subsisting  valid 
contract  under  which  the  plaintiff  agreed  to  discharge  him  from 
liability  in  respect  of  those  dilapidations.  It  is  quite  possible  that 
there  might  have  been  a  valid  contract  between  the  parties  to  that 
effect.  For  instance,  the  dilapidations  of  the  premises  belonging 
to  the  plaintiff's  benefice  may  have  been  equivalent,  or  about  equal, 
in  amount  to  those  of  the  buildings  belonging  *to  the  exchanged  [  ^^^^  1 
benefice,  and  therefore  the  parties  may  not  have  thought  it  worth 
while  to  go  through  the  unnecessary  form  of  the  valuation  and 
payment  of  the  amount  from  the  one  to  the  other,  when  each 
would  have  to  pay  or  expend  substantially  the  same  sum.  Again, 
it  may  happen, — even  admitting  the  defendant's  liability  to  dilapida- 
tions, which  to  a  certain  extent  the  plea  does  admit, — that  the 
dilapidations  on  either  side  were  so  insignificant  in  amount  as  to 
make  it  not  worth  the  expense  of  employing  surveyors  to  value 
them;  and  so,  upon  the  exchange  of  the  livings,  the  respective 
incumbents  consent  to  forbear  all  demand  upon  each  other  in 
respect  thereof.  Either  of  these  states  of  circumstances  is  perfectly 
consistent  with  a  legal  and  honest  state  of  things.  Why  should 
the  parties  be  compelled  to  call  in  surveyors,  when  upon  their  own 
inspection  they  find  the  dilapidations  very  trifling,  or  so  nearly 
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QoLDHAii  equal  that  they  may  fairly  agree  to  net  them  off  against  each  other, 
EDWARD9.  A"^  make  no  claim  on  either  side?  I  think  that  would  be  a 
perfectly  good  contract.  No  benefit  is  improperly  derived  from  the 
exchange  of  the  benefices  on  one  side  or  the  other.  The  contract, 
therefore,  being,  as  we  think  it  is,  consistently  with  the  seventh 
plea,  a  perfectly  legal  and  valid  contract,  we  think  the  rule  for 
entering  judgment  non  obstante  veredicto  thereon  must  be  discharged. 

____^^___  Rule  discharged. 

^^-^'  COOPER  V.  PEGG. 

May  23. 
(16  C.  B.  454—458.) 

[Costs  of  arbitration.    Obsolete.] 


1856.         SWEET  AND   Others  v.  BENNING  and   LOVELL(l). 

•         (10  C.  B.  459—491 ;  S.  C.  24  L.  J.  C.  P.  1 75 ;    1  Jur.  N.  S.  543 ;    3  W.  R.  519 ; 

[  459  ]  25  L.  T.  0.  S.  180.) 

The  plaintiffs  were  the  propiietors  of  a  weekly  paper  called  "The 
Jurist/'  which  consisted  principally  of  reports  of  decisions  in  the  various 
superior  courts  of  law  and  equity,  supplied  by  barristers  employed  by 
the  plaintiffs  for  that  purpose  under  a  verbal  arrangement  to  the  effect  that 
they  should  furnish  reports  of  such  cases  as  they  thought  desirable  for 
publication  in  "The  Juiist,"  upon  the  terms  of  being  paid  a  given  price 
per  sheet, — ^the  reporters  making  no  express  reservation  of  a  right  .to 
publish  the  cases  themselves,  and  there  being  no  express  stipulation  that 
the  copyright  should  belong  to  the  plaintiffs, — nothing,  in  fact,  being  said 
upon  the  subject.  Attached  to  each  report  was  a  head-note  consisting  of  a 
short  or  compendious  statement  of  the  decision  in  each  case. 

The  defendants,  who  were  the  publisher  and  the  proprietor  of  a  work 
called  •*  The  Monthly  Digest," — a  work  published  at  the  beginning  of  each 
month,  and  consisting  of  the  side  or  marginal  notes  of  all  the  i*eportd 
published  during  the  preceding  month,  including  those  published  in  "  The 
Jurist,**  analytically  ananged  under  the  appropriate  heads  or  titles, — copied 
therein  certain  of  the  head-notes  of  the  reports  in  "The  Jurist,"  as  well 
as  the  marginal  or  side-notes  of  the  other  i*eports ;  the  number  of  head- 
notes  taken  from  *'  The  Jurist "  amounting  to  about  one-twentieth  of  the 
whole  of  each  monthly  number  of  the  "  Digest"  : 

Held, — upon  a  special  case  on  which  the  Court  were  to  be  at  liberty  to 
draw  such  inferences  from  the  facts  stated  that  a  jury  would  be  warranted 
in  di-awiug, — first,  that  the  plaintiffs  had  copyright  in  the  reports  so 
furnished  to  "The  Jurist," — secondly  (Maule,  J.,  diasentiente),  that  the 
defendants  were  guilty  of  piracy. 

This  was  an  action  for  piracy.  The  declaration  stated,  that  the 
plaintiffs  were  the  proprietors  of  a  periodical  work  called  "  The 
Jurist,"  and  of  the  copyright  therein,  and  of  and  in  all  the  articles 
and  reports  therein,  of  which  periodical  work  an  entry  had  before 

(1)  Cited  in  several  cases  and  Laivrence  and  BuUen  v.  Aflalo  [1904] 
followed  by  the  House  of  Lords  in      A.  C.  17,  73  L.  J.  Ch.  85.— J.  Q.  P. 
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this  suit  been  by  the  plaintiffs  duly  made  in  the  registry  book  of       Sweet 
the  Stationers'  Company,  as  required  by  the  statute  in  that  behalf:     bennino. 
Yet  that  the  defendants,  wrongfully,  and  without  the  consent  in 
writing  of  the  plaintiffs,  or  either  of  them,  printed  for  sale,  and 
sold,  in  a  periodical  work  called  "  The  Monthly  Digest,"  divers  por 
tions  of  the  said  reports  contained  in  the  plaintiffs'  said  periodical, 
and  in  which  the  plaintiffs  had  such  copyright  as  aforesaid,  and 
thereby  pirated  the  said  reports,  and  injured  the  plaintiffs  in  their 
said  copyright,  and  diminished  their  profits  of  and  in  the  same : 
And  the  plaintiffs  claimed  500Z. 

The  defendants  pleaded, — first.  Not  guilty;  secondly,  that  the 
supposed  offences  and  alleged  causes  of  action  did  not,  nor  did  any 
of  them,  accrue  within  twelve  calendar  months  before  the  commence- 
ment of  this  suit ;  *thirdly,  that  the  copyright  of  and  in  the  said  [  *460  ] 
reports  contained  in  the  plaintiffs'  said  periodical  and  periodical 
book  called  "  The  Jurist,"  or  of  and  in  any  or  either  of  the  said 
reports,  was  not,  nor  was  any  part  thereof,  the  property  of  the 
plaintiffs,  as  alleged. 

The  following  notice  of  objections  was  delivered  with  the 
defendants'  pleas  : 

''  Take  notice  that  the  defendants  mean  to  rely,  on  the  trial  of  this 
action,  upon  the  following  objections,  viz. 

''  1.  That  they  have  not  committed  the  wrongful  act  as  alleged  in 
the  declaration : 

"  2.  That  any  act  they  have  done,  or  may  have  done,  was  no 
piracy  of  the  said  book  and  periodical  called  *  The  Jurist,'  or  of 
any  of  the  articles  or  reports  therein,  or  of  any  part  thereof : 

"8.  That  the  book  and  periodical  work  called  *  The  Monthly 
Digest,'  was  not,  nor  was  any  number  or  part  thereof,  a  piracy  of 
the  said  work  and  periodical  called  '  The  Jurist,'  or  of  any  part  or 
parts  or  portions  thereof : 

"  4.  That  the  said  supposed  offences  and  causes  of  action  alleged 
in  the  declaration  did  not,  nor  did  any  of  them,  accrue  within  twelve 
calendar  months  before  the  commencement  of  this  suit : 

"  5.  That  the  said  reports  of  which  a  piracy  is  alleged  by  the 
plaintiffs,  were  articles  and  portions  of  the  said  periodical  book  and 
periodical  called  *  The  Jurist,'  and  were  composed  for  publication 
in  and  as  part  of  the  said  periodical,  by  persons  employed  for  such 
purpose  by  the  plaintiffs  as  publishers  and  proprietors  of  the  said 
periodical ;  but  that  such  reports  were  not,  nor  were  any  or  either 
of  them,  so  composed  under  such  employment,  on  the  terms  that 
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Sweet  the  copyright  therein  should  belong  to  the  plaintiffs,  being  such 
Benkino.  proprietors  and  publishers ;  and  such  reports  were  not,  nor  were 
any  or  either  of  them,  paid  for  by  such  plaintiffs,  being  such 
[  '461  ]  publishers  *and  proprietors  ;  and,  consequently,  according  to  the 
statute  5  &  6  Vict.  c.  45,  the  copyright  in  the  said  reports,  or  any  or 
either  of  them,  was  not,  nor  was  any  part  thereof,  the  property  of 
the  said  plaintiffs,  but  the  same  was  the  property  respectively  of 
such  person  or  persons  who  under  such  employment  so  composed 
as  aforesaid  all  or  any  of  such  reports : 

"  6.  That,  although  the  defendants  admit  that  the  plaintiffs  were 
the  proprietors  of  the  said  periodical  book  and  periodical  called 
'  The  Jurist,'  yet  they  the  defendants  say  that  the  copyright  in  the 
said  reports,  or  any  or  either  of  them,  composed  for  publication  in 
and  as  part  of  the  said  periodical,  has  not,  nor  has  any  part  thereof, 
become,  pursuant  to  the  statute,  the  property  of  the  plaintiffs,  being 
proprietors  and  publishers  of  such  periodical : 

''  7.  That  the  defendants  say  that  the  title  of  the  said  periodical 
book  and  periodical  is,  '  The  Jurist ; '  that  the  said  periodical  was 
first  published  on  the  fourteenth  day  of  January,  1887,  at  No.  3, 
Chancery  Lane,  in  the  city  of  London;  that  the  names  of  the 
persons  who  respectively  composed  the  said  reports  for  publication 
in  and  as  part  of  the  said  periodical  as  aforesaid,  are,  Tenison 
Edwards,  Francis  Fisher,  Edward  Eben  Kay,  Matthew  Baillie 
Begbie,  William  Baliol  Brett,  Henry  Macnamara,  George  Francis, 
William  Paterson,  William  Mills,  William  Mawdesley  Best,  George 
Young  Robson,  Charles  Marett,  and  George  James  Philip  Smith, 
Esqs.,  and  James  Parker  Deane,  Doctor  of  Civil  Law ;  that  such 
persons  were  the  authors  of  such  reports  so  respectively  composed 
by  them,  and  were  respectively  the  proprietors  of  the  copyright 
therein,  pursuant  to  the  statute : 

*'  8.  That  each  of  the  said  persons  so  named  as  aforesaid,  who  so 
[  •462  ]      composed  as  aforesaid  any  one  or  more  of  *the  said  reports,  was 
the  author  of  the  same,  and  the  proprietor  of  the  copyright  therein, 
pursuant  to  the  statute : 

"  9.  That,  under  the  above  circumstances,  there  being  no  such 
terms  of  prior  agreement,  and  no  such  payment  on  the  part  of  the 
plaintiffs,  as  required  by  the  statute,  the  copyright  in  the  said 
reports,  or  any  or  either  of  them,  so  published  in  the  said  periodical 
as  aforesaid,  cannot,  nor  can  any  part  thereof,  have  become  or  have 
been  the  property  of  the  plaintiffs,  as  alleged  by  them. 

"Dated  this  80th  of  May,  1858." 
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Issue  having  been  joined,  the  cause  came  on  for  trial  before 
Cresswell,  J.,  at  the  first  sitting  in  Michaelmas  Term,  1853,  when  a 
verdict  was  taken  for  the  plaintiffs,  damages  408.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case : 

The  plaintiffs  are  law-publishers  and  booksellers,  and  are  and 
have  been  from  the  time  of  its  first  publication  proprietors  and 
publishers  of  the  weekly  periodical  called  "  The  Jurist,'*  which  has 
been  published  every  week  ever  since  the  14th  of  January,  1887, 
the  date  of  its  first  publication. 

On  the  SOth  of  March,  1853,  the  plaintiffs  caused  the  following 
entry  to  be  made  at  Stationers'  Hall,  which  entry  was  proved  at  the 
trial : 

"Entered,  30th  March,   1853. 
"Form  of  requiring  entry  of  proprietorship. 

"We,  Henry  Sweet,  of  No.  1,  Chancery  Lane,  in  the  city  of 
London,  and  Valentine  Stevens,  Richard  Stevens,  and  George  Smith 
Norton,  of  Bell  Yard,  Lincoln's  Inn,  in  the  county  of  Middlesex,  do 
hereby  certify  that  we  are  the  proprietors  of  the  copyright  of  a 
weekly  periodical  work  intituled  *  The  Jurist ; '  and  we  hereby 
require  you  to  make  entry  in  the  register  book  of  the  Stationers* 
Company  of  our  proprietorship  of  *such  copyright,  according  to  the 
particulars  underwritten : 


Sweet 

V, 

Benning. 


[  ♦463  ] 


Title  of 
Book. 

Name  of 

Publisher,  and 

Place  of 

Publioation. 

Name  and  Place  of  Abode  of  the 
Proprietor  of  the  Copyright. 

Date  of  first 
Publication. 

'The 
Jurist.' 

Heniy  Sweef, 
No.  3,  Chancery 

Lane,  in  the 
city  of  London. 

Henry  Sweet,  of  No.  3, 
Chancery     Lane,     in     the 
city  of  I/ondon,  Viilentine 
Stevens,   Kichard    Stevens, 
and  George  Smith  Norton, 
26,    Bell    Yard,    Lincoln's 
Inn,     in     the    county    of 
Middlesex. 

Vol.  1,  No.  1,  14th 

January,  1837. 
Date  of  publication 
of  number  first  pub- 
lished after  the  pass 
ing  of  the  Act  5  &  6 

Vict.  c.  45. 
Vol.  6,  No.  28«,  2nd 

July,  1842. 

"  Dated  this  14th  day  of  February,  1858. 

(Signed)         "  Henry  Sweet. 

"  Valentine   Stevens. 
"Witness,  "Richard  Stevens. 

"P.  NicoL."  "G.  S.  Norton." 


The  Court  was  to  be  at  liberty  to  refer  to  all  or  any  of  the 
numbers  or  volumes  of  "  The  Jurist,"  and  "  The  Monthly  Digest  " 
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«WEET       hereinafter  mentioned,  and  to  all  the  books  and  reports  cited  in  the 

Bexnino.     numl)er8  of  the  said  "  Monthly  Digest,"  and  herein  complained  of, 

and  all  other  law  reports  and  digests,  for  any  purpose  necessary  to 

the  decision  of  the  case,  and  to  draw  all  such  inferences  of  fact  as  a 

jury  would  be  authorised  to  draw. 

The  reports  of  decided  cases  in  '*  The  Jurist "  are,  and  always 
have  been,  supplied  by  gentlemen  of  the  Bar,  whose  names  appear 
at  the  top  of  those  reports  respectively.  These  gentlemen  have 
been  and  are  employed  by  the  plaintiffs  for  the  purpose ;  and  they 
compose  and  furnish  with  and  as  part  of  their  report  a  side  or  head- 
note  or  compendious  statement  of  the  decision  in  each  case.  In 
[  •464  ]  «  The  Jurist,"  the  said  note  appears  at  the  head  *of  each  report. 
The  arrangement  between  the  plaintiffs  and  these  gentlemen  was 
verbal,  and  to  the  effect  that  the  reporters  should  furnish  the 
plaintiffs  with  reports  of  such  cases  as  they  thought  desirable  for 
publication  in  "  The  Jurist,"  upon  the  terms  of  being  paid  so  mueh 
per  printed  sheet.  There  was  no  reservation  by  them  of  any  right 
to  publish  the  cases  themselves,  or  of  any  copyright  in  such  cases ; 
nor  was  it  expressed  between  the  parties  that  the  copyright  should 
belong  to  the  plaintiffs.  In  fact,  nothing  passed  between  the  parties 
on  the  subject. 

The  reports,  however,  have  always  been  made  exclusively  for 
"  The  Jurist,"  under  the  employment  before  mentioned,  and  have 
always  been  inserted  without  alteration. 

All  the  cases  the  piracy  of  which  is  complained  of  were  duly  paid 
for,  according  to  the  terms  of  the  employment. 

The  plaintiffs  are  the  proprietors  of  "  Harrison's  Digest "  ;  and 
they  publish  annually  a  Digest  as  a  supplement  to  that  work. 

The  plaintiffs  Stevens  and  Norton  are  the  proprietors  and  pub- 
lishers of  "  Jeremy's  Digest." 

These  Digests  and  other  Digests  of  a  similar  nature,  are  compiled 
from  the  head  or  side-notes  of  the  reports  published  during  the 
year  (i).  No  leave  is  asked  for  such  publication,  or  considered 
necessary, — the  plaintiffs  respectively,  or  some  of  them,  being 
entitled  to  the  copyright  of  the  greater  portion  of  the  reports 
referred  to  in  such  Digests. 

The  defendants  are  the  proprietors  of  a  periodical  called  '*  The 
Monthly  Digest," — five  numbers  of  which  accompanied  the  case, 
and  were  the  numbers  given  in  evidence  at  the  trial  of  this  action. 

(1)  This  statement  is  inaccurate  so  of  "Jeremy's  Digest"  which  have 
far  at  least  as  regards  those  volumes      been  edited  by  Mr.  William  Tidd  Pratt. 
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In  the  compilation  of  sach  Digest,  the  defendants  had  recourse       Swebt 
to  *variou8  publications  then  extant,  including  "  The  Jurist,'*  in     benning. 
which  the  cases  were  reported,  and  in  some  instances  to  notes  of      [  *465  ] 
the  defendant  Lovell  taken  in  Court  when  the  cases  in  those 
instances  were  argued.    In  all  the  cases  in  which  reference  is  solely 
or  first  made  to  '*  The  Jurist,"  the  side-notes  are  copied  from  "  The 
Jurist." 

The  number  of  cases  purporting  to  be  digested  by  the  defendants 
in  the  five  numbers  given  in  evidence,  range  from  three  hundred  to 
four  hundred  in  each  number ;  and  the  number  of  such  cases  in 
which  the  side-notes  have  been  copied  from  "  The  Jurist "  are  as 
follows :  Number  1,  eleven  cases ;  number  2,  thirteen  cases  ; 
number  3,  twenty-six  cases ;  number  4,  twelve  cases ;  number  5, 
thirteen  cases. 

The  questions  for  the  opinion  of  the  Court,  are, — 

First,  whether  the  copyright  in  the  reports  in  "  The  Jurist,"  or 
in  the  head  or  side-notes  thereof,  or  in  both,  belongs  to  the 
plaintiffs : 

Secondly,  if  so,  whether  the  publication  in  "  The  Monthly  Digest " 
of  the  said  head  or  side-notes  is  or  is  not  a  piracy  of  the  plaintiffs' 
said  copyright. 

If  the  opinion  of  the  Court  should  be  in  favour  of  the  plaintiffs 
upon  the  points  both  of  copyright  and  piracy,  the  verdict  now 
entered  for  the  plaintiffs  for  iOs.  is  to  stand,  with  the  certificate 
given  at  the  trial  to  entitle  the  plaintiffs  to  costs.  If  not,  the  verdict 
is  to  be  set  aside,  and  a  nonsuit  entered. 

Lnsh  (with  whom  was  Byles,  Serjt.),  for  the  plaintiffs : 

The  first  question  turns  upon  what  is  the  fair  inference  to  be  drawn 
from  the  statement  in  the  special  case,  as  to  the  circumstances  under 
which  the  reports  *are  furnished  to  **  The  Jurist,"  with  reference  to       [  *466  ] 
the  Copyright  Act  of  5  (fe  6  Vict.  c.  45.     *     *    The  facts  stated  in  the       [  467  ] 
special  case  show  such  a  contract  between  the  plaintiffs  and  the 
.persons  who  furnish  these  reports  for  "  The  Jurist,"  *as  to  confer      [  *^68  ] 
upon  the  former  all  the  rights  intended  to  be  conferred  upon  the 
proprietors  of  periodical  works  by  the  18tli  section.    The  statement 
in  the  case, — from  which  the  Court  are  to  draw  all  such  inferences 
of  fact  as  a  jury  would  be  authorized  to  draw, — as  to  the  arrange- 
ment under  which  the  reports  are  prepared  for  "  The  Jurist,"  is, 
that  such  arrangement  was  verbal,   and  to  the  effect  that  the 
reporters  should  furnish  the  plaintiffs  with  reports  of  such  cases  as 
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Sweet  they  (the  reporters)  thought  desirable  for  publication  in  "  The  Jurist," 
Benning.  upon  the  terms  of  being  paid  a  certain  price  per  sheet, — there  l>eing 
no  express  agreement  that  the  copyright  should  be  the  plaintiffs', 
nor  any  express  reservation  of  copyright  in  the  reporters  themselves. 
It  would  be  absurd  to  suppose  that  the  plaintiffs  would  employ  and 
pay  persons  to  furnish  these  reports  for  their  work,  if  they  might 
be  copied  with  impunity  the  next  day  by  any  person  who  chose. 

(Maulb,  J. :  One  might  almost  infer,  without  the  aid  of  an  Act 
of  Parliament,  that  one  who  employs  another  to  write  an  article,  or 
to  make  anything  else  for  him,  is  the  owner  or  proprietor. 

Gresswell,  J. :  Suppose  any  gentleman  sends  a  report  or  an 
article  to  a  newspaper,  being  employed  by  the  proprietor  for  that 
purpose,  would  not  the  proprietor  have  copyright  ?) 

It  is  submitted  that  he  would. 

2.  The  next  question  is,  whether  the  use  the  defendants  have 
made  of  the  plaintiffs*  work  amounts  to  piracy.  As  to  that,  the 
admitted  facts  are  these  :  The  gentlemen  who  furnish  the  reports 
to  "  The  Jurist "  compose  and  furnish,  with  and  as  part  of  their 
reports,  a  side  or  head-note,  or  compendious  statement  of  the 
decision  in  each  case.  The  defendants,  in  compiling  their  ''  Monthly 
Digest,"  copied  these  side  or  head-notes  verbatim,  to  the  extent 
referred  to  in  the  special  case.  This,  it  is  submitted,  they  had  no 
right  to  do.  The  quantity  taken  from  the  plaintiffs'  work  makes 
[  *4t»9  ]  no  difference.  The  defendants  *had  no  right  to  take  any,  unless 
for  the  purpose  of  quotation,  or  comment,  or  criticism.  [He 
referred  to  BramweU  v.  Halcomh  (i),  CavipbeU  v.  Scott  {i),  lioworth 
V.  Wilkes  (3),  Bell  v.  Walker  (4),  Butter loorth  v.  llobinson  (5),  Sweet  v. 
Maugham  (6),  and  Saunders  v.  Smith  (7).] 

[  473  ]  Butt  (with  whom  was  P.  Burke),  contra  : 

1 .  The  5  &  6  Vict.  c.  45,  repeals  the  former  Acts  relating  to  copy- 
right, 8  Anne,  c.  19,  41  Geo.  III.  c.  107,  and  54  Geo.  Ill,  c.  156. 
The  8rd  section  absolutely  vests  in  the  author  and  his  assigns  the 
[  ^474  ]       copyright  in  every  book,  *which,  by  s.  2,  includes  **  any  volume, 
part  or  division  of  a  volume."     Without,  therefore,  the  aid  of  the 

(1)  45  R.  E.  378  (3  My.  &  Cr.  737).  (5)  5  Ves.  709. 

(2)  64  R.  E.  321  (11  Sim.  31).  (6)  11  Sim.  51. 

(3)  10  R  R.  642  (1  Camp.  94).  (7)  45  R.  R.  367  (3  My.  &  Cr.  711). 

(4)  1  Br.  C.  C.  451. 
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18th  section,  wliich  provides  for  the  case  of  periodicals,  unless  the       sweet 
plaintiffs  showed  an  assignment,  the  copyright  must  remain  in  the     benning. 
authors.     *     *     It  is  clear  there  has  been  no  compliance  with  the       [  475  ] 
provisions  of  the  18th  section,  and  therefore  the  copyright  remains 
in  the  authors.     The  fact  of  the  work  having  been  registered  by 
the  plaintiffs  clearly  makes  no  difference.     *     *     * 

(Maulb,  J. :  You  contend  that  the  author,  in  the  absence  of  an 
express  agreement  to  the  contrary,  retains  the  right  of  separate 
publication ;  so  that,  although  he  has  been  paid  for  his  labour,  he 
may  afterwards  sell  the  copyright  to  another  ?) 

Precisely  so.  Moore  did  not  lose  his  copyright  by  the  publication 
of  his  poetical  pieces  in  the  Reviews.  The  publisher  of  the  Review 
got  all  he  bargained  for,  when  he  first  gave  them  to  the  world. 

(Maule,  J. :  The  question  is,  whether  the  nature  of  the  employ-       [  ^77  ] 
ment  in  this  case  does  not  afford  ground  for  us  to  infer  that  the 
reports  were  furnished  upon  the  terms  that  the  proprietors  of 
'*  The  Jurist  *'  should  have  the  copyright.) 

The  case  finds  that  nothing  passed  between  the  parties  on  the  subject. 
It  was  for  the  plaintiffs  to  make  out  that  the  conditions  upon  which 
alone  the  copyright  could  be  theirs,  have  been  complied  with.  They 
are  not  to  have  the  copyright,  unless  the  articles  are  composed  on 
the  terms  that  the  copyright  therein  shall  belong  to  the  proprietors 
of  the  periodical. 

(Maulb,  J. :  There  are  no  negative  words.) 

The  right  is  expressly  given  to  the  author  by  s.  8 ;  and  it  is  not 
taken  away  by  s.  18,  unless  the  conditions  therein  have  been 
complied  with. 

(Growder,  J. :  Is  it  not  to  be  inferred  from  the  statement,  that 
those  conditions  have  been  complied  with  ?) 

Nothing  being  said,  the  Court  cannot  infer  that  the  employment 
imports  that  the  copyright  should  be  in  the  plaintiffs.  [He  referred 
to  The  Bishop  of  Hereford  v.  Gnffin  (l).] 

Assuming  that  the  plaintiffs  are  the  proprietors  of  the  copyright,        [  478  ] 
the  next  question  is,  whether  the  defendants  have  been  guilty  of 

(1)  80  B.  R.  49  (16  Sim.  190). 
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SwBKT  piracy.  It  is  not  denied  that  a  man  may  be  guilty  of  piracy,  though 
Beunikg.  he  take  only  a  portion  of  a  work.  The  question  is  in  truth  one  of 
fact,  whether  the  use  made  of  another  man's  work  is  fair  and 
reasonable,  or  the  reverse.  The  question  now  for  the  first  time 
arises  in  the  case  of  a  Digest,  though  works  of  that  description  have 
long  been  familiar  to  the  profession.  In  the  case  of  an  encyclopaedia, 
one  can  very  well  understand  the  appropriation  of  an  article  from 
the  work  of  another  may  amount  to  piracy.  So,  where  a  man 
unduly  avails  himself  of  the  labours  of  another  under  colour 
of  an  abridgment,  as  in  Butterwoi^th  v.  Iiobin8on(^).  In  Sweet  v. 
Mawjham  (^)  the  entire  report  was  copied.  It  was  not  suggested  in 
Saunders  v.  Smith  (3)  that  the  mere  taking  <)f  the  side  or  marginal 
notes  would  constitute  a  piracy.  In  D'Almaine  v.  Boosey  (4)  Lord 
Lyndhurst  speaks  of  Digests  and  Abridgments  as  being  something 
very  different  from  the  works  from  which  they  are  taken,  and  as 
being  an  allowable  use  of  the  productions  of  another. 

(Jervis,  Ch.  J. :  Lord  Lyndhurst  is  there  speaking  of  Viner's 
Abridgment  and  Comyns's  Digest :  but  it  is  an  abuse  of  terms  to  call 
this  thing  a  Digest.) 

In  Dodsleyw.Kinnersley  (ft),  also,  it  was  held  that  a  fair  abridgment 
is  not  piracy. 

(Maule,  J. :  Yon  cannot  justify  the  piratical  use  of  another  man's 
book,  by  merely  calling  the  result  an  abridgment  or  a  digest.) 

If  this  is  piracy,  the  reporter  who  in  reporting  this  case  inserts  the 
marginal  note  of  a  case  which  is  read  in  the  course  of  argument,  is 
equally  guilty  of  piracy. 

(Cbesswell,  J. :  That  is  a  totally  different  matter.) 

In  all  these  cases,  regard  must  be  had  to  the  general  convenience 
L  ♦ITQ  ]  of  mankind.  In  Sayre  v.  Moore  (6)  Lord  *Mansfibld  says,  **  who- 
ever has  it  in  his  intention  to  publish  a  chart,  may  take  advantage 
of  all  prior  publications."  Gary  v.  Kearsley  (7)  is  to  the  same  effect. 
In  all  these  cases,  the  question  is,  whether  a  fair  and  reasonable 
use  has  been  made  of  an  author's  work,  or  whether  it  is  a  mere 
colourable  copy :  Murray  v.  Bogue  (s).  If  there  is  any  mental 
labour,  any  literary  skill,  brought  to  bear  upon  the  new  work,  the 

(1)  5  Vos.  709.  (o)  Amb.  403. 

(2)  11  Sim.  51.  (6)  6  R.  B,  288  (1  East,  361,  «.). 

(3)  45  R.  R.  367  (3  My.  &  Cr.  711).  (7)  6  R.  R.  816  (4  Esp.  N.  P.  C.  168). 

(4)  41 B.  R.  273  (1 Y.  &  0.  288,  296).  (8)  1  Drew.  353. 
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Court  will  not  stop  to  oonaider  whether  it  is  of  the  highest  order  of       Sweet 
intellectual  skill  or  not.  Benning. 

'Lush,  ia  reply,  was  desired  to  confine  himself  to  the  second 
question  : 

If  the  defendants  have  printed  for  sale  any  portion  of  that  in 
which  the  plaintiffs  have  copyright,  they  are  guilty  of  an  infringe- 
ment of  the  statute,  which  evidently  was  intended  to  confer  upon 
authors  a  larger  amount  of  protection  than  they  enjoyed  before. 
Here  are  two  reports,  according  to  the  statement  of  the  case, — a 
long  and  a  short  one  :  if  the  defendants  may  copy  one,  why  not  the 
other  ?  and,  if  either,  why  not  both  ?  No  man  has  a  right  to  copy 
parts  of  my  book,  and  sell  them  for  his  own  profit.  Is  it  any  excuse 
that  he  varies  the  order  in  which  the  matter  is  published  ?  or  that 
he  robs  others  as  well  as  me  ?  Batter  worth  v.  Robinson  (l)  is  very 
like  this  case. 

(Jervis,  Ch.  J. :  It  certainly  is  a  very  strong  case. 

Cresswbll,  J. :  It  is  expressly  in  point.) 

There  is  not  a  case,  nor  a  dictum,  in  support  of  the  [defendant's 
argument,  except  the  dictum  of  Lord  Lyndhubst  in  D'Almaine  v. 
Boosey,  and  there  his  Lordship  was  referring  to  Viner  and  to 
Comyns,  which  are  in  no  respect  similar  to  the  defendant's  work. 

Jebvis,  Gh.  J. : 

As  at  present  advised,  but  without  pledging  ourselves  on  the 
subject,  we  are  all  inclined  to  think  that  the  plaintiffs  had  a  pro- 
perty in  the  reports  in  *question.    As  to  the  question  of  piracy,       [  •^SO  ] 
however,  we  should  like  to  have  a  little  time  to  consider  of  it. 

Cur.  culv.  vult. 
Jervis,  Ch.  J. : 

This  case  was  argued  before  us  in  the  course  of  the  present  Term, 
and  upon  one  of  the  points  the  Court  required  a  little  time  for 
deliberation.  We  now  proceed  to  deliver  our  opinions,  in  which  I 
regret  to  say  there  is  not  perfect  unanimity. 

Two  questions  were  presented  for  our  consideration, — first, 
whether  the  plaintiffs  had  a  property  in  the  copy  of  the  reports  in 
"The  Jurist,"  or  of  the  head  or  side-notes  thereof,  or  in  both, 

(1)  5  Ves.  709. 
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BwKET       within  the  5  &  6  Vict.  c.  45,  s.  18, — secondly,  asbuming  that  they 
Bennino.      ^^^>  whether  the  use  made  by  the  defendants  of  such  head  or  side- 
notes  was  such  a  piracy  as  to  give  the  plaintiffs  a  cause  of  action 
against  them. 

1.  At  the  close  of  the  argument,  we  intimated  an  opinion  that  the 
plaintiffs  had  a  copyright  within  the  meaning  of  the  18th  section, 
because  it  seemed  to  us, — and  I  believe  we  all  remain  of  the  same 
opinion, — that,  where  the  proprietors  of  a  periodical  employ  a 
gentleman  to  write  a  given  article,  or  a  series  of  articles  or  reports, 
expressly  for  the  purpose  of  publication  therein,  of  necessity  it  is 
implied  that  the  copyright  of  the  articles  so  expressly  written  for 
such  periodical,  and  paid  for  by  the  proprietors  and  publishers 
thereof,  shall  be  the  property  of  such  proprietors  and  publishers ; 
otherwise,  it  might  be  that  the  author  might  the  day  after  his 
article  has  been  published  by  the  persons  for  whom  he  contracted 
to  write  it,  re-publish  it  in  a  separate  form,  or  in  another  serial,  and 
there  would  be  no  correspondent  benefit  to  the  original  publishers 
for  the  payment  they  had  made.  For  these  reasons,  I  think,  and 
my  learned  brothers  all  concur  with  me,  that,  under  the  circum- 

[  ^481  ]  stances  ^stated  in  this  case,  there  is  an  implied  condition,  under- 
standing, or  arrangement  between  the  proprietors  of  "  The  Jurist," 
and  the  gentlemen  who  furnish  them  with  reports  or  other  articles 
for  publication  therein,  that  the  former  shall  acquire  a  copyright  in 
the  articles  so  written  for  and  published  and  paid  for  by  them. 

2.  The  question  of  piracy  is  one  of  more  diflSculty,  and  one,  as  I 
before  observed,  upon  which  we  are  not  quite  agreed.  Upon  the 
best  consideration  I  am  able  to  give  the  case,  it  appears  to  me  that 
the  facts  stated  disclose  a  case  of  piracy,  so  as  to  entitle  the  plain- 
tiffs to  maintain  this  action.  It  is  undoubtedly  exceedingly  difficult, 
perhaps  absolutely  impossible,  to  lay  down  any  general  rule  upon 
this  subject.  I  do  not  assent  to  the  argument  urged  by  Mr.  Lushy 
that  every  publication  of  a  portion  of  a  work  in  which  there  is  sub- 
sisting copyright,  will  afford  a  ground  of  action  :  it  is  a  question  of 
degree,  which  must  depend  upon  the  circumstances  of  each  parti- 
cular case.  But  I  think  the  defendants  in  this  case  have  been  guilty 
of  an  abuse  of  the  fair  right  of  extract  which  the  law  allows  for 
the  purpose  of  comment,  criticism,  or  illustration;  and  that  this 
is  in  reality  an  unauthorised  publication  of  a  portion  of  the 
plaintiffs'  work,  without  justifiable  excuse.  The  plaintiffs'  publica- 
tion, "  The  Jurist,"  or  that  portion  of  it  from  which  these  extracts 
are  made,  consists  of   double   reports   in   each  case, — a  detailed 
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report  of  the  facts  of  the  case,  with  the  arguments,  and  the  judg-  swbet 
ment  of  the  Court, — ^and  an  abstract,  in  the  shape  of  what  is  benning. 
commonly  called  a  side  or  marginal  note,  which  professes  to  state 
the  principle  of  law  laid  down  in  the  case,  if  any  such  there  be, 
or  a  summary  statement  of  the  facts  and  the  decision  of  the  Court 
thereon.  In  truth  they  are  two  reports,  a  short  and  a  long  one. 
The  gentleman  who  has  compiled  '*  The  Monthly  Digest,*'  has,  as 
the  case  states,  taken  the  short  report  verbatim.  If  the  law  allows 
him  *to  do  that,  why  should  he  not  also  be  allowed  to  take  the  [  *482  ] 
fuller  report  ?  And,  if  he  might  take  either  the  one  or  the  other, 
why  should  he  not  take  both  ?  The  question  is,  whether  a  man 
can  acquire  a  right  to  avail  himself  in  this  way  of  the  labours 
of  another,  merely  because  he  arranges  the  matter  under  heads 
and  sub-divisions,  so  as  to  form  with  other  matter  of  the  same 
sort,  derived  from  other  sources,  what  is  called  an  analytical 
digest.  I  am  of  opinion  that  he  cannot.  A  digest  undoubtedly 
may  be  made  from  the  published  reports,  without  necessarily  sub- 
jecting  the  compiler  to  a  charge  of  piracy :  for  instance,  where  the 
party  applies  the  exertion  and  skill  of  his  own  brain  in  extracting 
the  principle  or  the  substance  of  the  decisions  before  him,  dressing 
it  up  in  his  own  language,  so  as  to  produce  an  original  work.  But 
here,  there  is  no  thought  or  skill  brought  to  bear  upon  the  work 
that  is  complained  of ;  it  is  a  mere  mechanical  stringing  together 
of  marginal  or  side-notes  which  the  labour  and  intelligence  of  the 
authors  have  fashioned  ready  to  the  compiler*s  hand.  In  my  mind, 
the  case  of  Butterworth  v.  Robinson  (1)  is  precisely  in  point.  There, 
the  defendant  re-printed  the  facts  and  the  judgments,  copying  them 
from  the  plaintiffs'  work,  and  arranging  them  alphabetically  under 
appropriate  heads:  and  it  was  held,  that  the  mere  fact  of  their 
being  so  analytically  arranged  did  not  constitute  the  piratical 
publication  a  new  work,  so  as  to  protect  its  author  and  publisher 
from  the  consequences  of  his  unauthorised  invasion  of  the  plaintiffs' 
copyright:  and  accordingly  the  injunction  prayed  for  was  granted. 
Upon  these  grounds,  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  the  judgment  of  the  Court  upon  both  points,  and  that 
the  verdict  ought  to  stand. 

Mauls,  J. : 

1.  As  to  the  first  question, — whether  these  plaintiffs  had  a  pro- 
perty in  the  reports  in  **  The  *  Jurist,"  as  being  the  proprietors  of      [  •483  ] 

(1)  5  Ves.  709. 
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Sweet  the  publication  for  the  parposes  of  which  they  were  expressly  com- 
Benning.  posed, — I  concur  with  my  Lord,  and  1  believe  with  my  two  learned 
brothers  also,  in  thinking  that  they  are  within  the  provisions  of  the 
18th  section  of  the  5  &  6  Vict.  c.  45,  which  says,  that,  "  when  any 
publisher  or  other  person  shall,  before  or  at  the  time  of  the  passing 
of  this  Act,  have  projected,  conducted,  and  carried  on,  or  shall  here- 
after project,  conduct,  and  carry  on,  or  be  the  proprietor  of,  any 
encyclopfedia,  review,  magazine,  periodical  work,  or  work  published 
in  a  series  of  books  or  parts,  or  any  book  whatsoever,  and  shall 
have  employed  or  shall  employ  any  persons  to  compose  the  same, 
or  any  volumes,  parts,  essays,  articles,  or  portions  thereof,  for 
publication  in  or  as  part  of  the  same,  and  such  work,  volumes, 
parts,  essays,  articles,  or  portions  shall  have  been  or  shall  hereafter 
be  composed  under  such  employment,  on  the  terms  that  the  copy- 
right therein  shall  belong  to  such  proprietor,  projector,  publisher, 
or  conductor,  and  paid  for  by  such  proprietor,  projector,  publisher, 
or  conductor,  the  copyright  in  every  such  encyclopsBdia,  review, 
magazine,  periodical  work,  and  work  published  in  a  series  of  books 
or  parts,  and  in  every  volume,  part,  essay,  article,  and  portion  so 
composed  and  paid  for,  shall  be  the  property  of  such  proprietor, 
projector,  publisher,  or  other  conductor,  who  shall  enjoy  the  same 
rights  as  if  he  were  the  actual  author  thereof,  and  shall  have  such 
term  of  copyright  therein  as  is  given  to  the  authors  of  books  by 
this  Act;  except  only,  that,  in  the  case  of  essays,  articles,  or  por- 
tions forming  part  of  and  first  published  in  reviews,  magazines,  or 
other  periodical  works  of  a  like  nature,  after  the  term  of  twenty- 
eight  years  from  the  first  publication  thereof  respectively,  the  right 
of  publishing  the  same  in  a  separate  form  shall  revert  to  the  author 
for  the  remainder  of  the  term  given  by  this  Act :  Provided  always, 

[  •484  ]  that,  during  the  term  of  *twenty-eight  years,  the  said  proprietor, 
projector,  publisher,  or  conductor,  shall  not  publish  any  such  essay, 
article,  or  portion  separately  or  singly,  without  the  consent  pre- 
viously obtained  of  the  author  thereof,  or  his  assigns :  Provided 
also,  that  nothing  herein  contained  shall  alter  or  affect  the  right  of 
any  person  who  shall  have  been  or  who  shall  be  so  employed  as 
aforesaid,  to  publish  any  such  his  composition  in  a  separate  form, 
who  by  any  contract,  express  or  implied,  may  have  reserved  or  may 
hereafter  reserve  to  himself  such  right ;  but  every  author  reserving, 
retaining,  or  having  such  right,  shall  be  entitled  to  the  copyright 
in  such  composition  when  published  in  a  separate  form,  according 
to  this  Act,  without  prejudice  to  the  right  of  such   proprietor. 
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projector,  publisher,  or  conductor  as  aforesaid."  It  was  urged  that  sweet 
these  reports  were  not  written  ''  on  the  terms  that  the  copyright  benninu. 
therein  should  belong  to  the  proprietors  "  of  **  The  Jurist,'*  because 
there  were  no  express  words  in  the  contract  under  which  they  were 
written,  conferring  upon. them  the  right  to  the  copy.  But,  though 
no  express  words  to  that  effect  are  stated  in  this  special  case,  I 
think,  that,  where  a  man  employs  another  to  write  an  article,  or  to 
do  anything  else  for  him,  unless  there  is  something  in  the  sur- 
rounding circumstances,  or  in  the  course  of  dealing  between  the 
parties,  to  require  a  different  construction,  in  the  absence  of  a 
special  agreement  to  the  contrary,  it  is  to  be  understood  that  the 
writing  or  other  thing  is  produced  upon  the  terras  that  the  copy- 
right therein  shall  belong  to  the  employer, — subject,  of  course,  to 
the  limitation  pointed  out  in  the  18th  section  of  the  Act.  I  there- 
fore think  there  is  nothing  to  prevent  the  plaintiffs,  who  are  the 
proprietors  of  "  The  Jurist,"  from  maintaining  an  action  for  the 
infringement  of  their  copyright  in  the  reports  in  question. 

2.  As  to  the  actual  piracy,  I  do  not  so  clearly  concur  *in  the  [  **85  ] 
opinion  which  has  been  expressed  by  the  Lord  Chief  Justice,  and 
in  what  I  understand  to  be  the  opinions  of  my  brothers  Grbsswell 
and  Growdbb.  It  is  not  surprising  that  there  should  be  a  difference 
of  opinion  upon  such  a  subject,  seeing  that  it  is  not  so  much  a 
question  of  kind  as  of  degree.  It  is  difficult  to  draw  the  line,  where 
the  question  is  whether  the  use  that  is  made  of  a  work  is  fair  and 
reasonable,  or  is  substantially  what  is  unlawful  and  forbidden,  and 
only  colourably  and  evasively  different  from  it.  In  the  present 
case,  the  inclination  of  my  opinion  is,  that  the  work  of  the  defen- 
dants is  a  different  work,  having  a  different  object  in  view,  and 
being  totally  different  in  its  result,  from  the  work  published  by  the 
plaintiffs.  It  may  be  that  some  persons  may  dispense  with  the 
plaintiffs'  work,  and  take  the  defendants',  though  a  very  imperfect 
substitute  for  it;  though  I  should  very  much  doubt  whether  it 
would  enable  any  person  who  really  wanted  it  to  dispense  with  the 
plaintiffs'  publication.  The  object  of  a  digest,  is,  to  afford  facilities 
for  finding  out  cases  that  are  inserted  in  the  reports,  without 
buying  the  reports  themselves  in  extenso.  The  effect  may  be  to 
induce  many  persons  to  abstain  from  purchasing  the  reports, 
relying  upon  the  means  of  access  to  public  libraries  and  other 
institutions  for  the  fuller  and  more  perfect  information  when  they 
have  occasion  for  it.  But  that,  I  think,  is  no  argument  in  favour 
of  this  being  a  piracy  :  rather  the  contrary,  because  it  shows  that 

51— Z 
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Sweet  the  defendants'  work  is  useful  only  for  a  different  purpose  from 
Benkiko,  that  of  the  plaintiffs,  and  is  not,  and  never  was  intended  as,  a 
substitute  for  it  The  Lord  Chief  Justiob  seems  to  have  been 
struck  with  the  argument  that  here  are  in  truth  two  reports, — a 
short  one  and  a  more  circumstantial  and  extended  one.  I  do  not 
conceive  that  to  be  true.    It  may  sometimes  be  that  the  marginal 

[  *486  ]  note,  as  it  is  called,  is  but  an  epitome  of  the  circumstances  *and  the 
ruling  contained  in  the  report  itself :  these,  however,  are  not  the 
best  or  most  useful  marginal  notes,  but  something  which  the 
reporter  has  recourse  to  when  he  finds  it  impracticable  to  do  that 
which  is  the  more  proper  and  legitimate  office  of  the  marginal 
note, — simply  to  state  the  principle  of  law  which  is  laid  down  or 
supported  by  the  case  in  hand:  for  instance,  you  may  find  a 
marginal  note  to  this  effect,  ''  No  addition  of  the  deponent  is 
necessary  in  an  affidavit  made  by  a  party  to  the  suit."  Again, 
"  Declarations  made  by  a  party  to  a  deed,  as  to  its  contents,  are 
not  admissible  in  evidence  to  cut  down  his  title;"  or  ''Damage 
resulting  from  the  ship's  taking  the  ground  on  the  falling  of  the 
tide,  in  a  tide-harbour,  in  a  spot  where  she  is  properly  placed  for 
the  purpose  of  unloading,  is  not  a  stranding  within  the  ordinary 
terms  of  a  policy  of  insurance ;"  or  ''  A  devise  of  *  all  my  estate  and 
effects,  both  real  and  personal,  which  I  shall  die  possessed  of,' 
extends  to  lands  acquired  by  the  testator  after  the  date  of  his  will." 
That  is  the  legitimate  and  the  best  style  of  a  marginal  note ;  it 
contains  no  statement  of  the  facts  of  the  case ;  in  no  sense  is  it,  or 
does  it  profess  to  be,  a  second  report.  That  in  my  opinion  disposes 
of  the  argument,  such  as  it  is,  of  these  being  double  reports :  and  I 
think  no  conclusion  unfavourable  to  the  defendants  can  fairly  and 
legitimately  be  drawn  from  that  suggestion.  The  marginal  notes 
do  not  profess  to  be  condensed  reports  of  the  principal  case :  they 
only  degenerate  into  abridgments,  when  the  reporter,  from  inability 
to  state  the  precise  principle  of  law  which  is  to  be  deduced  from  the 
decision,  has  recourse  to  the  clumsy  expedient, — ^sometimes,  no 
doubt,  unavoidable, — of  shortly  re-stating  the  facts  of  the  case.  In 
that  case,  it  may  be  said  that  they  constitute  two  reports.  It  is 
true  that  the  very  words  of  the  marginal  notes  of  *'  The  Jurist "  and 
of  other  reports  have  been  taken  by  the  defendants  and  inserted 
[  ♦487  ]  in  their  "  Monthly  Digest."  *But  it  is  agreed  that  it  is  not  every 
verbatim  extract  that  constitutes  a  piracy :  that  must  depend  upon 
the  length  of  the  extract,  the  purpose  for  which  it  is  made,  and  other 
circumstances.    It  is  not  contended  on  the  part  of  the  plaintiffs 
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that  the  mere  quantity  of  the  matter  copied  from  their  work  Swket 
constitutes  the  piracy.  And,  for  anything  that  appears,  the  plain-  bbnnino. 
tiffs  are  the  only  persons  who  complain.  There  is  nothing  wrong, 
therefore,  as  against  the  plaintiffs,  in  nineteen  twentieths  of  the 
defendants'  publication.  The  defendants  have  devised,  or  rather 
adopted,  a  scheme  of  putting  together  short  notes  of  the  decisions 
of  the  various  Courts,  published  within  a  given  space  of  time, 
distributing  them  in  such  a  form  of  arrangement  and  classification 
as  to  make  them  more  readily  accessible  to  those  who  are  seeking 
to  be  informed  of  the  most  recently  promulgated  law  upon  any 
given  subject.  By  far  the  larger  part  of  the  matter  so  distributed, 
— ^about  the  proportion  I  before  mentioned, — is,  as  against  the 
plaintiffs,  the  defendants'  own  property ;  and  the  method  of  arrange- 
ment is  entirely  their  own.  That  being  the  state  of  things,  the 
defendants  have,  as  it  seems  to  me,  made  and  published  a  book 
altogether  different  from  the  plaintiffs'  work,  intending  to  answer 
and  really  effecting  a  totally  different  purpose.  Therefore  I  con- 
ceive that  they  have  not  in  a  sense  that  is  unlawful  copied  any 
part  of  the  plaintiffs'  work ;  but  that  they  have  done  nothing  more 
than  is  done,  and  lawfully  done,  by  one  who,  for  the  purpose  of 
supporting  and  fortifying  his  own  argument,  avails  himself  of  the 
work  of  another  to  the  extent  to  which  it  is  made  publici  juris  for 
the  purpose  of  being  read  and  extracted  from  to  a  fair  and  bond  fide 
and  legitimate  extent.  This,  as  it  appears  to  me,  is  the  true  view  of 
the  matter ;  though  I  express  my  opinion  upon  it  with  that  degree  of 
hesitation  and  doubt  which  I  cannot  but  feel  when  i  find  thai  my  Lord 
and  my  two  learned  *brothers  have  arrived  at  a  different  conclusion.  t  *^^®  ^ 
This  difference  of  opinion,  however,  is  not  of  sufficient  importance 
to  induce  me  to  desire  further  time  for  deliberation,  which  other- 
wise I  should  have  been  glad  to  have  had,  in  order  that,  in  the 
opinion  I  have  thus  imperfectly  expressed,  I  might  have  more  fully 
and  more  clearly  assigned  my  reasons  for  the  conclusion  to  which  I 
have  felt  myself  irresistibly  drawn.  Of  all  cases,  this  is  one  in 
which  it  is  obviously  more  difficult  than  any  other  to  draw  the  line. 

Crbsswbll,  J.: 

1.  As  to  the  first  point,  I  do  not  think  it  necessary  to  add 
anything  to  what  has  fallen  from  my  Lord  and  my  brother  Mauls. 
Under  the  circumstances  stated  in  the  special  case,  the  copyright  in 
the  reports  in  question  clearly  vested  in  the  plaintiffs  as  the  pro- 
prietors of  the  work  for  which  they  were  prepared. 
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8WBET  S.  As  to  the  second  point,  I  quite  agree  with  my  brother  Mauls, 

Bknniko.  ^^^^  ^^  ^  ^^''7  difficult  to  draw  the  line  between  that  which  is  a  fair 
and  legitimate  use  of  an  author's  work  for  the  purpose  of  extract, 
or  comment,  or  illustration,  and  that  which  amounts  to  piracy. 
But  it  occurs  to  me  that  the  defendants  in  this  case  have  over- 
stepped that  line.  The  portions  of  the  plaintiffs'  publication  which 
the  defendants  have  copied,  were  not  taken  for  the  purpose  of 
comment  or  illustration,  but  simply  for  the  purpose  of  making  them 
the  subject  of  sale  for  their  own  intrinsic  value,  though  the  work 
in  which  they  appear  is  composed  of  other  matter  in  addition  culled 
from  other  sources.  I  am  clearly  of  opinion  that  that  is  an 
unauthorised  and  piratical  use  of  the  plaintiffs'  work,  and  that  the 
plaintiffs  are  entitled  to  judgment. 

Gbowdbr,  J. : 

I  have  arrived  at  the  same  opinion  as  my  Lord  and  my  brother 
[  U89  ]  Grbsswbll,  after  much  difficulty  *and  doubt  In  the  course  of  the 
argument,  I  must  confess  my  mind  has  undergone  considerable 
fluctuation  as  to  both  points.  Looking,  however,  to  the  language 
of  the  18th  section  of  the  5  &  6  Vict.  c.  45,  which  enacts,  that, 
"  when  any  publisher  or  other  person  shall,  before  or  at  the  time 
of  the  passing  of  the  Act,  have  projected,  conducted,  and  carried  on, 
or  shall  hereafter  project,  conduct,  and  carry  on,  or  be  the  pro- 
prietor of,  any  encyclopaedia,  review,  magazine,  periodical  work,  &c., 
and  shall  have  employed  or  shall  employ  any  persons  to  compose 
the  same,  or  any  volumes,  parts,  essays,  articles,  or  portions  thereof, 
for  publication  in  or  as  part  of  the  same,  and  such  work,  articles,  &c., 
shall  have  been  or  shall  hereafter  be  composed  under  such  employ- 
ment, on  the  terms  that  the  copyright  therein  shall  belong  to  such 
proprietor,  projector,  publisher,  &c.,  and  paid  for  by  such  pro- 
prietor, &c.,  the  copyright  in  such  encyclopaedia,  &c.,  so  composed 
and  paid  for  shall  be  the  property  of  such  proprietor,  &c.,  who  shall 
enjoy  the  same  rights  as  if  he  were  the  actual  author  thereof,"  &c., 
— and  looking  at  the  facts  stated  in  this  special  case,  which  show 
that  there  was  a  verbal  arrangement  between  the  proprietors  of 
"  The  Jurist "  and  the  gentlemen  who  furnished  these  reports,  that 
they  should  be  furnished  by  them  for  publication  in  "  The  Jurist " 
at  an  agreed  price,  without  any  reservation  of  copyright  in  the 
authors, — it  seems  to  me  that  it  was  not  necessary  that  there  should 
be  any  express  stipulation  as  to  the  terms  upon  which  the  reports 
were  to  be  composed,  in  order  to  confer  the  copyright  upon  the 
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plaintiffs ;  but  that  the  terms  might  be  inferred  from  the  general       Sweet 

nature  and  character  of  the  employment ;  and  that,  sitting  as  we     benn'ino. 

do,  with  power  to  draw  such  inferences  as  a  jury  might  draw,  we 

may  reasonably  arrive  at  the  conclusion  that  the  understanding 

between  the  authors  of  those  reports  and  the  proprietors  of  the 

work  in  which  they  were  published  *was,  that  the  latter  should       [  *^dO  ] 

have  the  copyright  therein. 

2.  Upon  the  second  point  I  have  entertained  considerably  more 
doubt ;  and  though,  after  much  anxious  reflection,  I  have  come  to 
the  same  conclusion  that  the  Lord  Chief  Justigb  and  my  brother 
Grbsswell  have  arrived  at,  it  is  not  without  great  hesitation,  more 
especially  as  my  brother  Mauls  has  expressed  a  contrary  opinion. 
The  difficulty  I  have  felt  as  to  this  point,  is,  that  the  work  which 
the  defendants  have  published  had  not  the  same  object  in  view  as 
that  published  by  the  plaintiffs ;  nor  was  there  any  intention  on 
the  part  of  the  defendants  in  any  degree  to  interfere  with  the  sale 
of  the  plaintiffs*  publication ;  their  work  being  intended  to  effect 
a  totally  different  result.  Under  such  circumstances,  one  might 
veiy  reasonably  entertain  doubt  whether  the  use  the  defendants 
have  made  of  the  plaintiffs'  work  could  amount  to  piracy.  Looking, 
however,  at  the  language  of  the  statute,  I  feel  very  reluctantly 
bound  to  express  my  opinion  that  it  may  and  does  amount  to 
piracy.  It  falls  exactly  within  the  15th  section,  taken  in  connection 
with  the  interpretation  clause,  s.  2.  The  result  of  those  two  sections 
is  this, — that  a  person  is  guilty  of  piracy,  who  prints  or  causes  to 
be  printed  for  sale  any  book  or  part  of  a  book  in  which  there  is 
subsisting  copyright,  without  the  consent  in  writing  of  the  author 
or  proprietor.  That  which  the  defendants  have  printed  and 
published  without  the  sanction  of  the  plaintiffs,  is  undoubtedly 
a  part,  and  a  very  considerable  and  important  part,  of  the  work  of 
the  plaintiffs.  With  respect  to  the  argument  which  was  urged  by 
Mr.  Lush,  and  adopted  by  my  Lord  Chief  Justice  and  my  brother 
Cresswbll,  viz.  that  the  plaintiffs'  work  consists  of  two  reports, 
the  one  a  full  and  the  other  an  abridged  one,  and  that  the  defen- 
dants could  have  no  more  right  to  copy  the  one  than  the  other  or 
♦both  of  them, — it  seems  to  me  that  there  is  much  weight  in  the  [  **^i  1 
observations  of  my  brother  Maule  upon  that  subject ;  and  it  does 
not  strike  me  that  it  affords  any  very  safe  ground  of  argument 
against  the  defendants.  The  head-note,  or  the  side  or  marginal 
note  of  a  report  is  a  thing  upon  which  much  skill  and  exercise  of 
thought  is  required,  to  express  in  clear  and  concise  language  the 
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SWEET  principle  of  law  to  be  deduced  from  the  decision  to  which  it  is 
Bknning.  prefixed,  or  the  facts  and  circumstances  which  bring  the  case  in 
hand  within  some  principle  or  rule  of  law  or  of  practice.  The 
question,  according  to  my  notion,  is,  whether  that  is  not  something 
substantial  in  which  the  law  gives  the  author  or  proprietor  a  copy- 
right. It  seems  to  me,  that,  although  the  object  of  the  defendants 
was  simply  to  put  together  after  a  manner  of  their  own,  and  for  sl 
purpose  quite  different  from  thai  for  which  the  plaintiffs  published 
their  work,  these  marginal  notes,  with  others  derived  from  other 
similar  sources,  nevertheless  they  do  avail  themselves,  to  an  extent 
which  the  law  does  not  warrant,  of  the  labour  and  skill  and  capital 
of  the  plaintiffs,  and  have  appropriated  to  their  own  use  that  which 
is  substantially  the  property  of  the  plaintiffs,  and  a  property  of  a 
description  which  the  statute  intended  to  secure  to  them.  I  have, 
therefore,  though  with  great  reluctance  and  difficulty,  come  to  the 
conclusion,  that,  however  useful  and  meritorious  the  defendants'  work 
may  be,  they  were  not  justified  in  making  the  use  they  did  of  the 
plaintiffs'  work,  but  were  guilty  of  piracy  within  the  meaning  of 
this  Act  of  Parliament. 
The  judgment  of  the  Court,  therefore,  will  be  for  the  plaintiffs. 

Judgment  for  the  plaintiff's. 

1865.  BAERICK  AND  Others  v.  BUBA  and  Anothkr. 

JuMl.         ^jg  ^  -g  492_494 ;  s.  C.  3  C.  L.  R.  921  ;  1  Jur.  N.  S.  1020  ;  3  W.  E.  524  ;  25 
[  492  ]  ^^-  T.  O.  S.  164.) 

A  oommissioD  ^11  not  be  granted  for  the  examination  of  witnesees  m  a 
hostile  country. 

This  was  an  action  for  the  breach  of  a  charter-party  entered  into 
by  the  defendants,  who  were  Bussian  subjects  residing  the  one  at 
Moscow  the  other  at  Odessa,  for  the  conveyance  of  a  cargo  of 
produce  from  Odessa  to  the  United  Kingdom. 

On  the  ISth  of  February  last,  a  summons  was  taken  out  on  behalf 
of  the  defendants,  requiring  the  plaintiffs  to  show  cause  why  a  com- 
mission should  not  issue  to  examine  upon  interrogatories  Stephen 
Buba  (one  of  the  defendants),  George  Eelner,  and  other  witnesses  on 
behalf  of  the  defendants,  at  Odessa,  in  the  empire  of  Bussia.  This 
summons  was  attended  before  Jervis,  Gh.  J.,  who,  after  an  abortive 
attempt  to  bring  the  parties  to  terms,  directed  the  summons  to  stand 
over,  to  give  the  defendants  an  opportunity  of  applying  to  the  Court. 

BovUl,  accordingly  in  Easter  Term  last,  moved   for  a   rule 
calling  upon  the  plaintiffs  to  show  cause  why  a  commission  should 
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not  issue  for  the  examination  of  the  witnesses,  or  why  the  proceed-      BARsieK 
ings  should  not  be  stayed  for  six  months.     The  affidavit  upon  which        buba. 
he  moved  stated  that  there  existed  ample  means  of  communication 
with  Odessa,  notwithstanding  the  war  between  this  country  and 
Bussia,  and  that  there  were  many  British  residents  there  to  whom 
the  commission  might  be  addressed. 

(Crbsswbll,  J. :  Is  there  any  instance  of  a  commission  having 
issued  to  examine  witnesses  in  an  enemy's  country  pending 
hostilities  ?) 

No.     But  an  alien  enemy,  though  the  Courts  of  this  country  will 

not  aid  him  in  initiating  proceedings,  is  not  left  wholly  at  the 

mercy  of  one  who  sues  him.    The  Court  will,  for  ^instance,  prevent      [  *493  ] 

his  being  attached ;  and  he  may  file  a  bill  of  discovery.    A  stay 

of  the  proceedings  would  probably  induce  the  plaintiffs  to  make 

admissions. 

A  rule  nisi  having  been  granted, 

LMsh  now  showed  cause,  submitting  that  the  Court  had  no  power 
to  issue  a  commission  for  the  examination  in  a  hostile  country  of 
parties  who  were  subjects  of  the  State  with  which  this  country  is  in 
a  state  of  actual  warfare. 

Bovill,  in  support  of  his  rule : 

If  the  witnesses  are  willing  to  be  examined,  the  fact  of  our  being 
at  war  with  the  country  of  which  they  are  subjects,  and  in  which 
they  reside,  can  make  no  difference  as  to  the  power  of  the  Court  to 
order  the  commission  to  go. 

(Jervis,  Ch.  J. :  You  are  in  effect  asking  us  to  direct  certain 
of  the  Queen's  subjects  to  hold  communication  with  the  Queen's 
enemies, — unless,  indeed,  by  living  under  the  protection  of  the 
Emperor  of  Bussia,  they  have  abandoned  their  allegiance  to  the 
Crown  of  England,  which  might  raise  another  difficulty  :  Albretcht 
v.  Sussmann  (l).) 

It  may  be  that  the  Court  would  not  afford  any  facilities  to  an  alien 
enemy  to  enforce  any  rights  in  this  country :  but,  being  brought 
into  Court,  they  will  not  deny  him  the  opportunity  of  setting  up  a 
lawful  defence. 

(I)  13  R.  R.  110  (2  V.  &  B.  323).— PlaintifTs  name  aic. 
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Barrick  (Crbsswbll,  J. :  Do  you    find    any    precedent    for   such    an 

BuBA.       application  ?) 

It  mast  be  acknowledged  that  there  is  none  to  be  found  :  but  it  is 
submitted  that  there  is  no  rule  or  principle  of  law  that  is  opposed 
to  it. 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  commission  prayed  ought  not  to  be 
granted.  It  is  enough  to  say  that  we  have  no  precedent  for  it. 
Independently,  however,  of  that,  I  see  many  objections  to  it. 

[494]       Maulb,  J.: 

Apart  from  the  objection  that  the  plaintiffs  would  not  stand  in  so 
favourable  a  position  as  the  defendants  on  the  proposed  examination, 
I  think,  if  we  were  to  grant  a  commission,  we  should  be  sanctioning 
an  unlawful  communication  with  the  Queen's  enemies. 

Crbsswbll,  J.  : 

I  am  of  the  same  opinion.  That  which  we  are  asked  to  do,  seems 
never  to  have  been  attempted  before.  The  thing  seems  to  me  to  be 
perfectly  impracticable,  apart  from  any  other  ground  of  objection. 

Growdbr,  J.,  concurred. 

_  Ride  discharged. 

1856.  WOOD  V.  cox. 

•^!!!!1^'  (16  C.  B.  4W— 496.) 

[Praotioe  under  Ck)mmon  Law  Prooedure  Acts.] 


,865.  HARVEY  V.  DIVERS. 

^^y^'  (16  0.  B.  497—499 ;  S.  C.  25  L.  T.  O.  8.  147.) 

[  497  ]  Except  under  special  circumstances,  the  expenses  of  the  attendance  of 

witnesses  on  the  commission  day  at  the  Assizes  cannot  be  allowed. 

This  was  an  action  brought  to  recover  the  value  of  certain  goods 
supplied  for  the  use  of  a  mine.  The  venue  was  laid  in  Cornwall. 
The  commission  day  at  Bodmin  was,  the  22nd  of  March.  On  the 
20th,  the  cause  was  settled,  in  London,  by  the  defendants  con- 
senting to  a  Judge's  order  for  the  payment  of  the  debt  and  costs, 
'*  as  between  attorney  and  client,"  by  instalments.  Thie  order  was 
drawn  up  at  four  o'clock  in  the  afternoon  of  the  20th  of  March, 
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and  was  sent  by  post  that  evening.  Notice  was  immediately  on  the  habvby 
receipt  of  the  order  sent  to  prevent  the  plaintiff's  witnesses, —  divbbs. 
eleven  in  number,  and  who  resided  at  Heyl  and  Camborne,  about 
forty-four  miles  from  Bodmin,  and  twenty  from  Truro, — being 
brought  to  Bodmin ;  but,  before  the  notice  arrived,  the  plaintiff's 
attorney  in  the  country  had  procured  a  conveyance  (i)  and  started 
the  witnesses,  who  arrived  at  Bodmin  in  the  evening  of  the  21st, 
whence  they  returned  home  on  the  following  day.  Upon  the  taxa- 
tion of  costs  under  the  Judge's  order,  the  Master  disallowed  the 
plaintiff  the  expenses  of  the  witnesses,  on  the  ground  that  their 
attendance  at  the  Assizes  before  the  commission  day  was  unnecessary. 

Maynard  moved  for  a  rule  calling  upon  the  defendant  to  show 
cause  why  the  Master  should  not  be  at  liberty  to  review  his 
taxation : 

A  plaintiff  is  bound  to  have  his  witnesses  in  attendance  from  the 
commencement  of  the  Assizes,  and  is  entitled  to  the  costs  of  their 
attendance  previous  to  the  day  of  trial:  Cosgrave  v.  Evans i^). 
^Whether  or  not  the  whole  time  of  their  attendance  is  to  be  allowed,  [  *498  ] 
must,  no  doubt,  depend  upon  circumstances,  upon  which  the  Master 
must  exercise  his  discretion :  Thomas  v.  Saunders  (h)  ;  Piatt  v. 
Greene  {i).  . 

(Crowdbr,  J. :  The  question  is,  whether  it  was  necessary  that 
the  witnesses  should  be  at  Bodmin  before  the  afternoon  of  the 
conimission  day.) 

Though  not  very  usual,  it  is  not  at  all  impossible  that  the  Judge 
may  commence  the  actual  business  of  the  Assizes  on  the  commis- 
sion day :  it  was,  therefore,  not  an  unreasonable  precaution  on  the 
part  of  the  attorney  to  have  the  witnesses  ready  the  day  before. 

(Maulb,  J. :  Having  to  come  forty-four  miles  in  a  part  of  the 
country  where  there  is  no  complete  railway  communication,  if  the 
witnesses  had  been  started  at  nine  o'clock  in  the  morning  of  the 
22nd, — which  is  early  enough  to  be  called  upon  to  commence  a 
journey, — it  is  possible  that  they  might  have  arrived  too  late  at 
Bodmin. 

Jervis,  Gh.  J. :  It  is  not  by  any  means  usual  to  take  causes  on 
the  commission  day. 

(1)  An  omnibuB  and  a  pair  of  horses ;  (2)  39  B.  R.  891  (2  Dowl.  P.  C.  4-13). 

there  being  no  railway  beyond  Truro  (3)  3  Nev.  &  M.  672. 

that  could  be  made  available.  (4)  39  B.  B.  888  (2  Dowl.  P.  C.  216). 
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harvby  Gbowdbb,  J. :  I  have  had  some  yters*  experience  on  the  Western 

Di^Bs.      Circuit,  and  I  can  certify  that  causes  have  never  been  tried  at 
Bodmin  on  the  commission  day.) 

The  question  is,  whether  the  attorney  has  committed  any  impro- 
priety, or  done  more  than  the  exercise  of  a  fair  precaution  required 
of  him,  in  having  his  witnesses  ready  for  the  2l8t. 

(Grbsswbll,  J. :  The  difficulty  might  have  been  obviated  by 
specially  providing  for  it  in  the  order.) 

The  provision  for  the  taxation  of  the  costs  "as, between  attorney 
and  client," — which,  according  to  the  view  of  Wightman,  J.,  in 
Lipacombe  v.  Turner  (1)  means,  "  that  they  «hall  be  so  taxed  as  that 
the  other  party  shall  have  no  costs  to  pay,"  ought  to  be  enough  to 
relieve  the  plaintiff  from  the  difficulty,  if  any  there  be. 

(Gresswbll,  J. :  The  order  deals  only  with  costs  "  as  between 
attorney  and  client "  up  to  that  time.) 

[  499  ]  Garth,  who  showed  cause  in  the  first  instance,  submitted  that  the 

matter  was  one  purely  for  the  discretion  of  the  Master,  and  that 
the  Court  would  not  in  the  absence  of  special  circumstances,  inquire 
whether  or  not  his  discretion  had  been  properly  exercised. 

Master  Park  stated  that  the  general  practice  was,  not  to  allow 
the  expenses  of  the  attendance  of  witnesses  at  the  Assizes  on  the 
commission  day ;  and  that  to  allow  them  would  be  adding  enor- 
mously, and  in  most  cases  uselessly,  to  the  costs  of  a  cause. 

Jebvis,  Ch.  J. : 

The  Master  certifies  to  us  that  the  practice  is  universal,  not  to 
allow  the  costs  of  the  attendance  of  witnesses  at  the  Assizes  on  the 
commission  day.  And  he  further  tells  us  that  he  has  consulted  the 
Masters  of  the  Court  of  Queen*B  Bench,  and  that  they  concur  in  that 
view.  We  cannot,  therefore,  grant  a  rule  in  this  case.  If  there 
had  been  special  circumstances  to  warrant  it,  and  the  Master  had 
allowed  these  costs,  we  should  not  probably  have  interfered.  But 
no  special  circumstances  were  shown  before  the  Master,  and  none 
are  suggested  now.  This  is  a  matter  which  might  have  been 
provided  for  by  the  Judge's  order. 

The  rest  of  the  Court  concurring, 

Euk  refused. 
(1)  4  DowL  &  L.  125. 
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Oarth  asked  for  the  costs  of  the  motion.  Harvet 

Divers. 
Per  GuRUM : 

Costs  are  never  given  where  cause  is  shown  in  the  first  instance, 
and  the  rule  is  refused. 


LOWE   V.  PESKETT  and  Another.  is^s. 

May  28. 
(16  C.  B.  500—514 ;  S.  C.  24  L.  J.  C.  P.  196 ;  1  Jur.  N.  S.  1049  ;  8  W.  E.  481 ;  JL. 

25  L.  T.  O.  S.  146.)  [  BOO  ] 

Testator  deviaed  a  freehold  house  to  his  son  A.  (whom  he  appointed  one 
of  his  executors),  charged  with  a  sum  of  money,  payable  within  twelve 
months  after  his  death,  to  be  applied  in  payment  of  debts  and  legacies : 
Held,  equitable  assets  in  the  hands  of  the  executors,  though  not  available 
for  distribution  till  the  expiration  of  the  twelve  months. 

A.  made  a  promissory  note,  payable,  on  demand,  to  his  son  B.,  and  by 
his  will  devised  to  B.  a  freehold  house,  charged  with  240/.,  to  be  raised 
within  a  year  after  his  death,  and  paid  to  his  executors  for  the  liquidation 
of  debts  and  legacies ;  and  he  made  B.  and  0.  (another  son)  his  executors. 
The  two  executors  proved  the  will,  and  B.  took  possession  of  the  house, 
and  afterwards  indorsed  the  note  to  D.,  who  sued  the  executors  thereon. 
To  this  action  B.  pleaded  plene  adminisiravit ;  and  C.  pleaded  (amongst 
other  pleas,  not  including  plene  adminittravii),  that  the  note  was  made 
})ayal>le  to  B.  on  demand,  and  that  it  was  indorsed  by  B.  to  D.  after  the 
death  of  the  testator,  and  that  B.  at  the  time  of  the  indorsement  had 
assets  of  the  testator  in  his  hands,  whereby  the  note  was  satisfied.  The 
only  assets  that  ever  came  to  the  hands  of  B.  consisted  of  the  240^.  charged 
upon  the  house  devised  to  him : 

Held,  that  the  plea  was  not  proved ;  for,  that  the  allegation  that  B.  had 
assets  of  the  testator  in  his  hands  at  the  time  of  the  indorsement  of  the 
note,  was  a  material  allegation,  and  meant  legal  assets  presently  available  ; 
and  the  240/.  was  not  legal,  but  equitable  assets,  and  not  available  as  assets 
until  the  expiration  of  the  year. 

This  was  an  action  against  the  defendants  as  executors  of  Bichard 
Peskett,  their  deceased  father,  upon  a  promissory  note  for  97/.  10«., 
drawn  by  the  testator  in  his  h'fe-time,  payable,  on  demand,  to 
Charles  Peskett,  and  indorsed  by  Charles  Peskett,  to  the  plaintiff. 

The  defendant  Charles  Peskett  pleaded,  plene  administravit 

The  other  defendant,  George  Peskett,  pleaded,  fourthly,  that  the 
note  was  made  by  the  testator  payable  to  Charles  Peskett,  and  was 
indorsed  by  Charles  to  the  plaintiff  after  the  testator's  death,  and 
that  Charles  had  assets  of  the  testator  in  his  hands  before  the 
indorsement  by  him  to  the  plaintiff,  whereby  the  debt  was  extin- 
guished.   Issue  thereon. 

The  cause  was  tried  before  Maule,  J.,  at  the  first  sitting  in  London 
in  Easter  Term  last.  The  facts  which  appeared  in  evidence  were  as 
follows :  Bichard  Peskett,  the  testator,  by  his  will,  devised  to  his 
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ix)WK  son  Charles  a  freehold  house,  charged  with  the  payment  of  a  sum 
Pbbkett.  of  2402.  within  twelve  months  after  his,  the  testator's,  decease,  to  be 
[  *^i  ]  applied  by  his  executors  in  satisfaction  *of  debts  and  legacies ;  and 
he  appointed  his  two  sons,  George  and  Charles,  his  executors,  by 
whom  the  will  was  duly  proved.  Charles  Peskett  took  possession 
of  the  house ;  but  there  was  no  proof  that  any  part  of  the  240Z.  had 
been  paid  by  him.  The  promissory  note,  which  was  assumed  to 
have  been  given  for  value,  was  indorsed  by  Charles  Peskett  to  the 
plaintiff  after  the  testator's  death. 

On  the  part  of  the  defendant  George  Peskett, — it  was  insisted 
that  the  2402.  charged  upon  the  house  devised  to  the  testator's  son 
Charles,  was  assets  in  the  hands  of  the  executors,  although  the 
twelve  months  had  not  elapsed,  and  that,  even  if  it  ,were  not  so,  the 
fact  of  Charles,  the  creditor,  being  appointed  executor  (and  acting) 
operated  as  an  extinguishment  of  the  debt,  and  consequently  that 
he,  the  defendant  George  Peskett,  was  entitled  to  a  verdict  on  the 
fourth  issue. 

A  verdict  was  found  for  the  plaintiff,  and  leave  was  reserved  to 
the  defendant  George  Peskett  to  move  to  enter  a  verdict  for  him  on 
the  fourth  issue,  if  the  Court  should  be  of  opinion  that  there  was 
evidence  which  ought  to  have  been  left  to  the  jury,  in  support  of 
the  fourth  plea. 

Collier^  in  Easter  Term  last,  accordingly  obtained  a  rule  i<m  to 
enter  a  verdict  for  the  defendant  George  Peskett  on  the  fourth 
issue,  on  the  grounds, — first,  that  the  learned  Judge  ought  to  have 
directed  the  jury  that  there  was  evidence  of  the  executor  Charles 
Peskett  having  assets, — secondly,  that  the  allegation  of  his  having 
assets  was  surplusage,  and  that  enough  remained  to  constitute  a 
defence,  inasmuch  as  a  man  cannot  sue  himself,  and,  the  cause  of 
action  being  extinguished  and  at  an  end,  it  was  not  competent  to 
Charles  to  transfer  it  to  the  plaintiff.  He  referred  to  Williams  on 
Executors,  4th  edit  p.  1129. 

[  *502  ]  (Jervis,  Gh.  J. :  The  charge  of  the  2402.  on  the  property  *devised 

to  Charles  had  not  attached  at  the  time  of  the  indorsement  of 
the  note.) 

No.    But  Charles  had  the  value  of  the  2402. ;  he  had  taken  possession 
of  the  house. 

(Jervis,  Cb.  J. :  If  there  had  been  nothing  in  the  will  postponing 
the  time  for  payment  of  the  2402.,  no  doubt  it  would  have  been 
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assets  in  the  hands  of  the  execators  immediately  upon  Charles's        Lowe 
entering.    But,  as  the  matter  stands,  the  question  is  whether  it      peskbtt. 
becomes  assets  until  the  end  of  the  twelve  months.) 

It  is  submitted  that  it  would  be  assets  in  the  hands  of  Charles  from 
the  moment  of  the  testator's  death.  Having  taken  possession  of  the 
subject  of  the  devise,  the  debt  upon  the  promissory  note  was  in  law 
extinguished. 

(Williams,  J.:  Suppose,  instead  of  a  promissory  note,  it  had 
been  a  bond,  of  which  Charles  was  the  obligee,  could  he  immediately 
after  the  death  of  the  testator  have  sued  the  heir  ?) 

In  that  case,  the  same  person  would  not  have  been  both  plaintiff 
and  defendant. 

(Jervis,  Ch.  J. :  You  must  say  he  could  not,  because  he  had  the 
money's  worth  in  his  hands  at  the  time.) 

Rejecting  as  surplusage  the  allegation  in  the  plea  that  Charles  had 
assets  in  his  hands  at  the  time  of  the  indorsement  of  the  note  to 
the  plaintiff,  enough  remains  to  make  the  plea  a  good  defence.  The 
cause  of  action  was  at  an  end,  and  could  not  be  transferred. 

Lush  and  J.  Brown  now  showed  cause : 

The  rule  was  moved  upon  two  grounds, — ^first,  that  there  was 
evidence  of  the  executor  Charles  Peskett  having  assets, — secondly, 
that  the  allegation  of  his  having  assets  might  be  rejected  as 
immaterial,  and  that  there  was  evidence  to  support  the  rest  of  the 
plea.  The  circumstance  of  a  debtor  making  his  creditor  his  executor, 
is  no  release  or  extinguishment  of  the  debt,  unless  the  creditor  as 
executor  has  assets  in  his  hands  sufficient  to  pay  it.  The  executor 
may  in  that  case  retain  enough  to  pay  himself,  ^except  as  against  [  *^3  ] 
creditors  of  a  higher  degree.  [They  referred  to  Williams  on 
Executors,  4th  edit.  p.  1129.]  Whether  or  not,  therefore,  the  [  ^^  ] 
appointment  of  the  creditor  as  executor  by  the  debtor,  operates 
to  extinguish  the  debt,  depends  upon  whether  or  not  the  executor 
has  assets  in  his  hands  which  he  is  entitled  to  appropriate  to  the 
payment  of  his  own  debt.  Now,  unless  the  acceptance  by  Charles 
Peskett  of  the  house  devised  to  him  with  a  charge  of  240Z.  *upon  it,  [  *506  ] 
to  be  paid  at  a  future  day,  was  assets,  Charles  Peskett  had  received 
no  assets  at  the  time  of  the  indorsement  of  the  note  by  him  to  the 
plaintiff.    If  the  charge  had  actually  been  realized,  it  would  only 
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liOWB  have  been  equitable  assets,  inasmuch  as  the  executor  would  be 
Pbsk'btt.  bound  to  appropriate  it  in  the  manner  specified  in  the  will.  A 
court  of  equity  would  have  dealt  with  the  money  thus, — by  paying 
the  creditors,  paii  passu,  pro  ratd,  and  then  dividing  the  surplus 
between  the  two  executors.  In  Clay  v.  Willis  (i),  A.  mortgaged 
lands  in  fee  to  B.  &  Co.,  with  a  power  of  sale,  upon  trust  to  repay 
themselves  the  moneys  advanced,  &c.,  and  to  pay  over  the  surplus 
to  A.,  his  executors  and  administrators.  Before  any  sale  was  made, 
A.  died,  having  devised  all  his  real  and  personal  property  to  G.  and 
D.  (whom  he  also  made  executors),  upon  trust  to  sell,  and  pay  debts, 
&c.  During  the  lifetime  of  G.  and  D.,  B.  &  Co.  sold  the  estate,  and 
paid  the  surplus  into  the  hands  of  E.,  who  was  agent  for  G.  and  D. 
Whilst  the  money  remained  in  E.'s  hands,  G.  and  D.  died.  E.  also 
died  soon  after,  leaving  the  defendant  his  executor.  The  plaintiffs 
having  taken  out  administration  de  bonis  non^  with  the  will  of  A. 
annexed,  brought  an  action  for  money  had  and  received  against  the 
defendant :  and  it  was  held,  that  it  could  not  be  maintained,  for 
that  the  money  in  the  defendant's  hands  was  equitable,  and  not 
legal  assets,  and  therefore  would  not  have  been  recoverable  by  G. 
and  D.  in  their  representative  character.  Suppose  here  the  devise 
of  the  house  had  been  to  a  third  person,  and  he  had  paid  the  2402. 
charged  upon  it  to  Gharles  Peskett,  he  could  not  have  appropriated 
it  to  his  own  debt :  it  clearly  would  only  have  been  equitable  assets 
in  his  hands  for  distribution  among  all  the  creditors  pari  passu. 

Collier  and  John  Cray,  in  support  of  the  rule  : 
[  ♦606  ]  There  *was  clear  evidence  of  assets.     The  moment  Gharles 

Peskett  took  upon  himself  the  office  of  executor,  the  debt  upon  the 
note  was  released  and  extinguished.  Assuming  the  law  upon  this 
subject  to  be  correctly  laid  down  in  Williams  on  Executors,  p.  1129, 
there  is  no  foundation  for  the  distinction  suggested  on  the  otheir 
side  between  legal  and  equitable  assets.  The  only  difference 
between  them  is,  that  a  creditor  can  only  epforce  his  remedy  at  law 
out  of  the  former,  whereas  the  latter  are  distributed  in  the  court  of 
equity.  But  it  is  just  as  much  the  executor's  duty  to  pay,  or  his 
right  to  retain,  out  of  equitable  as  out  of  legal  assets.  In  Went- 
worth  on  Executors,  14th  edit,  p,  177,  the  learned  author  says : 
''  If  a  man  by  his  will  give  lands  in  fee  to  his  executors,  to  be  sold 
for  performance  of  his  will,  these  (before  the  money  thereby  raised) 
(^e  assets  both  for  payment  of  debts  and  of  legacies.  But,  if  the 
(1)  I  B.  &  C.  364 ;  2  Dowl.  &  By.  539. 
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lands  had  been  given  to  be  sold  only  for  payment  of  debts,  they  t.owb 
should  only  be  assets  for  that  purpose,  and  not  for  payment  of  peskett. 
legacies:  and  so,  if  it  were  expressed  to  be  for  payment  of 'legacies 
singularly,  this  should  not  be  assets  for  debts,  as  I  take  it.  For, 
since  these  are  not  assets  of  their  own  nature,  but  so  made  by 
the  will  and  disposition  of  the  testator,  methinks  they  cannot  be 
otherwise  nor  further  assets  than  as  the  testator  hath  willed  and 
disposed." 

(Jbrvis,  Gh.  J. :  Does  Wentworth  cite  any  authority  for  that  ?) 

No.  It  is  said  that  this  money  was  not  assets,  because  the  twelve 
months  had  not  expired  at  the  time  the  note  was  indorsed  or  the 
action  brought,  fiut  the  case  of  Norden  v.  Levit  (l)  shows,  that,  in 
order  to  constitute  assets,  it  is  not  necessary  that  the  money  should 
be  presently  payable.  There,  an  executor,  having  an  action  of 
trover  in  right  of  the  testator,  compounded  it  by  articles  for  pay- 
ment of  so  much  at  a  future  day  ;  and  it  was  held  that  this  was  a 
conversion,  and  assets  in  his  hands,  before  ^payment.  [  *507  ] 

(Maulb,  J. :  Does  not  "  assets,"  in  pleading,  mean  legal  assets, — 
assets  which  the  executor  is  bound  to  apply,  on  pain  of  losing  his 
debt? 

Jbrvis,  Gh.  J. :  What  assets  are  you  held  to  exhaust  on  a  plea 
of  plene  adminisiravit  ?) 

Legal  assets,  no  doubt.  In  Wankjord  v.  Wankford  (2)  an  obligor 
was  made  executor  to  the  obligee,  and  administered  some  of 
the  goods,  but  did  not  prove  the  will,  and  died:  it  was  held, 
that  the  debt  was  extinguished,  and  that  the  administrator  cum 
testamento  annexo  could  have  no  action  for  it. 

(Jbrvis,  Gh.  J. :  You  say,  that,  inasmuch  as  Gharles  Peskett  got 
the  house,  charged  with  240Z.  payable  within  a  year  after  the 
testator's  decease,  and  there  were  no  other  creditors,  the  240Z.  was 
assets.) 

Precisely  so  :  there  was  no  evidence  of  any  other  creditors. 

(Maulb,  J. :  Suppose  another  man  owed  240Z.  to  the  estate,  that 
clearly  would  not  be  assets  until  paid.) 

(1)  2  Lev.  189.  (2)  1  Salk.  299. 
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Lowe  The  moment  the  devisee  accepted  the  devise,  the  charge  upon  it 
Peskett.  became  assets  in  his  hands ;  there  was  then  dehitum  in  prcesenti. 
In  Williams  on  Execators,  4th  edit.  1422,  it  is  said :  "  It  has  been 
laid  down,  that,  where  an  executor  sues  for  money  had  and 
received  to  his  use  as  executor,  the  debt  or  damages  is  assets 
immediately :  for,  if  the  money  was  had  and  received  by  the 
defendant,  by  the  consent  or  appointment  of  the  executor,  it  was 
assets  in  his  hands  forthwith ;  and,  if  without  his  consent,  yet 
the  bringing  the  action  is  such  a  consent,  that,  upon  judgment 
obtained,  it  shall  be  assets  immediately,  without  execution: 
Jenkins  v.  Plume  "  (1).  In  Com.  Dig.  Administration  (B.  6),  it  is 
[  •608  ]  *laid  down,  on  the  authority  of  Dorchester  v.  Webb  (2),  that,  **  if  the 
obligor  make  the  obligee  executor,  who  agrees,  the  debt  shall  not 
be  discharged,  but  he  may  retain  assets  to  the  value.*'  Again, 
''if  the  testator  make  his  creditor  his  executor,  the  action  shall 
be  released,  but  the  debt  remains,  for  which  he  may  retain ; " 
citing  Plowd.  Com.  186,  Co.  Litt.  264  b.  If  the  action  is  released, 
it  cannot  be  transferred,  as  here,  by  indorsement. 

(Cresswell,   J. :  It  may  be  a  question  whether  Chief  Baron 
Comyns  was  not  dealing  with  debts  which  were  not  assignable.) 

A  still  more  distinct  authority  upon  the  subject  is  Coke's  com- 
mentary on  the  446th  section  of  Littleton,  where  it  is  laid  down 
that,  ''  if  the  obligor  make  the  obligee  his  executor,  this  is  a  release 
in  law  of  the  action,  but  the  duty  remains,  for  the  which  the 
[  *509  ]  executor  may  retain  so  much  goods  of  the  *te8tator."  Upon  which 
Mr.  Butler  adds  this  note, — "What  Sir  Edward  Coke  observes 
respecting  obligors  and  obligees  holds  equally  between  all  other 
creditors  and  debtors ;  but  it  must  be  attended  with  the  following 
observations.  A  debt  is  only  a  right  to  recover  the  amount  of 
the  money  by  way  of  action  ;  and,  as  an  executor  cannot  maintain 
an  action  against  himself,  or  against  a  co-executor,  the  testator, 
by  appointing  the  debtor  an  executor  of  his  will,  discharges  the 
action,  and  consequently  discharges  the  debt.  Still,  however, 
when  the  creditor  makes  the  debtor  his  executor,  it  is  to  be 
considered  but  as  a  specific  bequest  or  legacy  devised  to  the 
debtor  to  pay  the  debt,  and  therefore,  like  other  legacies,  it  is 
not  to  be  paid  or  retained  till  the  debts  are  satisfied  ;  and,  if 
there  are  not  assets  for  the  payment  of  the  debts,  the  executor 

(1)  1  Salk.  207 ;  6  Mod.  181.  (2)  Sir  W.  Jones,  3:15. 
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is  answerable  for  it  to  the  creditors.  In  this  case,  it  is  the  same  lowe 
whether  the  executor  accepts  or  refuses  the  executorship.  On  the  peskett. 
other  hand,  if  the  debtor  makes  the  creditor  his  executor,  and  the 
creditor  accepts  the  executorship,  if  there  are  assets,  he  may  retain 
his  debt  out  of  the  assets  against  the  creditors  in  equal  degree  with 
himself ;  but,  if  there  are  not  assets,  he  may  sue  the  heir,  where 
the  heir  is  bound."  The  distinction  between  legal  and  equitable 
assets,  if  any  exists,  cannot  affect  the  present  question.  Charles 
Peskett  having  been  appointed,  and  having  acted  as  executor,  it 
is  immaterial  whether  there  were  assets  or  not;  the  action  is 
released.  [They  cited  Fryer  v.  Gildrulge  (1),  Freakley  v.  Fox  (2), 
and  Ratvlinson  v.  Shaw  (8).] 

Jbbvis,  Gh.  J. :  [  sio  ] 

I  am  of  opinion  that  this  rule  should  be  discharged.  Assuming 
that  there  were  no  assets,  it  *is  contended  that  the  immediate  r  «5i|-| 
right  of  action  is,  to  use  the  language  of  Chief  Baron  Comyns  and 
Lord  Coke,  suspended.  But  it  seems  to  me  that  those  learned 
persons  were  discussing  matters  not  assignable  by  law :  they  speak 
of  the  right  of  the  executor  to  retain  and  pay  himself ;  they  do  not 
mean  that  the  cause  of  action  is  actually  released  and  extinguished, 
but  that  the  same  person  cannot  both  sue  and  be  sued.  If  that 
be  the  reason,  it  does  not  apply  to  the  case  of  a  negotiable 
instrument,  which  may  be  transferred  by  indorsement  and  delivery. 
Upon  that  ground,  I  think,  assuming  that  there  were  no  assets, 
the  fourth  plea  was  not  proved.  As  to  the  second  ground  upon 
which  the  rule  was  attempted  to  be  supported, — it  was  not  denied 
that  the  bare  appointment  of  a  creditor  as  executor  operates  no 
release  or  extinguishment  of  the  debt:  but  it  was  said,  that, 
inasmuch  as  Charles  Peskett  had  taken  possession  of  the  house 
devised  to  him,  the  2402.  charged  upon  it  was  a  present  debt, 
though  not  presently  payable,  and  therefore  assets.  I  do  not 
concur  in  the  extent  of  the  argument  upon  that  point.  But  there 
are  two  objections  to  it  which  appear  to  me  to  be  equally  un- 
answerable. In  the  first  place,  the  devise  is  to  the  defendant, 
Charles  Peskett,  of  a  house  which  by  the  terms  of  the  will  he 
is  to  enjoy  for  twelve  months  for  nothing,  and  at  the  end  of  that 
time  he  is  to  pay  2402.  I  do  not  concur,  that,  because  the  testator 
afterwards  appoints  him  one  of   his  executors,   he   is  therefore 

(1)  Hob.  10.  (3)  1  R.  R.  768  (3  T.  R.  557). 

(2)  32  R.  B.  605  (9  B.  &  0.  130). 
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Lowe  to  pay  the  money  down.  That  clearly  waa  not  the  intention  of 
PssKBTT.  ^b®  devise.  Bat,  in  the  next  place,  if  that  be  not  so,  and  the 
240/.  constituted  debitum  in  prasenti,  at  the  most  it  would  only 
be  equitable  assets,  and  then  a  difiSculty  would  arise  as  to  the 
form  of  the  pleadings.  The  plea  alleges,  that,  at  the  time  of  the 
indorsement  of  the  note,  Charles  Peskett  had  money,  goods,  and 
chattels  of  the  testator  in  his  hands  available  to  the  liquidation 
[  *'5i2]  of  the  debt.  That,  ^however,  is  not  so  with  reference  to  the  assets 
in  question.  The  2402.  never  was  assets  of  the  testator  ;  but  was 
convertible  out  of  the  legal  estate  after  the  testator's  death.  But 
I  think  there  is  a  manifest  distinction  in  this  respect  between 
legal  and  equitable  assets.  It  is  true,  that  an  executor  to  whom 
a  debt  is  due  from  his  testator,  has  a  right,  in  dealing  with  legal 
assets,  to  prefer  himself  to  other  creditors  of  equal  degree ;  but 
it  is  otherwise  as  to  equitable  assets.  Legal  assets  the  executor 
is  bound  to  distribute :  equitable  assets  he  may  distribute,  but  in 
the  distribution  of  them  he  is  governed  by  the  rules  of  equity. 
This  opens  a  wide  field  of  inquiry  that  was  not  entered  into  at  the 
trial.  I  am  of  opinion  that  the  rule  should  be  discharged,  because 
there  were  no  assets  in  the  hands  of  the  executor,  Charles  Peskett, 
at  the  time  of  the  indorsement  of  the  note,  which  were  available 
for  the  payment  of  this  debt,  and  because  the  appointment  of  an 
executor,  without  such  assets,  is  no  discharge  of  a  debt  arising 
upon  a  negotiable  security. 

Maule,  J. : 

I  am  of  the  same  opinion.  This  action  is  brought  upon  a  note 
which  is  negotiable,  and  which  continues  to  be  so  until  payment. 
It  is  alleged  that  there  has  been  something  equivalent  to  payment ; 
for,  it  is  said,  that,  as  soon  as  Charles  Peskett,  to  whom  the 
testator  had  devised  a  freehold  charged  with  the  payment  of  2402. 
within  twelve  months  after  his  decease,  to  be  applied  in  liquidation 
of  his  debts  and  legacies,  accepted  the  office  of  executor,  and  took 
possession  of  the  house,  that  operated  as  an  extinguishment  of  the 
debt.  I  do  not  think  that  that  is  so.  At  the  time  of  the  indorse- 
ment of  the  note  by  Charles  Peskett  to  the  plaintiff,  there  was  no 
money  of  the  testator  in  his  hands.  There  was  a  debt  due  from 
the  estate,  and  due  from  the  devisee  upon  his  acceptance  of  the 
[  ^613  ]  estate ;  but  he  was  *not  bound  to  pay  it  before  the  expiration  of  the 
twelve  months.  At  the  time  of  the  indorsement,  therefore,  Charles 
Peskett  had  never  had  either  money  or  goods  of  the  testator  in  his 
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hands  applicable  to  the  payment  of  the  note.  That  being  so,  he  lowe 
negotiated  it.  Lord  Chief  Baron  Comyns  says  (l),  that  "  when  an  pbskbtt. 
executor  is  indebted  to  the  testator,  his  debt  shall  be  released ;  for, 
the  execator  cannot  maintain  an  action  against  himself:"  and  that, 
**  if  the  testator  makes  his  creditor  his  execator,  the  action  shall 
be  released,  but  the  debt  remains,  for  which  he  may  retain."  The 
objection  that  the  executor  cannot  sue  himself,  is  a  merely 
technical  one,  and  does  not  affect  the  negotiability  of  the  instru- 
ment, as  is  well  expounded  by  the  judgment  of  the  Exchequer 
Chamber  in  Hai-mer  v.  Steele  (2).  Unless  actually  paid,  the  riglit 
to  negotiate  continues,  and  the  objection  which  would  arise  in  the 
case  put  by  Comyns  does  not  exist.  That  shows  that  it  is  a  debt 
which  should  be  paid,  but  that  a  particular  mode  of  obtaining 
payment  cannot  be  had  recourse  to,  because  that  would  give 
rise  to  the  incongruity  of  a  man  being  both  plaintiff  and  defendant. 
The  right  to  retain  is  pointed  out  as  remaining.  I  do  not  think  it 
material  to  consider  whether  this  money  would  be  legal  or  equit- 
able assets ;  for,  until  the  240^.  was  payable,  I  think  there  were  no 
assets  at  all. 

Cbesswbll,  J. : 

It  appears  to  me  that  the  fourth  plea  was  not  proved  in  some 
material  points.  It  does  not  rely  merely  upon  the  appointment 
and  the  acceptance  of  the  office  of  executor.  For  the  reasons  given 
by  my  Lord  and  my  brother  Maule,  I  think  the  appointment  of 
Charles  Peskett  as  executor,  and  his  acceptance  of  the  office,  were 
not  sufficient  to  prevent  this  action  being  maintainable.  It  may 
be  true,  that,  under  certain  circumstances,  the  right  to  sue  may  be 
suspended  or  gone,  *as  in  the  instances  put  by  Comyns ;  but  the  [  *5ii  ] 
debt  remains.  Here,  the  debt  is  not  gone.  This  was  a  negotiable 
instrument  which  might  lawfully  be  transferred  notwithstanding 
the  appointment  of  the  payee  to  be  the  executor  of  the  maker. 
The  fourth  plea  is  addressed  to  legal  assets,  and  there  was  no 
evidence  of  legal  assets.  And,  even  supposing  it  may  be  extended 
to  equitable  assets,  there  were  no  equitable  assets  in  the  hands  of 
Charles  Peskett  at  the  time  of  the  indorsement  of  the  note  by  him 
to  the  plaintiff. 

Crowdeb,  J. : 
I  also  am  of  opinion  that  the  fourth  plea  was  disproved.    I  think 
(1)  Com.  Dig.  Administration  (B.  5).  (2)  80  R  li.  450  (4  Ex.  1,  11). 
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Lowe       it  is  impossible  to  read  it  without  seeing  that  it  refers  to  legal  assets. 

Peskett.     ^^  ^^  present  advised,  I  think  that  the  rule,  as  to  the  appropriation 

of  legal  assets,  does  not  apply  to  equitable  assets.     It  clearly  was  not 

enough  to  show  the  appointment  of  Charles  Peskett  as  executor, 

and  his  acceptance  of  the  office.    The  debt  not  being  extinguished  at 

the  time  of  the  indorsement,  there  could  be  no  reason  why  it  should 

not  be  assigned. 

^  Rule  dUcharged. 

1856.  BRAUN  V.  MOLLETT. 

^^^'  (16  0.  B.  514—516 ;  S.  0.  24  L.  J.  C.  P.  213.) 

[^        -I  The  Court  declined  to  set  aside  a  Judge*s  order  for  the  vivd  voce  examina- 

tion of  the  plain tifiP,  before  issue  joined,  which  had  been  made  upon  an 
affidavit  merely  stating  that  he  was  a  master  mariner,  that  his  evidence 
was  material  and  necessary,  and  that  he  was  about  to  sail  for  Stettin,  and 
was  not  likely  to  be  back  in  time  for  the  trial. 

This  was  an  action  brought  to  recover  the  sum  of  90Z.  claimed  by 
the  plaintiff  for  eighteen  days'  demurrage  of  the  ship  Elise  under  a 
charter-party  entered  into  between  the  plaintiff  and  the  defendant 
for  a  voyage  from  Pillau  to  London. 

Before  issue  joined,  viz.  on  the  24th  instant,  the  plaintiff  obtained 
£  •515  J  an  order  of  Williams,  J.,  for  his  own  'examination  vivd  voce  before 
the  Master,  under  the  1  WilJ.  IV.  c.  22.  This  order  was  obtained 
upon  the  affidavit  of  one  Bremer,  the  broker  for  the  ship,  which 
stated  that  the  plaintiff  was  the  master  of  the  Elise  on  the  voyage, 
in  question,  and  was,  in  the  deponent's  judgment  and  belief,  a 
material  and  necessary  witness  on  his  own  behalf,  and  that  the 
cause  could  not  safely  be  taken  to  trial  without  his  evidence :  that 
the  plaintiff  was  a  master  mariner,  and  was  about  to  leave  this 
country  with  his  said  ship  the  Elise,  for  Stettin,  in  Prussia ;  and 
that  he  would  probably  sail  about  Sunday  or  Monday  next,  and 
was  not  likely  to  be  in  this  country  at  the  time  the  cause  would 
come  on  for  trial. 

Vallings  moved  for  a  rule  calling  upon  the  plaintiff  to  show 
cause  why  the  above  order  should  not  be  set  aside,  and  the  evidence 
taken  thereunder  vacated  (if  taken),  on  the  ground  that  the  order 
had  been  granted  upon  insufficient  materials.  [He  cited  Finney  v. 
Beesley  (i).]  Here,  there  is  nothing  to  justify  an  extraordinary 
interposition  in  the  plaintiff's  favour.  The  affidavit  does  not  state 
r  me  ]       *how  long  the  plaintiff  is  likely  to  be  absent :  and  before  issue 

(1)  17  Q.  B.  88. 
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joined  the  defendant  could  not  effectually  cross-examine  him.    [He       Braun 
referred  to  Castelli  v.  Groome  (l).]  Mollett. 

Jebyis,  Ch.  J. : 

The  statute  1  Will.  IV.  c.  22,  s.  4,  allows  the  examination  of  a 
witness  before  issue  joined.  The  14  &  15  Vict.  c.  99,  s.  2,  allows 
the  parties  to  the  cause  to  be  examined  as  witnesses,  subject 
of  course  to  all  the  incidents  applicable  to  the  examination  of 
witnesses  in  a  cause,  one  of  which  is  that  they  may  be  examined 
upon  interrogatories,  or  by  commission,  or  rivd  voce,  upon  a 
proper  case  being  made  out.  I  think  there  is  nothing  in  the 
objection  at  all. 

The  rest  of  the  Court  concurring, 

^  Ride  refused. 


MORTON  V.  COPELAND.  i855. 

June  4. 
(16  C.  B.  517—5:^9 ;  S.  C.  24  L.  J.  0.  P.  169 ;  1  Jur.  N.  S.  979 ;  3  W.  R.  593;  

25  L.  T.  0.  S.  216.)  [  517  ] 

The  Dramatic  Copyright  Act,  1833  (3  &  4  Will.  IV.  c.  15).  8.  2  (2),  imposes 
a  penalty  for  the  representation  at  any  place  of  dramatic  entertainment, 
**  without  the  consent  in  writing  of  the  author  or  proprietor,"  of  any 
dramatic  piece,  the  sole  liberty  of  representing  which  is  by  s.  I  secured  to 
such  author  or  proprietor :  Held,  that  the  consent  need  not  be  under  the 
hand  of  the  author  or  proprietor  himself,  but  may  be  given  by  an  agent. 

In  an  action  for  penalties,  the  ontis  of  proving  the  consent  of  the  author 
or  proprietor  lies  upon  the  defendant 

Th^s  was  an  action  for  penalties  against  the  proprietor  of  a 
theatre,  for  performing  dramatic  pieces  without  the  consent  of  the 
author. 

The  first  count  of  the  declaration  stated,  that  theretofore,  and 
before  the  committing  of  the  grievances  by  the  defendant  therein- 
after mentioned,  and  after  the  passing  of  a  certain  Act  of  Parlia- 
ment made  and  passed  in  the  third  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  '*  An  Act  to  amend  the 
laws  relating  to  dramatic  literary  property  "  (8  &  4  Will.  IV.  c.  16), 
to  wit,  on  the  1st  of  January,  1854,  the  plaintiff  did  compose, 
print,  and  publish  a  certain  dramatic  piece  called  '*  My  Precious 
Betsy,"  and  from  the  time  the  same  was  so  composed,  printed,  and 
published  as  aforesaid,  hitherto,  the  plaintiff  hath  been  and  still  is 
the  proprietor  thereof,  and  during  all  the  time  aforesaid  has  had,  as 
of  his  own  property,  the  sole  liberty  of  representing,  or  causing  to 
be  represented,  the  said  dramatic  piece  at  any  place  or  places  of 

(1)  21  L.  J.  Q.  B.  308.  (2)  Amended  by  51  &  62  Vict.  c.  17. 
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MoBTON      dramatic  entertainment  whatsoever  in  any  part  of  the  United 
CoPEiiAND.     Kingdom  of  Great  Britain  and  Ireland  and  in  the  Isles  of  Man, 

[  *5i8  ]  Jersey,  *and  Guernsey,  or  in  any  other  part  of  the  British 
dominions :  Nevertheless,  the  plaintiff  said,  that,  after  the  making 
and  passing  of  the  said  Act  of  Parliament,  and  within  twelve  calen- 
dar months  next  before  the  commencement  of  this  suit,  and  also 
whilst  the  plaintiff  was  such  proprietor  of  the  said  dramatic  piece 
as  aforesaid,  and  had  such  sole  liberty  of  representing  or  causing  to 
be  represented  the  same  as  aforesaid,  and  during  the  continuance 
of  such  sole  liberty  as  aforesaid,  on  five  several  occasions,  to  wit, 
on  &c.,  he  the  defendant,  contrary  to  the  intent  of  the  said  Act  of 
Parliament,  and  the  right  of  the  plaintiff  as  such  author  as  aforesaid, 
and  without  the  consent  in  writing  of  the  plaintiff  first  had  and 
obtained,  did  cause  certain  parts  of  the  said  dramatic  piece  to  be 
represented  at  certain  places  of  dramatic  entertainment  in  England, 
to  wit,  on  &c.  aforesaid,  at  the  Theatre  Boyal,  Liverpool,  in  the 
county  of  Lancaster,  and  on  &c.  aforesaid,  at  the  Boyal  Amphi- 
theatre in  Liverpool  aforesaid,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  the  true  intent  and  meaning 
thereof,  and  contrary  to  the  right  of  the  plaintiff  as  such  author  as 
aforesaid,  and  also  to  his  great  injury,  loss,  and  damage ;  whereby, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the 
defendant,  in  respect  of  each  and  every  of  the  said  representations, 
became  liable  to  pay  to  the  said  plaintiff,  so  being  such  author  and 
proprietor  as  last  aforesaid,  and  having  such  sole  liberty  as  afore- 
said, an  amount  not  less  than  40«.,  or  the  full  amount  of  the 
benefit  or  advantage  arising  from  each  and  every  such  representa- 
tion, or  the  injury  or  loss  sustained  by  the  plaintiff  therefrom, 
whichever  should  be  the  greater  damage ;  and  the  plaintiff  said 
that  the  sum  of  408.  was  the  greatest  damages  recoverable  by  the 
plaintiff,  according  to  the  form  of  the  statute  in  such  case  made  and 

[  ♦siQ  ]  provided,  in  respect  of  each  and  every  of  such  representations  *of 
the  said  piece  by  the  defendant  as  in  that  count  mentioned, — 
whereof  the  defendant  had  notice ;  whereby,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  an  action  had  accrued  to 
the  plaintiff  to  demand  and  have  of  and  f rom^the^defendant  the  five 
several  sums  of  40«.,  making  together  102. 

In  the  second  count  the  plaintiff  claimed  162.  in  respect  of  eight 
representations,  at  the  same  theatres,  of  a  dramatic  piece,  called 
"  Going  to  the  Derby,"  of  which  he  was  the  author ;  and  in  the 
third  count  he  claimed  282.,  in  respect  of  fourteen  representations 
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of  a  certain  other  dramatic  piece,  at  tiie  eaine  theatres,  called  "  A      Mobton 
Desperate  Grame,"  of  which  also  he  was  the  author.  Goi-elakd. 

The  defendant  pleaded  Not  guilty  to  the  whole  declaration,  and 
also  to  each  count, — ^first,  that,  on  each  of  the  several  occasions  in 
that  count  mentioned,  he  had  previously  obtained  the  plaintiff's 
consent  in  writing  to  his  causing  the  said  parts  of  the  said  piece 
therein  mentioned  to  be  so  represented, — secondly,  that,  after 
action,  he  satisfied  and  discharged  the  claim  of  the  plaintiff  to 
which  that  plea  was  pleaded,  by  payment, — ^thirdly,  that  before 
action,  he  satisfied  and  discharged  the  claim  of  the  plaintiff  to  which 
that  plea  was  pleaded,  by  payment.    Issue  thereon. 

The  cause  was  tried  before  Jervis,  Cb.  J.,  at  the  sittings  at 
Westminster  after  the  last  Term. 

The  plaintiff  is  a  dramatic  author :  the  defendant  is  the  proprietor 
and  manager  of  two  places  of  public  amusement  in  Liverpool, 
called  respectively  the  Boyal  Amphitheatre,  and  the  Theatre 
Eoyal.    ♦    ♦    ♦ 

Shortly  after  the  passing  of  [the  Act  8  &  4  Will.  lY.  c.  15],  a       [  620  ] 
number  of  dramatic  authors,  amongst  whom  was   the  plaintiff, 
united  themselves  together  into  a  society  for  their  mutual  protec- 
tion, which  they  called  "  The  Dramatic  Authors'  Society." 

In  the  year  1840,  the  Society  printed  and  circulated  an  alpha- 
betical list  of  pieces,  MSS.  and  printed,  written  by  and  the  property 
of  the  members,  made  up  to  the  1st  of  May  in  that  year,  with  the 
prices  charged  for  each  night's  performance  annexed  thereto,  and  a 
notification  that  *the  **  written  permission  as  required  by  the  Act  [  *52i  ] 
might  be  obtained  of  the  secretary,  conditional  on  the  furnishing  a 
monthly  file  of  bills,  and  paying  the  accounts  within  a  fortnight 
after  they  have  been  sent  by  the  post."  The  conditions  upon 
which  such  permission  was  to  be  granted  were  contained  in  the 
following  prospectus,  which  was  annexed  to  the  above-mentioned 
list: 

**  On  publishing  their  new  list  of  dramas  protected  by  the  Act 
of  8  &  4  Will.  IV.  c.  15,  the  members  of  the  Dramatic  Authors' 
Society  request  the  particular  attention  of  managers  to  the  following 
observations : 

"  1.  The  Act  renders  it  imperative  upon  the  manager  to  obtain 
the  permission  of  the  author  or  his  assignee,  in  writing,  before 
the  representation  of  the  drama.  In  order,  therefore,  to  obviate 
the  difficulties  in  which  very  distant  provincial  managers  might  be 
placed,  and  generally  to  facilitate  the  operation  of  this  Act,  this 
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MoBTON      Society  was  established,  by  which  managers,  instead  of  being  com- 
CoPELAND.    pelled  to  correspond  with  and  account  to  every  individual  member, 
were  at  once  placed  in  communication  with  one  recognised  agent, 
and  saved  incalculable  trouble  and  inconvenience. 

"  2.  That,  by  the  arrangement  of  this  Society,  managers  who  are 
willing  to  forward  punctually  to  the  Society  a  monthly  file  of  bills  (i), 
receive  a  conditional  permission,  by  which  they  are  enabled  to 
advertise  and  i>erform  any  drama  belonging  to  a  member  of  the 
Society,  without  being  subject  to  the  delay  of  first  obtaining  thai 
permission  in  writing,  and,  in  almost  every  instance,  with  know- 
ledge of  the  exact  expense  they  are  incurring. 
[  ♦522  ]  <«  3^  That,  in  order  still  further  to  simplify  the  business,  *and  avoid 

mistakes  and  altercations,  it  has  been  determined  to  affix  in  the  new 
list  the  price  of  each  performance  to  every  particular  drama,  instead 
of  forwarding  a  scale,  which  it  was  impossible  continually  to  adhere 
to,  as,  of  course,  it  could  not  fairly  be  supposed  to  apply  to  novelties 
in  the  height  of  their  attraction,  as  well  as  to  dramas  thirteen  years 
old.  Managers  will,  however,  find  that  the  prices  of  that  scale 
have  been  generally  kept  in  view,  the  principal  alteration  being 
with  regard  to  the  newest  and  most  popular  one-act  pieces,  which, 
in  the  present  state  of  theatricals,  have  assumed  an  importance 
they  never  before  possessed  ;  frequently,  indeed,  forming  the  staple 
of  the  evening's  amusement.  Such  one-act  pieces,  therefore,  will 
be  generally  found  charged  as  two  acts  ;  and,  as  the  author's  own 
^  valuation  is  precisely  fixed,  it  is  of  course  at  the  option  of  the 
manager  to  incur  that  expense  or  not,  or,  as  a  middle  course,  to 
arrange  with  the  author  for  the  right  of  performance  for  the  season, 
or  a  limited  number  of  nights.  It  is  also  the  intention  of  the 
Society  to  reprint  their  list  annually,  with  the  addition  of  dramas 
produced  during  the  year  last  past ;  and  to  make  at  the  same  time 
such  reductions  in  the  prices  of  the  older  dramas  as  may  appear 
reasonable.  The  novelties  of  the  current  year  must,  of  course,  be 
a  matter  of  particular  agreement. 

''  4.  The  Society  has  much  gratification  in  remarking  that  it  has 
had  little  or  no  disagreement  with  any  respectable  manager ;  such 
slight  misunderstandings  as  must  occasionally  take  place  having 
been  always  amicably  and  satisfactorily  arranged.  Its  members, 
therefore,  have  no  fear  of  being  misunderstood,  when  they  state, 
that,  as  they  have  collectively  determined  never  to  have  recourse  to 

(1)  Bills  of  the  nightly  performance,  to  make  out  their  account  against  the 
to  enable  the  secretary  of  the  Society      proprietor  or  manager  of  the  theatre. 
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legal  proceedings  until  every  other  mode  of  application  has  failed,      Mobton 
so  they  are  individually  resolved,  when  they  are  once  compelled  to    copkLlnd. 
commence  *8uch  proceedings,  to  carry  them  to  the  fullest  extent       [  *523  ] 
the  Act  will  permit." 

The  last  of  these  lists  issued  by  the  Society  was  issued  on  the 
ISth  of  June,  1846. 

Some  years  back,  the  defendant  had  a  dispute  with  the  Society ; 
and,  upon  that  dispute  being  arranged,  he  applied  to  the  secretary, 
Shearman,  for  permission  to  represent  the  plays  the  property  of 
members  of  the  Society,  without  incurring  the  risk  of  penalties 
under  the  Act.  This  permission  was  granted  by  Shearman  by  a 
written  memorandum  in  the  following  terms : 

"  2nd  March,  1849. 
"  I  hereby  undertake  that  no  action  shall  be  brought  against  Mr. 
Copeland  with  respect  to  the  account  already  delivered  for  dramas 
played  by  him,  he  having  satisfied  that  account.  And  Mr.  Cope- 
land  has  permission  to  play  dramas  belonging  to  the  authors 
forming  the  Dramatic  Authors'  Society,  upon  his  punctual  trans- 
mission of  monthly  bills,  and  payment  of  the  prices  for  the 
performances  of  such  dramas. 

(Signed)  "Montague  Shbabman." 

The  defendant,  relying  upon  this  permission,  continued  from 
that  period  to  represent  several  of  the  plays  belonging  to  members 
of  the  Society,  and  contained  in  their  published  lists,  and  amongst 
others  the  three  pieces  the  representation  of  which  formed  the 
subject  of  this  action.  It  appeared,  however,  that,  although  the 
defendant  had  from  time  to  time  transmitted  to  the  secretary  bills 
of  the  performances  at  his  theatres,  they  had  not  been  sent  monthly, 
in  strict  compliance  with  the  note  of  Mr.  Shearman. 

Further  disputes  arising  between  the  parties  as  to  certain  alleged 
errors  and  overcharges  in  the  accounts  sent  by  the  secretary  to  the 
defendant,  the  present  action  was  brought  to  enforce  the  penalties 
under  the  Act. 

The  three  pieces  **  My  Precious  Betsy,"  "  Going  to  *the  Derby,"       [  *524  ] 
and  "  A  Desperate  Game,"  were  not  contained  in  any  schedule ; 
and  indeed  none  had  been  published  since  the  year  1846.     The 
plaintiff  was  a  member  of  the  Dramatic  Authors'  Society  at  that 
time,  and  is  so  still. 

The  defendant  admitted  the  performance  of  the  dramas  men- 
tioned in  the  declaration  on  the  days  and  at  the  places  of  dramatic 
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MoBTOK      entertainment  also  mentioned  in  the  declaration,  and  that  the 

CoPELAND.    plaintiff  was  the  author  of  such  dramas.    The  plaintiff  also  admitted 

that  Mr.  Montague  Shearman  was  the  secretary  and  solicitor  of 

the  Dramatic  Authors'  Society,  and  that  the  plaintiff  was  a  member 

thereof.    Certain  payments  on  account  were  also  admitted. 

For  the  plaintiff  it  was  insisted,  that,  unless  it  was  shown  that 
the  representations  took  place  with  the  consent  in  writing  of  the 
author,  the  defendant  had  incurred  the  penalties  mentioned  in  the 
Act,  and  the  plaintiff  was  entitled  to  a  verdict. 

For  the  defendant  it  was  insisted,  that,  inasmuch  as  this  was  a 
penal  action  (which  was  denied  by  the  plaintiff's  counsel),  it  was 
incumbent  on  the  plaintiff  to  prove  the  absence  of  consent. 

His  Lordship,  referring  to  the  statute,  ruled  that  it  was  for  the 
defendant  to  prove  that  he  had  the  consent  of  the  author;  and  he 
declined  to  nonsuit  the  plaintiff. 

The  defendant  then  relied  upon  the  consent  given  him  by  Mr. 
Shearman:  and  ultimately  a  verdict  was  taken  for  the  plaintiff, 
with  liberty  to  the  defendant  to  move  to  enter  a  verdict  for  him,  or 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  consent  ot 
Shearman  was  a  sufficient  consent  within  the  statute. 

E.  JameSf  on  a  former  day  in  this  Term,  accordingly  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  or  for  a 
[  *62&  ]  new  trial,  on  the  ground  of  misdirection  *and  that  the  verdict  was 
against  evidence,  on  the  grounds,  "that  the  plaintiff  did  not  prove 
that  he  had  not  given  such  consent  as  in  the  declaration  alleged ; 
that  the  defendant  did  not  cause  the  dramatic  pieces  mentioned  in 
the  declaration,  or  any  or  either  of  them,  or  any  part  or  parts 
thereof,  to  be  represented,  contrary  to  the  Act  of  Parliament  men- 
tioned in  the  declaration,  and  that  it  was  so  proved  by  the  evidence ; 
that  the  defendant  did  not  cause  the  said  dramatic  pieces,  or  any 
of  them,  or  any  part  or  parts  thereof,  to  be  represented,  contrary  to 
the  right  of  the  plaintiff,  and  without  the  consent  in  writing  of  the 
plaintiff,  contrary  to  the  form  of  the  statute,  and  the  intent  and 
meaning  thereof,  as  alleged,  and  that  it  was  so  proved  by  the 
evidence ;  that  the  evidence  did  not,  and  was  not  sufficient  to,  prove 
that  the  defendant ^wasjguilty,  as  alleged,  and  ^did^  prove  ^that  the 
defendant  had  obtained  the  plaintiff's  consent  in  writing,  as 
alleged  in  the  second,  fifth,  and  eighth  pleas,  and  at  all  events  was 
not  sufficient  to  prove,  that  he  had  not  obtained  such  consent ;  that 
there  was  evidence  sufficient  to  prove,  and  which  did  prove  the 


VOL.  c]  1856.    C.  P.    18  C.  B.  525—528.  829 

third,  fourth,  sixth,  seventh,  ninth,  and  tenth  issues  in  favour  of  Morton 
the  defendant;  that  it  was  not  incumbent  on  the  defendant  to  copelakd. 
prove  that  he  had  the  consent  in  writing  of  the  plaintiff,  signed  by 
or  in  the  handwriting  of  the  plaintiff,  for  the  representations 
mentioned  in  the  declaration ;  that  the  plaintiff  was,  under  the 
circumstances  proved  at  the  trial,  estopped  from  saying  that  the 
defendant  was  not  justified  in  causing  the  said  dramatic  pieces 
to  be  represented,  and  from  saying  that  the  defendant  had  not  a 
sufficient  consent  for  such  representations,  and  from  suing  for  the 
sums  for  which  this  action  was  brought,  and  that  the  jury  ought  to 
have  been  so  directed ;  that,  upon  the  evidence,  the  defendant  was 
entitled  to  a  verdict  upon  each  of  the  counts  in  the  declaration,  and 
the  jury  *ought  to  have  been  so  directed ;  and  that  there  was  [  *526  j 
evidence  upon  which  the  jury  would  have  been  justified  in  finding 
a  verdict  for  the  defendant,  and  that  the  jury  ought  to  have  been 
so  directed." 

J.  A.  Rxissell  now  showed  cause : 

*  *  The  consent  in  writing  of  the  author  had  not  been  [  527  ] 
obtained.  The  proof  of  the  want  of  such  consent  was  no  part  of  the 
plaintiff's  case.  [He  cited  The  Apothecaries*  Company  v.  Bentley  (1) 
and  Rex  v.  I'uiner  (2),']  The  question  is,  whether  the  words  of  [528] 
the  statute  are  satisfied  by  the  consent  of  an  agent  of  the  author, 
or  whether  there  must  not  be  the  consent  in  writing  of  the  author 
himself,  that  is,  signed  by  the  author  himself. 

(Maulb,  J. :  The  statute  does  not  say  the  consent  shall  be  signed 
by  the  author ;  but  it  must  be  his  consent,  and  it  must  be  in 
writing.    If  the  author  issues  or  acts  upon  it,  is  it  not  his  consent  ?) 

The  written  consent  or  permission  of  Shearman  is  of  a  date  anterior 
to  the  composition  of  either  of  the  pieces  in  question.  Had  Shear- 
man power  prospectively  to  bind  every  one  who  might  become  a 
member  of  the  Dramatic  Authors*  Society  ?  To  satisfy  the  statute, 
the  consent  either  must  be  altogether  in  the  handwriting  of  the 
author  or  proprietor,  or  it  must  be  signed  by  him,  or  there  must  be 
specific  evidence  that  it  was  issued  by  him.  The  Act  must  be  con- 
strued so  as  to  further  the  object  of  the  Legislature,  viz.  to  benefit 
authors ;  and  the  Court  will  not  permit  their  rights  to  be  interfered 
with  without  the  consent  required  by  the  Act. 

(1)  By.  &  Moo.  159.  (2)  6  M.  &  S.  206. 
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MoBTOK  (Maulb,  J. :   The  aathors  who  have  chosen   to  establish  this 

CoPELAKD.  Society,  have  no  doubt  done  it  with  a  view  to  their  own  benefit.  It 
strikes  me  that  such  a  construction  as  will  make  what  they  have 
done  valid,  is  the  best  construction  for  them.) 

[He  cited  Hyde  v.  Johnson  (1).] 

[  530  ]  E.  James  and  Hawkins,  in  support  of  the  rule : 

The  consent  or  permission  given  by  Shearman  to  the  defendant 
was  a  sufiScient  consent  in  writing  within  the  statute.  The  Act 
does  not  say  that  the  consent  shall  be  under  the  hand  of  the  party, 
[  631  ]  or  "  signed  by  the  party."  *  *  Suppose  Mr.  Morton  had  been 
present  when  Mr.  Shearman  signed  the  memorandum  of  the  2nd  of 
March,  1849,  and  it  had  been  so  signed  at  his  express  request,  could 
it  be  said  that  it  was  not  such  a  consent  in  writing  as  would  bind 
him  ?  Shearman  having  been  put  forward  as  a  person  authorised 
to  give  consents  on  behalf  of  the  several  members  of  the  Society, 
there  was  ample  evidence  whence  the  jury  might  infer,  if  necessary, 
that  he  had  the  written  authority  of  each  member  for  that  purpose. 
Then,  how  stands  the  matter  with  regard  to  the  document  itself  ? 
Morton  was  a  member  of  the  Society  in  1846,  and  he  is  admitted  to 
be  so  now. 

Jeryis,  Gh.  J.  (stopping  Hawkins)  : 

My  learned  brothers  are  of  opinion,  and  I  entirely  concur  with 
them,  that  I  was  wrong  in  the  opinion  I  expressed  at  the  trial,  and 
that  the  memorandum  of  the  2nd  of  March,  1849,  does,  under  the 
circumstance,  amount  to  a  consent  in  writing  of  the  author.  I 
therefore  think  the  rule  to  enter  a  nonsuit  ought  to  be  made 
absolute.  Mr.  Russell  contends,  first,  that  the  consent  required  by 
the  statute  cannot  be  given  by  an  agent,  and  therefore  that  this  was 
not  such  a  consent  in  writing  of  the  author  as  will  satisfy  the 
statute.  That,  however,  depends  upon  the  way  you  read  the 
statute.  The  1st  section  confers  upon  the  author  of  any  dramatic 
piece,  as  his  property,  the  sole  liberty  of  representing  it  or  causing 
it  to  be  represented  at  any  place  of  dramatic  entertainment  in 
England,  &c. :  and  the  2nd  section  enacts,  **  that,  if  any  person 
shall,  during  the  continuance  of  such  sole  liberty  as  aforesaid,  con- 
trary to  the  intent  of  the  Act,  or  right  of  the  author  or  his  assignee, 
represent  or  cause  to  be  represented,  without  the  consent  in  writing 

(1)  42  E.  E.  737  (2  Bing.  N.  C.  776 ;  3  Scott,  289). 
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of  the  author  or  other  proprietor  first  had  and  obtaineid,  at  any  place  Mobton 
of  dramatic  entertainment  within  the  limits  aforesaid,  any  such  ck>p£LAND. 
production  as  aforesaid,  or  *any  part  thereof,  every  such  offender  [  «532  ] 
shall  be  liable  for  each  and  every  such  representation  to  the  pay- 
ment of  an  amount  not  less  than  40$.,  or  to  the  full  amount  of  the 
benefit  or  advantage  arising  from  such  representation,  or  the  injury 
or  loss  sustained  by  the  plaintiff  therefrom,  whichever  shall  be  the 
greater  damages,  to  the  author  or  other  proprietor  of  such  produc- 
tion so  represented  contrary  to  the  true  intent  and  meaning  of  the 
Act."  If  you  read  the  words  "  without  the  consent  in  writing  of 
the  author,"  as  if  they  had  been  *'  without  the  consent  in  the 
writing  of  the  author,"  it  might  be  in  favour  of  the  view  contended 
for  by  Mr.  Russell.  But  in  truth  it  means  "  without  the  author's 
consent  in  writing," — that  is,  it  must  be  the  consent  of  the  author, 
and  it  must  be  in  writing,  which  may  either  be  the  writing  of  the 
author  himself,  or  that  of  some  agent  by  him  duly  authorised. 
Now,  was  Mr.  Shearman,  at  the  time  he  gave  the  consent,  the  agent 
of  Mr.  Morton?  Mr.  Morton  was,  it  appears,  a  member  of  the 
Dramatic  Authors'  Society  in  1846,  when  the  last  list  or  schedule 
was  published  :  he  was  a  member  also  in  1849  ;  and  the  admissions 
show  that  he  is  a  member  still.  We  must,  therefore,  take  it  that 
he  was  a  member  at  the  time  the  consent  was  signed  by  Shearman. 
Now,  if  the  consent  had  been  given  by  Mr.  Morton's  express 
authority,  there  could  be  no  doubt  upon  the  construction  of  the 
statute ;  and,  Morton  being  a  member  of  the  Society,  and  Shearman 
the  secretary  and  accredited  agent  of  the  Society,  it  seems  to  me 
that  his  signature  was  sufficient.  If  Shearman  had  written,  "  I,  as 
agent  of  Mr.  Morton,  authorise  you  to  play  dramas  belonging  to  the 
authors  forming  the  Dramatic  Authors'  Society,"  upon  the  facts 
admitted  I  think  there  can  be  no  doubt  that  that  would  have  been  a 
sufHcient  consent  in  writing  by  Morton  to  satisfy  the  terms  of  the 
statute,  and  to  protect  the  defendant  from  penalties.  Two  objections 
♦have  been  urged  by  Mr.  Russell  against  allowing  the  paper  in  [  •633  J 
question  to  have  this  operation.  In  the  first  place,  it  is  said  that 
the  three  pieces  which  the  defendant  is  charged  with  having  repre- 
sented without  the  author's  consent,  were  not  in  existence,  had  not 
been  composed,  at  the  time  of  Shearman's  supposed  consent,  and 
that  Shearman  could  at  the  most  only  be  authorised  to  give  consent 
as  to  dramas  the  titles  of  which  had  been  published  by  the  Society. 
There  is  nothing,  however,  in  the  memorandum  so  to  lindit  it. 
**  Mr.  Gopeland  has  permission  to  play  dramas  belotiging  to  the. 
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MoBTON  aathors  forming  the  Dramatic  Authors'  Society/'  upon  his  com- 
CopBLAND.  plying  with  certain  conditions.  If  the  matter  were  doubtful  upon 
the  memorandum  itself,  the  rules  and  regulations  attached  to  the 
schedule  issued  in  June,  1840,  remove  that  doubt.  They  contain 
an  express  intimation  of  an  intention  on  the  part  of  the  Society  to 
issue  periodical  lists  of  new  dramas  which  might  from  time  to  time 
be  brought  out  by  the  members ;  and  the  third  rule  evidently  shows 
that  it  was  contemplated  that  such  new  dramas  should  be  subject 
to  the  same  regulations  with  regard  to  the  permission  to  represent 
them,  as  those  which  had  already  been  scheduled.  It  is  plain  they 
contemplated  that  the  secretary  should  have  authority  to  give  per- 
mission to  perform  not  only  those  dramas  which  were  inserted  in 
the  lists  already  issued,  but  also  those  which  might  be  inserted  in 
future  schedules.  Then  it  is  further  insisted,  that,  assuming 
Shearman  to  have  been  duly  authorised  to  give  the  consent,  the 
consent  was  conditional  only  on  the  furnishing  a  monthly  file  of 
bills,  and  payment  of  accounts  within  a  fortnight  after  they  have 
been  sent  by  the  post.  This,  however,  was  a  condition  subsequent. 
The  licence  takes  out  the  sting  of  the  penalty  at  the  time  of  the 
representation.  The  result  of  the  agreement,  as  it  seems  to  me, 
[  ^534  ]  *is,  that  the  parties  consent  to  turn  the  penal  provisions  of  the  Act 
of  Parliament  into  a  civil  remedy.  Instead  of  suing  for  penalties  as 
for  an  unauthorised  representation  of  their  works,  by  mutual  agree- 
ment they  convert  the  author's  claim  into  an  assumpsit.  That  is 
the  course  that  should  have  been  taken  here ;  and  then  the  real 
question  between  the  Society  and  the  defendant  would  have  been 
fairly  tried.  For  these  reasons,  I  am  of  opinion  that  the  view  I 
took  at  the  trial  was  an  erroneous  one,  and  that  the  plaintiff 
ought  to  have  been  nonsuited.  The  rule,  therefore,  will  be  made 
absolute. 

Maulb,  J. : 

I  am  of  the  same  opinion.  The  question  raised  at  the  trial, 
was,  whether  the  defendant,  who  was  sued  for  penalties  under  the 
Dramatic  Copyright  Act,  8  «k  4  Will.  IV.  c.  15,  had  performed 
certain  dramas  the  property  of  the  plaintiff,  being  a  member  of  a 
certain  Society  calling  themselves  the  Dramatic  Authors*  Society, 
without  the  consent  in  writing  of  the  author.  My  Lord  Chief 
Justice  then  thought  that  a  document  which  was  put  in  by  the 
defendant  did  not  amount  to  such  consent,  and  thereupon  the 
defendant  ha4  ft  y?!'????!'  ^jgainst  him,  with  liberty  to  move  to  enter 
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a  nonsuit  if  the  Ooort  should  think  upon  more  full  inquiry  that  the      mobton 

consent  was  sufiScient  within  the  statute ;  and  a  rule  for  that  pur-    copeiLlnd. 

pose  has  accordingly  been  obtained.    It  appears  to  me  that  the 

memorandum  in  question  was  a  sufiScient  consent  within  the  terms 

of  the  statute.     That  which  the  statute  requires,  is, ''  the  consent  in 

writing  of  the  author  or  proprietor."     Now,  it  appears  to  me  that 

this  was  the  consent  of  the  author,  and  it  was  *  in  writing.    The 

statute  does  not  say  that  the  consent  shall  be  written  by  the  author, 

or  signed  by  him,  or  indeed  by  any  body.    It  is  objected  to  this 

document,  *that  it  was  not  written  by  the  author  or  signed  by  him.       I  **36  ] 

The  statute  simply  requires  that  the  consent  shall  be  bis  act,  and 

that  it  shall  be  in  writing.     One  object  of  requiring  it  to  be  in 

writing  evidently  is,  that  the  terms  of  the  consent  may  be  beyond 

the  possibility  of  doubt  or  dispute.  That  object  is  attained  perfectly 

whether  it  be  in  the  handwriting  of  the  party  himself  or  not.    There 

may  sometimes  be  another  object  to  be  attained  by  requiring  an 

instrument  to  be  in  writing,  viz.  to  identify  the  act  as  the  act  of  the 

party,  as  in  the  case  of  a  will,  and  in  other  instances  mentioned 

in  the  Statute  of  Frauds,  29  Gar.  II.  c.  8,  where  the  instrument  is. 

expressly  required  to  be  signed  by  the  party  to  be  charged  thereby. 

In  those  cases,  the  signature  of  the  party  serves  to  identify  the 

writing  as  the  very  writing  by  which  the  party  is  to  be  bound.     In 

some  of  the  cases  provided  for  by  that  statute,  the  signature  may  be 

either  that  of  the  party  himself,  or  that  of  an  **  agent  thereunto 

lawfully  authorised  by  writing,"  as  in  the  case  of  leases,  s.  8 ;  or  of 

''  some  other  person  thereunto  by  him  lawfully  authorised,"  as  in 

the  case  of  agreements,  s.  4;  or  by ''some  other  person  in  his 

presence  and  by  his  express  directions,"  as  in  the  case  of  a  devise 

of  land,  s.  6,  or  "  in  his  presence  and  by  his  directions  or  consent," 

s.  6 ;  or  by  ''  their  agents  thereunto  lawfully  authorised,"  as  in  the 

case  of  the  sale  of  goods,  s.  17.    The  necessity  of  signature  arises 

in  every  case  from  the  express  requirement  of  the  statute.    Signature 

does  not  necessarily  mean  writing  a  person's  Christian  and  surname^ 

but  any  mark  which  identifies  it  as  the  act  of  the  party  (i).    I 

cannot  call  to  mind  any  document  which  by  the  law  of  this  country 

requires  to  be  written  entirely  by  the  person  who  is  to  be  bound  by 

it, — ^a  holograph  (2).     *In  the  statute  now  under  consideration,  not      [  *536  ] 

(1)  Provided  it  be  proved  or  admitted  privileges :  see  Bell's  Diet,  of  the  Law 
to  be  genuine,  and  be  the  accustomed  of  Scotland,  Vol.  2,  p.  47,  3rd  ed. ; 
mode  of  signature  of  the  party.  1  Bell's  Commentaries  on  the  Laws 

(2)  By  the  law  of  Scotland,  holo-  of  Scotland,  5th  ed.,  p.  324. 
graph    deeds    enjoy    some    peculiar 
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MoBTON  a  word  is  said  about  whose  writing  the  document  shall  be:  it 
CoPELAKD.  merely  seems  designed  to  exclude  that  kind  of  doubt  and  uncertainty 
which  arises  from  the  circumstance  of  a  thing  not  being  evidenced 
by  writing  at  all.  That  object  is  completely  secured  by  the  sort  of 
permission  held  out  Jby  the  prospectus  of  this  Society  :  and  the  regula- 
tions  they  have  adopted  for  the  purpose  of  preventing  evasion  of  the 
statute,  seem  to  me  to  be  quite  adequate  for  that  purpose.  As  soon 
aa  that  prospectus  and  list  of  dramas  belonging  to  members  of  the 
Dramatic  Authors'  Society  was  published,  or  to  be  met  with  at  the 
office  of  their  secretary,  and  the  manager  of  a  theatre  represented 
any  o^  those  dramas  upon  the  faith  of  the  statements  so  put  forth, 
his  so  doing,  I  think,  amounted  to  the  becoming  a  party  to  an  agree- 
ment with  the  respective  authors  that  he  should  be  at  liberty  to 
represent  them  on  his  sending  bills  and  paying  the  prices  affixed  for 
each  night's  performance.  That  involves  the  consent  in  writing  of 
the  author,  who,  by  continuing  a  member  of  the  Society,  authorises 
the  secretary  to  do  what  he  has  done  here.  It  is  said  that  the  three 
pieces  in  question  were  not  in  existence  at  the  time  the  consent  in 
this  case  was  given.  That  may  be  so.  But  there  is  no  reason  why 
a  man  should  not  consent  to  the  performance  of  any  dramas  he  may 
hereafter  produce,  and  to  place  them  amongst  the  common  stock  of 
the  Society  when  written.  It  seems  to  me  that  the  grounds  upon 
which  this  document  is  objected  to  as  not  being  a  sufficient  consent 
within  the  statute,  entirely  fail.  I  think  this  was  a  very  deliberate 
consent,  given  upon  full  consideration,  and  on  terms  which  are 
[  •537  1  thought  ♦reasonable  by  many  dramatic  authors  of  repute.  I  there- 
fore feel  glad  to  be  Bble  to  give  effect  to  it.  It  seems  to  me  that 
there  was  no  reason  for  bringing  the  action.  The  plaintiff  had  no 
ground  of  complaint  whatever  against  the  defendant,  who  seems  to 
have  performed  his  part  of  the  agreement.  I  am  clearly  of  opinion 
that  this  was  such  a  **  consent  in  writing  of  the  author,"  as  to 
exempt  the  defendant  from  penalties  for  representing  the  dramas, 
or  plays,  or  farces,  or  whatever  they  may  be,  in  question. 

Cbbbswell,  J. : 

I  also  am  of  opinion  that  the  rule  should  be  made  absolute  to 
enter  a  nonsuit.  The  first  question  is,  whether  the  document 
relied  on  by  the  defendant  was  a  sufficient  consent  in  writing  of  the 
author  to  satisfy  the  statute  8  &  4  Will.  lY.  c.  15,  s.  2.  I  think  it 
was.  There  was  evidence  that  it  was  given  by  a  person  authorised 
to  give  it;    and  it  is  in  writing.     There  is  nothing  in  the  Act 
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requiring  it  to  be  signed  by  the  author  himself.  Suppose  a  letter  Morton 
.  had  been  addressed  by  the  defendant  to  Mr.  Morton  asking  permis-  copeland. 
sion  to.  perform  these  three  pieces,  and  an  answer  had  been 
returned,  written  and  signed  by  Shearman,  to  this  effect, — "  I  am 
instructed  by  Mr.  Morton  to  say,  that,  upon  such  and  such  terms, 
you  are  at  liberty  to  perform  so  and  so," — the  same  question  would 
have  arisen ;  and,  could  anybody  doubt  for  a  moment  what  the 
result  would  have  been  ?  The  consent  given  here  is  given,  not  on 
behalf  of  Mr.  Morton  only,  but  on  behalf  of  all  the  authors  who  are 
members  of  the  Society.  The  next  question  is,  whether  the  consent 
which  was  given  in  1849,  is  limitea  to  then  existing  dramas,  or 
extends  to  future  productions.  It  seems  to  me  to  be  large  enough 
to  apply  to  all.  If  the  members  of  the  Society,  or  their  secretary, 
had  intended  to  limit  it  in  the  way  suggested,  *they  should  have  [  «538  ] 
done  80  in  terms.  So  far  from  there  being  any  such  express  limi- 
tation, it  seems  to  me  that  the  printed  regulations,  which  speak  of 
lists  to  be  from  time  to  time  issued,  evidently  contemplate  future 
productions  of  the  Society's  members,  and  that  the  licence  when 
once  granted  was  intended  to  be  applicable  to  future  schedules. 

Cbowdbb,  J. : 

I  am  of  the  same  opinion.  It  was  at  first  urged  by  Mr.  Russell 
that  there  was  no  consent  in  writing  of  the  author  within  the 
meaning  of  the  statute,  because  the  consent  was  not  in  the  hand- 
writing of  the  author,  or  signed  by  him.  But,  when  the  words  of 
the  Act  are  looked  at,  I  find  that  the  consent  is  not,  as  in  the  cases 
relied  on  by  the  plaintiff,  required  to  be  signed  by  the  party.  All 
that  is  required,  is,  that  the  consent  of  the  author  shall  be  in  writing. 
Then  it  was  said,  that,  assuming  that  the  consent  may  be  written  or 
signed  by  an  agent,  there  was  no  evidence  here  that  Shearman  was 
authorised  to  sign  this  document  as  agent  for  Mr.  Morton.  Looking, 
however,  at  the  relative  position  of  the  parties, — that  Mr.  Morton 
was  a  member  of  the  Dramatic  Authors'  Society,  and  Mr.  Shearman 
their  secretary,  and  that  the  prospectus  and  lists  were  issued  by  the 
Society,  showing  how  and  upon  what  terms  permission  to  perform 
the  several  pieces  was  to  be  obtained, — I  think  it  is  impossible  to 
say  that  Shearman  was  not  duly  constituted  Morton's  agent  to  give 
such  consent.  It  was  further  insisted,  that,  at  all  events,  the  con- 
sent did  not  apply  to  the  three  pieces  in  question,  inasmuch  as  they, 
were  not  in  existence  at  the  time  the  document  was  given,  and  that 
the  consent  must  be  confined  to  then  existing  dramas.    It  seems  to 
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MoBTOM      me,  however,  that  that  is  not  so.    The  words  of  the  document  are 

CopELAND.     general.    It  is  quite  clear  that  the  consent  might  be  *a  prospective 

[  *539 ]       consent,  and  that  it  was  intended  that  it  should  be  an  authority  to 

the  defendant  to  act  any  plays  nrhich  might  thereafter  be  brought 

into  the  common  stock  of  the  Society. 

Rule  absolute  for  a  nonsuit 


1865.  GEORGE  V.  JAMES  SOMERS  the  Youngee. 

^^^'  (16  0.  B.  539—543 ;  S.  C.  24  L.  J.  C.  P.  185.) 

[Decision  on  repealed  County  Courts  Act.    See  Copeman  v.  Bo$e  (1857) 
7  El.  &  Bl.  679,  684.] 


1855.  SHEPHERD  V.  BAKER. 

•^^  (I6C.  B.  544— 547.) 

[Costs  under  London  Small  Debts  Act,  1852.    See  County  Courts  Act,  1888, 
8.  185.] 


1855.  SKINNER  V.  CARTER 

^^^'  (16  C.  B.  548—549.) 

[Obsolete  practice.] 


1855.  STEEL   V.   The   SOUTH-EASTERN    RAILWAY 

^a^^'  COMPANY  (1). 

f  ^^  J  (16  C.  B.  550—553 ;  S.  C.  25  L.  T.  0.  S.  129.) 

Where  work  is  done  for  a  Bailway  Company  under  a  contract  (parol  or 
otherwise),  the  Company  are  not  responsible  for  injury  resulting  to  a  third 
person  from  the  negligent  manner  of  doing  the  work,  though  they  employ 
their  own  surreyor  to  superintend  it,  and  to  direct  what  shall  be  done. 

This  was  an  action  upon  the  case  for  an  injury  to  certain  garden 
ground  of  the  plaintiff,  from  the  negligent  manner  of  doing  certain 
work  by  the  alleged  servants  of  the  Company. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  Spring  Assizes 
at  Kingston.  It  appeared  that  the  plaintiff  was  the  occupier  of 
about  ten  acres  of  garden  ground  adjoining  the  defendants'  railway ; 
and  that  certain  workmen,  in  excavating  a  road  for  the  purpose 
of  making  an  embankment  for  the  railway,  cut  into  a  drain  or 
culvert,  whereby  the  water  was  let  out  over  the  plaintiff's  land,  and 

(1)  See  Hardaker  v.  Idle  District  Council  [1896]  1  Q.  B.  335,  65  L.  J. 
Q.  B.  263.— J.  G.  P. 
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his  crops  were  damaged.    The  question  was  whether  this  was  done       steel 

by  any  person  for  whose  acts  the  Company  were  liable.    There  was   ^^g  gouTH- 

evidence  to  show  that  the  work  was  being  done  under  the  super-  ^  eastern 

.  ^        Railway  Co. 

mtendence  of  one  Philhps,  the  surveyor  of  the  Company,  who 

furnished  the  plans :  but  one  Eaves,  the  foreman  of  one  Fumess,  a 

bricklayer,  stated  that  the  work  was  done  by  him  and  the  men 

employed  by  him,  under  a  contract  between  Furness  and  the 

Company.    No  contract,  however,  was  produced. 

Upon  his  cross-examination,  the  witness  said  :  **  I  had  orders  to 
go  on  from  Mr.  Phillips.  He  is  the  surveyor  of  the  Company. 
Mr.  Phillips  was  the  person  who  told  me  what  to  do.  But  I  was 
the  responsible  person  to  determine  in  what  manner  that  which 
Mr.  Phillips  directed  me  to  do  should  be  carried  out." 

It  further  appeared,  that  Phillips  had  directed  Eaves  to  cut 
through  only  the  half  of  a  certain  road  at  once;  and  that  the 
flooding  resulted  from  the  workmen  having,  'notwithstanding  this       [  *55i  ] 
direction,  cut  through  the  whole  at  once. 

The  learned  Judge  thought  there  was  nothing  to  go  to  the  jury, 
and  accordingly  directed  a  nonsuit,  reserving  to  the  plaintiff  leave 
to  move  to  enter  a  verdict,  with  130Z.  damages,  if  the  Court  should 
be  of  opinion  that  under  the  circumstances  the  defendants  were 
liable. 

E.  James,  in  Easter  Term  last,  accordingly  obtained  a  rule 
nisL 

He  submitted,  that,  this  not  being  the  case  of  a  sub-contract,  as 
in  Knight  v.  Fox  (1)  and  that  class  of  cases,  there  was  evidence  of 
negligence  on  the  part  of  the  defendants,  which  ought  to  have  been 
submitted  to  the  jury. 

BramweU  now  showed  cause  : 

The  rule  was  moved  improvidently.  If  the  damage  in  question 
resulted  from  the  negligence  of  the  Company's  servants,  no  doubt 
the  Company  would  be  liable.  But  here  it  appears  that  they 
employed  a  bricklayer  to  do  the  work. 

(Jbrvis,  Ch.  J. :  According  to  plans  prepared  by,  and  under  the 
superintendence  of,  the  Company's  surveyor.) 

If  the  doing  the  work  according  to  the  plans  necessarily  caused  the 
mischief,  the  Company  would  be  responsible.    But  all  that  appeared> 

(1)  6  Ex  721. 
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was,  that  the  bricklayers  received  directions  from  Mr.  Phillips  as  to 
what  they  were  to  do :  the  contractor's  foreman  expressly  stated 
that  he  was  the  responsible  person  to  determine  how  Phillips's 
orders  were  to  be  carried  into  execution.  There  was  nothing  to 
show  that  the  work  so  far  as  it  was  done  or  concurred  in  by  Phillips 
caused  the  plaintiff  any  injury.  On  the  contrary,  it  distinctly 
appeared  that  the  damage  arose  entirely  from  the  improper  manner 
in  which  Phillips's  directions  had  been  followed. 

Hawkins,  in  support  of  the  rule : 

The  only  question  *is,  whether  there  was  any  evidence  to  go  to 
the  jury  to  fix  the  Company  with  liability.  It  was  proved  that  the 
injury  the  plaintiff  had  sustained  resulted  from  the  manner  in 
which  the  work  in  question  was  done.  It  was  also  proved  that  the 
work  was  being  done  under  the  immediate  superintendence  of 
Phillips,  the  Company's  surveyor.  It  is  true,  one  of  the  witnesses 
stated  that  the  work  was  being  done  under  a  written  contract :  but 
no  contract  was  produced;  and  there  was  nothing  to  show  what 
was  the  nature  of  the  work  to  be  done  under  the  supposed  contract 

(Maule,  J. :  It  was  assumed  throughout  at  the  trial  that  there 
was  a  contract.) 

It  was  proved  that  everything  that  had  been  done  was  done  under 
the  direction  of  the  defendants'  surveyor. 

(Cresswbll,  J. :  It  was  proved  that  he  directed  the  thiug  to  be 
done,  but  not  the  improper  manner  of  doing  it.) 

Jervis,  Ch.  J. : 

I  am  of  opinion  that  there  was  no  evidence  to  go  to  the  jury  to 
fix  the  defendants  in  this  case.  It  seems,  from  what  my  brother 
Maule  says,  to  have  been  taken  for  granted  that  Furness  was 
employed  by  the  Company,  under  a  contract,  to  do  the  work  in 
question  under  Phillips's  directions.  It  appears  that  Phillips 
ordered  that  the  road  should  not  be  cut  through  at  once.  If  that 
direction  had  been  obeyed  by  Furness's  men,  the  damage  com- 
plained of  would  not  have  occurred.  There  clearly  was  no  case 
for  the  jury.  Indeed,  we  should  not  have  granted  the  rule,  if  we 
had  not  been  informed  that  this  was  not  a  case  of  sub-contract. 

Maule,  J. : 

I  think  it  highly  probable,  from  what  I  recollect  of  the  case,  that 
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the  injury  done  to  the  plaintiff's  land  was  the  result  of  natural       Sfeel 
causes.    At  all  events,  there  was  no  evidence  to  show  that  the   thkSouth- 
Corapany,  or  any  servants  of  the  Company,  were  to  blame.  ilulway  Co. 

Crbsswbll,  J. :  [  663  ] 

I  also  am  of  opinion  that  there  was  no  evidence  in  this  case  that 
could  properly  have  been  left  to  the  jury  to  show  that  the  defen- 
dants or  their  servants  had  been  guilty  of  any  such  negligence  as 
to  make  them  responsible.  The  person  who  did  the  work  proved 
that  he  was  employed  by  Furness.  If  it  could  have  been  shown 
that  the  plaintiff's  land  was  flooded  in  consequence  of  something 
done  by  the  orders  of  Mr.  Phillips,  the  Company's  surveyor, 
it  might  have  been  said  that  that  was  the  same  as  if  Phillips 
had  done  it  with  his  own  hands,  and  then  the  Company  would 
have  been  responsible.  But,  it  seems  that  the  order  given  by 
Phillips  was,  to  do  the  work  in  a  different  manner  from  that 
adopted  by  Furness's  men.  This  was  work  done  under  a  contract, 
— whether  parol  or  otherwise,  is  immaterial, — and  there  is  nothing 
to  show  negligence  in  any  one  for  whose  acts  the  Company  are 
responsible. 

Crowdbr,  J. : 

I  am  of  the  same  opinion.     The  only  persons  responsible  for 

the  acts  complained  of  are  Furness  or  Eaves.    The  circumstance 

of  the  work  being  done  by  Furness  under  a  contract,  negatives 

his  being  a  servant  of   the   Company,     The  evidence  of  Eaves 

showed  that  he  was  acting  quite  independently  of  the  Company, 

though  receiving  orders  from  their  surveyor.     There  clearly  was 

no  evidence  to  fix  the  defendants. 

Rule  discharged. 


HAYNE   V.   ROBERTSON.  iws. 

(16  C.  B.  554—560;  S.  C.  24  L.  J.  0.  P.  155  ;  1  Jur.  N.  S.  526.)  -»^8. 

[Practice  under  the  Common  Law  Procedure  Act,  1854.] 


ROBERTSON   v.   HAYNE.  i856. 

(16  0.  B.  560-561.)  Junelh 


[Practice  as  to  change  of  venue.] 
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1H55.  BIGGS  V.   HANSELL. 

*!f!J!*"  (16  C.  B.  562—573.) 

[  562  ]  Where  aa  arbitrator  to  whom  all  matters  in  difference  in  a  cause  are 

referred,  professes  by  his  award  to  deal  with  the  whole  matters,  it  is  no 
objection  that  he  omits  specifically  to  dispose  of  one  of  the  matters  in 
difference,  if  it  necessarily  appears  from  the  whole  of  the  award  that  that 
matter  was  substantially  disposed  of. 

It  is  no  ground  for  setting  aside  an  award,  that  the  arbitrator  (a  layman) 
has  examined  witnesses  not  upon  oath  or  affirmation,  if  that  mode  of 
proceeding  was  not  objected  to  at  the  time  of  their  examination. 

By  a  Judge's  order,  dated  the  2lBt  of  February  last,  and  made  by 
consent,  all  matters  in  difference  in  this  cause  (which  arose  out 
of  a  building  contract)  were  referred  to  the  arbitrament  of 
one  John  Kilby,  a  builder.  By  this  order,  it  was  provided, 
amongst  other  things,  that  the  costs  of  the  reference  and  award 
should  be  paid  in  equal  moieties  by  the  plaintiff  and  defendant ; 
*  that  each  party  should  appoint  a  surveyor,  and  that  the  arbitrator 
should  give  each  surveyor  four  days'  notice,  who  should  then  in 
company  with  the  arbitrator  compare  the  building  with  the  con- 
tract, plan,  and  specification  mentioned  in  the  cause,  and  examine 
and  make  all  necessary  measurements  of  the  work  done  by  the 
plaintiff,  and  that  each  party  should  pay  his  own  surveyor,  and 
that  the  arbitrator,  although  attended  by  the  surveyor  of  each 
party,  should  not  be  attended  by  the  attorney  of  either  party ;  that 
the  arbitrator  should  be  at  liberty  (if  he  should  think  fit)  to 
examine  the  parties  and  their  respective  witnesses  upon  oath  or 
affirmation,  &c.  &c. 

By  a  subsequent  order,  of  the  16th  of  March,  one  Evan  Owen 
Williams  was  appointed  arbitrator  in  lieu  of  Kilby,  who  had 
declined  to  act  as  arbitrator. 

The  action  was  brought  to  recover  a  balance  of  173^  19«.  alleged 
to  be  due  from  the  defendant  to  the  plaintiff  under  [a]  building 
contract.     *     *     * 
•  [  565  ]  The  plaintiff,  by  his  particulars,  claimed,  beyond  the  contract 

price  of  718Z.  19«.,  a  sum  of  lOlZ.  10«.  for  extras;  and,  after 
allowing  627Z.  for  payments  on  account,  and  19/.  10«.  for  goods 
supplied  to  him  by  the  defendant,  he  went  for  a  balance  of 
173J.  19«. 

The  arbitrator  (Williams)  made  his  award  on  the  5th  of  April 
last.  After  reciting  the  order  of  reference,  and  Kilby's  refusal  to 
act  as  arbitrator,  and  the  subsequent  Judge's  order,  the  award 
proceeded  as  follows: 
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"  Now,  I  the  said  Evan  Owen  Williams,  having  taken  upon  me  Biggs 
the  burthen  of  the  said  arbitrator,  and  having  heard  and  duly  hansell. 
considered  all  the  allegations  and  evidence  of  the  said  respective 
parties  of  and  concerning  the  said  matters  in  difference  as  afore- 
said, do  make  this  my  award  in  writing  of  and  concerning  the 
same,  and  do  hereby  award,  order,  and  determine  that  the  said 
Joseph  Biggs  had  good  cause  of  action  against  the  said  Edward 
Hansell,  as  stated  in  the  proceedings  in  the  said  action :  and  I 
assess  and  award  the  damages  to  be  paid  by  the  said  defendant  to 
the  said  plaintiff  in  the  said  action  (after  giving  the  said  defendant 
credit  for  the  sums  paid  by  him  on  account,  and  for  his  bill  and 
claim  against  the  plaintiff  for  corn  and  hay  as  stated  and  admitted 
in  the  particulars  of  the  plaintiff's  demand  in  the  said  action)  at 
the  sum  of  1222.  6^.  5d. :  And  I  further  assess  the  costs  of  the 
said  reference,  and  of  this  my  award,  at  the  sum  of  lOL  1 4a." 

Pearson^  in  Easter  Term  last,  obtained  a  rule  nisi  to  set  aside 
the  award,  on  the  grounds, — ^first,  that  the  arbitrator  held  a 
meeting  to  proceed  with  the  reference,  without  the  defendant's 
having  any  notice  thereof, — secondly,  that,  at  such  meeting, 
the  arbitrator,  in  the  "^absence  of  the  defendant  and  his  legal  [  *566  ] 
adviser,  proceeded  with  the  reference,  and  took  evidence  not  upon 
oath, — thirdly,  that  objections  to  the  plaintiff's  claim  existed  which 
the  arbitrator  had  not  given  effect  to,  inasmuch  as  the  defendant 
had  had  no  opportunity  of  bringing  such  objections  before  him, 
more  particularly  the  want  of  the  plaintiff's  work  and  materials 
being  certified  to  have  been  done  to  the  satisfaction  of  the 
defendant's  surveyor,  and  written  orders  having  been  given  by 
the  defendant  for  the  extras,  neither  of  which  objections  the 
defendant  had  ever  waived  or  abandoned, — fourthly,  that  the 
defendant  had  never  been  heard  at  all  before  the  arbitrator  in 
the  said  reference,  but  that  the  said  arbitrator  had  made  his 
award  without  hearing  the  defendant  at  all,  or  giving  him  an 
opportunity  of  being  heard, — fifthly,  that  the  arbitrator  had  not 
awarded  upon  all  matters  in  dispute,  inasmuch  as  the  award 
was  silent  as  to  the  compensation  of  702.  claimed  by  the  defendant 
on  account  of  the  non-completion  of  the  works  pursuant  to  the 
terms  of  the  agreement,  and  was  also  silent  as  to  the  damages 
occasioned  by  the  work  and  materials  not  being  performed  and 
supplied  according  to  the  specification. 

The  affidavits  upon  which   the  rule  was  obtained,  stated  in 
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Bioos  substance,  that  the  arbitrator  attended  at  the  Com  Exchange, 
Hansell.  3^*  Albans,  on  the  26th  of  March  last,  for  the  purpose  of  com- 
paring the  building  with  the  contract,  plan,  and  specification, 
and  measuring  the  work ;  that  no  notice  or  intimation  was  given 
to  the  defendant  or  his  attorney  by  the  said  arbitrator  of  his 
intention  to  hold  such  meeting,  but  that,  having  heard  that  such 
meeting  was  to  take  place,  he  wrote  to  Mr.  Holyoak,  his  surveyor, 
requesting  him  to  inform  the  arbitrator  that  he  should  be  pre- 
vented from  attending  on  that  day ;  that,  notwithstanding  that  the 
defendant  had   received   no  notice  from   the  arbitrator  of  such 

[  *567  ]  meeting,  and  his  ^protest  against  its  being  held  on  the  said 
26th  of  March,  the  arbitrator  proceeded  to  hold  the  meeting  in 
his  absence  and  in  the  absence  of  any  person  on  his  behalf  except 
Holyoak,  who  had  no  authority  from  him  to  act  except  so  far  as 
related  exclusively  to  his  business  and  profession  of  a  surveyor, 
and  as  set  forth  in  the  order  of  reference  ;  that,  on  the  said  26th  of 
March,  the  defendant  was  sent  for  by  the  arbitrator,  for  the 
purpose  of  answering  some  question  as  to  the  works ;  that  the 
defendant  then  informed  the  arbitrator  that  he  should  insist  upon 
the  plaintiff's  producing  written  orders  pursuant  to  the  specification, 
signed  by  the  plaintiff  and  himself,  for  any  extra  work  which  the 
plaintiff  might  claim  to  be  allowed  for,  and  that,  pursuant  to  the 
contract  between  the  plaintiff  and  himself,  an  allowance  would  have 
to  be  made  to  him  for  the  time  the  premises  remained  incomplete 
after  the  respective  times  mentioned  in  the  contract;  that  the 
arbitrator  was  occupied  with  the  surveyors  at  the  Corn  Exchange 
from  11  o'clock  in  the  morning  till  after  3  o'clock  in  the  afternoon 
of  the  said  26th  of  March,  and  that  the  defendant  was  not  aware 
that  the  arbitrator  was  upon  that  occasion  going  into  any  other 
matters  of  the  reference  than  comparing  the  said  Corn  Exchange 
with  the  plan  and  specification,  and  examining  and  making  all 
necessary  measurements  of  the  work  done  by  the  plaintiff;  that  the 
defendant  had  since  been  informed,  and  verily  believed,  that,  on 
the  said  26th  of  March,  the  arbitrator  in  his  absence  heard  and 
examined  the  plaintiff,  and  also  examined  several  witnesses  on  the 
plaintiff's  behalf,  and  took  much  material  evidence  (not  upon  oath) 
upon  matters  other  than  the  comparing  the  Corn  Exchange  with 
the  specification,  and  the  examination  and  measurement  of  the 
works,  and  that  the  defendant  had  no  opportunity  of  cross-examin- 
ing the  plaintiff  or  his  witnesses,  or  of  objecting  to  their  evidence ; 

[  *oG8  J       that  the  plaintiff  and  his  surveyor  were  with  *the  arbitrator  the 
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whole  day,  and  that  the  surveyor  of  the  plaintiff  was  allowed  to  biogs 
advocate  the  cause  of  the  plaintiff  in  other  matters  than  those  per-  hansell. 
taining  to  his  office  of  surveyor,  and  that  he  pronounced  the  con- 
tract mentioned  in  the  particulars  in  this  cause,  so  far  as  related 
to  the  allowance  to  be  made  to  the  defendant  in  case  of  non- 
completion,  to  be  illegal,  and  not  binding;  that,  after  the  said 
26th  of  March,  and  without  the  knowledge  or  consent  of  the 
defendant,  the  written  evidence  of  one  Manlove  was  forwarded  by 
the  plaintiff  to  and  received  by  the  arbitrator  in  some  matter 
relating  to  the  reference ;  that  no  orders  in  writing  either  of  the 
defendant  or  his  surveyor  were  produced  by  the  plaintiff  to  the 
arbitrator  at  the  meeting  on  the  26th  of  March,  for  the  extra  works 
claimed  by  the  plaintiff,  and  that  he  had  never  waived  the  necessity 
of  such  orders  being  produced,  and  that  the  award  had  been  made 
notwithstanding,  giving  the  plaintiff  the  benefit  of  such  extras ; 
that  the  Corn  Exchange  was  not  completed  on  the  1st  of  November 
last,  and  that  the  Assembly  Room  was  not  completed  on  the 
24th  of  December  last,  pursuant  to  the  contract,  and  that  the  whole 
of  the  buildings  and  premises  were  not  finally  completed  externally 
and  internally  on  the  9th  of  January  last,  nor  until  one  hundred 
and  forty  days  afterwards,  whereby  702.  became  due  to  the  defendant 
under  the  contract ;  that  this  had  not  been  taken  into  consideration 
by  the  arbitrator  ;  that  the  arbitrator  never  required  the  defendant 
to  be  examined  as  a  witness,  nor  ever  gave  him  an  opportunity  to 
do  so,  and  that,  if  the  defendant  had  known  that  the  arbitrator  was 
about  to  make  his  award  without  calling  upon  him  to  give  such 
evidence,  he  would  have  offered  evidence,  but  that  the  arbitrator 
made  his  award  without  giving  him  an  opportunity  of  so  doing ;  that 
several  parts  of  the  work  had  not  been  performed,  and  the  materials 
had  *not  been  supplied  according  to  the  specification,  and  that  no  [  *569  ] 
compensation  had  been  allowed  by  the  arbitrator  for  such  deduc- 
tions ;  that  the  defendant's  surveyor  had  never  given  any  certificate 
of  satisfaction  of  completion  of  the  works  pursuant  to  the  terms  of 
the  agreement;  and  that  the  defendant  had  never  waived  the 
necessity  of  such  certificate  being  given. 

There  was  also  an  affidavit  of  the  defendant's  attorney  negativing 
the  receipt  by  him  of  any  notice  of  tlie  meeting  of  the  26th  of 
March;  and  an  affidavit  of  Holyoak,  the  defendant's  surveyor, 
stating,  that,  on  the  3rd  of  May,  1864,  the  plaintiff  applied  for  his 
certificate  of  approval  of  the  work,  but,  the  work  not  having  been 
completed  to  his  satisfaction  in  many  particulars,  he  declined  to 
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Biggs  give  such  certificate,  and,  the  said  work  not  having  since  been 
Hanbelu  completed  by  the  plaintiff  to  his  satisfaction,  he  had  never  given 
such  certificate;  that,  on  the  26th  of  March  last,  the  arbitrator 
held  a  meeting  at  St.  Albans,  and  the  deponent  attended  in  the 
capacity  of  surveyor  to  the  defendant,  but  did  not  give  evidence  or 
proceed  in  matters  beyond  the  scope  of  his  authority  as  surveyor, 
relating  to  the  comparison  of  the  building  mentioned  in  the  order 
of  reference,  with  the  contract,  plan,  and  specification,  and  the 
examination  and  necessary  measurement  of  the  work  done  by  the 
plaintiff;  that  the  plaintiff  and  his  surveyor  attended  at  such 
meeting,  and  that  the  arbitrator  asked  the  plaintiff  several  questions 
respecting  the  contract  between  him  and  the  defendant,  the  subject 
of  this  action,  and  witnesses  on  behalf  of  the  plaintiff  were  sent  for, 
but  that  neither  the  examination  of  the  plaintiff  nor  of  the  said 
witnesses  was  upon  oath ;  that  the  deponent  never  gave  any  orders 
to  the  plaintiff  for  any  extra  works  to  be  done ;  that  no  orders  for 
any  such  extra  works  by  the  defendant  were  produced  at  such 
[♦670]  meeting  to  the  arbitrator;  *  that  the  defendant  never  waived  the 
necessity  of  such  orders  being  produced,  but  insisted  upon  the 
plaintiff's  producing  orders  for  all  works  to  be  claimed  as  extras ; 
that,  on  behalf  of  the  defendant,  the  deponent  drew  the  attention 
of  the  arbitrator  to  the  terms  of  the  contract,  and  pointed  out  to 
him  the  clause  under  which  the  defendant  was  entitled  to  compensa- 
tion for  the  non-completion  of  the  said  work  by  the  plaintiff  within 
the  time  specified  by  the  contract;  and  that  he  also  drew  the 
attention  of  the  arbitrator  to  several  works  that  were  not  done 
according  to  the  plan  and  specification,  the  value  of  which  were 
claimed  as  deductions  in  consequence  of  their  not  being  performed 
according  to  such  contract. 

Lvsh  now  showed  cause,  upon  aflSdavits  of  the  plaintiff  and 
of  the  arbitrator : 

The  former  stated,  that  it  was  expressly  arranged,  when  first  it 
was  consented  to  refer  the  cause,  that  neither  his  attorneys  nor  the 
attorney  of  the  defendant  should  interfere  or  take  any  part  whatever 
in  or  about  the  reference,  and  consequently  his  (the  plaintiff's) 
attorneys  had  not  done  so ;  that,  the  meeting  having  been  arranged 
between  the  plaintiff's  surveyor,  Bennett,  and  the  arbitrator  and 
Holyoak,  for  the  26th  of  March,  the  latter  undertook  to  convey 
notice  thereof  to  the  defendant ;  that  the  meeting  took  place,  and 
the  plaintiff  and  defendant  attended  with  their  respective  surveyors, 
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Bennett  and  Holyoak,  and  the  defendant  on  that  occasion  made  bioqs 
no  objection  to  the  insufficiency  of  the  notice,  or  the  mode  of  conduct-  hanIiell. 
ing  the  inquiry  ;  that,  shortly  after  the  arbitrator  entered  upon  the 
subject  of  the  reference,  and  was  proceeding  with  the  same,  on  the 
said  26th  of  March,  the  defendant  left  the  meeting,  and  the 
arbitrator  declined  to  proceed  in  his  absence,  and  sent  for  him, 
whereupon  the  defendant  returned  a  message  *to  the  effect  that  his  [  •671  ] 
presence  was  not  required,  that  Holyoak  knew  all  about  the  matter, 
and  that  he  should  be  satisfied  wilh  whatever  he  did;  that  the 
arbitrator  again  sent  for  the  defendant,  who  took  part  in  the  pro- 
ceedings, in  the  course  of  which  the  question  as  to  the  allowance 
to  the  defendant  for  the  non-completion  of  the  said  work  specified 
by  the  contract,  was  fully  discussed,  and  the  plaintiff  told  the 
arbitrator,  in  the  presence  of  the  defendant,  that  he  expressly 
arranged  with  him  that  he  should  not  proceed  with  the  works  at 
the  time  on  account  of  the  weather,  and  that  he  had  witnesses  who 
could  prove  the  same,  whereupon  the  defendant  again  said  that  he 
should  leave  the  matter  entirely  to  Holyoak  and  the  arbitrator; 
that,  at  that  meeting,  the  arbitrator  was  not  required  to  examine 
any  one  on  oath,  nor  was  any  objection  made  to  their  not  being 
examined  on  oath,  nor  to  the  mode  of  conducting  the  inquiry,  nor 
did  the  defendant  or  Holyoak  ever  hint  that  they  had  or  required 
any  witness  to  be  examined,  nor  asked  for  any  adjournment  of  the 
meeting,  though  they  very  well  knew  that  the  reward  was  to  be 
made  by  the  7th  of  April ;  that  it  was  arranged  at  the  said  meeting, 
in  the  presence  and  with  the  express  sanction  of  Holyoak,  that  the 
plaintiff  should  forward  the  defendant's  written  orders  for  the 
extra  work  done  by  him,  which  he  did  on  or  about  the  28th  of 
March ;  that  every  witness  examined  at  the  said  meeting  was 
examined  in  the  presence  of  Holyoak  or  the  defendant ;  and  that, 
at  such  meeting,  a  discussion  took  place  as  to  the  putting  up  of 
some  water  fittings,  and  it  was  arranged,  with  the  assent  of  Holy- 
oak, that  the  account  of  Mr.  Manlove  against  the  plaintiff  for  the 
same  should  be  transmitted  to  the  arbitrator,  which  was  done. 
The  arbitrator  also  made  an  affidavit,  in  which  he  stated,  amongst 
other  things,  that  he  understood  Holyoak  to  be  duly  authorised 
to  act  for  the  defendant  on  the  reference;  tbat  the  defendant 
and  *hi8  surveyor  had  ample  opportunity  of  adducing  evidence  [  •572  ] 
before  him,  had  they  been  so  minded;  that  the  subject  of  the 
allowance  claimed  by  the  defendant  for  the  non-completion  of  the 
work  at  the  time  specified  in  the  contract,  was  fully  discussed  in 
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Bioos  the  defendant's  presence ;  that  he  was  not  asked  to  examine  any 
HAN8ELL.  person  on  oath,  nor  was  any  objection  made  to  the  mode  of  con- 
ducting the  inquiry,  nor  was  any  other  appointment  or  adjournment 
suggested,  and  he  l)elieved  that  all  parties  acted  upon  the  understand- 
ing that  no  more  witnesses  would  be  produced  ;  and  that  he  believed 
that  every  claim  or  objection  by  either  party  was  brought  and 
dbcussed  before  him,  and  received  full  consideration. 

The  objections  to  this  award  are  completely  answered.  Although 
the  defendant  himself  had  no  notice  of  the  time  of  holding  the 
meeting,  his  agent  had,  and  he  himself  attended  before  the 
arbitrator,  and  so  waived  the  objection.  Then,  as  to  the  witnesses 
not  having  been  examined  upon  oath,  that  clearly  is  no  ground  for 
setting  aside  the  award,  if  no  objection  was  made  at  the  time  of  the 
examination :  Ridoat  v.  Pyc  (l).  Then  it  is  said  that  the  arbitrator 
has  omitted  to  determine  some  of  the  matters  referred  to  him. 

(Cresswbll,  J. :  The  objection  rather  is,  that  the  arbitrator  does 
not  say  that  he  has  decided  upon  all  the  matters  referred.) 

The  award  professes  to  be  made  *'  of  and  concerning  the  said 
matters  in  difference  so  referred  as  aforesaid." 

(Cresswbll,  J. :  Mr,  Pearson  will  contend  that  the  arbitrator 
should  have  distinctly  said  that  the  defendant  was  not  entitled  to 
the  10«.  a  day  he  claimed.) 

The  affidavits  show  distinctly  tbat  the  arbitrator  considered  and 
intended  to  dispose  of  all  that  was  in  difference  between  the  parties. 

Pearson,  in  support  of  the  rule : 

Notice  of  the  meeting  to  Holyoak  was  no  notice  at  all.  Holyoak 
[  *573  ]  was  only  *a  surveyor,  and  did  not  represent  the  defendant  any 
further  than  as  the  order  of  reference  required,  viz.  for  the  purpose 
of  going  to  the  premises  with  the  arbitrator,  comparing  the  build- 
ing with  the  contract,  plan,  and  specification,  and  examining  and 
making  the  necessary  measurements  of  the  work  done. 

(Maule,  J.:  The  order  of  reference  does  not  so  limit  it.  The 
attorneys  are  not  to  interfere, — a  very  sensible  arrangement.  But 
the  affidavits  filed  on  the  part  of  the  plaintiff  show  that  the  defen- 
dant deputed  the  whole  of  the  affair  to  his  surveyor.) 

The  award  shows,  at  all  events,  that  the  arbitrator  has  not  awarded 

(1)  2  Bos.  &  P.  91. 
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upon  all  the  matters  in  difference  referred  to  him.    He  merely       Bigos 
states  that  the  plainti£f  ''had  good  cause  of  action   against  the     hanbell. 
defendant  as  stated  in  the  proceedings  in  the  said  action  ;'*  and  he 
assesses  the  damages :  bat  he  says  nothing  about  the  defendant's 
claim  of  10«.  per  day. 

(Maulb,  J. :  He  states  what  he  allows  to  the  plaintiff,  and  he 
does  not  say  that  he  finds  anything  due  to  the  defendant.) 

He  ought,  it  is  submitted,  to  have  disposed  unequivocally  of  the 
defendant's  claim. 

Per  Curiam  : 
We  think  the  award  is  abundantly  clear.    The  rule,  therefore, 

will  be  discharged. 

Rule  discharged,  with  costs. 


In  re  .  ^®^^- 

JUHS  12. 

(16  C.  B.  574.)  

It  is  no  objection  to  the  filing  of  a  certificate  of  acknowledgment  under         ^        -' 
the  Fines  and  Recoveries  Act,  1833  (3  &  4  Will.  IV.  c.  74),  that  the  date 
certificate  is  written  on  an  erasure. 

M/ZTT^i /{/amoved  that  the  registrar  of  certificates  of  acknowledg- 
ments of  married  women,  under  the  8  &  4  Will.  IV.  c.  74,  might  be 
at  liberty  to  receive  and  file  the  certificate  and  affidavit  in  this 
matter,  notwithstanding  the  date  of  the  certificate  was  written  on 
an  erasure,  without  any  explanation  of  the  circumstances  on  the 
instrument  itself.  He  submitted,  that,  inasmuch  as  the  date  of  the 
acknowledgment  would  show  that  the  date  now  appearing  on  the 
certificate  was  the  true  date,  the  erasure  was  immaterial. 

Per  Curiam  : 

The  date  on  the  other  part  of  the  document  shows  that  the  date 
here  inserted  is  the  true  date.  The  certificate  may  therefore  be 
filed. 

Fiat. 


TURNLEY  V.  The  LONDON  and  NORTH  WESTERN      jl^^\^ 
RAILWAY   COMPANY.  — 

(16  C.  B.  575.) 
[Obsolete  practice.] 
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1855.  LANE  V.   BAG8HAW, 

'^''J^^'  (16  C.  B.  576—579 ;  S.  C.  3  C.  L.  R.  919.) 

L  *^'^  J  It  is  not  enough  to  entitle  a  plaintiff  to  a  mandamus  to  examine  a 

witness  in  Australia,  to  show  a  mere  probability  that  he  can  give  useful 
evidence  (1). 

The  plaintiff  in  this  action  sought  to  recover  from  the  defendant 
448L  15«.  damages,  for  having  been  induced,  in  March,  1852,  to 
purchase  five  hundred  shares  in  the  Lake  Bathurst  Australasian 
Gold  Mining  Company,  by  the  false  and  fraudulent  representations 
of  the  defendant,  who  was  at  that  time  chairman  of  the  directors  of 
the  said  Company.  The  declaration,  amongst  other  things,  charged 
the  defendant  and  other  persons,  at  that  time  constituting  the 
board  of  management,  with  having  made  false  and  fraudulent 
representations  to  the  committee  of  the  Stock  Exchange,  in  order  to 
procure  the  shares  of  the  Lake  Bathurst  Australasian  Gold  Mining 
Company  to  be  inserted  in  the  official  list  of  the  said  committee,  and 
to  induce  the  committee  to  appoint  a  settling  day  for  the  said  shares. 

The  declaration  was  delivered  on  the  9th  of  February  last :  on 
the  19th,  the  defendant  pleaded, — first,  Not  guilty,  secondly,  that 
the  plaintiff  was  not  induced  for  the  cause  alleged  to  make  the 
purchase  in  the  declaration  mentioned, — thirdly,  that  the  plaintiff 
did  not  purchase  as  in  the  declaration  alleged :  and,  on  the  18th  of 
May,  issue  was  joined,  and  notice  of  trial  given  for  the  sittings  in 
London  after  the  present  Term. 

On  the  22nd  of  May,  a  summons  was  taken  out  calling  on  the 
plaintiff  to  show  cause  why  a  mandamus  should  not  be  issued  to  the 
Chief  Justice  and  the  other  Judges  of  the  Supreme  Court  of  Judica- 
ture at  Melbourne,  in  Australia,  for  the  examination  of  one  James 
Boyle  {viva  voce)  as  a  witness  on  behalf  of  the  defendant,  at 
Melbourne. 
[  ♦577  ]  The  application  was  opposed,  upon  an  affidavit  which  *stated, 

that  Boyle  was  not  a  director  of  the  Company  at  the  time  when  the 
said  false  and  fraudulent  representations  were  made  by  the  defen- 
dant and  other  persons  to  the  committee  of  the  Stock  Exchange, 
nor  was  Boyle  a  director  at  the  time  when  the  shares  were  first 
inserted  in  the  official  list ;  that  the  shares  were  first  inserted  in 
the  official  list  in  April,  1852,  and  that  Boyle  did  not  become 
a  director  of  the  Company  until  the  month  of  July  following: 
that  it  was  believed  that  the  application  for  a  mandamus  to  take 
the  examination  of  Boyle,  was  made  solely  for  delay,  and  that 

(1)  As  to  the  present  practice,  see  Order  XXXVII.,  rr.  5,  6  and  6a.— J.  G.  P. 
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Boyle  was  not  material  for  the  defence,  and  could  not  in  any  way        lane 
affect  the  plaintiff's  right  to  recover  in  this  action;  and  that  a     baoshaw. 
postponement  of  the  trial  would  greatly  prejudice  the  plaintiff. 

Mr.  Justice  Williams,  before  whom  the  summons  was  heard, 
adjourned  the  hearing  until  the  80th  of  May,  for  further  evidence 
in  support  of  the  application.  Accordingly,  the  parties  again 
attended  before  Williams,  J.,  on  the  BOth  of  May,  when  a  further 
affidavit  of  the  defendant  was  produced,  in  which  he  stated,  that, 
although,  at  this  distance  of  time,  and  without  referring  to  the 
books  of  the  Company,  which  were  not  in  his  possession  or  control, 
he  could  not  remember  the  precise  date  when  James  Boyle,  the 
proposed  witness,  became  a  director  of  the  Company,  yet  that  he 
was  actively  concerned  in  the  formation  of  it,  and  attended  almost 
every  meeting  of  the  directors  thereof  from  the  commencement, 
and  it  was  understood  prior  to  the  month  of  April,  1852,  that  he 
should  become  one  of  the  directors  in  the  place  of  Sir  E.  Belcher, 
who  retired  from  the  direction  on  or  about  the  16th  of  April,  1852, 
on  his  taking  the  command  of  the  Arctic  expedition,  and  that  in 
fact  Boyle  did  subsequenlly  become  a  director  in  the  place  of  the 
said  Sir  E.  Belcher;  that  it  was  impossible  for  the  defendant  to 
specify  the  precise  questions  and  points  to  *  which  the  evidence  of  [  *^78  ] 
Boyle  would  be  directed,  but  that  the  object  of  the  same  was,  to 
prove  that  he,  the  defendant,  was  no  party  whatever  to  any  false  or 
fraudulent  representations  as  alleged  in  the  declaration ;  that,  in 
the  months  of  November  and  December  last,  he  employed  persons 
for  the  express  purpose  of  ascertaining  where  Boyle  was,  but 
without  being  able  to  do  so ;  and  that,  although  there  were  rumours 
that  he  had  left  England,  the  deponent  had  no  knowledge  whatever 
as  to  where  he  had  gone,  until  the  17th  instant  (May),  and  he  then 
for  the  first  time  ascertained  that  he  had  gone  to  Melbourne. 

The  learned  Judge  being  still  dissatisfied,  refused  to  make  any 
order,  but  indorsed  the  summons  as  follows :  ''  Defendant  to  be  at 
liberty  to  go  to  the  Court,  with  further  affidavits  on  both  sides." 

Willes,  accordingly,  on  a  former  day  in  this  Term,  obtained  a 
rule  nUL 

A  further  affidavit  of  Bagshaw  was  produced ;  but  the  only  addition 
to  his  former  statements  was  the  following, — "  Since  the  making  of 
my  affidavit  in  this  cause,  of  the  29th  of  May  last,  I  liave  read  the 
answer  of  the  said  James  Boyles  sworn  in  the  cause  of  Barnard 
against  myself  and  others,  and  from  it  I  am  strengthened  in  my 

B.R. — VOL.  c.  64 
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Lake        conviction  that  the  evidence  of  the  said  James  Boyle  will  be  of 
BA08HAW.    material  assistance  to  me  in  this  action,  and  will,  as  I  verily  believe, 
prove  that  I  was  no  party  to  any  such  false  and  fraudulent 
representations  as  aforesaid." 

Lush  showed  cause,  submitting,  that  the  additional  affidavit 
contained  nothing  to  induce  the  Court  to  come  to  any  other  con- 
clusion than  that  to  which  the  learned  Judge  came  when  the  parties 
were  before  him  at  chambers ;  and  that  the  whole  of  the  affidavits 
taken  together  did  not  justify  the  Court  in  imposing  upon  the  plain- 
t  *679  ]  tiflf  *the  amount  of  delay  and  inconvenience  which  must  result 
from  the  issuing  a  mandamus  or  a  commission  to  examine  witnesses 
at  so  distant  a  place,  and  with  so  little  reasonable  probability  of 
their  knowing  anything  about  the  transactions  giving  rise  to  the 
action. 

WiUes,  in  support  of  his  rule  : 

The  question  is,  whether  the  Court  is  to  receive  affidavits  on  both 
sides,  to  try  the  materiality  of  the  evidence  of  the  proposed  witness, 
before  they  will  grant  a  mandamus  to  examine  him ;  or  whether  it 
is  not  enough  for  the  applicant  to  show  a  reasonable  degree  of 
probability  that  the  evidence  which  the  witness  is  expected  to  give 
will  avail  to  establish  his  case  or  his  defence. 

Jebvis,  Ch.  J. : 

I  do  not  at  all  think  that  this  is  a  proper  case  for  a  mandamus. 

Grbsswbll,  J. : 

To  entitle  a  party  to  a  mandamus  to  examine  witnesses  in  the 
colonies,  it  is  not  enough  to  aver  or  to  suggest  that  it  is  probable 
that  the  witness  proposed  to  be  examined  will  give  useful  or  material 
evidence.  But,  upon  these  affidavits,  I  think  even  that  does  not 
appear,  but  I  think  the  contrary  does. 

Crowder,  J. : 

I  must  confess  it  does  not  seem  to  me  upon  these  affidavits  at  all 
probable  that  Boyle  would  be  a  material  and  necessary  witness. 

Rule  discharged. 
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M08S0P  V.  The  GREAT  NORTHERN  RAILWAY  isss. 


COMPANY. 

(16  C.  B.  580—586.) 

[See  (K  N.  R.  v.  Mouop  (1855)  17  C.  B.  130;  Burton  v.  Titchmarth  (1880)49 
L.  J.  Ex.  573 ;  Mvxon  v.  Loudon  Tram.  Co.  (1889)  57  L.  J.  Q.  B.  446.] 


June  U. 


EBENEZER  DAVIES  v.  DANIEL   PRATT.  i855. 

(16  C.  B.  686—588.)  

Where  an  arbitrator  in  making  hie  award,  described  the  defendant  by  a         [  ^^  1 
wrong  Christian  name,  the  Court  refused  to  grant  him  a  rule  under  the 
Judgments  Act,  1833  (1  &  2  Vict.  c.  110),  s.  18 ;  but  sent  the  award  back  to 
the  arbitrator  to  be  amended. 

This  cause  and  all  matters  in  difference  between  the  parties  were 
referred  to  a  barrister.  In  making  his  award  (in  favour  of  the 
defendant),  the  arbitrator  by  mistake  called  him  "  David  "  instead 
of  "  Daniel." 

Will€8y  on  a  former  day  in  this  Term,  obtained  a  rule  calling  on 
the  plaintiff  to  show  cause  why  he  should  not  pay  the  taxed  costs 
awarded  against  him,  pursuant  to  the  1  &  2  Vict.  c.  110,  s.  18 ;  or 
why,  if  necessary,  it  should  *not  be  referred  back  to  the  arbitrator       [  *587  ] 
to  amend  his  award  by  inserting  therein  the  defendant's  true  name. 

Bernard  showed  cause : 

The  award  is  not  in  the  action  referred :  there  is  no  such  cause 
as  **  Ebenezer  Davies  v.  DavUl  Pratt''  This,  therefore,  is  not  a 
case  in  which  the  Court  would  enforce  the  award  by  attachment : 
Lees  v.  Hartley  (i) ;  and  consequently  not  a  case  for  an  order  for  pay- 
ment under  the  1  &  2  Vict.  c.  110,  s.  18.  In  Hoioettv.  Clements  (2), 
the  Court,  under  similar  circumstances  to  those  of  the  present  case, 
declined  to  give  effect  to  an  award,  but  sent  it  back  to  the  arbitrator 
for  amendment. 

Jervis,  Ch.  J. : 

What  answer  does  Mr.  WiUes  propose  to  give  to  those  cases  ? 

Wilks : 

The  identity  of  the  party  is  apparent  from  circumstances  shown 
upon  the  face  of  the  award:  and,  moreover,  the  identity  of  the 

(1)  8  Dowl.  P.  C.  883.  (2)  7  Man.  &  G.  1044. 
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davies       defendant  with  the  person  described  in  the  award  as  "  David  Pratt," 
PuATT.       is  Bworn,  and  not  denied. 

Jervis,  Ch.  J. : 

I  think  you  cannot  enforce  the  award  in  this  way  in  its  present 
state.  It  must  go  back  to  the  arbitrator  to  be  amended,  as  was 
done  in  Howett  v.  Clements. 

Bernard  : 

When  the  rule  was  moved,  the  defendant  was  not  in  a  condition 
to  ask  the  Court  to  refer  the  matter  back  to  the  arbitrator.  An 
application  for  that  purpose  was  refused  in  the  last  Term,  on  the 
ground  that  the  award  was  not  before  the  Court  (!)• 

Jebvis,  Ch.  J. : 

[  ^588  ]  You  have  now  taken  the  objection.     *The  matter  is  therefore 

properly  before  the  Court.    It  was  a  mere  slip.    It  must  go  back. 

The  rest  of  the  Court  concurring, 

Rule  absolute  accordingly. 

Bernard  asked  for  the  costs  of  the  rule. 

Per  Curiam  : 

No  costs. 

1855.  COLLINS  V.  JOHNSON. 

•^•^2.  (16  c.  B.  588-614 ;  S.  C.  24  L.  J.  C.  P.  231.) 

[Obsolete  practice.] 

1855.  JONES  V.   ORCHARD  (z). 

JnMll.         ^jg  Q  ^  614—625 ;  S.  C.  24  L.  J.  C.  P.  229 ;  1  Jur.  N.  S.  936 ;  3  W.  B.  554.) 

[  61^  ]  A.  entered  into  a  i-ecoguizance  of  bail  for  B.  on  the  removal  by  certiorari 

of  an  indictment  for  conspiracy  from  the  Central  Criminal  Court  to  the 
Queen's  Bench.  B.  was  convicted,  and  the  recognizance  was  estreated  for 
the  non-payment  of  the  prosecutor's  costs :  Held,  that  A.  might  maintain 
an  action  against  B.  as  upon  an  implied  indemnity. 

This  was  an  action  to  recover  402.  48.,  the  amount  of  two  bills  of 
exchange,  and  the  further  sum  of  402.  for  money  paid,  and  upon  an 
account  stated. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at 

(1)  16  C.  B.  162,  noted  p.  677,  above.      Herman  v.  Jeuchner  (1885)  16  Q.  B.  D. 

(2)  See  Wilson  v.  Sirugndl  (1881)  7      561,  54  L.  J.  Q.  B.  340.— J.  G.  P. 
Q.  B.  D.  548,  561,  50  L.  J.  M.  G.  145; 
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Westminster  in  this  Term.     As  to  the  counts  upon  the  bills,  there        Jones 
was  no  defence  ;  as  to  the  rest,  the  circumstances  were  as  follows :      orchard. 
The  defendant  had  been  indicted  at  the  Central  Criminal  Court,  with 
another,  *for  a  conspiracy.    The  indictment  was  removed  to  the       [  •^is  ] 
Courtof  Queen's  Bench,  and,  at  the  defendant's  request,  the  plaintiff 
entered  into  a  recognisance  in  the  sum  of  40/.  in  the  following  form : 

''England  (to  wit).  Be  it  remembered,  that,  on  the  24th  day  of 
December,  in  the  16th  year  of  the  reign  of  our  sovereign  lady, 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  William  Henry 
Orchard,  of  &c.,  John  Jones,  of  &c.,  and  Bernard  Lintott,  of  &c., 
come  before  me.  Sir  Charles  Crompton,  Knight,  one  of  her 
Majesty's  justices  of  the  Court  of  Queen's  Bench,  and  acknowledge 
to  owe  our  said  lady  the  Queen  the  several  sums  following,  that  is 
to  say,  the  said  William  Henry  Orchard  the  sum  of  80Z.,  and  the 
said  John  Jones  and  Bernard  Lintott  the  sum  of  40Z.  each,  of 
lawful  money  of  Great  Britain,  to  be  levied  upon  their  several  goods 
and  chattels,  lands,  and  tenements,  to  her  Majesty's  use;  upon 
condition,  that,  if  the  said  William  Henry  Orchard  shall  appear  in 
her  Majesty's  Court  of  Queen's  Bench  at  Westminster  on  the  11th 
day  of  January  next,  and  shall  plead  to  all  and  singular  indict- 
ments of  whatsoever  conspiracies  whereof  he  and  another  stand 
indicted,  and  at  his  own  proper  costs  and  charges  shall  cause  and 
procure  the  issue  or  issues  that  may  be  joined  thereon  to  be  tried 
in  the  same  Term,  or  at  the  sitting  of  Nisi  Prius  to  be  holden  after 
the  same  Term,  in  and  for  the  county  of  Middlesex,  if  the  said  Court 
shall  not  appoint  any  other  time  for  the  trial  thereof,  and,  if  the  said 
Court  shall  appoint  any  other  time,  then  at  such  other  time,  and 
shall  give  due  notice  of  such  trial  to  the  prosecutor  or  his  attorney, 
and  shall  personally  appear  from  day  to  day  on  the  trial  of  the 
said  indictment,  and  not  depart  until  he  shall  be  discharged  by 
the  Court  before  whom  such  trial  shall  be  had ;  and  shall  appear 
from  day  to  day  in  the  said  Court  of  Queen's  Bench  at  Westminster, 
and  not  depart  until  discharged  ""by  such  last-mentioned  Court ;  [  *616  ] 
then  this  recognisance  to  be  void,  or  else  to  remain  in  full  force." 

The  defendant,  having  appeared  and  pleaded  to  the  indictment 
in  the  Court  of  Queen's  Bench,  was  tried  and  convicted  in  his 
absence ;  and  the  recognisance  entered  into  by  the  present  plaintiff 
having  been  estreated  for  non-payment  by  the  defendant  of  the 
prosecutor's  costs,  the  plaintiff  now  brought  this  action  upon  the 
indemnity  implied  by  law. 
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joKEfl  The  estreat  was  as  follows :  "  Because  the  said  William  Henry 

Orchard.  Orchard  did  not  pay  to  the  prosecutor  his  costs  taxed,  according  to 
the  course  of  the  said  Court,  upon  an  indictment  against  him  and 
another  for  certain  conspiracies  and  misdemeanours  whereof  they 
were  convicted,  as  by  the  course  and  practice  of  the  said  Court  he 
ought  to  have  done,  but  made  default." 
A  verdict  having  been  found  for  the  plainti£f,  damages  80/.  4«., 

G.  Francin,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi  to 
reduce  the  damages  by  the  sum  of  401.,  and  to  enter  the  verdict  for 
the  defendant  upon  the  indebitatus  counts,  on  the  ground  that 
there  was  no  implied  indemnity  on  the  defendant's  part  to  repay 
the  plaintiff  the  amount  of  the  estreated  recognisance.  He  sub- 
mitted, that,  although  such  an  implied  indemnity  would  arise  in 
the  case  of  bail  in  a  civil  action,  it  was  contrary  to  public  policy 
that  it  should  exist  in  a  criminal  case. 

(Crbsswbll,  J. :  Was  there  any  condition  in  the  recognisance  for 
payment  of  costs  ?) 

[  ^6^7  ]  None  (I).  The  object  *of  the  recognisance  is,  to  insure  the  personal 
attendance  of  the  party  at  the  trial.  That  object  would  be  defeated 
in  many  cases,  if  this  sort  of  implied  indemnity  existed. 

(Crbsswbll,  J.:  The  estreat  here  is  not  for  non-appearance 
of  the  accused,  but  for  non-payment  of  the  costs.) 

Payment  of  costs  forms  one  part  of  the  consideration :  but,  if  the 
other  part  is  contrary  to  public  policy,  the  whole  is  void.  The 
main  object  of  the  recognisance  is,  to  procure  the  accused  to  appear 
and  plead  :  the  payment  of  costs  is  a  mere  incident  to  that  main 
object. 

(Crbsswbll,  J. :  The  main  object  of  the  recognisance,  I  should 
say,  is,  that  the  prosecutor  shall  not  be  put  to  costs  by  the  removal 
of  the  indictment.) 

A  rule  nisi  having  been  granted, 

(1)  The  recognisance  under  the  liable  for  the  costs,  though  not  men- 
statute  5  &  6  W.  &  M.  c.  11,  s.   2,  tioned:  s.  3. 

5  &  6  Will.  lY.  c.  33,  and  the  rule  of  The  recoguisance  now  taken  does 

Easter  Term,  15  Vict.  (1852), — as  this  contain  a  condition  for  payment  of 

was, — ^was  not  in  terms  conditioned  costs.     [See  Crown  Office  Bules,  1906, 

for  payment  of  costs :  but  the  effect  rule  14,  and  form  No.  10. — J.  G.  P.] 
was  the  same;  the  bail  were  equally 
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Finlason  showed  cause  :  Jones 

The  plaintiff  having,  at  the  request  of  the  defendant,  entered  into  Obchabd. 
a  recognisance  one  object  of  which  was  that  the  defendant  should 
pay  the  taxed  costs  incurred  by  the  prosecutor,  and  having  been 
compelled,  in  consequence  of  the  defendant's  *default,  to  pay  the  [  •eis  ] 
amount,  is  clearly  entitled  to  maintain  an  action  to  recover  it  back. 
There  is  nothing  illegal,  nothing  contrary  to  morality  or  public 
policy,  in  the  transaction.  In  all  cases  where  a  man  enters  into  a 
legal  obligation  to  pay  money  for  another,  at  his  request,  so  soon  as 
the  payment  is  made,  an  impUed  promise  arises  on  the  part  of  the 
latter  to  repay  it. 

(Maulb,  J. :  This  is  very  like  the  case  of  Lewis  v.  Campbell  (l). 
There,  A.,  being  indebted  to  B.,  gave  him  an  order  upon  C, 
his  agent,  who,  upon  its  being  presented,  declined  to  pay  it,  but 
said  he  would  set  it  off  against  a  larger  debt  due  from  B.  to  one 
D.,  for  whom  C.  was  authorised  to  collect  debts.  G.  accordingly 
credited  D.  with  the  amount  mentioned  in  the  order,  and  debited 
the  account  of  D.  with  that  amount ;  and  D.  afterwards  gave  A.  a 
letter  of  indemnity  against  any  proceedings  B.  might  take  against 
him  in  respect  of  his  debt.  B.  having  subsequently  sued  A.,  and 
obtained  judgment  against  him  (the  action  being  defended  in  A.'s 
name  by  D.),  A.  paid  the  amount,  to  avoid  an  execution.  It  was 
held,  that  the  circumstances  raised  an  implied  request  by  D.  to  A. 
to  pay  the  money ;  and  that  the  sum  so  paid  was  recoverable 
against  D.  in  an  action. for  money  paid  by  A.  to  D.'s  use. 

Jbrvis,  Ch.  J. :  It  is  clear,  that,  if  this  had  been  the  case  of  a 
civil  indemnity,  an  action  for  money  paid  would  lie.  But  the 
question  is,  whether  it  will  in  a  criminal  case.  At  what  time 
does  the  contract  to  indemnify  arise  ?) 

At  the  time  the  plaintiff  is  compelled  to  pay  the  money :  Maxwell 
V.  Jameson  (2). 

(Maule,  J.:  The  defendant  requests  the  plaintiff  to  enter  into  the 
recognisance ;  the  plaintiff  acts  upon  that  request,  and  afterwards, 
in  consequence  of  his  so  doing,  becomes  liable  to  pay  a  sum  cf 
money,  and  pays  it.  If  this  took  place  in  a  civil  case,  according  to 
Lewis  V.  Campbell  a  contract  on  the  defendant's  part  to  repay  the 
amount  is  implied.) 

(1)  79  E.  R.  623  (8  0.  B.  541).  (2)  2  B.  &  Aid.  51. 
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Jokes  In  Pawle  y.  Gunn  (1),  *the  plaintiflf  having,  at  the  defendant's 
Obchasd.  request,  entered  into  a  contract  for  the  purchase  of  Spanish  bonds, 
[  'fii*  ]  to  be  delivered  at  a  future  day,  and  having  afterwards  paid  the 
price, — it  was  held,  that  the  defendant  could  not,  in  answer  to  an 
action  for  the  money  paid  to  his  use,  object  that  the  contract  was 
not  in  writing,  as  required  by  the  Statute  of  Frauds,  29  Car.  II. 
c.  8,  s.  17(2).    *     *     * 

(Jbrvis,  Ch.  J. :  By  the  recognisance  you  personally  undertake 
that  the  prosecutor's  costs  shall  be  paid.  Where  is  the  implied 
contract  to  indemnify  arising  from  the  non-payment  ?) 

The  recognisance  is  given  under  the  5  &  6  W.  &  M.  c.  11,  s.  2. 

(Gresswbll,  J. :  The  liability  to  costs  arises  on  s.  3,  which  enacts, 
"that, if  the  defendant  prosecuting  such  writ  of  certiorari  be  con- 
victed of  the  ofifence  for  which  he  was  indicted,  that  then  the  said 
I  •620 1  Court  of  King's  Bench  shall  give  reasonable  *costs  to  the  prosecutor, 
if  he  be  the  party  grieved  or  injured,  or  be  a  justice  of  the  peace, 
mayor,  bailiff,  constable,  headborough,  tythingman,  churchwarden, 
or  overseer  of  the  poor,  or  any  other  civil  officer,  who  shall  prose- 
cute upon  the  account  of  any  fact  committed  or  done,  that  concerned 
him  or  them,  as  officer  or  officers,  to  prosecute  or  present,  which 
costs  shall  be  taxed  according  to  the  course  of  the  said  Court,  and 
that  the  prosecutor,  for  the  recovery  of  such  costs,  shall,  within  ten 
days  after  demand  made  of  the  defendant,  and  refusal  of  payment, 
on  oath,  have  an  attachment  granted  against  the  defendant  by  the 
said  Court  for  such  his  contempt ;  and  that  the  said  recognisance 
shall  not  be  discharged  till  the  costs  so  taxed  shall  be  paid."  In 
Rex  V.  Turner  (s)  it  was  held,  that,  if  a  defendant  remove  an  indict- 
ment into  the  Queen's  Bench  by  certiorari,  giving  the  usual  recog- 
nisance under  the  above  statute,  and  he  be  found  guilty,  and  die 
before  the  day  in  bank,  his  bail  are  liable  to  pay  the  costs.) 

The  bail  are  not  called  upon  by  the  recognisance  to  pay  costs.  The 
plaintiflf  has  done  all  that  the  recognisance  required  of  him:  he 
has  procured  Orchard  to  appear  and  plead  to  the  indictment ;  and 
Orchard  has  been  tried. 

(Maulb,  J. :  The  bail  are  liable  to  pay  the  prosecutor's  costs, 
although  there  is  no  undertaking  to  that  effect;  in  the  recognisance  : 

(1)  44  R.  R.  755  (4  Bing.  N.  S.  445;  562,  noted  p.  497,  above;  Knight  v. 
6  Scott,  286).  Fitch,  15  C.  B.  566,  noted  p.  497,  above. 

(2)  See  Kniphi  v.  Cambers,  15  0.  B.  (3)  3  B.  &  C.  160;  4Dowl.  &Ry.  816. 
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Reg.  V.  Haicdon  (1).     The  Crown  and  the  public  have  a  right  that        Jones 
the  bail  should  be  persons  of  ability  and  vigilance  sufficient  to  secure      orchard 
the  appearance  and  prevent  the  absconding  of  the  delinquent.     If 
they  are  indemnified,  they  stand  in  a  different  position  as  to  their 
interest  to  that  purpose  than  they  otherwise  would  do. 

Cresswell,  J. :  Do  you  obtain  sureties  in  addition  to  the  party's 
own  responsibility,  if  the  bail  are  indemnified  ? 

Jervis,  Ch.  J. :  Assuming  that  an  express  promise  to  indemnify 
would  be  bad,  can  a  promise  to  *indemnify  be  implied  ?  As  to  the  f  *62i  ] 
non-appearance  of  the  defendant,  there  can,  I  apprehend,  be  little 
doubt :  but  a  very  different  question  may  arise  as  to  the  costs  :  and 
here  the  recognisance  was  estreated  only  because  Orchard  failed  to 
pay  the  costs.) 

As  to  the  costs,  the  payment  was  clearly  a  payment  for  the  benefit 
of  the  defendant,  and  there  is  no  such  illegality  in  the  contract  as 
to  prevent  an  indemnity  being  implied  by  law.  [He  cited  Bleaden 
V.  Charles  (2).]  The  obligation  to  pay  costs  stands  clear  of  the 
objection  founded  on  public  policy. 

O.  Francis,  in  support  of  his  rule : 
The  question  is  *whether  there  can  be  any  implied  indemnity  in  [  *622  ] 
such  a  case  as  this,  or  whether  the  policy  of  the  law  does  not  prevent 
such  an  implication  from  arising.  The  object  of  the  recognisance 
is,  to  insure  the  production  of  the  offender.  If  the  indictment  had 
remained  in  the  Court  below,  the  prosecutor  would  have  had  his 
costs  out  of  the  consolidated  fund. 

(Cresswell,  J. :  Until  lately,  the  Court  had  very  little  power  over 
costs  in  cases  of  misdemeanour  (3).  That,  however,  will  not  alter  the 
construction  of  the  recognisance.) 

The  imposition  of  costs  is  one  of  the  safeguards  the  law  has  thrown 
around  prosecutors,  with  a  view  to  check  the  delays  and  vexations 
attending  the  removal  of  indictments  by  certiai-ari. 

(Cresswell,  J. :  The  liability  of  the  bail  is  not  limited  to  the  amount 
mentioned  in  the  recognisance:  they  are  liable  to  the  full  taxed  costs.) 

They  are  so :  it  was  so  held  in  Rex  v.  Teal  (4).     It  seems  to  be 

(1)  1  Q.   B.  464 ;  1  G.  &  D.  135;  (3)  See  14  &  15  Vict  c.  19,  s.  14. 
9  Dowl.  P.  C.  1007.  (4)  10  R.  R.  516  (13  East,  4). 

(2)  7  Bing.  2-16. 
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Jones        conceded,  that,  if  the  recognisance  had  heen  estreated  for  Orchard's 
Orchard,     non-appearance,  no  promise  to  indemnify  could  have  been  implied. 
The  promise  being  founded  upon  several  considerations,  if  one  be 
bad,  it  is  bad  altogether. 

(Jervis,  Ch.  J. :  If  it  is  illegal  to  indemnify  against  the  conse- 
quences of  the  defendant's  non-appearance,  and  legal  to  indemnify 
against  the  costs  of  the  prosecution,  why  are  we  to  imply  a  contract 
for  both  ?  Is  the  whole  so  tainted  with  illegality  that  a  contract 
for  that  which  is  legal  only  cannot  be  implied  ? 

Grbsbwbll,  J. :  Which  part  of  the  contract  is  illegal  ?  What  has 
the  bail  undertaken  to  do  which  he  could  not  legally  do  ?  All  the 
consideration  moves  from  the  bail.  The  question  is,  whether  the 
promise  founded  upon  the  bail's  accepting  the  responsibility  is 
illegal.  How  do  you  show  that  Orchard  promised  to  do  anything 
illegal  ?  Do  you  show  that  he  has  done  more  than  promise  to 
[  *623  ]  indemnify  *the  plaintiff  against  the  consequences  of  his  being  called 
upon  to  pay  costs  ?) 

The  contract  is  entire  and  indivisible ;  if  any  part  of  it  be  illegal, 
the  whole  is  void.  The  test  whether  a  demand  connected  with  an 
illegal  transaction  is  capable  of  being  enforced  at  law,  is,  whether 
the  plaintiff  requires  any  aid  from  the  illegal  transaction  to  establish 
his  case :  Simpson  v.  Bloss  (l) .  Here,  the  plaintiff  could  not  establish 
his  case  at  Nisi  Prius  without  putting  in  the  recognisance.  That 
being  done,  it  appears  that  the  bail  undertake  that  Orchard  shall  do 
certain  things,— appear  and  plead  to  the  indictment,  to  which  the 
statute  superadds  a  liability  to  the  costs  of  the  prosecution.  Can 
the  Court  imply  an  indemnity  as  to  one  part,  and  not  as  to  the 
whole  ? 

Jervis,  Ch.  J. : 

The  question  is  one  of  some  nicety,  and  therefore  we  will  take 

a  little  time  to  consider  it. 

Cur.  adv.  vulL 

Jervis,  Oh,  J.,  now  delivered  the  judgment  of  the  Court  : 

The  Court  desired  time  to  consider  one  point  in  this  case.  It 
was  an  action  upon  certain  bills  of  exchange,  with  coimts  for 
money  paid  and  upon  an  account  stated.  A  verdict  having  been 
found  for  the  plaintiff,  a  rule  was  obtained,  pursuant  to  leave 
reserved  at  the  trial,  to  enter  a  verdict  for  the  defendant  on  the  last 
(I)  17  R.  E.  509  (7  Taunt.  246;  2  Marsh.  542). 
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two  counts,  and  to  reduce  the  damages  by  the  sum  of  iOL,  on  the  Jones 
ground  that  no  implied  indemnity  arose  out  of  the  transaction  orchard. 
giving  rise  to  the  action  so  far  as  related  to  those  counts,  inasmuch 
as  it  would  be  contrary  to  public  policy.  We  are  all  of  opinion  that 
the  rule  should  be  discharged.  We  are  relieved  from  considering 
whether,  if  the  recognisance  had  been  estreated  for  the  non- 
appearance of  Orchard,  *the  plaintiff  would  have  had  a  good  cause  L  '624  ] 
of  action  against  him  upon  an  implied  contract  of  indemnity,  because 
that  question  does  not  occur  in  this  case.  The  action  arises  out 
of  these  circumstances :  Jones  became  bail  for  Orchard,  who  had 
been  indicted  at  the  Central  Criminal  Court  for  a  conspiracy.  The 
recognisance  was  conditioned  that  Orchard  should  appear  in  the 
Court  of  Queen's  Bench  on  a  given  day,  and  plead  to  the  indict- 
ment, and  at  his  own  proper  costs  and  charges  cause  and  procure 
the  issue  or  issues  that  might  be  joined  thereon  to  be  tried,  and 
should  appear  on  the  trial,  and  not  depart  until  he  should  be  dis- 
charged by  the  Court.  Orchard  did  duly  appear  and  plead  to  the 
indictment,  which  was  afterwards  tried  in  his  absence ;  and  he  was 
convicted.  By  force  of  the  statute  5  &  6  W.  &  M.  c.  11,  s.  3, 
Orchard  and  his  bail  became  liable  for  the  costs  of  the  prosecution. 
The  costs  were  accordingly  taxed,  but  not  paid,  and  thereupon  the 
recognisance  was  estreated,  and  Jones  was  compelled  to  pay  the 
amount,  401. ;  and  he  now  brings  this  action  upon  an  implied 
undertaking  on  the  part  of  Orchard  to  indemnify  him  against  the 
consequences  of  the  obligation  entered  into  by  him  on  his  behalf. 

The  rule  was  moved  on  the  ground  that  a  contract,  in  a  criminal 
case,  to  indemnify  the  bail  against  the  consequences  of  a  default  of 
the  principal's  appearance  on  the  trial  of  the  indictment,  is  con- 
trary to  public  policy,  and  therefore  that  the  law  will  not  presume 
any  such  contract.  It  is  unnecessary  to  decide  that  point  on  the 
present  occasion,  although  we  are  inclined  to  think  the  objection 
well  founded,  and  that  such  a  contract  would  be  contrary  to  public 
policy,  inasmuch  as  it  would  be  in  effect  giving  the  public  the 
security  of  one  person  only,  instead  of  two.  But,  as  it  is  admitted 
that  there  is  nothing  illegal  or  contrary  to  public  policy  in  the  other 
alternative,  viz.  the  contract  to  indemnify  the  bail  against  *the  [  ♦625  ] 
prosecutor's  costs,  we  need  not  embarrass  ourselves  with  the  con- 
sideration of  whether  or  not  the  law  would  infer  an  indemnity  as  to 
the  rest.  An  express  contract  to  indemnify  against  costs  would  not 
be  illegal ;  and  consequently  there  can  be  no  reason  why  the  law 
should  not  imply  an  indemnity  under  the  circumstances. 


860  1855.     C.  P.     16  C.  B.  626.  [r.r. 


Jones  It  is  ^aid  that  this  is  an  action  of  contract,  and  that  the  contract, 

Obchard.  being  void  in  part,  is  void  altogether.  The  obvious  answer  to  that 
argument  is  this,— if  it  would  be  illegal  to  enter  into  such  a  contract 
as  above  supposed,  the  law  will  not  infer  that  the  parties  have 
entered  into  an  illegal  contract ;  and,  on  the  other  hand,  if  the 
contract  to  indemnify  the  plaintiff  against  the  payment  of  costs  was 
legal,  and  the  plaintiff  in  consequence  of  entering  into  the  recog- 
nisance was  obliged  to  pay  these  costs,  the  law  will  infer  a  contract 
to  indemnify  to  that  extent. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  illegality  in 
the  contract  on  which  the  plaintiff  relies,  and  that  he  is  entitled  to 
recover.     The  rule,  therefore,  will  be  discharged. 

^  Rule  discharged. 

1855.  LEQGO   V.   YOUNG  and   Anothku(I). 

''^^'  (16  C.  B.  626—635 ;  S.  C.  24  L.  J.  C.  P.  200.) 

[  626  ]  3y  an  order  made  under  the  compulsory  power  given  by  the  Common 

Law  Procedure  Act,  1854,  *•  a  cause"  was  i-ef erred.  The  award  was 
accompanied  by  a  note  from  the  umpire  to  the  plaintiff,  on  a  separate 
piece  of  paper,  but  not  annexed  to  the  award,  in  which  the  umpire 
expressed  an  opinion  that  the  costs  of  the  action,  and  of  the  reference  and 
awai*d,  should  be  paid  by  the  defendants,  and  that  he  would  have  so 
ordered,  but  that  he  could  not  do  so,  inasmuch  as  the  order  of  reference 
was  silent  as  to  costs:  Held,  that  the  parties  were  to  be  bound  by  the 
award,  and  that  the  accompanying  note  could  not  be  looked  at. 

This  action  was  brought  to  recover  a  sum  of  776Z.  13«.  9Jd., 
balance  of  a  builder's  account  of  1,739Z.  2«.  5J<i.  for  repairs,  of 
which  the  sum  of  962{.  %b,  8^.  had  been  paid. 

The  declaration, — for  work  and  materials,  money  paid,  interest, 
and  money  found  due  upon  an  account  stated, — was  delivered  on 
the  25th  of  October,  1854  ;  and,  on  the  2nd  of  February,  1855,  the 
following  order  was  made  by  Cresswell,  J. : 

''  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by 
consent,  I  do  order  that  this  cause  be  referred  to  John  Tarring,  of 
Bucklersbury,  surveyor,  and  George  Pownall,  of  Bedford  Row,  sur- 
veyor, who  shall  be  at  liberty,  in  case  they  differ,  to  appoint  an 
umpire, — the  defendants  having  paid  to  the  plaintiff  600i.,  part  of 
the  money  demanded." 

The  arbitrators  differed,  and  accordingly  the  parties  went  before 
the  umpire  previously  appointed  by  the  arbitrators,  viz.  Thomas 
Little,  of  Northumberland  Street,  New  Road,  architect.  The  umpire, 
on  the  28th  of  April,  1855,  made  his  award,  as  follows : 

(1)  Tlolgate  v.  KiUicJc  (1861)  7  H.  &  N.  418  ;  81  L.  J.  Ex.  7. 
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"  ^Vberea8,  by  an  order  made  by  tbe  Hon,  Sir  C.  Cbesswbll,  one  Leogo 
of  the  Judges  of  her  Majesty's  Court  of  Comraon  Pleas,  and  dated  young. 
the  2nd  of  February  last,  upon  hearing  the  attorneys  or  agents  on 
both  sides,  and  by  their  consent,  a  certain  cause  then  pending  in 
the  said  Court,  between  William  Leggo,  plaintiff,  and  Heatlifield 
Young  and  John  Hair  is ,  defendants,  was  referred  to  *John  Tarring  [  *627  ] 
and  George  Pownall,  surveyors,  who  should  be  at  liberty,  in  case 
they  differed,  to  appoint  an  umpire :  And  .whereas  the  said  John 
Tarring  and  George  Pownall  did  differ  upon  and  about  the  said 
reference,  and  were  unable  to  make  any  award  thereon,  and  did  by 
writing  under  their  hands,  dated  the  17th  of  February  last,  and 
indorsed  upon  the  said  order,  appoint  me,  Thomas  Little,  of 
Northumberland  Street,  New  Boad,  architect,  as  such  umpire: 
Now,  I,  the  said  Thomas  Little,  having  taken  upon  myself  the 
charge  of  the  said  reference,  and  having  heard,  examined,  and 
considered  the  allegations,  witnesses,  and  evidence  of  the  parties  to 
the  said  cause  concerning  the  premises,  do  make  this  my  umpirage 
and  award  in  writing  of  and  concerning  the  premises,  in  manner 
following,  that  is  to  say,  I  do  award  and  adjudge  that  the  defendants 
shall  pay  to  the  plaintiff  159Z.  08.  9d,  in  full  of  all  demands  in  the 
above-mentioned  cause.    In  witness,  &c.'' 

The  award  was  accompanied  by  the  following  letter  fro<n  the 
umpire  to  the  plaintiff : 

"86,  Northumberland  Street,  New  Boad. 
"  April  28th,  1855. 
"  Leggo  v.  Young  and  Another. 

'*  Mr.  WiLLUM  Leggo. 

**  Sir, — I  beg  to  state,  as  umpire  in  tbe  above  case,  that  the  costs 

in  this  action,  and  of  the  reference  and  award,  should  be  paid  by 

the  defendants  ;  but,  as  the  order  of  reference  was  silent  as  to  such 

costs,  I  could  not  direct  them  to  be  paid,  by  my  award.    If  the 

order  of  reference  had  impowered  me  to  award  the  costs,  I  should 

certainly  have  awarded  them  to  you,  and  directed  them  to  be  paid 

by  the  defendants  in  this  action. 

"  Thomas  Little,  Umpire." 

The  Master  having  declined  to  tax  the  plaintiff's  costs  upon  this 
award,  conceiving  that  the  order  gave  him  no  authority  to  do  so, 
the  plaintiff  took  out  a  summons  ♦calling  on  the  defendants  to  show  [  ♦628  ] 
cause  why  they  should  not  pay  to  the  plaintiff  the  costs  of  the  action, 
reference,  and  award,  to  be  taxed ;  or  why  the  order  of  reference 
should  not  be  amended,  by  directing  the  said  costs  to  abide  the 
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Leggo       event,  or  giving  fche  arbitrators  and  umpire  power  to  deal  therewith 
Young.       ^^  ^^^J  0^  ^^  should  think  fit  ;  and  why  the  cause  should  not  be 

referred  back  to  the  arbitrators  or  umpire  upon  the  question  of 

costs ;  or  why  such  other  order  should  not  be  made  as  to  the  Judge 

should  seem  fit. 

The  learned  Judge  before  whom  the  summons  was  heard  declined 

to  make  any  order  thereon. 

WUles  now  moved  for  a  rule  calling  on  the  defendants  to  show 
cause  why  the  Master  should  not  be  at  liberty  to  tax  the  plaintiff 
his  costs  of  the  cause,  and  of  the  reference  and  award,  or  why,  if 
necessary,  it  should  not  be  referred  back  to  the  arbitrators  or 
umpire  to  consider  and  certify  as  to  the  said  costs. 

The  first  question  is,  whether  the  arbitrator  was  right  as  to  the 
costs  of  the  cause.     *     ♦    * 

[  ^30  ]  Byles,  Serjt.,  and  Horn^  showed  cause  in  the  first  instance: 

[  631  ]  *     *    Here,  the  order  is  silent  as  to  costs :  the  award  also  is 

silent, — unless,  indeed,  the  adjudication  of  the  umpire  that  the  sum 
to  be  paid  shall  be  ''  in  full  of  all  demands  in  the  cause,"  may  be 
taken  to  be  a  decision  by  which  the  arbitrator  has  expressly 
excluded  costs. 

(Maule,  J. :  The  cause  is  referred  :  the  umpire  takes  upon  him- 
self to  dispose  of  all  that  is  referred  to  him :  and  he  says  that  the 
sum  he  awards  is  to  be  in  full  of  all  demands  in  the  cause.  Does 
not  that  mean  that  nothing  more  is  to  be  paid  ?) 

The  plaintiff  clearly  is  not  entitled  to  costs  either  under  the  old  law 
or  under  the  statute.  Then,  there  is  no  pretence  for  referring  the 
matter  back  to  the  umpire.  It  cannot  be  said  that  the  award  is 
bad  upon  the  face  of  it :  and  the  Court  cannot  look  at  the  accom- 
panying letter  for  the  purpose  of  showing  that  the  umpire  has 
made  a  mistake. 

(Maule,  J. :  The  umpire  does  not  say  he  made  a  mistake.  If  he 
had  said  that  he  had  intended  to  award  costs  to  the  plaintiff,  but 
by  mistake  had  omitted  to  do  so,  that  might  have  been  a  different 
thing.) 

His  intention  was  completely  carried  into  effect  at  the  time  he 
signed  the  award :  and  it  would  be  extremely  dangerous  to  allow 
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an  award  to  be  influenced  or  impugned  by  subsequent  statements       Leogo 
of  the  arbitrator.     The  cases  upon  this  subject  are  collected  in       young. 
Russell  on  Awards,  300  et  seq.    The  result  seems  to  show  that  the 
Court  will  not  at  the  present  day  receive  statements  or  letters 
subsequently  written  by  the  arbitrator,  to  control  his  award :  see 
Gordon  v.  Mitchell  (1),   Brown  v.   Nelson  (2),   Doe  d.   Oxenden  v. 
Cropper  («), — which  latter  case  virtually  overrules"Xe;i*  v.  Elstob  (4), 
where  it  had  been  held,  that,  if  an  arbitrator  profess  to  decide  upon 
the  law,  and  he  mistake  it,  the  Court  will  set  aside  the  *award,       [  *632  ] 
although  the  arbitrator's  reasons  do  not  appear  upon  the  face  of 
the  award,  but  only  upon  another  paper  delivered  therewith. 

Willes  and  T.  Clunnhers,  in  support  of  the  rule  : 
The  question  is,  whether  the  plaintiff,  who  has  succeeded  in  the 
action,  is  not  entitled  to  have  a  decision  as  to  the  costs.  The 
umpire  has  given  no  decision.  The  letter  accompanying  his  award 
shows  that  the  question  of  costs  had  been  brought  under  his  notice, 
and  that  he  abstained  from  deciding  it,  upon  a  mistaken  notion 
that  he  had  no  power  over  the  costs,  because  the  order  was  silent 
on  the  subject.  That  it  is  competent  to  the  Court  to  look  at  the 
letter,  is  clear  from  the  case  of  Kent  v.  EUtoh  (4).     *     *     * 

Jbrvis,  Ch.  J. :  [  633  ] 

I  am  of  opinion  that  there  is  no  ground  for  disturbing  the  exist- 
ing state  of  things  in  this  case.  *I  think  it  is  quite  plain,  that,  if  [  ♦534  ] 
the  principal  point  were  before  the  Court,  the  plaintiff  could  not 
succeed.  I  do  not  think  that  he  could  in  any  view  be  entitled  to 
the  costs  of  the  reference,  even  if  the  costs  of  the  cause  were  given. 
It  is  unnecessary  to  consider  whether  or  not  this  order  gives  the 
arbitrator  any  power  over  the  costs  of  the  cause.  If  he  had  the 
power,  he  has  determined  it:  and  the  parties  are  bound  by  his 
decision  as  well  upon  the  law  as  upon  the  facts.  As  for  the 
arbitrator's  letter,  I  do  not  think  we  can  take  that  into  our  con- 
sideration at  all.  It  would  be  a  very  unsafe  thing  to  place  reliance 
upon  such  a  communication  for  the  purpose  of  contradicting  or 
explaining  the  award,  or  the  grounds  upon  which  it  is  made.  I 
think  there  should  be  no  rule. 

Maulb,  J. : 
It  lies  at  the  very  root  of  the  motion,  that  the  Court  can  look  at 

(1)  21  E.  E.  728  (3  Moore,  241).  2  Per.  &  D.  490). 

(2)  13  M.  &  W.  397.  (4)  6  R  E.  620  (3  East,  18). 

(3)  50  E.  E.  378  (10  Ad.  &  El.  197; 
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Wilde  may  be  some  difficulty ;  but,  as  to  the  other  articles,  there  can  be 
Watisbs.  nona  The  crane  and  the  ladder  were  merely  fixed  with  nails  to 
the  floor  and  to  the  joists  above.  The  case  of  HeUawell  v.  Ea^t- 
wood  (1),  shows  that  these,  though  fixtures  in  one  sense,  are  such 
as,  being  removable  without  injury  to  the  freehold,  might  have 
[641]  been  distrained  for  rent.  *  *  The  ladder  and  the  crane  are 
merely  fixed  at  the  top  and  bottom  for  the  purpose  of  keeping 
them  steady  for  use  as  chattels. 

(Jebvis,  Gh.  J. :  What  right  had  the  outgoing  tenants  to  seek  to 
impose  upon  the  incoming  tenant  the  duty  of  taking  down  these 
fixtures  for  the  purpose  of  delivering  them  to  them  ?  And,  was  he 
bound  to  let  them  come  in  to  take  them  ?) 

The  defendant's  refusal  was  not  put  upon  either  of  those  grounds. 

(Crowdbb,  J.,  referred  to  Colegrave  v.  Di(M  Santos  (2).  There,  the 
owner  of  a  freehold  house,  in  which  there  were  various  fixtures, 
sold  it  by  auction.  Nothing  was  said  about  the  fixtures.  A  con- 
veyance of  the  house  was  executed,  and  possession  given  to  the 
purchaser,  the  fixtures  still  remaining  in  the  house:  and  it  was 
held  that  they  passed  by  the  conveyance  of  the  freehold,  and  that, 
even  if  they  did  not,  the  vendor,  after  giving  up  the  possession, 
could  not  maintain  trover  for  them.) 

A  simple  demand  and  refusal  is  evidence  to  go  to  the  jury. 

(Jkbvis,  Gh.  J. :  Does  a  demand  and  refusal  alter  the  character 
of  the  article  ?) 

These  articles  never  were  so  fixed  to  the  premises  as  to  cease  to 
have  the  character  of  movable  chattels. 

(Maulb,  J. :  Applying  an  adequate  force,  everything  is  removable : 
it  is  in  all  cases  but  a  question  of  degree.) 

It  is  clear  that  these  things  would  be  distrainable  for  rent.     In 
[  •642  ]       Pitt  V.  Shew  (3)  *it  was  held,  that  the  value  of  fixtures  might  be 
recovered  on  a  declaration  in  trespass  for  taking  ''  goods,  chattels, 
and  effects." 

(Maulb,  J. :  They  would  aptly  come  under  the  word  "  effects.") 

(1)  86  R.  R.  296  (6  Ex.  295).  (3)  4  B.  &  Aid.  206. 

(2)  2  B.  &  C.  76;  3Dowl.  &  By.  255. 
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WILDE  AND  Another  v.   WATERS  (i).  isfts. 

(16  C.  B.  037—662;  S.  C.  24  L.  J.  C.  P.  193;  1  Jur.  N.  S.  1021 ;  3  W.  E.  570.)        •^*^^'' 

A  ladder,  a  orane,  and  a  bench  were  left  by  an  outgoing  tenant  upon  the  I  ^^^  J 
demised  pi-emisee  at  the  expiratiou  of  his  term ;  the  ladder  aud  crane  were 
fastened  with  nails  or  screws  to  the  floor  and  to  the  joists  above,  in  the 
usual  way,  and  the  bench  was  fixed  to  the  wall :  Held,  that,  in  the  absence 
of  anything  to  show  that  they  were  put  up  for  purposes  of  ornament  or 
trade,  trover  would  not  lie  for  them. 

Troybb  for  goods  and  chattels,  to  wit,  a  ladder,  a  crane,  a  bench, 
gas-fittings,  a  stall  in  a  stable,  and  a  rack  for  hay. 

Pleas — first,  Not  guilty ;  secondly,  that  the  goods  were  not  the 
property  of  the  plaintiffs.     Issue  thereon. 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  in  London 
in  Easter  Term  last.  It  appeared  that  the  plaintiffs  had  been 
tenants  of  the  premises,  in  Shoreditch,  which  they  quitted  at 
Michaelmas,  1852,  leaving  thereon  the  articles  mentioned  in  the 
declaration,  which  they  had  put  up  during  their  tenancy.  Shortly 
after  the  defendant,  the  incoming  tenant,  had  taken  possession  of 
the  premises,  a  demand  was  made  upon  him  for  those  goods,  when 
he  refused  either  to  pay  for  them  or  to  deliver  them  up  to  the 
plaintiffs.  The  manner  in  which  the  articles  were  fixed,  was  as 
follows :  The  ladder  and  the  crane  were  fastened  with  nails  or 
screws  to  the  floor  at  the  bottom,  and  to  the  joists  at  the  top,  *the  [  *638  J 
ladder  being  the  only  mode  of  access  to  the  wareroom  or  loft  above, 
the  bench  was  fixed  to  the  wall,  and  the  other  things  were  fastened 
in  the  usual  way ;  but  all  might  have  been  removed  without 
injuring  the  freehold. 

On  the  part  of  the  defendant,  it  was  objected  that  these  were 
"  fixtures,"  and  that  trover  would  not  lie  for  fixtures. 

The  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiffs,  for  the  agreed  value  of  the  articles, — reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  they  were  under  the  circumstances  fixtures  in  the 
sense  of  being  irremovable  by  the  ten&nt. 

Cockle,  in  Easter  Term,  obtained  a  rule  nisi  accordingly. 

Bylea,  Serjt.,  and  Hance,  in  Trinity  Term,  showed  cause : 

The  question  is,  whether  the  articles  enumerated  in  this  declara- 
tion are  fixtures,  so  as  not  to  be  the  subject  of  an  action  of  trover. 
As  to  the  gas-fittings,  the  stall  in  the  stable,  and  the  rack,  there 

(1)  Holland  V.  nodg9on  (1872)  L.  R.  7  C.  P.  328,  336,  41  L.  J.  C.  P.  146. 
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Wilde  though  they  are  goods  and  chattels  when  made  such  by  the  tenant's 
Waters,  severance,  or  for  the  benefit  of  execution-creditors.  The  old  law, 
as  laid  down  by  Lord  Holt  in  Poole's  case  (i),  cited  in  Lyd£  v. 
Russell  (2)  and  Penton  v.  Robart  (a),  was  as  I  have  stated.  These 
engines,  therefore,  were  never  goods  and  chattels  at  all,  so  as  to 
pass  to  the  plaintiffs.  They  had  only  the  same  right  of  removal 
as  the  tenant,  which  certainly  ceased  in  June,  1829  (4),  and  that 
right  of  removal  would  not  have  enabled  him  to  sue  in  trover  for 
them,  even  during  his  term.  The  judgment  in  Davis  v.  Jones  (5) 
proceeded  entirely  on  the  ground  that  the  jibs,  which  were  the 
subject  of  the  action,  were  not  fixtures  at  all,  but  mere  personal 
chattels.  Here,  there  is  no  doubt  that  the  steam-engines  were  left 
affixed  to  the  freehold  after  the  expiration  of  the  term,  and  after 
.  the  plaintiffs  had  any  right  to  consider  themselves  tenants  ;  and  I 

[  *647  ]  am  of  opinion  that  trover  is  not  maintainable  for  *them."  Trappes 
V.  Harter  has  been  overruled  by  two  subsequent  cases  (e). 

The  defendant's  unqualified  refusal  to  deliver  up  the  fixtures  on 
demand,  was  evidence  for  the  jury  of  a  conversion;  and  the  finding 
of  the  jury  establishes  that  he  intended  to  appropriate  them  to  his 
own  use. 

Shee,  Serjt.,  and  Cockle^  in  support  of  the  rule  : 
The  general  rule  is,  that  everything  which  is  fixed  or  annexed  to 
the  soil  becomes  part  of  the  soil.  Upon  that  rule  several  excep- 
tions have  from  time  to  time  been  engrafted, — some,  as  respects 
the  things  themselves,  others,  as  respects  the  parties  between 
whom  the  question  arises,  as,  between  heir  and  executor,  between 
executor  and  remainder-man  or  reversioner,  and  between  landlord 
and  tenant.  In  Amos  and  Ferard  on  Fixtures,  pp.  1,  2,  it  is  said, 
"  The  term  '  fixtures  *  is  used  by  writers  with  various  significations ; 
but  it  is  always  applied  to  articles  of  a  personal  nature  which  have 
been  affixed  to  land.  There  is,  however,  another  sense  in  which 
the  term  '  fixtures '  is  very  frequently  used,  viz.,  as  denoting  those 
personal  chattels  which  have  been  annexed  to  land,  and  which  may 
be  afterwards  severed  and  removed  by  the  party  who  has  annexed 

(1)  1  Salk.  368.  (6)  Parke,  B.,  in  Mimhalfy.  Lloyd, 

(2)  35  R.  R.  327  (1  B.  &  Aid.  394).  46  R.  R.  643  (2   M.  &  W.  436).  says 

(3)  6  R.  R.  376  (2  East,  88).  that ''  some  doubt  has  been  thrown  on 

(4)  When  the  tenancy  was  deter-  Trappea  v.  Harter,  as  far  as  it  bears 
mined.  upon  this  point" 

.      (6)  20  R.  R.  396  (2  B.  &  Aid.  165). 
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them,  or  his  personal  representative,  against  the  will  of  the  owner       wilde 
of  the  freehold."    If  the  tenant  omits  to  remove  fixtures  which  he      watebs. 
lawfully  may  remove  during  his  term,  they  become  irremovable, 
they  are  the  property  of  the  landlord.     In  Birch  v.  Datvson  (1), 
LiTTLEDALB,  J.,  even  doubted  whether  a  nailed-down  carpet  would 
not  come  within  the  description  of  "fixed  furniture.*'     The  whole 
subject  is  elaborately  discussed  in  the  notes  to  Elwes  v.  Mawe  (2),  in  2 
Smith's  ♦Leading  Cases,  114—121.    Each  case,  as  Dallas,  Ch.  J.,       [  •648  ] 
remarks  in  Buckland  v.  Bniterjield  (3),  must  depend  on  its  special 
and  peculiar  circumstances. 

(Gresswell,  J. :  Suppose  the  landlord  here  had  demanded  the 
ladder,  and  the  tenant,  the  now  defendant,  had  refused  to  let  him 
have  it,  saying  that  the  premises  were  demised  to  him  with  the 
ladder, — would  that  have  amounted  to  a  conversion  ?) 

Clearly  not.  The  ladder  became  parcel  of  the  letting  ;  without  it, 
the  tenant  would  have  no  means  of  access  to  the  warehouse  above. 
[He  read  from  Sheppard's  Touchstone,  Preston's  edit.  Vol.  I., 
p.  470.]  In  Hellawdl  v.  Eastwood  (4)  the  question  was,  whether  [  649  ] 
machinery  fixed  for  the  purposes  of  manufacture,  by  means  of 
screws,  some  into  the  wooden  floors  of  the  mill,  and  some  by  being 
sunk  into  the  stone  flooring,  and  secured  there  by  moUen  lead^ 
were  distrainable  for  rent.  They  were  things  in  which  the  land- 
lord had  a  contingent  interest  as  landlord,  if  not  removed  during 
the  term.  The  landlord  waived  his  right :  as  against  the  tenant, 
they  were  personal  chattels.  There,  as  well  as  in  Davis  v.  Jones  (6), 
the  articles  in  question  were  trade-fixtures. 

(Jervis,  Ch.  J. :  So  may  these  be.) 

There  was  no  evidence  that  they  were.  [He  cited  Roffey  v.  Hender- 
son (6).]  Upon  the  whole,  it  is  submitted  that  all  these  articles  [  650  ] 
were  fixtures,  and  that,  whatever  right  the  tenant  might  have  had 
to  disannex  them  during  the  continuance  of  his  possession  in  the 
character  of  tenant,  he  lost  that  right  by  omitting  to  avail  himself 
of  it  at  the  proper  time. 

Cur.  ctdv.  vuU. 

(1)  41  R.  R.  369  (6  Car.  &  P.  658).  (4)  86  R  R.  296  (6  Ex.  295). 

(2)  6  R.  R.  523  (3  East,  38).  (5)  20  R.  R.  396  (2  B.  &  Aid.  165). 

(3)  22  R.  R.  649  (2  Brod.  &  B.  54 ;  4  (6)  85  R.  R.  571  (17  Q.  B.  574), 
Moore,  440). 
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Wilde       Maule,  J.,  now  delivered  the  judgment  of  the  Court  : 

r. 

Watbbs.  In  the  case  of  Wilde  v.  Waters,  which  was  tried  before  me  at  the 

[  ^^^  ]  sittings  in  London  in  Easter  Term  last,  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  motion  was  accordingly 
made  to  that  effect,  and  the  case  was  argued  early  in  the  last  Term, 
before  the  Lord  Chief  Justice,  my  brothers  Cresswell  and  Crowder, 
and  myself.  My  Lord,  being  engaged  at  Nisi  Prius,  has  desired  me 
to  express  our  joint  opinion. 

It  appears  that  this  was  an  action  of  trover  brought  to  recover  the 
value  of  certain  goods.  The  goods  in  question  consisted  of  fixtures, — 
amongst  others,  a  ladder,  a  crane,  and  a  bench.  The  case  was 
very  fully  argued,  and  the  law  as  to  fixtures  was  gone  into  at  very 
considerable  length :  but  I  do  not  conceive  it  to  be  necessary  to  give 
our  opinion  at  any  length. 

Generally  speaking,  no  doubt,  fixtures  are  part  of  the  freehold, 
and  are  not  such  goods  and  chattels  as  can  be  made  the  subject  of 
an  action  of  trover.  But  there  are  various  exceptions  to  this  rule, 
in  respect  of  things  which  are  set  up  for  ornament,  or  for  the 
purpose  of  trade,  or  for  other  particular  purposes.  As  to  these, 
there  are  many  distinctions,  some  of  which  are  nice  and  intricate. 
In  the  present  case,  however,  there  is  nothing  special  or  peculiar 
in  the  fixtures  the  value  of  which  is  sought  to  be  recovered.  Neither 
[  ♦652  ]  the  ladder,  the  crane,  *nor  the  bench  was  ornamental.  There  was 
nothing  in  the  manner  in  which  they  were  affixed  to  the  premises 
at  all  special  or  peculiar;  nothing  to  take  the  case  out  of  tbe 
ordinary  rule.  They  were  put  up  in  the  ordinary  way,  and  for 
the  ordinary  use  and  convenience  of  the  premises  to  which  they 
were  affixed.  The  ladder  was  nailed  to  the  floor  and  the  joists 
above,  and  was  the  only  mode  of  access  to  the  loft :  the  crane 
was  in  like  manner  fixed  to  the  floor  and  the  joists  above,  in  the 
usual  way  :  and  the  bench  was  fixed  in  no  unusual  manner  to  the 
wall. 

We  therefore  think  that  these  articles  fall  within  the  general  rule; 
and  that  trover  will  not  lie  for  them:  consequently,  the  rule  to  enter 
a  nonsuit  will  be  made  absolute. 

Rule  absolute. 
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JOHN  MELLING  v.  ISAAC  LEAK  and  Another  (l).  i^ss. 

(16  C.  B.  652—670 ;  S.  C.  24  L.  J.  C.  P.  187  ;  I  Jur.  N.  S.  759 ;  3  W.  R.  595.)  

A.  devised  a  messuage  to  B.  and  C,  in  tmst  for  D.  for  life,  and,  after  his  '-  -' 
death,  on  certain  other  trusts.  A.  died  in  1815.  In  1818,  the  plaintiff, 
who  had  married  a  daughter  of  one  E.,  who  it  was  assumed  had  been  let 
into  possession  of  the  messuage  by  D.,  the  tenant  for  life,  succeeded  £.  in 
the  possestsiou  of  the  premises,  and  remained  therein,  without  payment  of 
rent  to  or  acknowledgment  of  title  in  any  one,  until  1854,  when  the  heir- 
at-law  of  B.,  the  surviving  trustee  (the  tenant  for  life  being  dead),  turned 
him  out :  Held,  that  the  plaintiff  had,  by  his  adverse  possession  for  more 
than  twenty  years,  acquired  a  title  as  well  against  the  trustees  as  against 
the  cestui  que  trust ;  for  that,  although  a  cestui  que  trust  who  is  in  possession 
with  the  consent  or  acquiescence  of  the  trustees  may  be  regarded  as  their 
tenant  at  will,  yet,  if  he  is  only  allowed  to  receive  the  rents,  or  otherwise 
deal  with  the  property  in  the  hands  of  the  occupying  tenants,  he  stands  in 
the  relation  merely  of  an  agent  or  bailiff  of  the  trustees  who  choose  to 
allow  him  to  act  for  them  in  the  management  of  the  estate. 

Trbspabs  for  breaking  and  entering  a  messuage  of  the  plaintiff 
situate  in  Upper  Bentham,  in  the  township  of  Bentham,  in  the 
county  of  York,  making  a  noise  therein,  and  forcibly  expelling  the 
plaintiff  and  his  wife  therefrom ;  with  a  count  for  seizing  and  con- 
verting the  goods,  to  wit,  household  furniture  and  wearing  apparel, 
of  the  plaintiff  (2). 

[Third  plea:  that  the  messuage  was  the  freehold  of  Isaac 
Leak.] 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Spring  Assizes  at       [  656  ] 
York,  without  a  jury.     The  facts  were  as  follows  : 

Isaac  Melling,  the  father  of  the  plaintiff,  being  seised  in  fee  of  the  [  6^7  ] 
messuage  which  was  the  subject  of  tliis  action,  by  his  will,  dated  the 
15th  of  August,  1813,  devised  [it  to  John  Leak  and  Thomas  Wildman 
as  trustees  (giving  them  the  legal  estate  in  fee)  in  trust  for  William 
Melling  (the  brother  of  the  plaintiff)  for  life,  and  after  his  death  on 
certain  trusts]. 

Isaac  Melling,  the  testator,  died  in  the  year  1815,  leaving  a  widow  [  650  ] 
and  two  sons,  viz.,  William  Melling,  and  John  Melling,  the  now 
plaintiff.  The  widow  died  in  1880.  At  the  death  of  the  testator, 
John  Leak,  one  of  the  trustees,  was  in  possession  of  the  house.  He 
remained  in  possession  for  a  short  time,  and  was  succeeded  by  one 
William  Clarke.  The  plaintiff  married  Clarke's  daughter  in  July, 
1817,  and  occupied  the  house  thenceforward  jointly  with  Clarke  for 

(1)  Drummed  v.  Sard  (1871)  L.  R.  (2)  As  nothing  turned  on  the  form 

6  a  B.  763,  769,  41  L.  J.  Q.  B.  21 ;  of   the  pleas  they  are  omitted.    The 

Spencer  v.  Harrison  (1880)  5  C.  P.  D.  nature  of  the  defences  set  up  by  them 

97, 105,  49  L.  J.  C.  P.  188.  appears  from  the  judgment— J.  G.  P. 
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Mellino     about  six  monthB,  when  Clarke   qaitted,  leaving  the  plaintiff  in 
Leak.        possession  ;  and  the  plaintiff  remained  in,  without  paying  any  rent 
or  acknowledging  any  title,  until  the  7th  of  Jane,  1864. 

In  November,  1863,  John  Leak,  the  surviving  trustee,  died, — 
William  Melling,  the   testator's    son,  having  died  a  few  months 
before. 
[  ♦660  ]  On  the  7th  of  June,  1864,  the  defendant  Isaac  Leak,  *claiming 

as  heir-at-law  of  John  Leak,  entered,  and  turned  the  plaintiff  out. 

Upon  these  facts,  the  learned  Judge  was  of  opinion  that  the 
plaintiff  was  entitled  to  a  verdict,  inasmuch  as,  by  occupying  for 
more  than  twenty  years  without  any  payment  of  rent  or  any 
acknowledgment  of  title  either  in  the  trustees  or  the  cestui  que 
trust,  he  had  gained  a  title  as  against  both  :  but  he  reserved  to  the 
defendant  leave  to  move. 

Day  (for  Cowling),  in  Easter  Term,  accordingly  obtained  a  rule 
nisi  to  enter  the  verdict  for  the  defendants,  on  the  ground  that  the 
defendant  Leak  and  his  father  John  Leak  were  not  barred  by  the 
Statute  of  Limitations,  8  &  4  Will.  lY.  c.  27,  and  that  both  the 
defendants  therefore  were  entitled  to  a  verdict,  and  that  the  learned 
Judge  ought  to  have  so  ruled.  He  referred  to  Oarrard  v.  Tuck{^\ 
where  it  was  held  that  the  3rd  section  of  the  3  i&  4  Will.  IV.  c.  27, 
does  not  apply  to  the  case  of  a  cestui  que  trust  holding  possession  of 
land  under  the  trustee. 

Manisty,  on  a  subsequent  day  in  the  same  Term,  showed  cause: 

The  facts  are  shortly  these :  The  testator  died  in  1816,  leaving 
John  Leak  and  Thomas  Wildman,  the  trustees  named  in  his  will, 
him  surviving,  and  leaving  a  widow  and  two  sons,  William  and 
John,  the  latter  of  whom  is  the  now  plaintiff  In  1817,  Clarke 
being  then  in  possession  of  the  house, — ^probably  put  in  by  William 
Melling, — John  Melling  marries  Clarke's  daughter,  and  goes  also  to 
reside  there ;  and,  from  that  time  until  the  7th  of  June,  1864,  he 
remains  in  undisturbed  possession  (Clarke  having  gone  out  shortly 
after  the  marriage),  without  ever  being  asked  to  pay  any  rent,  and 
without  any  acknowledgment  of  title  to  any  person.  He,  therefore, 
[  *66i  ]  it  is  submitted,  acquired  a  title  *both  against  the  trustees  and  the 
cestui  que  trust.  A  cestui  que  trust  or  one  claiming  through  him, 
cannot  acquire  a  title  as  against  the  trustee :  8  &  4  Will.  lY.  c,  27, 

(J)  79  B.  E.  476  (8  C.  B.  231). 
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8.  7  (0 :  but  that  cannot  apply  to  the  case  of  a  third  person  acquiring     Melling 
a  title  adverse  to  both.  Lsak. 

(Williams,  J. :  I  do  not  assume  that  section  to  show  that  the 
cestui  que  trust  is  tenant  at  will  to  the  trustee.) 

The  section  has  reference  entirely  to  persons  who  are  in  possession 

as  tenants  at  will.     The  question  here  is,  whether  Isaac  Leak  could 

have  maintained  ejectment  under  s.  2.     If  not,  the  plaintiff  is 

entitled  to  recover.     That  section  enacts,  "  that,  after  the  Slst  of 

December,  1888,  no  person  shall  make  an  entry  or  distress  or  bring 

an  action  to  recover  any  land  or  rent,  but  within  twenty  years  next 

after  the  time  at  which  the  right  to  make  such .  entry  or  distress  or 

to  bring  such  action  shall  have  first  accrued  to  some  person  through 

whom  he  claims ;  or,  if  such  right  shall  not  have  accrued  to  any 

person  through  whom  he  claims,  then  within  twenty  years  next 

after  the  time  at  which  the  right  to  make  such  entry  or  distress  or 

to  bring  such  action  shall  have  first  accrued  to  the  person  making 

or  bringing  the  same."    And  the  8rd  section  enacts,  "that,  in  the 

construction  of  this  Act,  the  right  to  make  an  entry  or  distress,  or 

bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to 

have  first  accrued  at  such  time  as  hereinafter  *is  mentioned  (that      [  *662  ] 

is  to  say),  when  the  person  claiming  such  land  or  rent,  or  some 

person  through  whom  he  claims,  shall,  in  respect  of  the  interest 

claimed,  have  been  in  possession  or  in  receipt  of  the  profits  of  such 

land,  or  in  receipt  of  such  rent,  and  shall  while  entitled  thereto 

have  been  dispossessed,  or  have  discontinued  such  possession  or 

receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 

the  time  of  such  dispossession  or  discontinuance  of  possession,  or 

at  the  last  time  at  which  any  such  profits  or  rent  were  or  was  so 

received ;  and,  when  the  person  claiming  such  land  or  rent  shall 

claim  the  estate  or  interest  of  some  deceased  person  who  shall  have 

continued  in   such  possession  or  receipt  of  the  same  estate  or 

interest  until  the  time  of  his  death,  and  shall  have  been  the  last 

(!)  "When  any  person  shall  be  in  tenancy,  or  at  the  expiration  of  one 

possession  or  in  receipt  of  the  profits  year  next  after  the  oommenceoient  of 

of  any  land,  or  in  receipt  of  any  rent,  such   tenancy,   at  which    time   such 

as  tenant  at  will,   the  right  of  the  tenancy    shall    be   deemed    to    have 

person  entitled  subject  thereto,  or  of  determined :  Provided  always,  that  no 

the  person  through  whom  he  claims,  mortgagor  or  cestui  que  trust  shall  be 

to  make  an  entry  or  distress,  or  hring  deemed  to  be  a  tenant  at  will,  within 

an  action  to  recover  such  land  or  rent,  the  meaning  of   this  clause,   to  his 

shall  be  deemed  to  have  first  accrued  mortgagee  or  trustee." 
either  at  the  determination  of  such 


874  1855.    C.  P.    16  C.  B.  662—666.  [b.b. 

MBLLnre  perRon  entitled  to  sach  estate  or  interest  who  shall  have  been  in 
Leak.  such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  of  such  death;  and,  when  the  person 
claiming  such  land  or  rent  shall  claim  in  respect  of  an  estate  or 
interest  in  possession  granted,  appointed,  or  otherwise  assured  by 
any  instrument  (other  than  a  will)  to  him,  or  some  person  through 
whom  he  claims,  by  a  person  being  in  respect  of  the  same  estate 
or  interest  in  the  possession  or  receipt  of  the  profits  of  the  land,  or 
in  receipt  of  the  rent,  and  no  person  entitled  under  such  instru- 
ment shall  have  been  in  such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the 
person  claiming  as  aforesaid,  or  the  person  through  whom  he 
claims,  became  entitled  to  such  possession  or  receipt  by  virtue  of 
such  instrument ;  "  &c.  Here,  John  Leak  was  out  of  possession  in 
1817.  The  defendant,  however,  contends  that  he  is  in  a  situation 
to  have  maintained  ejectment,  because  the  plaintiff  was  put  in 
by  one    having  a  beneficial  interest    in    the    property.      What 

[  *663]  difference  can  that  make?  There  is  no  proviso  *in  the  statute 
to  save  him. 

(Williams,  J. :  The  case  of  trustee  and  cestui  que  trust  is  put 
in  the  same  clause  as  that  of  mortgagor  and  mortgagee.  Is  the 
mortgagor  tenant  at  will  to  the  mortgagee  ?) 

Sir  E.  Sugden,  in  his  essay  on  the  Statutes  of  Limitation  as  to  real 
actions,  p.  86,  says  there  are  cases  where  title  may  be  acquired 
against  trustee  and  cestui  que  trust.    *    •    * 

[  664  ]  Cowling  and  Hugh  Hill,  in  support  of  the  rule  : 

Assuming  that  the  cestui  que  trust,  William  Melling,  was  the 
party  by  whom  Clarke  was  let  into  possession,  a  twenty  years' 
possession  by  Clarke,  or  by  any  person  let  in  by  him,  could  be  no 
bar, — when  a  new  duty  devolved  upon  the  trustees  after  the  death 
of  the  cestui  que  trust, — to  an  action  by  them.  What  would  have 
been  the  state  of  things  if  the  cestui  que  trust  had  himself  remained 
in  possession  ?  Would  that  have  barred  the  right  of  the  trustees  ? 
Oarrard  v.  Tiick  (1)  shows  that  it  would  not.     ♦     ♦    * 

[  665  ]  (WiLUAMS,  J. :  This  is  *not  a  case  where  the  trust  is  of  such  a 

^      nature  that  the  intention  of  the  testator  would  be  carried  into 
effect  by  the  cestui  que  trust  remaining  in  possession.) 

(1)  79  B.  E.  475  (8  C.  B.  231). 
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All  that  the  trustees  had  to  do,  at  least  during  William  Melling's     Mblliko 

life-time,  was,  to  see  that  the  annuity  was  duly  paid  to  the  testator's       l^k, 

widow,  and  to  permit  William  Melling  to  take  the  residue.    William 

was  in  the  actual  possession  of  one  of  the  cottages  (his  mother 

living  with  him),  and  he  let  Clarke  into  possession  of  the  other. 

So  long  as  the  estate  at  will  remains;  the  statute  does  not  run  ;  and 

the  estate  at  will  does  remain,  although  William  allows  a  third 

person  to  keep  possession  of  one  part  of  the  premises.    *     *    The       [  ^^^  ] 

mere  fact  of  the  trustee  being  out  of  possession  will  not  bar  him  : 

he  is  not  barred,  it  is  submitted,  until   he  does  something  to 

determine  his  will. 

(Gbrsswell,  J. :  What  is  the  distinction  between  a  tenancy  at 
will  and  the  next  degree  of  interest  ?) 

This  Court  declined  to  define  it  in  Gairard  v.  Tuck. 

(Williams,  J. :  Mortgagee  and  mortgagor  do  not  stand  in  the 
ordinary  position  of  lessor  and  lessee  at  will.  The  mortgagee  may 
bring  an  action  without  determining  his  will :  the  lessor  cannot.) 

The  trustee  may  at  any  time  turn  out  the  cestui  que  trust.     He  is 
not  strictly  tenant  at  will  at  all. 

(Williams,  J. :  But  for  the  authorities  cited,  I  should  have 
thought  the  reason  was,  because  the  possession  of  the  mortgagor 
and  the  cestui  que  trust  was  the  possession  of  the  mortgagee  or 
trustee, — as  if  a  bailiff  were  in.  The  statute  does  not  intend  to 
alter  the  relative  position  of  the  mortgagor  and  mortgagee  or 
trustee  and  cestui  que  trust.) 

That  relation  was  considered  in  Partridge  v.  Bere  (I). 

(Crowder,  J. :  In  a  subsequent  case, — Doe  d.  Koby  v.  Maisey  (2), 
— ^it  was  held,  that,  where  the  mortgagee  suffers  the  mortgagor  to 
remain  in  possession  of  the  mortgaged  premises,  the  latter  is  not 
tenant  at  will  to  the  former,  but  at  most  tenant  by  sufferance  only, 
and  may  be  treated  either  as  tenant  or  trespasser,  at  the  election  of 
the  mortgagee.) 

As  regards  this  statute,  it  is  submitted,  the  relation  of  tenant  at 
will  is  created. 

(1)  24  R.  R.  487  (5  B.  &  Aid.  604).        And  see  Doe  d.  Fisher  v.  Giles,  30  R  R. 

(2)  32  R.  R.  548   (8  B.  &  C.  767).      686(6  Ring.  421);  2  Moo.  &  P.  749. 
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Mbllino         (Williams,  J. :  That  may  be  the  answer.) 
Leak.  Cnr.  adv.  vuiL 

Crbsswbll,  J.,  now  delivered  the  judgment  of  the  Court  : 
[  *668  ]  In  this  case  the  question  was,  whether  the  plaintiff  *had  gained 

a  title,  under  the  statute  8  &  4  Will.  IV.  c.  27,  against  the  defen- 
dants, by  having  occupied  more  than  twenty  years  without  any 
pajrment  of  rent  or  sufficient  acknowledgment  of  their  title. 

On  the  trial  it  appeared  that  Isaac  Melling,  the  father  of  the 
plaintiff,  being  seised  in  fee  of  the  house  which  is  the  subject  of  the 
action,  devised  it  to  John  Leak  and  Thomas  Wildman  as  trustees 
(giving  them  the  legal  estate  in  fee),  in  trust  for  William  Melling 
(the  brother  of  the  plaintiff)  for  life,  and,  after  his  death,  on  certain 
other  trusts.  The  testator  died  in  1815.  At  that  time,  Leak  (one 
of  the  trustees)  was  in  possession  of  the  house  in  question.  He 
continued  there  a  little  time,  and  was  succeeded  by  one  William 
Clarke,  who  continued  to  occupy  till  the  plaintiff  married  his 
daughter,  and  held  one  part  of  the  house,  Clarke  continuing  to 
occupy  the  other,  until  a  period  more  than  twenty  years  before  the 
entry  of  the  defendants  which  was  the  cause  of  action.  When 
Clarke  left,  the  plaintiff  occupied  the  whole,  and  continued  to  do  so, 
without  paying  any  rent,  until  the  7th  of  June,  1854,  when, 
William  Melling,  the  cestui  que  trust,  being  dead,  the  defendants, 
as  representing  the  trustees,  entered,  and  expelled  the  plaintiff 
from  the  possession  of  the  house. 

On  these  facts  appearing  at  the  trial, — without  a  jury, — before 
Parke,  B.,  that  learned  Judge  was  of  opinion  that  the  plaintiff  was 
entitled  to  a  verdict,  and  directed  it  to  be  entered  accordingly ;  inas- 
much as,  by  occupying  without  payment  of  rent  or  acknowledging 
title  either  to  the  trustees  or  the  cestui  que  trust,  he  had  gained 
a  title  against  both.    But  the  learned  Judge  reserved  the  point. 

On  the  argument  before  this  Court,  it  was  contended,  on  behalf 
of  the  defendants,  that  the  learned  Baron  was  wrong,  because, 
according  to  the  case  of  Garrard  v.  Ttick{l),  a  tenancy  at  will 
[*669]  subsisted  ^between  the  trustees  and  the  cestui  que  trust,  which 
tenancy  was  never  determined  till  his  death  in  1858,  and  that  the 
title  of  the  trustees  to  the  possession  did  not  therefore  accrue  till 
that  time. 

The  authority  cited  certainly  supports  the  doctrine  that  a  cestui 
que  trust  who  is  let  into  possession  of  the  trust  estate  by  the 
(1)  79  R.  R  475  (8  C.  B.  231). 
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trustee,  becomes  his  tenant  at  will,  and  the  right  of  entry  under  the  Melumo 
2nd  section  of  the  statute  3  &  4  Will.  IV,  c.  27,  accrues  only  on  lkak. 
the  determination  of  such  tenancy  at  will.  And,  accordingly,  in  the 
present  case,  if  the  cestui  que  trust,  William  Melling,  had  been  let 
into  possession  by  the  trustees,  a  tenancy  at  will  would  have  been 
established,  which  would  not  have  been  determined  by  his  letting 
in  Clarke  as  his  under-tenant,  unless  the  trustees  had  had  notice  of 
such  underletting  (of  which  there  was  no  evidence) :  for,  though  the 
general  rule  is,  that  a  tenancy  at  will  is  not  assignable,  because  the 
transfer  determines  the  tenancy,  yet  the  rule  is  subject  to  the 
qualification  that  a  tenant  at  will  cannot  determine  his  tenancy  by 
transferring  his  interest  to  a  third  party  without  notice  to  his  land- 
lord :  Pinhom  v.  Souster  (l). 

But,  although  it  may  be  well  argued,  on  general  principle,  as  well 
as  on  the  authority  of  Garrard  v.  Tiick,  that  a  cestui  que  trust  who 
is  in  possession  with  the  consent,  or  even  the  mere  acquiescence,  of 
the  trustee,  must  be  regarded  as  a  tenant  at  will,  yet  this  doctrine 
(as  it  is  observed  in  the  excellent  note  of  Messrs.  Morley  and  Coote, 
in  their  edition  of  Watkins  on  Conveyancing,  p.  19)  applies  only  to 
the  ease  where  the  cestui  que  trust  is  the  actual  occupant.  If  he  is 
only  allowed  to  receive  the  rents,  or  otherwise  deal  with  the  estate 
in  the  hands  of  the  occupying  tenants,  he  stands  in  the  relation 
merely  of  an  agent  or  baili£f  of  the  trustees,  who  choose  to  allow  him 
to  act  for  them  in  the  management  of  the  estate.  And  the  con- 
sequence appears  ^inevitable,  that,  if  the  actual  occupier  is  under  [  *670  ] 
such  circumstances  permitted  to  occupy  for  more  than  the  twenty 
years  prescribed  by  the  statute  8  &  4  Will.  IV.  c.  27,  without  paying 
rent,  the  result  must  be  that  the  trustees  lose  their  title,  exactly  as 
in  the  ordinary  case  of  landlord  and  tenant. 

In  the  present  case,  William  Melling,  the  cestui  que  trust,  was 
never  in  the  actual  occupation ;  and,  assuming,  that,  by  his  per- 
mission, Clarke  obtained  possession,  the  management  of  the  estate 
having  been  entrusted  by  the  trustees  to  him  as  the  beneficial 
owner,  yet  this  state  of  things  did  not  in  our  opinion  constitute  a 
tenancy  at  will  between  him  and  the  trustees.  He  merely  acted, 
we  think,  as  their  bailiff  or  agent  in  the  transaction. 

For  these  reasons,  we  think  that  the  opinion  of  Mr.  Baron  Parke 
was  well  founded,  and  that  the  verdict  for  the  plaintiff  ought  not  to 
be  disturbed. 

Rule  discharged. 
(1)  91  E.  R.  747  (8  Ex.  763). 


878  1865.    EX.  CH.    16  C.  B.  671—672.  [r.b. 

IN  THE  EXCHEQUER  CHAMBER 


,"^^-  DROUET  V.   TAYLOR. 

Jvu0  13. 
(16  C.  B.  671-684 ;  S.  C.  3  W.  R  547.) 

A  Company  was  projected  for  the  working  of  minee  in  Belgium.  A 
prospectus  was  printed,  describing  the  objects  of  the  association,  naming 
A.,  B.,  C,  and  D.  as  directors,  and  Messrs.  Martin,  Stone  &  Co.,  as  the 
bankers  of  the  Company,  and  stating  that  **  the  deposits  would  be  returned 
in  full,  without  any  deduction  for  preliminary  expenses,  in  the  event  of  the 
non-prosecution  of  the  Company.'* 

In  an  action  by  an  allottee  of  500  shares,  to  recover  back,  on  the 
abandonment  of  the  project,  the  250^  paid  by  him  thereon  to  Martin,  Stone 
A  Co.,  the  plaintiff,  in  order  to  show  D,  to  have  been  a  director,  proved,  that 
he  was  seen  ten  or  twelve  times  at  the  offices  of  the  Company,  and  twice  in 
the  directors*  room ;  that  he  took  some  of  the  prospectuses  for  the  purpose 
of  circulation  amongst  his  acquaintance ;  and  that  his  name  appeared, 
with  the  others,  at  the  head  of  the  Company*s  account  with  the  bankers. 

The  plaintiff  also  put  in  the  bankers*  pass-book,  containing  entries  of 
receipts  of  cash  on  account  of  the  Company ;  but  there  was  nothing  to 
identify  any  part  of  it  as  the  2507.  paid  in  by  the  plaintiff.  The  pass-book 
was  received,  as  being  evidence  because  proved  to  have  been  seen  in  the 
hands  of  C,  one  of  the  defendants : 

Held,  that  the  pass-book  was  no  evidence  against  D.,  there  being  no 
proof  of  the  account  having  been  opened  in  his  name,  with  his  consent,  or 
subsequent  aoquieecenoe;  and  that  there  was  no  evidence  to  go  to  the  jury 
that  D.  was  a  director  at  the  time  that  the  plaintiff  paid  the  250^.  to 
Martin,  Stone  &  Co. 

This  was  an  action  by  Taylor  against  John  Stratford  Best,  Charles 
Drouet,  William  Henry  Sperling,  and  George  Noel  Clarke,  for 
money  alleged  to  have  been  received  by  them  to  his  use. 

The  writ  was  indorsed  in  the  special  form  provided  by  the 
Common  Law  Procedure  Act,  1862, 15  &  16  Vict.  c.  76,  s.  25. 

Clarke  had  judgment  against  him  for  want  of  appearance,  and 
the  other  defendants  severally  pleaded  Never  indebted,  whereupon 
issue  was  joined. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  at  Guild- 
hall after  Hilary  Term,  1854. 

The  plaintiff  gave  in  evidence  a  prospectus,  being  the  prospectus 
mentioned  in  the  evidence  of  Benjamin  Naylor  hereinafter  men- 
tioned, [which  contained  the  following  passages  :] 

[  672  ]  "  Royal  Nassau  Sulphate  of  Barytes  Mines. 

*'  Socidte  Anglo-Belgique. 
'*  Established  in  Belgium,  under  the  law  '  en  commandite.' 
''  Capital  84,000Z.,  in  6,800  shares  of  11.  (fully  paid  up),  to  be  issued 
at  10«. ;  of  which  20,000  shares  have  been  subscribed  for  in 
Belgium.     ♦     *     * 
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"  The  deposits  will  be  returned  in  full,  without  any  deduction  for  Dboubt 
preliminary  expenses,  in  the  event  of  the  non-prosecution  of  this  taylob. 
Company. 

"  Chief  oflSces  in  Brussels,  85,  Rue  Brabant. 
"  Council  in  Brussels. 

(Here  followed  the  names  and  descriptions  of  four  persons  resi- 
dent in  Brussels.) 

"  London  Agency,  70,  King  William  Street,  City. 
"  Council  in  London." 

(Here  followed  the  names  of  the  four  defendants,  and  that  of 
another  person;  and  also  the  names  of  the  representatives  at 
Brussels  and  in  London,  the  secretary,  standing  counsel,  bankers, 
notary,  official  auditor,  solicitors,  and  stock-brokers.)     *    *    * 

''  For  prospectuses,  and  letters  of  application,  apply  to  Messrs.       [  675  ] 
Eykyn,  Brothers,  22,  Change  Alley,  or  the  offices  of  the  Company, 
70,  King  William  Street,  City." 

Then  followed  [a  form  of  application  for  shares]. 

The  plaintiff  then  called  as  a  witness  one  Benjamin  Naylor,  who 
deposed  as  follows :  ''  I  knew  Mr.  Lee,  the  secretary  of  the  mine, 
and  assisted  him.  The  offices  were  at  7,  King  William  Street.  I 
attended  daily  for  some  months  before  the  Company  were  estab- 
lished. About  November.  I  saw  gentlemen  there  frequently. 
Mr.  Best  and  Mr.  Clarke  (meaning  two  of  the  defendants)  *almost  [  *676  ] 
daily.  I  saw  Mr.  Sperling  (meaning  another  of  the  defendants) 
frequently.  They  were  discussing  matters  of  business,  in  the 
board-room.  It  was  customary  to  send  letters  to  the  directors. 
We  gave  letters  to  the  boy.  The  first  time  I  saw  Drouet, — I  do 
not  recollect  the  time, — ^he  pushed  at  the  front  room  :  I  said,  '  You 
can't  enter,  because  the  directors  are  sitting  : '  he  said, '  I  am  one 
of  the  directors ;  my  name  is  Drouet.*  The  prospectus  lay  on  the 
table  of  the  office.  I  do  not  remember  when  I  first  saw  a  prospectus. 
(Prospectus  put  in.)  I  saw  the  defendant  take  some  of  the  pro- 
spectuses, to  circulate  amongst  his  acquaintances.  Mr.  Clarke  was 
sent  to  Belgium.  I  heard  Drouet  urge  Captain  Clarke  to  go  to 
Belgium.  He  was  to  go  and  pay  a  sum  of  money  in  Belgium.  Lee 
had  a  name  book,  in  which  the  names  were  entered.  I  do  not 
know  if  minutes  were  kept.  I  have  seen  the  book;  but  do  not 
know  where  it  is.  I  have  seen  Mr.  Drouet  there  about  ten  or 
twelve  times :  twice  at  least  in  the  directors'  room.  I  never  heard 
him  say  his  name  was  in  the  prospectus  without  his  authority.    I 
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Dboubt      do  not  know  whether  there  ever  was  a  deed  establishhig  a  Com- 
Taylob.      pany.    I  was  in  the  room  when  the  defendant  Clarke  started  to 
go ;  and  also  when  he  returned.    I  know  M.  Teinturier  of  Brassels. 
He  made  an  advance  for  preliminary  expenses." 

On  cross-examination,  he  said, — ''I  do  not  remember  that  I  saw 
Sperling  there  after  Clarke  left  for  Belgium.  I  saw  Best  and 
Sperling  there  after  the  prospectus  was  published.  The  office  finally 
closed  about  June,  1858.    The  name  book  was  kept  by  the  boy." 

The  plaintiff  further  proved  that  he  was  the  holder  of  five 
hundred  shares  in  the  said  Company,  and  that  he  held  scrip  signed 
by  the  defendants  Sperling  and  Clarke,  tfnd  countersigned  by  Lee, 
the  acting  secretary  of  the  Company,  whose  duty  it  was,  as  such 
[  •^T?  ]  secretary,  to  distribute  *such  shares.  The  plaintiff  also  proved 
that  he  paid  250/.  as  a  deposit  in  respect  of  the  said  shares  to 
Messrs.  Martin,  Stone  &  Co.,  the  bankers  of  the  Company  men- 
tioned in  the  said  prospectus. 

The  plaintiff  further  produced  and  offered  to  give  in  evidence  an 
entry  in  a  book  purporting  to  be  a  pass-book  with  the  said  bankers 
of  the  said  Society  mentioned  in  the  said  prospectus,  and  which  had 
been  seen  by  and  in  the  hands  of  Sperling,  one  of  the  defendants, 
at  the  office  of  the  Society,  and  which  with  the  other  books  of  the 
said  Company  were  delivered  to  Mr.  Dolman,  the  solicitor  of  the 
Company,  when  the  Company  was  broken  up ;  which  entry  was  as 
follows : 

"  John  Stratford  Best,  George  Noel  Clarke,  A.  Drouet,  W.  H. 
Sperling,  the  council  in  London  of  the  Royal  Nassau  Sulphate  of 
Barytes  Mines. 

"Jan.  8.    Cash £150    0    0 

„  18.        „ 100    0    0 

„12.        „ 126    0    0" 

The  counsel  for  the  defendant  Drouet  then  objected  to  the 
admissibility  of  the  said  entry  as  evidence  against  him :  but  the 
Lord  Chief  Justice  then  admitted  the  same,  as  being  evidence 
against  Sperling,  and  therefore  admissible  in  evidence  in  this  cause. 

It  was  further  proved  that  many  cheques  on  the  said  bankers, 
signed  by  several  of  the  said  directors  (not  by  Drouet)  had  been 
cashed  by  the  said  bankers,  and  were  debited  against  them  in  the 
said  pass-book. 

The  plaintiff  further  proved,  that  the  establishment  of  the  said 
Company  in  London  was  not  prosecuted  within  the  terms  of  the 


VOL.  c]  1856.     EX.  CH.     16  C.  B.  677—679.  881 


said  prospectus^  and  that  it  was  broken  up  before  action  in  London :  droubt 
but  there  was  no  proof  that  the  formation  of  the  Company  in  Belgium  taylob. 
had  been  abandoned. 

The  plaintiff  also  called  a  witness  named  Eykyn,  stock-broker  to 
the  Company,  who  stated  as  follows :  *"  I  was  there  about  three  [  *678  ] 
times.  I  saw  Mr.  Lee,  Mr.  Clarke,  and  Mr.  Sperling.  I  always 
saw  the  same  people.  He  (l)  requested  them  to  return  his  money, 
as  he  did  not  consider  they  were  justified  in  going  on  with 
insufficient  capital.  They  agreed  to  return  the  money, — Lee, 
Clarke  and  Sperling." 

The  plaintiff  sought  to  recover  his  said  payment,  as  upon  a  failure 
of  consideration. 

The  defendant  Drouet  gave  in  evidence  as  follows :  "  M.  Delfosse 
applied  to  me  to  be  a  director,  and  I  refused.  I  never  consented  to 
be  a  director.  I  saw  Lee  at  Brussels,  and  said  I  would  not  be  a 
director.  In  consequence  of  seeing  something  in  The  Times,  I  saw 
Lee,  and  said  I  never  authorised  him  to  put  my  name;  and  I 
wanted  it  expunged.  I  went  to  the  offices,  and  said  it  was  against 
my  will.  He  said  he  did  not  consider  me  as  a  director  after 
M.  Delfosse's  letter.  M.  Teinturier  advanced  260Z.  to  the  Company. 
I  went  to  the  board  for  that  money.  I  never  said  I  was  a  director, 
or  anything  to  that  effect.  I  never  knew  of  the  money  paid,  and 
did  not  know  they  were  the  bankers.  I  never  gave  any  authority 
to  use  my  name,  or  acted  for  the  Company.  I  never  saw  any  pro- 
spectuses in  my  life.     On  the  22nd  of  May,  1853,  I  wrote  to  Lee." 

On  cross-examination,  he  said, — "  I  wrote  the  letter,  and  showed 
it  to  a  friend.  I  came  to  London  in  December,  1852,  and  in  eight 
or  ten  days  after  I  went  to  the  Company.  I  was  there  a  short  time. 
I  knew  Mr.  George  Clarke.  I  met  him  twice.  I  did  not  take  any 
part  in  the  deliberations  of  the  directors  there.  Clarke  said  he  had 
tried  to  rig  the  market  with  shares,  and  they  had  lost  7002.  or 
800{.  I  do  not  recollect  Clarke  wishing  to  go  to  Belgium.  I  heard 
afterwards  of  his  going  there  with  a  sum  of  money.  I  was  not 
offered  800  shares  to  *induce  me  to  become  a  director.  I  do  not  [  *67i>  ] 
know  that  I  had  1,000  shares  allotted  to  me;  and  the  secretary  did 
not  say  so.  I  did  not  offer  to  pay  100/.,  200/.,  or  any  proportion  of 
the  losses.  The  action  was  brought  when  I  was  in  Belgium.  I 
never  saw  my  name  but  once  in  The  Times.*' 

The  defendant  Drouet  further  gave  in  evidence,  that,  by  the  law 
of  Belgium,  this  action  was  not  maintainable. 

(1)  Meaning,  it  is  presumed,  the  plaintiff. 
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Dbouet  On   the  part  of  the  plaintiff,  it  was  insisted  that  the  evidence 

Taylor,  given  on  his  behalf  was  sufficient  to  show  that  the  money  of  the 
plaintiff  had  come  to  the  hands  of  the  defendant  or  his  agent,  and 
to  sustain  the  issue. 

On  the  other  hand,  it  was  submitted,  on  behalf  of  the  defendant 
Drouet,  that  there  was  no  evidence  for  the  jury. 

The  learned  Judge  ruled  that  the  plaintiff's  evidence,  if  believed, 
was  sufficient  to  show  that  the  money  in  question  was  money  had 
and  received  by  the  defendant,  or  his  agent,  to  the  plaintiff's  use. 

To  this  ruling  the  defendant  Drouet  excepted.  The  exceptions 
now  came  on  for  argument  in  the  Exchequer  Chamber,  before 
Alderson,  B.,  Coleridge,  J.,  Piatt,  B.,  Martin,  B.,  and  Crompton,  J. 

WUles,  for  the  plaintiff  in  error : 
There  was  no  evidence  for  the  jury  upon  the  issue  joined. 
Nothing  can  be  more  loose  and  unsatisfactory  than  the  evidence  by 
which  it  is  sought  to  fix  Drouet.  There  was  no  evidence  that  he 
had  any  interest  in  the  concern ;  nothing  to  fix  the  period  when 
either  of  the  persons  named  became  directors.  The  witness  Naylor, 
the  assistant-secretary,  proved  no  entry  in  any  book ;  there  was  no 
evidence  that  any  minutes  existed.  It  did  not  appear  when  Drouet 
attended  at  the  office  of  the  Company,  or  when  he  saw  the  pro- 
[  •680  ]  spectus,  or  when  the  money  was  *paid  in  to  the  bankers', — except 
from  the  pass-book,  which,  though  evidence  against  Sperling,  who 
alone  was  proved  to  have  seen  it,  was  no  evidence  against  Drouet ;  nor 
was  the  money  entered  in  the  pass-book  in  any  way  identified  as  the 
250/.  said  to  have  been  paid  in  by  the  plaintiff.  Three  sums  are 
mentioned ;  but  it  is  not  stated  by  whom  they  were  paid  in. 

(Martin,  B.  :  Naylor*B  evidence  is  all  that  can  affect  Drouet. 

CoLBRiDOB,  J. :  The  plaintiff  does  not  even  fix  the  time  when  he 
paid  the  money  to  Martin,  Stone  &  Co.'s. 

Alderson,  B.  :  I  think  we  should  hear  what  Mr.  Pearson  relies 
upon  to  show  Drouet  liable.) 

Pearson,  contra : 
Naylor  proved  that,  in  November, — meaning,  of  course,  the 
November  after  the  publication  of  the  prospectus,  which  had  been 
previously  put  in, — Drouet,  who  was  named  in  the  prospectus  as 
one  of  the  "  council  in  London  "  of  this  Company,  was  frequently 
at  the  offices  in  King  William  Street,  in  the  board-room,  acting  as 
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a  director ;  that  the  prospectuses  (containing  his  name)  were  lying  dboubt 
abont  on  the  table  of  the  office ;  and  that  he  saw  Droaet  take  some  titlor. 
of  them  to  circulate  amongst  his  acquaintances.  Then,  the  pass- 
book of  the  Company  with  Martin,  Stone  &  Co.,  the  bankers  named 
in  the  prospectus,  was  put  in,  containing  the  name  of  Drouet  as  one 
of  the  parties  with  whom  the  account  at  the  bankers'  was  opened  ; 
and,  though  there  was  no  direct  proof  that  Drouet  ever  saw  this 
book,  there  was  evidence  whence  the  jury  were  at  liberty  to  infer 
that  he  knew  of  its  existence.  Bnmside  v.  Dayrell  (i),  is  very 
distinguishable  from  the  present  case.  *  *  WaUon  v.  Earl 
Charlemont  (2)  is  also  distinguishable. 

(Mabtin,  B.  :  I  think  that  case  goes  the  whole  length  of  this.  It  [  ^^  ] 
was  assumpsit  against  tlie  Earl  of  Charlemont,  Hamilton,  and 
Young,  for  money  had  and  received.  The  plaintiff's  case  was,  that 
the  defendants  were  members  of  the  committee  of  management  of  a 
registered  Railway  Comi)any,  to  which  Company  he  had  paid  the 
money  in  question,  as  a  deposit  on  shares ;  and  that,  before  he  so 
paid,  and  while  the  defendants  were  committee-men,  a  false  *repre-  [  *682  ] 
sentation  as  to  the  state  of  the  Company  had  been  publicly 
advertised  in  the  name  of  the  committee.  The  only  evidence  of  the 
receipt  of  the  money,  was,  the  payment  to  the  bankers  appointed 
by  the  committee,  who  gave  a  receipt  on  behalf  of  five  trustees,  of 
whom  Hamilton  was  one,  but  not  either  the  Earl  of  Charlemont 
or  Toung :  and  it  was  held  that  the  action  would  not  lie.) 

Ashpitel  V.  Sercombe  (3)  is  an  authority  to  show  that  the  pass-book 
was  under  the  circumstances  evidence  against  Drouet.  There  was 
quite  as  much  evidence  in  this  case  against  Drouet  as  was  held 
sufficient  to  fix  the  defendant  in  the  case  of  Walstab  v.  Spottis- 
woode  (4).     •     ♦     ♦ 

(Aldbrson,  B.  :  The  question  is,  whether  Drouet  was  a  director       L  ^83  ] 
of  this  Company.     There  really  was  nothing  to  go  to  the  jury.     It 
entirely  turns  on  Naylor's  evidence.) 

And  the  pass-book. 

(Aldbbson,  B.  :  The  pass-book  was  no  evidence  against  Drouet. 

Crompton,  J. :  There  was  no  evidence  that  Drouet  was  a  director, 
or  had  anything  to  do  with  the  Company,  at  the  time  the  2502.  was 

(1)  77  E.  R.  612  (3  Ex.  224).  (3)  82  R  R.  610  (5  Ex.  147). 

(2)  12  Q.  B.  856,  (4j  71  R  R  740  (15  M.  &  W.  501). 

66—2 
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Dboukt      paid  to  Martin,  Stone  &  Co.    There  was  no  evidence  when  the 
Tatlob.      money  was  paid  in.) 

It  is  clear  that  the  whole  took  place  in  November,  1852.    If  the 
[  •esi  ]      omission  of  the  year  creates  any  obscurity,  the  *bill  of  exceptions 
may  be  amended,  under  the  Common  Law  Procedure  Act,  1852» 
15  &  16  Vict.  c.  76,  s.  222. 

(Platt,  B.  :  You  surely  cannot  be  serious.) 

It  is  submitted,  in  the  language  of  the  ruling  of  the  Lord  Chief 
Justice,  that,  if  the  evidence  given  on  the  part  of  the  plaintiff  was 
believed,  there  was  sufficient  evidence  that  the  plaintiff's  money  had 
come  to  the  hands  of  the  defendant,  or  his  agent,  to  sustain  the  issue. 

(Erlb,  J. :  There  was  no  evidence  that  Martin,  Stone  &  Co.  put 
Drouet's  name  down  as  party  to  the  account  with  them,  with  his 
authority,  or  that  he  had  subsequently  sanctioned  it.) 

Aldbrson,  B.  : 

There  clearly  must  be  a  venii-e  de  novo. 

The  whole  Court  concurring, 


[684] 


Venire  de  novo. 


PARR  V.  JEWELL  (I). 

1855.  ^   ' 

June  IS.  (16  0.8.684-712.) 


It  is  a  good  defence  to  an  action  by  indorsee  against  the  acceptor  of  a 
bill  of  exchange,  that  it  was  accepted  for  the  accommodation  of  the  drawer, 
without  consideration,  and  that  it  was  indorsed  over  by  the  drawer  after  it 
had  been  paid  by  him  at  its  maturity. 

This  was  an  action  upon  a  promissory  note  for  60Z.  drawn  by  the 
defendant  below  on  the  22nd  of  August,  1848,  payable  to  the  order 
of  James  Frederick  Allen  two  months  after  date,  and  indorsed  by 
Allen  to  the  plainti£f  below ;  and  on  two  bills  of  exchange  for  1002. 
each  respectively  drawn  by  Allen  upon  and  accepted  by  the  defen- 
dant below,  on  the  18th  of  December,  1848,  and  the  80th  of 
November,  1849,  payable  three  months  after  date  to  the  order  of 
Allen,  and  indorsed  by  him  to  the  plaintiff  below, 
[  685  ]  ^'^^  defendant  pleaded, — first,  that  the  said  note  was  made,  and 

the  said  several  bills  were  and  each  of  them  was  accepted,  for  the 
accommodation  of  Allen,  and  that  there  never  was  any  value  or 
consideration  for  such  making,  or  for  either  of  the  said  acceptances, 

(1)  Bills  of  Exchange  Act,  1882,  ss.  36  (2),  59  (3). 
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or  for  the  payment  by  the  defendant  of  any  part  of  the  moneys  in        Paer 
the  said  instruments  mentioned,  and  that  there  never  was  any  value      jewell. 
or  consideration  for  either  of  the  said  several  indorsements  to  the 
plaintiff,  and  that  the  plaintiff  always  held,  and  still  holds,  each  of 
the  said  instruments  without  any  value  or  consideration. 

Secondly,  that  the  said  note  was  made,  and  each  of  the  said  bills 
was  accepted,  before  the  same  respectively  became  due  or  payable 
according  to  its  tenor,  to  wit,  each  of  the  said  instruments  was  made 
and  accepted  on  the  day  of  its  date,  at  the  request  and  for  the 
accommodation  of  Allen,  to  enable  him  to  raise  money  thereon,  or 
indorse  the  same  for  his  own  use  and  benefit  before  the  same  should 
become  due  and  payable,  and  not  otherwise ;  and  that  there  never 
was  any  value  or  consideration  for  such  making  or  acceptance,  or 
for  the  payment  by  the  defendant  of  any  part  of  the  moneys  in  the 
said  several  instruments  mentioned,  except  as  aforesaid ;  and  that 
Allen  negotiated  each  of  the  said  several  instruments  for  his  own 
use  and  benefit,  according  to  the  said  terms,  and  paid  it  when  due, 
and  the  same  was  then  delivered  to  Allen  by  the  then  liolder 
thereof,  fully  paid,  satisfied,  and  discharged ;  and  that  Allen  after- 
wards, and  after  the  said  several  instruments  respectively  had  been 
so  paid,  and  when  each  of  them  was  overdue  according  to  the  tenor 
thereof,  without  the  authority  of  the  defendant,  indorsed  the  said 
several  instruments  respectively  to  the  plaintiff,  contrary  to  the 
form  of  the  statute  in  such  case  made,  neither  of  the  same  having 
been  re-stamped  after  such  payment  as  aforesaid. 

[There  were  other  pleas  which  it  is  not  necessary  to  reprint.] 
Upon  each  of  these  pleas  issue  was  joined.  [  690  ] 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  in 
London  in  Easter  Term,  1854,  when  the  following  evidence  was  given 
on  behalf  of  the  defendant : 

That  the  promissory  note  and  bills  in  the  declaration  mentioned 
were  made  and  accepted  by  the  defendant  for  the  accommodation 
of  Allen,  and  without  value  or  consideration ;  that  no  demand  was 
ever  made  by  the  plaintiff  or  any  other  person  upon  the  defendant 
in  respect  of  the  said  note  or  bills  before  October,  1858 ;  that  the 
defendant  had  accepted  for  Allen's  accommodation  two  other  bills 
drawn  by  Allen  upon  him,  one  on  the  4th  of  March,  1851,  for  50/., 
and  the  other  on  the  5th  of  May,  1851,  for  751.  14».  6d.,  payable  to 
Allen's  order  three  months  afier  the  respective  dates  thereof ;  that, 
on  the  25th  of  May,  1852,  the  defendant  received  two  letters  from 
one  Ellaby,  the  attorney  for  the  plaintiff  in  the  present  action. 


886  1856.    EX.  CH.     16  C.  B.  690—692.  fBA 


Pabb  requiring  payment  on  behalf  of  the  plaintiff  of  the  said  two  last- 
Jewell.  mentioned  bills,  and  he  instructed  one  Bowlatt,  an  attorney,  to  act 
on  his  behalf ;  and  that  Bowlatt  saw  Ellaby  shortly  after  such 
applications  for  payment,  and  told  him  that  the  defendant  had 
received  no  consideration  for  the  last-mentioned  bills,  and  had 
[  *69i  J  accepted  them  for  the  accommodation  of  Allen,  *and  that  Ellaby 
stated  that  the  plaintiff  was  the  bolder  for  value ;  that,  in  June, 
1852,  two  separate  actions  were  commenced  by  the  plaintiff's 
present  attorney,  on  behalf  of  the  plaintiff,  against  the  defendant, 
upon  the  said  two  last-mentioned  bills,  the  declarations  therein 
alleging  that  the  said  bills  were  respectively  indorsed  by  Allen  to 
one  Percivall,  and  by  Fercivall  to  the  plaintiff ;  that  Bowlatt  again 
saw  Ellaby  relative  to  the  said  last-mentioned  bills  and  the  actions 
upon  them,  and  finally  arranged  them  by  giving  on  the  10th  of  July 
in  the  year  last  aforesaid,  two  Judges'  orders  in  the  said  actions 
respectively,  for  the  payment  of  the  debt  and  costs  in  the  said 
respective  actions  by  monthly  instalments  of  6Z.  a  month ;  that  after- 
wards, the  defendant  having  won  by  horse-racing  a  large  sum  of 
money  exceeding  10,000Z.,  shortly  after  giving  the  said  Judges'  orders 
Bowlatt,  by  the  defendant's  instructions,  paid  the  first  instalments 
on  the  said  respective  orders,  and  the  defendant,  in  October,  1852, 
saw  the  plaintiff's  attorney  Ellaby,  and  paid  him  the  remaining 
instalments  on  the  said  Judge's  orders,  and  received  from  him  the 
last-mentioned  two  bills ;  that  the  defendant  on  that  occasion  told 
Ellaby  that  he  the  defendant  had  already  paid  a  great  deal  of  money 
for  Allen  :  that  the  said  two  last-mentioned  bills,  which  were  then 
produced  by  the  defendant  before  the  jury,  were  then  in  the  same 
state  in  which  he  received  them  from  Ellaby,  and  had  then  upon 
them  the  several  indorsements  which  they  respectively  had  upon 
them  at  the  time  when  they  were  so  produced  before  the  jury  ;  that 
the  said  bill  for  502.  so  produced  as  aforesaid  had  indorsed  upon  it 
the  several  names  following,  that  is  to  say,  **  J.  F.  Allen,"  "  Wilham 
Percivall,"  "  W.  H.  Jewell,"  "E.  H.  Hoskins,"  "Pedders  &  Co.," 
"Cunliffes  &  Co.,"  "Jones  &  Co."  "BeC*  pr.  Jones  &  Co.,  J. 
Barnett ; "  that  the  said  bill  for  76Z.  14«.  6d.  so  produced  as  afore- 
r  *692  ]  said,  had  indorsed  upon  it  the  several  names  following,  *that  is  to 
say,  "J.  F.  Allen,"  "William  Percivall,"  "W.  H.  Jewell,"  "Bee", 
London  and  County  Bank,  E.  L.  Wormell." 

That  the  said  bill  for  50/.  was  at  the  time  when  it  became  due  in 
the  hands  and  possession  of  certain  bankers  carrying  ou  business 
under  the  names  of  Jones,  Lloyd  &  Co.,  as  the  holders  thereof,  and 
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that  the  said  last-mentioned  bill  was  duly  paid  on  the  day  when  it        parb 
became  due,  to  the  said  bankers,  as  the  then  holders  thereof,  but      jewell. 
that  the  said  bankers  did  not  know  by  whom  such  payment  was  so 
made. 

That  the  said  bill  for  76/.  14«.  6d.  was  at  the  time  when  it  became 
due,  in  the  hands  and  possession  of  a  certain  Banking  Company 
called  the  London  and  County  Bank,  as  the  holders  thereof,  and 
that  the  said  last-mentioned  bill,  on  the  day  when  it  became  due, 
was  presented  to  the  London  and  Westminster  Bank,  where  the 
same  was  made  payable  according  to  the  acceptance  thereof,  and 
was  refused  payment,  but  that  afterwards,  on  the  same  day,  it  was 
paid  and  taken  up  at  the  said  Loudon  and  County  Bank  by  a  person 
not  known  to  them. 

That  the  defendant  had  also  accepted  for  Allen*s  accommodation 
the  three  bills  of  exchange  next  hereinafter  mentioned,  that  is  to 
say,  a  bill  dated  the  12th  of  June,  1848,  drawn  by  Allen,  upon  him 
the  defendant,  for  lOOL,  and  payable  to  Allen's  order  three  months 
after  date ;  another  bill  dated  the  23rd  of  June,  1849,  also  drawn 
by  Allen  upon  him  the  defendant,  for  100/.,  and  payable  to  Allen's 
.order  three  months  after  date ;  and  another  bill  dated  the  29th  of 
December,  1849,  also  drawn  by  Allen  upon  him  the  defendant,  for 
76/.,  and  payable  to  Allen*s  order  three  months  after  date. 

That  he,  the  defendant,  had  heard  nothing  of  the  said  three  last- 
mentioned  bills  from  the  several  times  of  accepting  the  same  until 
the  6lh  of  March,  1858,  when  he  ^received  three  separate  letters  [  *693  ] 
from  Ellaby,  appljing  for  payment  of  the  said  three  last-mentioned 
bills  of  exchange,  which  letters  only  varied  from  each  other  in  stating 
the  dates  and  sums  of  the  said  respective  bills,  but  none  of  the  said 
letters  stated  who  was  or  claimed  to  be  the  holder  of  the  said  last- 
mentioned  bills,  or  any  of  them,  or  by  whose  instructions  the  said 
letters  were  written. 

That,  on  the  receipt  of  the  said  three  letters,  the  defendant 
handed  them  over  to  his  attorney,  Mr.  Bobson,  who  thereupon 
instructed  his  clerk  (Jenkins)  to  call  on  Ellaby  respecting  the 
three  last-mentioned  bills ;  and  that,  on  the  7th  of  March,  1868, 
Jenkins  did  accordingly  call  upon  and  see  Ellaby,  and  inquired  who 
was  the  holder  of  the  said  three  last-mentioned  bills,  and  was  then 
informed  by  him  that  the  plaintiff  was  the  holder  of  two  of  them, 
and  that  he  believed  a  Mr.  Bamage  was  the  holder  of  the  third  bill; 
and  that,  upon  Jenkins  asking  where  he  resided,  Ellaby  declined  to 
give  him  any  further  information,  and  said,  that,  if  he  brought  an 
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Pabb        action,  the  defendant's  attorney  could  obtain  the  particulars  in  the 

jKwiiLL.      UBual  way. 

That,  on  the.  8th  of  March,  1858,  the  defendant's  attorney 
(Bobson)  sent  Ellaby  a  letter  stating  that  he  had  received  the 
defendant's  instructions  to  resist  the  scandalous  demands  made  on 
him  by  the  pretended  holder  of  the  bills  mentioned  in  the  said 
three  letters  of  Ellaby,  and  that  he  (Bobson)  would  appear  to  any 
process  for  the  defendant. 

That  Allen  died  on  the  15th  of  March,  1858,  and  that,  on  the 
same  day,  three  separate  actions  in  the  Court  of  Common  Pleas 
were  commenced  at  the  suit  of  the  plainti£f,  by  Ellaby  as  his 
attorney,  against  the  now  defendant,  to  recover  the  amount  of  the 
said  three  last-mentioned  bills, — each  of  the  said  bills  being  the 

[  *694  ]      subject  of  a  separate  action, — and  in  which  actions  respectively  *the 
plaintiff  declared  thereon  respectively  as  the  indorsee  of  Allen. 

That  the  said  three  last-mentioned  actions  were  defended  by  the 
now  defendant,  and  that,  issues  being  joined  on  the  pleas  pleaded 
respectively  therein,  the  same  actions  were  set  down  for  trial,  and 
came  on  to  be  tried  at  the  sittings  for  Middlesex  in  May,  1858  ;  and 
that  one  of  the  said  actions  was  tried,  and  a  verdict  obtained 
thereon  for  the  defendant,  leave  being  given  to  move  the  Court  of 
Common  Pleas  to  enter  a  verdict  for  the  plaintifif,  if  the  Court 
should  be  of  opinion  that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  said  verdict ;  and  that,  upon  such  trial,  it  was  agreed 
that  the  said  other  two  actions  should  abide  the  event  of  the  first. 

That,  the  Court  of  Common  Pleas  having  been  of  opinion  that 
there  was  no  evidence  to  go  to  the  jury  in  support  of  the  said 
verdict  in  the  said  last-mentioned  action,  a  verdict  therein  was 
entered  for  the  plaintiff,  and  the  defendant,  by  his  attorney  (Bobson), 
in  June,  1853,  paid  to  Ellaby,  on  behalf  of  the  plaintifif,  the  amount 
of  the  three  last-mentioned  bills  of  exchange  so  sought  to  be 
recovered  in  the  said  three  last-mentioned  actions,  and  also  the  costs, 
and  received  from  him  the  said  three  last-mentioned  bills ;  and  that 
Ellaby  did  not  then,  nor  had  he  at  any  time  before  given  any  notice 
or  information  that  the  plaintifif  claimed  to  be  the  holder  of  any  other 
bills  of  exchange  or  negotiable  securities  on  which  the  defendant 
was  alleged  to  be  liable. 

That,  in  October,  1858,  Ellaby,  on  the  part  of  the  plaintifif,  for 
the  first  time  informed  the  defendant's  attorney  (Bobson)  that  the 
plaintifif  was  the  holder  of  the  promissory  note  and  bills  of  exchange 
mentioned  in  the  declaration  of  this  action,  and  apphed  for  payment 
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thereof,  stating  that  probably  the  plaintiff  would  take  less  than  the  full        Parr 
amount,  to  settle  the  matter ;  and  that  *after wards,  in  consequence      Jewell. 
of  the  defendant's  refusal  to  pay  the  said  last-mentioned  promissory       [  *695  ] 
note  and  two  bills  of  exchange,  the  present  action  was  brought. 

That  the  bill  of  exchange  in  the  second  count  of  the  declaration 
mentioned  had  been  indorsed  and  delivered  by  Allen  on  the  18th  of 
December,  1848,  to  one  Adolphe  Laurier,  and  that  the  considera- 
tion of  such  indorsement  was  the  delivery  by  Laurier  to  Allen  of  a 
bill  of  exchange  bearing  date  the  16th  of  September  in  the  year 
last  aforesaid,  drawn  by  Allen  upon  and  accepted  by  the  defendant, 
for  lOOL,  payable  to  the  order  of  Allen  three  months  after  date, 
and  which  latter  bill  had  been  indorsed  and  delivered  by  Allen  to 
Laurier  on  the  18th  of  September  last  aforesaid  in  renewal  and  in 
consideration  of  the  delivery  up  by  Laurier  to  Allen  of  another 
bill  of  exchange  bearing  date  the  12th  of  June  in  the  year  last 
aforesaid,  drawn  by  Allen  upon  and  accepted  by  the  defendant,  for 
lOOL,  payable  to  the  order  of  Allen,  at  three  months  after  the  date 
thereof,  and  which  latter  bill  had  been  discounted  by  Laurier  for 
Allen  on  the  day  of  the  date  thereof,  and  then  indorsed  and 
delivered  by  Allen  to  Laurier. 

That  the  last-mentioned  bill  was  one  of  the  said  three  bills  upon 
which  the  said  three  actions  had  been  brought  on  the  15th  of  March, 
1868,  by  EUaby  as  the  attorney  for  the  plaintiff  against  the  now 
defendant  as  aforesaid,  and  upon  which  the  plaintiff  recovered  as 
aforesaid,  and  which  said  three  last-mentioned  bills  had  been  so 
paid  as  aforesaid  by  Bobson  on  behalf  of  the  defendant. 

That  Laurier,  after  he  had  received  the  said  bill  of  exchange  in 
the  second  count  of  the  declaration  in  this  action  mentioned  from 
Allen,  and  whilst  it  remained  in  his  hands,  had  made  and  written 
thereon  a  note  or  memorandum  of  the  day  on  which  the  said  last- 
mentioned  bill  would  become  due,  but  that,  since  the  last-mentioned 
bill  had  been  out  of  the  possession  of  Laurier,  a  pen  *had  been  [  *696  ] 
drawn  through  such  note  or  memorandum,  and  had  rendered  it 
indistinct,  but  so  that  Laurier  could  still  trace  a  part  of  his  said 
note  or  memorandum  thereon. 

That,  upon  the  last-mentioned  bill  becoming  due,  Laurier  gave 
up  the  same  to  Allen,  and  received  in  exchange  or  renewal  thereof 
another  bill,  dated  the  21st  of  March,  1849,  drawn  by  Allen  upon 
and  accepted  by  the  defendant,  for  lOOZ.,  payable  to  the  order  of 
Allen,  at  three  months  after  the  date  thereof :  and  that,  on  the 
2Srd  of  June  in  the  year  last  aforesaid,  the  last-mentioned  bill 
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Pabb  was  given  up  by  Laurier  to  Allen,  who,  in  exchange  and  renewal 
Je^ll.  thereof,  indorsed  and  delivered  to  Laurier  another  bill,  dated  the 
day  and  yeai*  last  aforesaid,  drawn  by  Allen  apon  and  accepted  by  the 
defendant,  for  lOOZ.,  payable  to  the  order  of  Allen,  at  three  mouths 
after  the  date  thereof;  and  that,  npon  the  last-mentioned  bill 
becoming  due,  on  the  26th  of  September,  in  the  year  last  aforesaid, 
Laurier  delivered  up  the  last-mentioned  bill  to  Allen,  who,  in 
exchange  and  renewal  thereof,  indorsed  and  delivered  to  Laurier 
another  bill,  dated  the  day  and  year  last  aforesaid,  drawn  by  Allen 
upon  and  accepted  by  the  defendant,  for  1002.,  payable  to  the  order 
of  Allen  at  three  months  after  the  date  thereof ;  and  that,  when 
the  last-mentioned  bill  of  exchange  became  due,  on  the  29th  of 
December,  1849,  Laurier  delivered  up  the  last-mentioned  bill  to 
Allen,  who  then  paid  to  Laurier  the  sum  of  252.,  in  cash,  in  part 
payment  thereof,  and  indorsed  and  delivered  to  Allen  (l),  in  respect 
of  the  residue  thereof,  another  bill  (2),  dated  the  29th  of  December, 
1849,  drawn  by  Allen  upon  and  accepted  by  the  defendant,  and 
payable  to  the  order  of  Allen  three  months  after  the  date  thereof ; 
and  that,  after  the  last-mentioned  bill  had  become  due,  Laurier,  on 
the  1st  of  April,  1850,  delivered  back  tlie  last-mentioned  bill  to 
[  *697  ]  Allen,  who,  in  exchange  and  renewal  ^thereof,  indorsed  and  de- 
livered to  Allen  another  bill  of  exchange,  bearing  date  the  1st  of 
April,  1850,  drawn  by  Allen  upon  and  accepted  by  the  defendant, 
for  752.,  payable  to  the  order  of  Allen  at;  three  months  after  date. 

That,  on  the  25th  of  April  last  aforesaid,  Laurier  discounted  for 
Allen  another  bill,  bearing  date  the  25th  of  April,  1850,  drawn  by 
Allen  upon  and  accepted  by  one  John  Ferry,  and  bearing  the  several 
indorsements  of  Allen  and  of  the  defendant,  and  which  said  last- 
mentioned  bill  was,  on  the  day  and  year  last  aforesaid,  delivered  by 
Allen  to  Laurier ;  and  that  Laurier  held  the  two  last-mentioned 
bills  until  the  times  when  they  severally  became  due;  and  that, 
upon  the  same  being  respcMstively  dishonoured,  Laurier  instructed  his 
attorneys  to  commence  legal  proceedings  against  the  several  parties 
liable  upon  the  said  two  last-mentioned  bills ;  and  that,  after  an 
action  had  been  brought  on  the  said  two  last-mentioned  bills  against 
the  now  defendant,  he  the  defendant,  by  his  attorney  (Bobson),  on 
the  11th  of  July,  1851,  paid  the  sum  of  1602.  to  the  attorneys  of 
Laurier,  for  debt  and  costs  in  the  last-mentioned  action,  and  the 
same  bills  were  then  delivered  up  by  the  attorneys  of  Laurier  to 
Bobson  for  the  defendant. 
(1)  Meaning  **  Laurier."  (2)  Not  mentioning  the  amount. 
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That  Allen  was  for  many  years  a  clerk  in  the  office  of  Messrs.  Paer 
Phillips  and  Voss,  attorneys,  but  quitted  that  situation  in  the  begin-  jewbll. 
ning  of  1850,  and  had  no  other  situation  or  known  means  of  getting 
his  livelihood  from  thence  until  the  time  of  his  death ;  and  that 
from  thence  until  the  time  of  his  death  he  was  embarrassed  in  his 
circumstances ;  and  that  he  was  indebted  to  Mr.  Phillips  for  money 
borrowed  at  various  times,  and  some  of  it  shortly  before  he  left  his 
employment,  and  had  given  him  a  bill  of  sale  of  his  furniture 
and  effects  by  way  of  security,  and  which  bill  of  sale  the  said 
*Mr.  Phillips,  after  Allen's  death,  gave  to  his  widow,  as  a  present.       [  'eos  ] 

That  Allen  fell  into  ill  health  some  time  before  his  death,  and 
was  confined  to  the  house  for  some  months,  and  to  his  bed  for  a 
month  or  more  before  he  died. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  evidence 
above  set  forth  was  sufficient,  and  ought  to  be  submitted  to  the  jury 
in  support  of  the  several  pleas,  or  one  or  each  of  them ;  and  that, 
particularly  as  to  the  bill  in  the  second  count  mentioned,  there  was 
evidence  which  was  sufficient,  and  ought  to  be  submitted  to  the 
jury,  in  support  of  the  second  plea,  and  that  such  plea  might  and 
ought  to  be  taken  distributively  for  that  purpose. 

But  the  learned  Judge  ruled  that  the  evidence  so  given  by  the 
defendant  was  not  sufficient,  and  ought  not  to  be  submitted  to  the 
jury  in  support  of  the  said  several  pleas,  or  any  or  either  of  them, 
and  that  the  plaintiff  was  not  bound,  in  answer  to  such  evidence, 
to  give  any  proof  of  his  having  given  value  or  consideration  for  the 
said  promissory  note  and  bills  of  exchange  in  the  declaration 
mentioned :  and  he  accordingly  did  not  submit  the  said  evidence 
to  the  jury  in  support  of  the  said  pleas,  or  any  one  of  them,  or  call 
upon  or  require  the  plaintiff  to  give  any  evidence  of  his  having 
given  value  or  consideration  for  the  said  note  and  bills,  or  any  or 
either  of  them :  and,  by  his  direction,  the  jury  found  against  the 
defendant  upon  the  issues  joined  on  all  the  pleas. 

Whereupon  the  counsel  for  the  defendant,  conceiving  that  by  law 
the  evidence  so  given  by  him  was  sufficient  in  law  to  be  submitted 
to  the  jury  in  support  of  the  said  several  pleas,  or  some  or  one  of 
them,  or  at  all  events  as  to  the  second  plea  so  far  as  it  applied  to 
the  bill  mentioned  in  the  second  count,  and  that  the  learned  Judge 
ought  to  have  called  upon  the  plaintiff  in  answer  thereto  *to  prove  [  *699  ] 
that  he  had  given  value  or  consideration  for  the  said  promissory 
note  and  bills,  or  some  or  one  of  them,  excepted  to  the  opinion  of 
the  learned  Judge. 
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Parb  The  exceptions  came  on  for  argument  in  the  Exchequer  Chamber 

Jewell.      0°  *^®  9th  of  May  last,  before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B., 
Coleridge,  J.,  Erie,  J.,  Wightman,  J.,  Piatt,  B.,  and  Grompton,  J. 

Manisty  (with  whom  was  V.  Harcourt)    for  the  plaintiff  in 
error: 

•  ♦  *  *  ♦ 

[  700  ]  fjY^Q  questions  will  arise  mainly  on  the  second  plea  to  the  second 

count,  and  on  the  first  and  fourth  pleas.  It  appears  from  the 
evidence  that  the  bills  were  accepted  for  the  accommodation  of 
Allen,  and  without  consideration  ;  and  that  the  bills  now  sued  upon 
had  been  satisfied  by  renewals,  the  last  being  in  July,  1851. 

(Parke,  B.  :  Does  it  appear  when  the  plaintiff  became  the  holder 
of  the  bills  now  sued  upon  ?) 

Only  by  inference.  It  is  submitted  that  there  was  ample  evidence 
to  go  to  the  jury,  that  the  bills  were  accommodation  bills,  and  were 
paid  at  maturity,  and  indorsed  over  by  Allen  after  they  had  become 
[  *70i  ]  due,  and  the  stamp  *thereon  had  been  exhausted.  Allen,  as  an 
accommodation  drawer,  stood  in  the  position  of  an  acceptor,  and 
therefore  could  not  re-issue  the  bills  after  payment.  A  bill  that  is 
taken  up  by  an  accommodation  drawer  at  maturity  has  performed 
its  functions,  and  ceases  to  be  a  negotiable  instrument :  Reynolds  v. 
Doyle  (i),  Lazarus  v.  Cowie  (2).  *  *  Dillon  v.  Rimmer  (s),  Kendrick 
V.  Lomaa  (4),  and  Bartrum  v.  Caddy  (6)  are  also  authorities  to  show 
that  a  bill  coming  home  at  maturity  cannot  be  re-issued.     *     *     « 

[  702  ]  (Pollock,  C.  B. :  I  think  we  should  hear  Mr.  Wood  upon  this 

point. 

Parke,  B.  :  Tou  contend  that  the  plea  is  to  be  construed  distri- 
butively.  In  Coasins  v.  Paddon  (e)^  and  Tuck  v.  Tuck  (7)  we  held 
that  pleas  of  payment  and  set-off  might  be  so  construed.)     *     «     « 

[  703  ]  Wood^  for  the  defendant  in  error : 

*  ♦  The  question,  then,  to  be  discussed,  is,  whether  or  not 
there  was  evidence  to  go  to  the  jury  in  support  of  the  issue  tendered 
by  the  second  plea  to  the  second  count. 

(1)  66  R.  R.  527  (1  Man.  &  G.  753).  (6)  2  Or.  M.  &  R.  547  ;  5  Tyr.  536 ; 

(2)  3  Q.  B.  459.  4  Dowl.  P.  0.  488. 

(3)  1  Bing.  100  ;  7  Moore,  427.  (7)  5  M.  &  W.  109  ;  7  Dowl.  P.  C. 

(4)  2  Cr.  &  J.  405.  373. 
(o)  48  R.  R.  502  (9  Ad.  &  El.  275). 
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(Pollock,  C.  B.  :  It  appears  to  me  that  there  was  evidence  upon        Parb 
every  one  of  the  pleas,  which  was  fit  for  the  consideration  of  the      jbwell. 

If  there  be  one  material  allegation  in  the  plea  as  to  which  the 
evidence  fails,  the  ruling  of  the  learned  Judge  was  correct. 

(Parks,  B.  :  There  must  be  evidence  to  go  to  the  jury  in  support 
of  every  allegation  which  was  material  to  constitute  the  plea  a 
good  plea.) 

The  first  material  allegation  in  the  second  plea,  is,  that  the  bill  was 
accepted  for  the  accommodation  of  Allen,  to  enable  him  to  raise 
money  thereon,  or  indorse  the  same  for  his  own  use  and  benefit 
before  the  same  should  become  due  and  payable,  and  not  otherwise. 
Now,  there  certainly  was  evidence  to  show  that  the  bill  was  accepted 
for  the  accommodation  of  Allen,  but  none  to  show  any  agreement 
or  understanding  that  it  was  not  to  be  indorsed  after  it  became  due. 

(Parke j  B. :  Is  not  that  a  necessary  consequence  ?) 

It  is  submitted  not :  the  plea  would  be  bad  without  it.  [He  cited 
Charles  v.  Marsden  {!).'] 

(Pollock,  G.  B.  :  The  plea  is  a  good  plea  without  that  allegation.       [  ^^^  1 
It  states  that  the  bill  was  indorsed  and  negotiated  and  paid  by 
Allen  at  maturity,  and  afterwards  re-issued  by  him. 

Platt,  B.  :  The  fact  of  its  being  an  accommodation  bill  is  evi- 
dence for  a  jury  that  it  was  given  for  the  purpose  of  being  used 
before  it  should  become  due.) 

In  Stein  v.  YgUsias  (2)  and  in  Sturtevant  v.  Forde  (s)  pleas  that  the 
bills  were  accepted  for  the  accommodation  of  the  drawer,  and 
without  consideration,  and  indorsed  to  the  plaintiff  (in  the  latter 
case  two  years)  after  they  became  due,  were  held,  on  special 
demurrer,  to  afford  no  answer  to  actions  against  the  acceptor.  *  * 
The  next  material  averment  in  this  plea,  is,  that,  Allen,  having  [  706  ] 
negotiated  the  bill,  paid  it  when  it  became  due,  and  afterwards  re- 
issued it  without  the  authority  of  the  defendant,  and  without  its 
being  re-stamped.     The  distinction  between  Lazaitis  v.  Coivie(4) 

(1)  1  Taunt.  224.  (3)  61  B.  B.  483  (4  Man.  &  G.  101). 

(2)  1  Cr.  M.  &E.  565;  5  Tyr.  172;  (4)  3  a  B.  459  ;  2  G.  &  D.  487. 
3  Dowl.  P.  C.  252. 
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Pabr  and  this  case,  is,  that  there  the  bill  was  paid  at  maturity, — ^money 
Jbwjbll.  ^ftB  given  for  it ;  and  therefore  the  Court  held,  that,  inasmuch  as  the 
bill  had  been  paid  by  the  party  ultimately  liable  upon  it,  it  had  done 
its  duty,  and  the  stamp  was  exhausted :  whereas,  here,  there  has  been 
no  payment :  when  the  bill  became  due,  another  was  given  for  it, 
and  this  bill,  as  between  Allen  and  Parr,  was  kept  back.  A  bill 
given  in  renewal  of  a  former  bill  does  not  amount  to  payment,  until 
the  substituted  bill  is  actually  paid.  If  the  defendant  could  have 
shown  that  the  substituted  bill  was  paid  at  its  maturity,  and  that 
the  original  bill  was  indorsed  and  negotiated  after  that  payment, 
he  would  have  brought  the  case  within  Ijazanis  v.  Cowie.    *     * 

[  706  ]  There  is  no  statement  in  this  bill  of  exceptions  as  to  when  the  bill 
came  into  the  possession  of  the  plaintiff.  All  that  is  said,  is,  that, 
at  the  time  of  its  maturity,  it  was  given  up  to  Allen. 

(Crompton,  J.:  There  was  evidence  for  the  jury  that  the  bill 
subsequently  given  was  given  in  satisfaction  of  the  original  bill. 
The  giving  a  new  bill  was^held  by  the  Common  Pleas,  in  Bebshuie  v. 
Btish  (1),  to  be  a  conditional  payment. 

WioHTMAN,  J. :  This  bill  was  given  up  to  the  person  who  gave 
the  substituted  bill.  Was  not  that  a  circumstance  to  go  to  the  jury 
that  the  latter  was  received  in  satisfaction  of  the  former  ?) 

It  is  submitted  that  it  was  not.  In  Callow  v.  Lawrence  (2),  Lord 
Ellbnborouoh  says :  "  A  bill  of  exchange  is  negotiable  ad  injinitum 
until  it  has  been  paid  by  or  discharged  on  behalf  of  the  acceptor. 
If  the  drawer  has  paid  the  bill,  it  seems  that  he  may  sue  the 
acceptor  upon  the  bill,  and  if,  instead  of  suing  the  acceptor,  he  put 
it  into  circulation  upon  his  own  indorsement  only,  it  does  not 
prejudice  any  of  the  other  parties  who  have  indorsed  the  bill,  that 
the  holder  should  be  at  liberty  to  sue  the  acceptor."  Does  it  make 
any  difference  in  this  respect  that  the  bill  is  an  accommodation  bill  ? 

(WiGHTMAN,  J. :  When  the  drawer  of  an  accommodation  bill  pays 
it,  he  takes  it  up  for  the  acceptor,  as  well  as  for  himself. 

Platt,  B.  :  In  the  case  you  cite,  the  bill  had  not  got  home. 

Crompton,  J.:  It  would  be  very  unreasonable  to  hold  that  an 
(1)  87  R.  R.  639  (11  C.  B.  191).  (2)  15  R.  R  423  (3  M.  &  S.  95). 
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accommodation  bill  may  be  kept  outstanding  for  an  indefinite  time,        pabb 
and  circulated  and  paid  over  and  over  again.)  Jewell. 


It  has  been  distinctly  decided  that  one  who  takes  a  bill  after  it  has 
become  due,  takes  it  with  all  its  equities ;  and  that  its  being  an 
accommodation  bill  is  not  such  an  equity  as  attaches :  per  Ebskinb, 
J.,  and  Cresswbll,  J.,  *in  Sturtevant  v.  Forde  (1).  [  707  ] 

(Erle,  J. :  Was  the  bill  there  indorsed  by  the  accommodation 
drawer  after  its  maturity  ?) 

It  is  so  stated  in  the  report  in  Scott.  Heath  v.  Sansom  (2)  is 
overruled  by  Mills  v.  ttarher  (8). 

(Parke,  B.  :  Only  so  far  as  it  held  that  the  plaintiff  was  bound  to 
prove  value.)     •     ♦    • 

(Grompton,  J. :  Is  there  any  case  where  the  doctrine  you  rely  on       [  708  ] 
has  been  applied  to  a  bill  which  has  been  paid  at  its  maturity  ?) 

It  is  submitted  that  there  is  no  *evidence  of  payment  here.  [  •709  ] 

(Parke,  B.  :  If  the  bill  had  been  paid  by  the  acceptor,  there  could 
have  been  no  doubt :  and  surely  a  payment  by  one  who  as  between 
themselves  is  ultimately  liable  to  pay  the  bill,  must  be  the  same 
thing. 

Pollock,  G.  B.  :  The  fact  of  a  bill  being  overdue  calls  for  inquiry 
on  the  part  of  him  who  takes  it.  In  Brown  v.  Davies  (4),  Buller,  J., 
says:  "  There  is  this  distinction  between  bills  indorsed  before  and 
after  they  become  due.  If  a  note  indorsed  be  not  due  at  the  time, 
it  carries  no  suspicion  whatever  on  the  face  of  it,  and  the  party 
receives  it  on  his  (its)  own  intrinsic  credit.  But,  if  it  is  overdue, 
though  I  do  not  say  that  by  law  it  is  not  negotiable,  yet  certainly  it 
is  out  of  the  common  course  of  dealing,  and  does  give  rise  to 
suspicion.  Still  stronger  ought  that  suspicion  to  be,  when  it 
appears  on  the  face  of  the  note  to  have  been  noted  for  non-payment ; 
which  was  the  case  here.  But,  generally,  when  a  note  is  due,  the 
party  receiving  it  takes  it  on  the  credit  of  the  person  who  gives  it 
to  him :  upon  this  ground  it  was,  that,  in  the  case  in  (Cornwall  (6),  I 

(1)  61  R  R.  483  (4  Man.  &  G.  101).  (4)  3  T.  R  80. 

(2)  2  B.  &  Ad.  291.  (5)  Banka    v.    Cdwdl,    Lauucestoa 

(3)  46  B.  R  336  (1  M.  &  W.  425).  Spring  Assiases,  1788. 
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Pabb  held  that  the  defendant,  who  was  the  maker,  was  entitled  to  set  np 
Jewell,  the  same  defence  that  he  might  have  done  against  the  original 
payee ;  and  the  same  doctrine  has  often  been  ruled  at  Gaildhall. 
A  fair  indorsee  can  never  be  injured  by  this  rule;  for,  if  the  trans- 
action be  a  fair  one,  he  will  still  be  entitled  to  recover.  But  it  may 
be  a  useful  rule  to  detect  fraud,  whenever  that  has  been  practised." 
Upon  Lord  Kenton's  appearing  to  dissent  from  the  generality  of 
the  doctrine  held  by  Bulleb,  J.,  he  proceeded  to  observe, — ''  My 
Lord  thinks  I  have  gone  rather  too  far  in  something  that  I  have 
said ;  but  it  is  to  be  observed  that  I  am  speaking  of  cases  where  the 
note  has  been  indorsed  after  it  became  due,  when  I  consider  it  a 
r  *7io  ]  note  newly  drawn  by  the  person  ^indorsing  it."  In  fact,  it  is  a 
disgraced  bill.  Anybody  may  take  it  from  the  holder ;  but  he  takes 
only  the  right  which  the  holder  had. 

Alderson,  B.  :  There  was  evidence  here  that  a  new  bill  had  been 
given  in  satisfaction  of  the  bill  in  question.  Is  satisfaction  by  the 
accommodation  drawer  in  law  a  satisfaction  by  the  acceptor  ?  The 
party  who  takes  a  bill  under  circumstances  like  these,  takes  it 
subject  to  all  the  equities  attached  to  it.  Was  not  its  non-nego- 
tiability one  of  its  equities  ?) 

That  might  be  so,  if  there  was  any  evidence  that  the  renewed  bill 
was  paid.  In  JeweU  v.  Parr  (i),  Jervis,  Ch.  J.,  says :  "  Prima  facie^ 
the  drawer  of  an  accommodation  bill  is  not  the  party  to  pay  it : 
upon  the  face  of  the  bill,  the  party  who  is  bound  to  pay,  is,  the 
accommodation  acceptor.  It  is  true,  he  has  a  remedy  over  against 
the  drawer;  but,  so  far  as  regards  the  instrument  itself,  the 
acceptor  is  the  person  who  is  primarily  liable  to  pay."  If  that  be 
so,  the  present  argument  is  unanswerable.  It  is  the  acceptor's  own 
fault  if  he  allows  the  bill  to  be  out  in  the  world  after  payment  by 
the  accommodation  drawer.  In  Fentum  v.  Pocock  (2)  it  was  held, 
that,  if  the  holder  of  an  accommodation  bill  take  a  cognovit  from 
the  drawer,  for  payment  by  instalments,  he  does  not  thereby  dis- 
charge the  acceptor,  whether  at  the  time  of  taking  it  he  knew  that 
it  was  an  accommodation  bill  or  not, — overruling  Laxton  v.  Peat  (3) 
and  CoUott  v.  Haigh  (4).  Sir  James  Mansfield,  in  Fentum  v. 
Pocock,  said :  **  This  case  of  Laxton  v.  Peat  certainly  is  the  first  in 
which  it  was  ever  supposed  that  the  acceptor  of  a  bill  of  exchange 

(1)  93  R  R  800  (13  C.  B.  909,  914).  (3)  2  Camp.  185. 

(2)  5  Taunt.  192;  1  Marsh.  H.  (4)  3  Camp.  281. 
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was  not  the  first  person  and  the  last  person  compellable  to  pay  that        parr 
bill  to  the  holder  of  it,  and  that  anything  could  discharge  the  acceptor      jewbll. 
except  payment  or  a  release :  and  I  never  before  knew  that  there 
was  any  difference  between  an  ^acceptance  given  for  accommodation,      [  *7ii  ] 
and  an  acceptance  for  value." 

(Pollock,  G.  B.  :  It  is  impossible  to  reconcile  all  the  dicta 
upon  this  subject.  As  to  all  the  world  except  the  drawer  and 
acceptor,  no  donbt,  the  acceptance  is  to  be  taken  to  be  an  accept- 
ance for  value:  but  the  question  is,  whether  there  is  not  a 
difference  where  the  bill  is  indorsed  over  by  the  drawer  after  it  has 
become  due.) 

What  evidence  is  there  that  Parr  gave  any  authority  to  take  up 
the  bill  in  question  with  the  new  bill  ? 

(Pollock,  0.  B. :  The  bill  became  due  on  the  21st  of  March, 
1849,  and  was  taken  up  by  a  bill  drawn  on  that  day,  for  the  same 
sum,  by  Allen  upon  the  defendant.  That  was  evidence  whence  the 
jury  might  infer  that  the  second  bill  was  drawn  for  the  purpose  of 
taking  up  the  first.  It  clearly  was  some  evidence  of  a  contract 
or  arrangement  that  the  bill  should  not  be  negotiated  after  it 
became  due.) 

The  fact  of  the  second  bill  being  for  the  same  amount  as  the  first 
was  no  evidence  that  it  was  drawn  for  the  purpose  of  taking  up 
the  first  bill. 

(Pollock,  0.  B. :  It  was  some  evidence ;  and  there  is  evidence 
that  it  was  so  applied.) 

There  is  no  more  evidence  here  than  the  Court  of  Common  Pleas  in 
Jewell  V.  Pan*  held  to  amount  to  mere  suspicion  or  surmise. 

There  being  a  slight  difference  of  opinion  amongst  the  learned 
Judges  as  to  this  point,  the  Lord  Chief  Babon  intimated,  that, 
before  hearing  Manisty,  for  the  plaintiff  in  error,  upon  the  other 
matters,  the  Court  would  take  a  little  time  to  consider ;  especially 
as  the  Court  of  Common  Pleas,  in  Jewell  v.  Parr^  did  not  quite 
assent  to  the  doctrine  of  Lazarus  v.  Cowie^  and  as  these  cases  had 
now  for  the  first  time  been  brought  under  the  consideration  of  a 
court  of  error. 

Cur.  adv.  vtUU 

B.R. — ^VOL.  c.  67 
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pabb       AiiDBBsoN,  B.,  now  delivered  the  judgment  of  the  Goubt  : 
Jewbll.         The  Court  are  onanimously  of  opinion  in  this  case, — and  after 

^  ^^^  ^  some  little  donbt  at  first  entertained  by  one  of  its  members, — ^that 
there  should  be  a  venire  de  novo.  The  case  mainly  relied  on  for  the 
defendant  in  error  was  that  of  Charles  v.  Marsden  (i),  where  it  was 
held,  that  it  is  not  a  defence  to  an  action  by  the  indorsee  of  a  bill 
of  exchange,  to  plead  that  it  was  accepted  for  the  accommodation  of 
the  drawer,  without  consideration,  and  was  indorsed  over  after  it 
became  due.  But,  in  that  case,  the  question  arose  upon  the  plead- 
ings: whereas,  here  it  is  presented  upon  the  evidence.  And  we 
think,  that,  under  the  circumstances  stated  in  this  bill  of  exceptions, 
there  was  evidence  for  the  jury  of  an  engagement  on  the  part  of 
Allen  not  to  negotiate  the  bill  mentioned  in  the  second  count  after 
it  became  due ;  therefore,  without  going  further  into  the  case,  it  is 
enough  to  say  that  there  must  be  a  venire  de  novo. 

Venire  de  novo. 
(1)  1  Taunt  224.    * 
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inducing  contract — Pleading — ^Variation  of  written  agreement— Agree- 
ment for  sale  of  lease — Consent  of  lessors — Misrepresentation  as  to 
standing  of  proposed  tenant— Pleading.     Canham  y.  Barry  •    503 

2.  Lease — Misrepresentation — Illegal  purpose — ^Sjjectment.     See 

Landlord  and  Tenant,  6. 

3.  Liability  of  wharfinger  for  fraud  of  servant.     See  Principal 

and  Agent,  2. 

And  Bee  Solicitor,  3. 

FBAUDS  (STATUTE  OF)— 1.  Interest  in  land— Debenture  bonds 
issued  by  Improvement  Commissioners  under  provisions  of  local  Act 
held  to  confer  an  interest  in  land  within  the  meaning  of  the  4th 
section  of  the  statute.     Toppin  y.  Lomaa 664 

2.  Sale  of  milk  business.     See  Vendor  and  Purchaser,  5. 

GIFT — Gift  inter  vivos — Transfer  of  stock  into  joint  names— Survivor- 
ship— Intention  to  give  beneficial  interest — Gift  to  transferee  by  void 
will — Transferee  held  entitled  by  survivorship.    Deacon  y.  Coiqukoun    10 
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HABBAB   COBPTO-Juii«diction-Prl«>ner    convicted   at   Oentral 

(Mnunal  Court— AUegation  that  offence  committed  out  of  juriediction 

of  Oourt--Wnt  of  error— Fiat  of  Aitorney-Oeneral— Practice— AppUca- 

tion  required  to  be  made  by  couneel.     In  re  Newton    .  .        .     630 

And  ite  Lunacy. 

HOBSB— Warranty  of  soundness.    See  Sale  of  Ooodp,  a 

HXmBAND  AND  WIPB-1.  Wife's  property  -  Separate  estate  — 
Hamed  woman's  *<enga^ments"  — I^ife  interest  in  personalty  with 
general  power  of  appointment  by  will— Bxercise  of  power  did  not  make 
property  liable  for  debts,  unless  they  were  incurred  by  fk'aud.  Vaughan 
V.  Vandersteyefi ,         ^        ^        .65 

2. Power  of  appointment  by  will— Fraud— MortMg'e 

of  settled  real  estate— Bepresenta:tion  by  wife  that  she  was  unmarried 
—Subsequent  appointment  to  children— On  death  of  wife,  held  th  at 
appointed  estate  was  liable  as  general  assets  and  that  in  event  of 
deficiency  of  security,  mortgagee  was  entitled  to  rank  as  creditor 
on  general  assets  and  to  take  appointed  personal  fund.  Vaughan 
V.  Vanderstegen 173 

3. Married  woman  with  life  estate  to  her  separate  use 

and  general  power  of  appointment  by  will— Appointment  to  children — 
Fraud— Concealment  of  marriage— Liability  for  simple  contract  debts 
contracted  in  fraud.     Vaughan  v.  Vanderstegen I99 

4. Conveyance  —  Concurrence  of  husband  —  Husband 

gone  to  Australia  without  intention  of  returning— Affidavit  of  facts. 
InreKelsey 696 

5. Married  woman  in  Australia — Christian    name  of 

husband  unknown — Commission  for  taking  wife's  acknowledgment 
allowed  to  go  out  with  blank  for  husband's  Christian  name.    In  re  Legge 

388 

-  6. Acknowledgment  under  Fines  and  Becoveries  Act — 

No  objection  to  filing  of  certificate  that  date  is  written  on  erasure. 
In  re 847 

7. Acknowledgment— Affidavit  of  verification,  taken 

in  New  South  Wales,  received  and  filed,  although  commission  addressed 
to  J.  B.  and  he  signed  it  J.  B.  B.    In  re  Bingle     .  .        .        .    435 

INCL0ST7&B.    See  Copyhold,  1. 

INDBMNITY—BaU— Costs  of  prosecution— Implied  indemnity.  See 
Contract,  5. 

And  see  Insurance  (Life). 

INJUNCTION.     See  Basement,  1. 

INSUBANOB  (GUAKANTY)— Construction  of  policy— Non-payment 
of  premium — Cancellation  of  policy — Condition  precedent,  averment  of 
— Pleading.    Bamberger  v.  Commercial  Credit  Mutual  Aasurance  Society  .    542 

INST7BANCB  (LIFB)— Insurable  interest— Indemnity— Insurance  on 
life  of  another — Interest  of  insurer  ceasing  before  death  of  life  insured 
— Life  insurance  is  not  a  contract  of  indemnity ;  it  is  a  mere  contract 
to  pay  on  death  in  consideration  of  due  payment  of  annual  premiums. 
DaJhy  v.  India  and  London  Life  Assurance  Go 389 

LANDLOBD  AND  TENANT— 1.  Agreement  for  lease— Sub-lease— 
Agreement  as  to  covenants  in  sub-lease— Beer-house — Restrictive  cove- 
nant in  original  lease — Performance  of  contract.    Hayward  y.  Parke    Tib 

2.  Deserted  premises — Power  to  view  and  give    possession    to 

landlord — Jurisdiction  of  Lord  Mayor  or  alderman — ^<  Police  magis- 
trate "—Statutory  power— 11  Geo.  II.  c.  10,  s.  16--8  &  4  Vict.  c.  84, 
s.  18—  11  &  12  Vict.  c.  48,  s.  84.     Edwards  v.  Hodges  .        .         .        .449 
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IaANBLOBD  and  TENAMT'-d.  Bistress  for  rent—Withdrawal  of 
distress  induced  by  false  statement  by  tenant  that  particular  debt  had 
been  satisfied— Seisure  under  execution  levied  by  creditor — Landlord's 
right  to  year's  rent  under  8  Ann.  c.  14.     WoiiaUon  v.  Stafford    •        .    350 

4.  Bjectment— Lease  by  copyholder  with  lord's  licence— For- 
feiture —  I>efence  as  landlord  —  Setting  up  outstanding  term.  Clarke 
V.  Ardm .    707 

5.  Indemnity  by  mesne  landlord  against  rent  payable  to  superior 

landlord— Payment  of  rent  by  sub-lessee  not  a  condition  precedent. 
BriafU  t.  Pilcher 763 

6.  Lease,    whether    void  —  Fraudulent     misrepresentation  — 

Premises  used  for  illegal  purpose— IJjectment.    FerH  v.  ffill    .        .    318 

7.  Agricultural  lease— Farm  covenants— Outgoing  tenant- 
Valuation  of  hay  and  straw  left  on  premises — ^Fair  valuation — Gk>n- 
suming  price— Alteration  of  draft  lease.     Cumberland  v.  Boives  •    379 

8.  Building  lease — Landlord  to  pay  sewers  rate  and  land  tax — 

Increase  in  rateable  value  by  erection  of  buildings  —  Tenant  not 
entitled  to  deduct  sewers  rate  and  land  tax  in  respect  of  improved 
value.     Smith  y.  Humble 369 

9.  Use  and  occupation — ^Agreement  that  rent  should  not  accrue 

until  premises  complete^Lessor  not  precluded  from  recovering  for  use 
and  occupation  if  lessee  enters  actually  or  constructively.  Smith  v. 
Eldridge 335 

USK — 1.  Advance  by  brewer  on  promissory  note— Deposit  of  lease  of 
public-house  as  security — ^Agreement  to  take  beer  from  brewer — ^Power 
of  sale  not  exercised— Tender  of  principal  and  interest  due  on  note — 
Bight  of  brewer  to  set  up  lien  on  lease  for  balance  due  on  beer  account. 
Chilton  T.  Carrington 256 

2.  For  purchase-money.    See  Vendor  and  Purchaser,  6. 

LIMITATIONS  (STATTXTB  OF)— 1.  Adverse  possession,  title  by— 
Cestui  que  trust— Tenancy  at  will — Occupation  by  person  coming  in 
under  tenant  for  life — ^Agent — Beceipt  of  rents.    Melling  v.  Leak      .    871 

2.  Joint  contractors— One  joint-contractor  beyond  seas— Bight 

of  action  does  not  run  until  his  return  or  death,  though  other  joint- 
contractors  have  not  been  absent  from  kingdom.     Towns  v.  Mead    .    648 

ike  LUNAOY — ^Bule  for  habeas  corpus  to  bring  up  lunatic  confined  in 

asylum  in  this  country  under  Irish  medical  certificates— There  being 
no  affidavit  to  show  thiett  party  promoting  application  duly  authorized 
by  lunatic,  rule  discharged  with  costs.    Ex  parte  Child     .        .        •    337 

KAKDAMUS  —  To    examine  witness  in   Australia  —  Bvidence  in 
uii  support.    See  Evidence,  6. 

o( 

42  MASTEB    AND    SEBVANT  —  Seduction  —  Evidence    of  service- 

Daughter  on  temporary  visit  at  time  of  seduction.  QriffUhe  T.  Teetgen    376 

MISBEPBESENTATION.    See  Fraud  and  Misrepresentation. 

MOBTOAOE — 1.  Equitable  mortgage  of  copyholds— Deposit  of  deeds 
— Tenants  in  common— Money  advanced  to  A.— B.  joining  in  deposit- 
Debt  charged  on  A.'s  moiety  only.     Pryce  y.  Bury       ....         1 

2.  Foreclosure— Oosts  of  surrender  payable  by  mortgagor. 

Pryce  v.  Bury 22 

3.  Power  of  sale — Provision  that  notice  of  sale  be  given  to  mort- 
gagor—Death of  mortgagor— Notice  to  infant  heir  and  guardian  good. 
Tracey  v.  Lawrence 197 
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NBGLIOBKOE— 1.  Ecclesiaatical  •urreyors— Liability  for  ignorance 
and  negligence  in  valuing  dilapidationa  —Duty  to  have  knowledge  of 
general  rules  applicable  to  subject  and  of  broad  distinction  existing^ 
between  valuation  as  between  outgoing  and  incoming  tenant  and  as 
between  outgoing  and  incoming  incumbent.    Jenkins  v.  Betham  297 

2.  Bailway  Oompany— Injury  to  passenger — Liability  of  Ck>m- 

pany — Contributory  negligence — Direction  to  Jury — Quagrty  whether 
doctrine  of  contribution  is  applicable  to  case  of  tort  founded  on 
contract.    Martin  y.  G,  N.  Rail.  Co 689 

3.  Liability  for  passenger's  luggage  lost  through  negli- 
gence of  Company's  servant.    Butcher  y.  L.  and  8.  W,  Bail,  Co. .        .    600 

4.  Work  done  for  Company  —  Independent    contractor  — 

— ^Injury  to  third  person  from  negligent  execution  of  work — Superin- 
tendence of  Company's  surveyor — Liability  of  Company.  Steel  y.  8.  E, 
Rail.  Co 836 

5. lUsdelivery  of  goods.    8ee  Carrier,  2. 

6.  Unfenced  cellar — Ii^ury  to  plaintiff's  wife  taking  short  cut 

from  street  to  main  road — '^  Public  way" — Evidence.    8Ume  y,  Jacheon 

697 

PAKLIAMKNT— 1.  Borough  vote— Notice  of  objection  to  overseers 
— ^Description  of  person  objected  to — List— 6  Vict.  c.  18,  s.  17,  Sched.  B., 
Form  No.  10.     HuggtU  y.  Letois 339 

2.  County  vote  —  40s.  freeholder  —  Criterion  of  value  — 

Building  land — Criterion  of  value  under  8  Hen.  VI.  c.  7  is  not  what 
land  actually  produces,  but  what  in  its  existing  state  it  reasonably  may 
produce.     Astbury  y.  Henderson 342 

PABTITION— Decree— Discretion  of  Commissioners— Drawing  lots- 
Eldest  of  two  co-heiresses  has  no  right  of  choice.    Canning  y.  Canning    214 

PABTNEBSHIP— 1 .  Bankers— Misapplication  of  customer's  money 
received  for  investment — Liability  of  firm  for  fraud  of  partner.  Bish&p 
y.  Countess  of  Jersey 51 

'-  2.  Cost-book  mine — Liability  of  shareholders.    See  Company,  2. 

PATENT  —  Infringement  —  Particulars  of  breaches  —  Pleading  — 
Declaration  averring  infringement  generally — Befusal  of  Court  to 
compel  plaintiff  to  specify  particularly  persons  and  occasions  or 
particular  parts  of  specification  alleged  to  be  infringed.  TalhU  y.  La 
Roche 361 

PLEADIKO.    See  Practice. 

POOB  LAW— Directors  and  guardians — Contract— Statutory  powers 
— Contract  in  writing  for  alteration  or  enlargement  of  existing  work- 
house— Contract  for  erection  of  industrial  school — Power  to  erect  schools 
conferred  by  subsequent  Poor  Law  Act — <*  Thing  to  be  done  in  pur- 
suance of  local  Act" — Contract,  whether  required  to  be  in  writing. 
Armstrong  y.  Bowdidge 756 

POWEB— Appointment— Married  woman— Fraud.  See  Husband  and 
Wife,  1—3. 

PBACTICE — Pleading — ^Amendment — ^Evidence,  whether  supporting 
declaration  as  to  cause  of  action.     Wilkin  y.  Reed        ....    312 

And  see  Defamation ;  Insurance  (Guaranty) ;  Patent. 

PBINCIPAL  AND  AGENT— 1.  Performance  by  agent  personally— 
Principal's  right  to  sue  on  contract  made  by  agent — Undertaking  to 
discharge  tenant  from  covenants  in  lease  upon  assignment  of  lease — 
Payxnent— Condition  precedent  and  concurrent — Equitable  defence. 
Phdps  v.  Prothero       .  763 
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»  PBIKOIPAI«  AUD  AGBKT— 2.  Wharfinfirer— Fraud  of  wharfinger's 
servant  —  Fraudulent  representation  that  goods  had  been  received  — 
Liability  of  wharfinger.     Coleman  ▼.  Riches Cd  > 

FBINOIPAIi  AND  ST7BETY— 1.  Liability  of  surety— Due  execution 
of  work— Penalty — Liquidated  damages — Non-execution  of  deed  by 
plaintiff— Condition  precedent— Engineer's  certificate  as  to  amount  of 
damages  not  an  award.     Northampton  Gas-light  Co,  y.  Parnell      .        .    520 

2.  Discharge  of  surety — Decree  against  surety's  estate— Subse- 
quent judgment  by  arrangement  with  principal — Surety  not  discharged. 
Jenkins  v.  liobertson 165 

PBOHIBITION— Oommissioners  under  local  Act  —  Prohibition  to 
restrain  Commissioners  firom  enforcing  penalty  for  offence  against  Act 
— Want  of  Jurisdiction  in  Commissioners  must  be  distinctly  shown. 
In  re  Birch 573 

BAILWAY  —  1.  Negligence  —  Injury  to  passenger  —  Contributory 
negligence.    See  Negligence,  2. 

2. Loss  of  passenger's  luggage.    See  Carrier,  1. 

3.  Hisdelivery  of  goods.    See  Carrier,  2. 

4.  Contract.    See  Sale  of  Ooods,  3. 

SALS  OF  <H)ODS— 1.  Contract — Construction— Quantity  of  goods— 
'<  About  600  tons"— Shipload— Whether  contract  for  absolute  sale  of 
500  tons  or  of  quantity  limited  to  capacity  of  vessel— Warranty  of 
ship's  carrying  capacity.    Bourne  v.  Seymour 744 

2.  Contract  by  A.  to  sell  100  hhds.  of  oil  '*  expected  to  arrive  by 

the  ship  Resolute  from  Madras"— Only  84  of  the  100  hhds.  of  oil 
arriving  by  Resolute  consigned  to  seller  —  Non -performance  of  con- 
tract not  excused  and  delivery  or  tender  of  the  84  hhds.  held  no  per- 
formance of  contract.    Fischel  v.  Scott 235 

3.  Contract  by  Railway  Company  to  take  coke  of  defendants- 
Stipulation  as  to  quantity— Undertaking  not  to  buy  coke  firom  other 
persons  so  long  as  defendants  should  punctually  and  duly  supply  coke 
of  best  quality — Readiness  and  willingness  of  Company  to  take  coke — 
Condition  precedent — Bight  of  Company  to  insist  on  stipulated 
quantities — Breach  of  contract.     Eastern  (\mnties  Rail.  Co.  v.  Philipson    592 

4.  Performance— Satisfaction— Substituted  contract — Acceptance 

in  satisfaction  of  original  agreement — Pleading.      Gabriel  y.  Dresser    514 

5.  Warranty,  breach  of— Kepresentation  as  to  quality — Written 

contract— Admissibility  of  parol  evidence — Loss  of  buyer's  right  to 
rescind  by  resale  of  part  of  goods  bought.    Ilamor  v.  Groves  .    535 

6. Horse — Warranty  of  soundness — Evidence  of  warranty — 

Horse  sent  to  Tattersall's  to  be  sold  without  warranty  —  Private 
representation  by  seller  the  day  before  sale  held  to  form  no  part  of 
contract.     Hopkins  v.  Tantpieray 271 

SATISFIED  TEEM.    See  lyectment^ 

SEDUCTION.    See  Master  and  Servant 

SETTLEMENT— Marriage— Construction— Covenant  by  husband  to 
settle  wife's  after-acquired  property  —  Legacy  left  to  wife  for  her 
separate  use,  whether  within  covenant.     Ramsden  v.  Smith  .     147 

SHIP  AND  SHIPPING— 1.  Charter-party— Construction— Freight- 
Evidence — *'  Highest  freight  which  owner  could  prove  to  have  been 
paid  for  ships  on  the  same  voyage  " — Strict  legal  proof  not  necessary. 
Gether  v.  Capper 218,  550 

2.  Freight  —  Breach   of  agreement   to    insure    freight  — 

Measure  of  damages.    See  Damages. 
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SHIP  AND  8HIPPIK0— 3.  Charter-party— Bemurra^— Liability  of 
indorsee  of  bill  of  lading — Acceptance  of  cargro— Qooda  deliverable 
*^  againet  payment  of  agreed  freight  and  other  conditions  as  to  charter- 
party  " — ^Implied  contract  to  pay  demurrage.     Wegener  v.  Smith      .    352 

4.  Collision — Negligence — Collision  in  river  Thames — ^Admiralty 

Jurisdiction— Bffect  of  previous  judgment  in  Admiralty  Court — Estoppel 
— Pleading.     Harris  v.  Willis 559 

8LANDSB.     See  Defamation. 

SOLICITOR — 1.  Costs— Security  taken  by  solicitor  —  Deposit  of  life 
policy — Parol  agreement — Subsequent  advances  to  client  and  assign- 
ment of  policy  to  solicitor — Deed  not  expressly  including  costs — 
Possession  of  policy  under  assignment  merging  possession  under  deposit 
— ^Policy  held  security  only  for  advances.     Vauyhan  v.  Vanderttegen  {?io,  2) . 

140 

•^^  2.  Lien  for  costs— Deeds  held  as  mortgagee— Dissolution 

of  partnership— Costs  due  transferred  to  continuing  partner — ^Separate 
costs  incurred  after  dissolution — Held  that  there  could  be  no  lien  for 
joint  costs  in.  favour  of  continuing  partner,  nor  on  deeds  held  as 
mortgagee  for  separate  bill  of  costs.     Vaughan  v.  Vanderstegen  (No,  4)     199 

— ^  3.  Fraud — Lending  money  on  insufficient  security — ^Misrepre- 
sentation—Account— Principal  and  agent — Charge  for  disbursements. 

Smithy,  Pococke 80 

And  see  Costs. 

SPECIFIC  PERFORMANCE- Party  contending  for  specific  perform- 
ance must  show  that  his  conduct  has  been  fair — No  answer  to 
misrepresentations  to  defendant  that  defendant  might  have  found  out 
that  they  were  misrepresentations— Specific  performance  an  indulgence 
peculiar  to  equity,  and  not  of  course.     Cox  y.  Middleton  .        .      90  • 

STATUTE— Construction — Meaning  of  *'  public  place."    In  re  Birch 

673 
SUBVIVOBSHIP.     See  Gift ;  Will,  8. 

TRESPASS— For  mesne  profits— Estoppel— Judgment  by  default  in 
ejectment — Pleading.     Wilkinson  v.  Kirby 420 

TRUST — 1.  Breach  of  trust — Loss  of  trust  fund — Marriage  settlement 
—  Neglect  to  get  in  bond  debt  due  from  husband  —  Bankruptcy  of 
husband — Retrospective  consent,  effect  of — Indemnity— Increase  in 
value  of  land  mortgaged  to  tjrustees  caused  by  husband^s  outlay  on  it. 
Wiles  V.  Oresham 121 

2.  Loss  of  trust  funds — ^No  express  covenant  to  execute 

trusts— Bill  for  account — Loss  not  a  specialty  but  a  simple  contract 
debt.     Wynch  v.  Grant 156 

3. Trustee   for   sale  — Application    of    purchase-money — 

Liability  for  money  misapplied  by  solicitor.     Waugh  v.  Wyche  159 

•^^  4.  Investment  —  Discretion  of  trustees  —  Power  to  invest  on 
leaseholds  with  approbation  of  tenant  for  life— Held  that  investment 
on  leaseholds  was  imperative  if  demanded  by  tenant  for  life.  Cadogan 
Y.  Earl  of  Essex 101 

VENDOR  AND  PURCHASER— 1.  Building  land  —  Condition  that 
footpath  be  constructed  round  boundaries  of  land  conveyed— Condition 
held  too  vague  to  be  enforced.     Taylor  v.  Qilbertson    ....     192 

2.  Particulars  of  sale— Misdescription  of  property — Coal  mine 

and  workmen's  cottages — Cottages  occupied  rent  free — Bight  of  pur- 
chaser to  compensation.    Brandling  v.  Plummer 209 

3.  Misrepresentation  —  Sale    of   lease  —  False    representation 

inducing  contract  —  Consent  of  lessors  —  Misrepresentation  as  to 
standing  of  proposed  tenant — Pleading.     Canh am  y,  Barry  .     503 
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VENDOB  AND  PUBOHASBB — 4.  Specific  performance  —  Sufficiency 
of  contract  —  Statute  of  Frauds.     Cox  y.  Middleton     .        ;        .        •      90 

5.  Statute  of  Frauds — ^Interest  in  land— Contract  for  sale  of  milk 

business — ^Agreement  to  yield  up  possession  of  premises  and  to  assign 
stock  in  trade  and  plant.    Smart  v.  Harding 530 

6.  Vendor's    lien  for  purchase-money— Equitable   mortgage — 

Priority — Possession  of  title  deeds— Receipt  for  purchase-money 
indorsed  on  conveyance — Equities  as  between  unpaid  vendor  and  sub- 
sequent equitable  mortgagee.    Bice  v.  Bice 43 

WHABFINOEE— Liability— Fraud  of  servant.  See  Principal  and 
Agent,  2. 

WILL— 1.  Construction — Codicil— Contingency — ^Disposition  of  pro- 
perty changed  on  marriage  of  daughter— Pajrment  *Mn  lieu  of  any 
Kirther  claim  on  my  property  "  at  end  of  twelve  months  after  testator's 
death — Marriage  contemplated  that  of  daughter  in  testator's  lifetime 
or  within  twelve  months  after  his  decease.    Lloyd  v.  Daviee  •    241 

2.  Devise — ^Estate— Contingent  remainder  on  attaining  21. 

Alexander  v.  Alexander 616 

3.  Erasures — Probate  in  blank — No  description  of  property 

bequeathed— Kesiduary  legatee  held  entitled.     Taylor  v.  Bichardson       6 

4.  Estate  by  implication — Event  not  provided  for  by  will- 
Intestacy.    Fiizheiiry  v.  Bonner 19 

5.  Gift  to  class — Bequest  to  nephews  and  nieces  nominatim 

as  tenants  in  common— Bevocation — Survivors,  whether  taking  as  class 
— ^Intestacy  as  to  lapsed  and  revoked  shares.    Botdcott  v.  Botdcott    .      13 

. 6.  Gift  to  cousin  sgerman  or  their  representatives — <<Eepre- 

sentatives  "  held  to  mean  executors  or  administrators  and  not  next  of 
kin.     In  re  Craw/orcTa  Trusts 103 

7.  Precatory  trust — Uncertainty  of  subject— Gift  of  residue 

'*  in  full  confidence  "  that  devisee  will,  should  he  die  without  issue  and 
after  providing  for  his  widow,  leave  the  bulk  of  testator's  residuary 
estate  to  B.,  C,,  D.  and  E.— Held  that  gift  was  not  described  with 
sufficient  certainty.    Palmer  v.  Simmonds 98 

8. Periodof  vesting— Postponement  of  payment— Benefit  of 

stirvivorship — Semoteness.     Hodaon  v.  Middethwaite    .        .  .143 

WITNESS— Expenses  of.     See  Evidence,  7,  8. 

WOBDS— <<  About  600  tons."    See  Sale  of  Goods,  1. 

"  In  full  confidence."    See  Will,  7. 

"  Pious  use."    See  Charity  and  Charitable  Trust,  3. 

<«  Public  place."     See  SUtute. 

"  Kepresentatives."    See  Will,  6. 

"  Ketire."    See  Bill  of  Exchange,  2. 


END    OF   VOL.  C. 


BRADBURY,  AQKEW,  &  CO.   LD.,  PRUrTEBS,  UQVDOU  AJSD  TONBBIDQC. 


a  bios  obs  aas  ana 
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